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§  850.  Jurisdiction  of  a  court  of  equity. — The  jurisdiction 
of  a  court  of  chancery  to  correct  mistakes  in  contracts  and 
agreements,  to  make  them  express  the  actual  intent  of  the 
parties,  is  one  of  the  ancient  and  well-established  heads  of  the 
jurisdiction  of  that  court.'  Thus,  where  there  is  a  mistake  in 
a  deed  in  the  description  of  the  land  conveyed,  the  remedy  for 
» Henkleman  v.  Peterson  (1895),  154  111.  419;  40  N.  E.  Rep.  359. 
68 
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the  correction  of  the  mistake  is  by  an  action  in  equity,  since 
in  an  action  at  law  the  deed  must  stand  as  it  is  written.'  To 
give  a  person  a  standing  in  a  court  of  equity  to  file  a  bill  to  re- 
move cloud  from  title,  he  should  be  in  possession,  yet  he  may 
file  a  bill  to  reform  and  correct  mistakes  in  a  deed  when  not 
in  possession  ;  and  a  court  of  chancery  having  jurisdiction  for 
this  purpose,  and  having  all  the  parties  before  the  court,  may, 
as  auxiliary  to  its  original  jurisdiction,  remove  clouds  from 
title,  and  settle  other  equities  between  the  parties.' 

§  851.  The  same  subject  continued. — The  rule  that  a  court 
of  equity  has  the  power  to  correct  mistakes  in  deeds  and  mort- 
gages so  as  to  make  them  conform  to  the  intention  of  the  parties 
■  in  executing  the  same  is  well  settled.'      But  a  written  contract 

lElofrson  v.  Lindsay,  90  Wis.  203; 
63  N.  W.  Eep.  89,  Newman,  J. :  "The 
description  of  the  premises,  in  the 
conveyances  produced  by  the  plaint- 
iff, was  entirely  free  from  ambiguity. 
Nothing  could  be  added  or  subtracted 
which  could  make  it  more  certain. 
And  the  premises  described  could  be 
readily  identified  by  a  survey.  The 
description  was,  evidently,  a  mistake. 
But  evidence  that  it  was  a  mistake, 
or  to  change  the  description,  is  in- 
competent in  an  action  at  law.  The 
proper  remedy  for  the  correction  of 
such  a  mistake  ia  an  action,  in  equity, 
for  that  purpose.  In  an  action  at  law 
it  must  stand  as  it  is  written.  Cas- 
grain  v.  Milwaukee  County,  81  "Wis. 
113;  51  N.  W.  Rep.  88." 

^^Gilbreath  v.  Dilday  (1894),  152  111. 
207;  38  N.  E.  Eep.  572,  Phillips,  J.: 
"As  to  the  sheriff's  deed,  to  which  the 
sheriff  failed  to  attach  a  seal,  no 
question  is  made  as  to  the  regularity 
of  the  proceedings  leading  up  to  this 
deed.  In  Foster  v.  Clark,  79  111.  225, 
it  is  held  that  where,  on  the  sale  of 
land  under  a  decree  of  foreclosure  of 
a  mortgage,  there  was  a  mistake  in 
the  certificate  of  sale  and  deed  made 
by  the  master  in  chancery,  a  court  of 
equity  had  power  to  correct  the  mis- 
take upon  a  bill  filed  for  that  purpose. 


and  that  such  correction  should  be 
made;  and  in  Bradshaw  v.  Atkins, 
110  111.  323,  it  was  held  that  a  court  of 
chancery  had  power  to  correct  a  mis- 
take in  a  sheriff's  deed  upon  a  bill 
filed  for  that  purpose,  and  should  do 
so.  This  suit  was  brought  within  a 
year  after  the  discovery  of  these  er- 
rors in  the  county's  and  sheriff's 
deeds,  and  laches  can  not  be  attrib- 
uted to  appellee.  The  equities  of  this 
case  are  clearly  with  appellee,  and 
he  was  entitled  to  have  the  deeds 
from  the  county  clerk  and  from  the 
sheriff  corrected,  as  prayed  for  in  his 
amended  bill,  and  have  the  tax  deed 
declared  a  cloud  on  his  title,  as  de- 
creed by  the  trial  court,  where,  as 
here,  complainant  offers  to  refund  all 
taxes  and  costs  properly  paid." 

'  Simpson  v.  Montgomery,  25  Ark. 
365;  Felton  v.  Leigh,  48  Ark.  498;  3 
S.  W.  Rep.  638;  Knight  v.  Glasscock, 
51  Ark.  390;  11  S.  W.  Rep.  580. 
"Whenever,"  says  Mr.  Jones,  "there 
has  been  a  material  omission  or  mis- 
take in  the  deed,  so  that  it  fails  to  ex- 
press what  the  parties  intended,  a 
court  of  equity  may,  as  between  the 
parties,  reform  and  correct  it  in  ac- 
cordance with  the  transaction  as  it 
was  actually  agreed  upon."  Joneson 
Mortgages,  §  97.     In  Fuller  v.  Haw- 
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by  which  defendant  agreed  to  sell  certain  shares  of  stock  to 
plaintiff,  and  to  look  to  such  shares  alone  for  payment  of  the 
purchase  price,  will  not  be  reformed  on  the  ground  of  mistake 
of  law,  in  that  plaintiff  believed  that  only  the  dividends  on  the 
shares  would  be  liable  for  his  debt,  where  no  fraud  or  misrep- 
resentation is  shown,  and  plaintiff  executed  such  contract  with 
full  knowledge  of  its  contents.'  A  deed  by  a  mortgagee  to  the 
purchaser  at  a  mortgage  sale  should  not  be  reformed,  so  as  to 
strike  out  the  covenants  of  warranty,  upon  the  testimony  of  the 
mortgagee  to  the  effect  that  he  employed  an  attorney  to  foreclose 
the  mortgage  and  prepare  a  deed  for  the  purchaser,  and  that  he 
signed  the  deed  without  reading  it  over,  supposing  that  it  con- 
tained only  a  conveyance  of  his  interest  as  mortgagee,  and  on 
the  testimony  of  the  attorney  that  the  mistake  was  committed  by 
him  through  inadvertence,  the  testimony  of  the  purchaser  being 
that  she  agreed  to  purchase  on  the  promise  of  the  mortgagee  to 
make  her  a  perfectly  good  title,  and  she  having  introduced 
other  evidence  that  the  mortgagee  admitted  that  he  agreed  to 
make  a  warranty  title,  and  knew  that  he  had  executed  such  a 
deed  to  her.^ 

kins  (1895),  60  Ark.  304;  30  S.  W.  merit.  Conceding,  for  present  pur- 
Eep.  34,  where  the  purchaser  of  a  poses,  such  mistake  in  law  furnished 
stock  of  goods  agreed  to  take  them  at  sufficient  ground  for  a  rescission  of  the 
seventy-five  per  cent,  of  the  invoice  contract,  it  was  no  ground  upon  which 
price,  giving  his  note,  secured  by  a  to  reform  the  contract,  so  that  it 
mortgage,  in  payment  therefor,  and  might  conform  to  plaintiff's  intentions 
through  an  error  such  note  and  mort-  as  to  what  the  contract  should  be. 
gage  were  executed  for  less  than  the  For  aught  that  appears  to  the  contra- 
correct  sum,  a  complaint,  in  an  action  ry,  the  contract,  upon  its  face  and  as 
to  reform  them,  alleging  that  by  mis-  it  was  written,  expressed  Fischer's 
take  they  were  drawn  for  seventy-flve  intentions,  and  he  had  the  same  right 
per  cent,  of  the  supposed  invoice  to  insist  upon  it  standing  as  written 
price,  when  "by  the  terms  of  the  con-  as  plaintiff  had  to  reform  it  in  conso- 
tract  they  should  have  been  drawn  nance  with  whathe  intended  it  should 
for"  a  larger  sum,  without  alleging  be.  To  further  dispose  of  this  ques- 
what  the  contract  was,  is  sufficient.  tion,  it  might  be  suggested  that  the 
'Loftus  V.  Fischer,  106  Cal.  616;  39  trial  court  found  in  detail  that  Fischer 
Pac.  Eep.  1064,Garoutte,  J. :  "Thecon-  made  no  misrepresentations  in  this 
tention  as  to  mistake  in  law  upon  regard,  and  practiced  no  fraud  upon 
plaintiff's  part  in  believing  the  advice  plaintiff,  and  that  plaintiff  entered 
of  said  Fischer  that,  under  the  con-  into  the  contract  with  a  full  knowl- 
tract,  only  the  dividends  upon  the  edge  of  its  contents  and  its  meaning." 
stock  should  be  applied  to  the  pay-  ^  Burnell  d.  Morris  (Ala.  1895),  18 
ment  of  the    indebtedness,    has    no  So.    Eep.    82,    Coleman,    J. .      "The 
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§  852.  Nature  and  effect  of  reformation. — In  many  cases, 
when  the  contract  is  executory,  the  courts  will  refuse  relief  by 
compelling  specific  performance,  where,  under  similar  circum- 
stances, the  courts  would  reform  an  instrument.  The  refor- 
mation of  an  instrument  does  not  establish  and  effectuate 
rights,  nor  adjudge  the  effect  of  the  deed,  but  rather  de- 
clares the  status  which  the  parties  intended  to  create,  and 
upon  which  such  rights  as  they  would  have  acquired  under  a 
correct  instrument  may  be  asserted.  The  question  is,  not 
what  the  deed  was  intended  to  mean,  or  how  it  was  intended 
to  operate,  but  what  it  was  intended  to  be.'  The  reformation 
of  a  deed  conveying  a  right  of  way  to  complainant  railroad 
company,  which  admittedly  contains  a  mistake  in  the  descrip- 
tion of  the  land  through  which  the  right  of  way  runs,  can  not 
be  resisted  on  the  ground  that  complainant  has  violated  a  pa- 
rol agreement  as  to  the  manner  of  constructing  its  road  through 
defendants'  land,  which  agreement  entered  into  the  consider- 
ation for  the  deed,  but  which  is  not  mentioned  therein,  and 
is  not  claimed  to  have  been  omitted  therefrom  by  mistake." 
And  equity  will  not  reform  instruments  which  express  the  in- 

measure  of  proof  required  to  author-  bars  of  the  land,  would  in  no  way  af- 

ize  the  reformation  of  n  written  in-  feet  or  impair  the  rights  of  the  re- 

strument  is  that  the  'proof  must  be  spondents,    or    protect    the    plaintifi 

clear,  exact  and  convincing,' — 'clear  from  any  liability.      The  effect  would 

and  satisfactory.'    Ohlander  v.  Dex-  be   simply   to  give  both  parties  the 

ter,  97  Ala.  476 ;  12  So.  Rep.  51 ;  Guil-  same  rights  and  protection  as  if  there 

martin  v.  Urquhart,  82  Ala.  570 ;  1  So.  had  been  no  mistake  in  the  instru- 

Eep.   897 ;   Trapp  v.   Moore,  21  Ala.  ment.     We  need  not,  and  do  not,  de- 

693.     Apply  this  test  to  the  evidence  cide  the  question  as  to  whether  the 

in  the  present  case,  and  we  are  forced  damages  claimed  by  defendants   are 

to   the   conclusion   that  complainant  of  that  character  which,  if  considered 

has  not  come  up  to  the  requirements  in  the  nature  of  the  purchase-money 

to  entitle  him  to  relief."  for  the   right  of  way,   would  entitle 

1  Parker  v.  Parker,  88  Ala.  362;  6  them  to  a  vendor's  lien,   and  bring 

So.  Rep.  740.  their  case  within  the  influence  of  the 

'  Alabama,  etc.,  R.  Co.  v.  Brown,  98  decision  in  Connor  v.  Armstrong,  86 

Ala.647;13So.Rep.70,perColeman,J.:  Ala.  262;    5  So.   Rep.   449.     On  this 

"The  purpose  intended,  and  the  effect  point  see  Bridgeport  Land  &  Improve- 

of  the  remedy  by  reformation  of  an  ment  Co.  v.  American  Fire-Proof  Steel 

instrument,  are  very  fully  considered  Car  Co.,  94  Ala.  692;  10  So.  Rep.  704. 

in  the  case  of  Gardner  v.  Moore,  75  Under  the  evidence  and  pleading,  the 

Ala.   394.     Reformation  of  the  deed  complainant  was  entitled  to  a  refor- 

ander  consideration,  as  to  the  num-  mation  of  the  deed." 
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tention  of  the  parties  at  the  time  they  are  made,  based  on  the 
knowledge  then  possessed  by  them,  although  their  intentions 
would  have  been  different  if  they  had  been  better  informed.' 

§  853.  Mntaal  mistake  or  fraud. — One  who  seeks  to  reform 
a  deed  on  the  ground  of  mistake  must  establish,  in  the  clearest 
and  most  satisfactory  manner,  that  the  alleged  intention  to 
which  he  desires  it  to  be  made  conformable  continued  concur- 
rently in  the  minds  of  all  the  parties  down  to  the  time  of  its 
execution,  and  also  must  be  able  to  show  precisely  the  form  to 
which  it  ought  to  be  brought.^  Accordingly,  where,  in  an  action 
to  reform  a  written  lease  for  certain  land,  where  the  rent  was  to 
be  paid  in  corn,  it  was  claimed  that  by  mutual  mistake  an  agree- 
ment had  been  omitted  that  the  corn  was  to  be  measured  in  the 
crib  at  a  specified  number  of  cubic  inches  to  the  bushel,  and  it  ap- 
peared that  a  prior  lease  had  been  made  by  the  parties  where  the 
corn  was  so  measured,  and  there  were  admissions  by  the  lessor 
that  the  amount  of  corn  was  to  be  found  as  under  the  prior  lease, 
and  there  was  evidence  that  delivery  was  made  where  there 
were  no  means  of  weighing  the  corn,  and  that,  when  it  was 
in  the  crib,  the  lessor  had  it  measured,  it  was  held  that  the 
evidence  was  sufficient  of  a  mutual  mistake  in  omitting  from 
the  lease  an  agreement  that  the  corn  should  be  so  measured.' 
Where  mortgagor  and  mortgagee  agree  that  the  mortgaged 
property  shall  be  conveyed  in  payment  of  the  mortgage  debt, 
it  being  mistakenly  supposed  at  the  time  that  the  land  intended 
to  be  mortgaged  was  correctly  described  in  the  mortgage,  such 
mistake  is  sufficient  ground  for  reforming  the  deed  so  as  to 

'Wise  V.  Brooks   (1892),  69  Miss,  where  defendant  claimed  that  more 

891;  13  So.  Eep.  836.  land  was  included    in   the  contract 

2  Roberts  v.  Derby  (1893),  23  N.  Y.  than  was  intended,  and  that  by  the 

Sup].  34.  real  agreement  the  trees  cut  were  not 

^  Eeid  V.  Cook,  88  Iowa,  717 ;  54  N.W.  within  the  contract,  that  the  presump- 
Eep.353.  Defendant  sold  the  standing  tion  is  in  favor  of  the  correctness  of 
timber  on  one  hundred  acres  of  land  to  the  contract,  to  overcome  which  de- 
plaintiff  by  a  contract,  with  no  am-  fendant  must  show,  not  only  that 
biguity  in  the  description  of  the  land,  there  was  a  mistake  on  her  part,  but 
and  thereafter  entered  on  the  land,  that  the  mistake  was  mutual.  Halli- 
and  cut  and  carried  away  a  number  day  v.  White  (1893),  21  N.  Y.  Supl. 
of  trees.  It  was  held  in  an  action  for  878. 
the  value  of  the  trees  carried  away, 
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make  it  describe  the  land  intended  to  be  mortgaged.'  And  where 
an  agreement  for  the  sale  of  land  is  made  between  the  vendor 
and  a  person  who  pays  the  entire  consideration,  and,  at  the 
latter 's  request,  the  deed  is  made  out  to  a  third  person,  the 
grantee  may  have  the  deed  reformed  on  proof  of  mutual  mis- 
take in  the  original  agreement,  although  he  took  no  part  in 
making  such  agreement.^  To  entitle  one  to  have  a  written 
contract  reformed  the  complaint  must  show  that  some  relation 
of  trust  and  confidence  existed  between  the  parties,  or  that 
there  was  fraud  or  misrepresentation,  or  that  the  means  of 
knowledge  as  to  the  terms  and  conditions  were  not  equally  ac- 
cessible to  both  parties.  And  to  justify  reformation  of  a  con- 
tract the  evidence  must  clearly  and  satisfactorily  show  that 
there  was  a  mutual  mistake,  or  a  mistake  on  the  part  of  plaint- 
iff accompanied  by  fraud  on  the  part  of  defendant,  or  by  such 
acts  on  his  part  as  would  clearly  be  inequitable  between  the 
parties.'  Thus  where  a  settlement  of  a  copartnership  was  to  be 
made  on  the  basis  of  a  payment  by  defendant  to  plaintiff  of 
any  balance  shown  by  the  books,  and  on  settlement  an  item  in 
favor  of  plaintiff  which  should  have  been  included  was  omitted 
by  mistake  of  plaintiff,  and  either  by  mistake  of  defendant  or 
with  his  knowledge,  and  with  knowledge  of  plaintiff's  misap- 
prehension of  the  settlement,  plaintiff  thereafter  is  entitled  in 
equity  to  a  correction  of  the  mistake.*  And  where  a  married 
woman  fails  to  join  her  husband  in  a  deed,  through  the  ill  ad- 
vice of  a  notary — to  the  effect  that  it  is  not  necessary,  to  carry 
out  the  purpose  of  the  parties — the  deed  may  be  reformed. ° 


'  El  wood  V.  Stewart,  5  Wash.  736 
32  Pac.  Rep.  735. 

'  Elwood  V.  Stewart,  5  "Wash.  736 
32  Pac.  Rep.  735. 

^  Kleinsorge  v.  Rohse,  25  Ore.  521 


•».  California  Lumber  Co.,  24  Ore.  341 


ing  the  interest  of  the  wife  therein  to 
a  life-estate,  and  to  enjoin  the  admin- 
istrator of  the  wife  from  taking  posses- 
sion of  the  note,  it  appeared  that  the 
husband  sold  land  owned  by  him,  and 


34  Pac.  Rep.  874,  and  see  also,  Archer    took  the  note  for  a  portion  of  the 


purchase  price;  that  before  the  sale 


33  Pac.  Rep.  526;  Hawkins  «.  Hawk-  he  had  made  a  will  devising  to  his 

ina,  50  Cal.  558.  wife  a  life-estate  in  the  land  sold,  and 

*  Moors  V.  Bigelow  (1893),  158  Mass.  that  two  days  after  the  sale  he  made 
60;  32  N.  E.  Rep.  900.  another  will,  by  which  he  bequeathed 

*  Whitmore  v.  Hay,  85  Wis.  240;  his  residuary  estate,  including  the 
55  N.  W.  Rep.  708.  Where,  in  an  note  in  question,  to  his  executors,  in 
action  to  reform  a  note  made  to  the  trust  to  convert  the  same  into  money, 
order  of  a  husband  and  wife,  by  limit- 
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In  an  action  to  reform  the  description  in  a  deed,  the  question 
of  mutual  mistake  is  one  of  fact,  and  not  of  law.' 

§  854.  Mutual  mistake — Reforming  against  sureties. — Where 
evidence  is  clear  of  a  mistake  or  omission  by  oversight,  which 
causes  the  instrument  to  be  not  in  conformity  with  the  inten- 
tion of  the  parties,  it  will  be  reformed,  even  as  against 
sureties.'    Thus  where  an  injunction  bond  recites  that  it  is  ex- 


and  pay  the  income  to  his  wife  during 
her  life;  that  the  will  was  admitted 
to  probate,  and  that  the  widow  up  to 
the  time^of  her  death  received  the 
income  from  the  note,  and  never 
claimed  to  own  it;  that  the  husband 
during  his  life-time  dealt  with  the  note 
as  his  own,  and  that  the  note  was  not 
drawn  in  accordance  with  the  inten- 
tion of  the  parties,  it  was  held  that 
the  note  was  equitably  a  part  of  the 
estate  of  the  husband,  and  should  be 
reformed  accordingly.  McLeod  v. 
Free,  96  Mich.  57 ;  55  N.  W.  Eep.  685. 

'Tooley  v.  Chase,  26  Ore.  600;  37 
Pac.  Rep.  908. 

^  Henkleman  v.  Peterson  (1895),  154 
111.  419;  40  N.  E.  Eep.  359,  Phillips, 
J. :  "This  principle  has  been  sus- 
tained in  a  long  line  of  cases  with  a 
-very  great  degree  of  uniformity.  It 
was  as  early  as  1815,  in  Wiser  v. 
Blachly,  1  Johns.  Ch.  437,  where  a 
guardian's  bond  was  taken  in  the 
name  of  the  people  instead  of  in  the 
name  of  the  infant,  and  it  was  held 
by  New  York's  great  chancellor: 
Whether  the  surety  is  to  be  holden 
though  the  bond  was  taken  in  the 
name  of  the  people  instead  of  in  the 
name  of  the  infant,  I  have  no  difficulty 
in  saying  that  it  is  within  the  ordinary 
jurisdiction  of  this  court  to  correct 
such  a  mistake  by  holding  the  party 
according  to  his  original  intention 
and  to  consider  the  bond  as  taken  to 
the  infant.  Where  the  intention  is 
manifest,  this  court  will  always  relieve 
against  mistakes.     *     *     *    The  court 


will  do  it  in  the  case  of  a  surety.  The 
Inhabitants  of  the  Town  of  Montville 
V.  Haughton,  7  Conn,  543,  was  a  case 
where  Haughton  was  appointed  col- 
lector of  taxes  and  the  selectmen  re- 
quired of  him  a  bond  with  surety  that 
he  would  faithfully  collect  and  pay 
over,  etc.  Haughton,  as  principal, 
with  one  Thompson,  as  surety,  exe- 
cuted the  bond  in  the  sum  of  $2,000, 
with  a  condition,  etc.  The  bond  was 
signed,  but  no  seal  attached,  but  was 
attested  as  'signed,  sealed  and  deliv- 
ered in  the  presence  of.'  The  court 
held :  'It  is  found  by  the  court  that 
the  seal  was  omitted  in  this  case  by 
mere  mistake  and  accident.  If  the 
plaintiffs  might  sue  on  this  agreement 
at  law,  it  does  not  follow  that  they 
may  not  have  relief  in  a  court  of 
equity.  The  plaintiffs  are  entitled  to 
a  bond  the  consideration  of  which 
can  not  be  inquired  into  at  law;'  and 
held  that  the  correction  should  be 
made.  In  Olmsted  v.  Olmsted,  38 
Conn.  309,  a  joint  bond  had  been  exe- 
cuted, and  the  surety  had  died,  where- 
by his  estate  was  discharged  at  law,  a 
correction  was  sought  to  make  the 
bond  several,  and  it  was  held :  'Where 
the  contract  does  not  express  the 
agreement  or  intention  of  the  parties 
to  the  Injury  of  the  obligee,  and  that 
is  clearly  made  to  appear,  equity  will 
reform  the  instrument  as  well  against 
sureties  as  principals.'  In  United 
States  V.  Cushman,  2  Sumn.  426,  Fed. 
Cas.  No.  14,908,  Judge  Story  held: 
'This  is  not  a  case  where  the  plaintiff 
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ecuted  under  seal,  but  by  mistake  the  seals  are  omitted,  the 
recital  itself  furnishes  evidence  on  which  a  court  of  equity 
may  reform  the  bond  by  attaching  seals,  as  well  against  the 
sureties  as  the  principal.' 


seeks  to  have  a  bond,  or  other  con- 
tract, joint  in  its  form,  reformed,  so 
as  to  make  it  joint  and  several  against 
a  surety,  living  or  dead.  In  such  a 
case  a  court  of  equity  will  not  in- 
terfere, unless  there  is  the  most  plen- 
ary evidence  to  establish  the  fact, 
that  it  was  the  intention  of  all  the 
parties,  that  it  should  be  several,  as 
well  as  joint.  But,  if  such  an  inten- 
tion is  clearly  established,  courts  of 
equity  will  enforce  that  intention 
when  there  has  been  an  omission  to 
express  it  by  accident,  or  mistake,  or 
fraud,  as  well  against  sureties  as 
against  the  principal  debtor.  Un- 
der such  circumstances  there  is  no 
distinction  between  the  case  of 
sureties  and  that  of  principals, 
for  it  is  a  mere  specific  perform- 
ance of  the  original  contract  as 
understood  by  all  the  parties.' 
In  Bernards  Township  v.  Stebbins,  109 
XJ.  S.  341,  bonds  of  a  township  were  is- 
sued, signed  by  commissioners,  and 
sold  for  value,  but  by  mistake  the 
seals  were  omitted  therefrom,  and 
reformation  was  had.  In  Probate 
Court  V.  May,  52Vt.l82,  a  bill  was  filed 
to  correct  an  administrator's  bond  by 
afiixing  seals  omitted  through  accident 
or  mistake,  and  the  correction  was  or- 
dered. In  Town  of  Rutland  v.  Paige, 
24  Vt.  181,  seals  were  omitted  from  a 
constable's  bond  by  the  sureties.  They 
admitted  that  it  was  intended  at  the 
time  that  seals  should  be  attached, 
but  insisted  they  should  be  indemni- 
fied, and  a  correction  was  ordered. 
The  principle  that  courts  of  equity 
may  reform  instruments  against  sure- 
ties as  well  as  principals  has  been  de- 
clared in  Prior  v.  Williams,  3  Abb. 
Dec.  624;  Clute  u.  Knies,  102  N.  Y. 


377 ;  7  N.  E.  Eep.  181 ;  Huson  v.  Pit- 
man, 2  Hayw.  (N.  C.)  331;  Smith  v. 
Allen,  1  N.  J.  Eq.  43 ;  Butler  v.  Dur- 
ham, 3  Ired.  Eq.  589 ;  Sikes  v.  Truitt,  4 
Jones  Eq.  361 ;  Armistead  v.  Bozman, 
1  Ired.  Eq.  117;  State  ■».  Frank,  51 
Mo.  98 ;  Neininger  v.  State,  50  Ohio  St. 
394;  34  N.  E.  Rep.  633.  The  principle  as 
to  the  reformation  of  an  instrument 
against  a  surety  so  as  to  make  it  ex- 
press the  intention  of  the  parties  is  de- 
clared in  this  state  in  Edwards  v. 
Schoeneman,  104  111.  278,  where  a 
married  woman  executed  a  mortgage 
with  her  husband  on  her  own  separate 
estate,  which  mortgage  was  to  secure 
a  debt  of  the  husband,  and,  the  de- 
scription being  uncertain,  it  was  hd4 
that  it  might  be  corrected,  and  the 
mortgage  foreclosed." 

'  Henkleman  v.  Peterson  (1895),  154 
111.  419,  Phillips,  J.:  "Where,  by  a, 
mistake  or  oversight  in  the  execution, 
of  an  agreement,  or  an  omission  there- 
from of  a  seal  where  one  is  necessary, 
if  the  terms  used  in  the  instrument 
purports  on  its  face  to  be  a  sealed  in- 
strument, it  will  ordinarily  of  itself 
furnish  the  testimony  showing  the 
oversight  or  mistake,  that  a  court  of 
chancery  will  correct  it.  Town  of  Col- 
chester V.  Culver,  29  Vt.  Ill ;  Wads- 
worth  ».  Wendell,  5  Johns.  Ch.  224; 
Probate  Court  v.  May,  52  Vt.  182;  Mi- 
chel V.  Tinsley,  69  Mo.  442;  Allen  v. 
Elder,  76  Ga.  674 ;  Bernards  Township 
V.  Stebbins,  109  U.  S.  341 ;  3  Sup.  Ct. 
Rep.  252 ;  Love  v.  Mining  Co.,  32  Cal. 
639.  The  bond  in  this  case,  with  the 
evidence  in  the  record,  clearly  shows 
it  was  intended  to  be  sealed,  and 
made  a  sufficient  bond.  Its  recitals 
carry  conviction  that  such  was  the  in- 
tent.   Neither  ignorance  of  fact  nor 
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§  855.  Contract  not  reformed  into  a  new  one. — Equity  can 
not  make  or  alter  a  contract  for  the  parties  and  then  execute 
it.  If  the  contract  must  be  reformed  before  it  can  be  execut- 
ed, it  can  only  be  reformed  in  a  suit  for  that  purpose,  or  upon 
a  bill  particularly  praying  for  that  relief.'  Nor  will  equity 
reform  a  writing  to  make  an  agreement  of  a  character  dif- 
ferent from  that  which  the  parties  intentionally  entered  into." 
Courts  of  equity,  in  the  exercise  of  their  jurisdiction  to  com- 
pel the  specific  performance  of  contracts,  will  generally  en- 
force the  contract  only  as  it  was  made  by  the  parties,  and  will 
not  make  a  new  contract,  or  enforce  the  performance  of  an  act 
upon  conditions  other  than  those  agreed  upon  by  the  parties 
in  the  contract.  Thus  the  assignee  of  an  optional  contract  for 
the  sale  of  land,  the  contract  providing  that  payment  of  a  por- 
tion of  the  purchase-money  shall  be  deferred,  can  not  substi- 
tute his  own  personal  liability  for  that  of  the  original  vendee, 
and  compel  a  conveyance  upon  tender  of  his  own  notes  for  the 
deferred  payments.'     So  also,  where  a  written  contract  for  the 


law  could  be  relied  on  to  show  the 
contrary,  and  to  declare  an  intent  not 
to  seal  the  same  would  be  a  declara- 
tion of  an  intentional  fraud.  In  such 
condition  of  the  record  the  court 
should  have  decreed  a  reformation  of 
the  instrument.  The  principle  an- 
nounced in  Edwards  v.  Schoeneman, 
104  111.  278,  is  more  in  accord  with  the 
weight  of  authority  than  is  Trustees 
of  Schools  V.  Otis,  85  111.  179,  and 
based  on  the  better  reasoning,  and 
the  latter  case,  so  far  as  it  is  incon- 
sistent with  what  is  here  stated,  must 
be  considered  overruled." 

"Risen  «.  Newberry  (Va.  1894),  18 
S.  E.  Rep.  916;  Grey  u.Tubbs,  43  Cal. 
369;  Osborn  v.  Phelps,  19  Conn.  63. 

2  Stoddard  v.  Hart,  23  N.  Y.  556. 

3  Rice  V.  Gibbs,  40  Neb.  264;  58  N. 
W.  Rep.  724,  per  Irvine,  0. :  "In  Ar- 
kansas Val.  Smelting  Co.  ■».  Belden 
Min.  Co.,  127  U.  S.  379;  8  Sup.  Ct. 
Rep.  1308,  it  was  said:  'Every  one 
has  a  right  to  select  and  determine 
with  whom  he  will  contract,  and  can 


not  have  another  person  thrust  upon 
him  without  his  consent.  In  the  fa- 
miliar phrase  of  Lord  Denman :  "You 
have  the  right  to  the  benefit  you  an- 
ticipate from  the  character,  credit, 
and  substance  of  the  party  with  whom 
you  contract."  '  In  that  case  the  fol- 
lowing language  in  Pollock  on  Con- 
tracts was  quoted  with  approval: 
'Rights  arising  out  of  contract  can  not 
be  transferred  if  they  are  coupled  with 
liabilities,  or  if  they  involve  a  rela- 
tion of  personal  confidence  such  that 
the  party  whose  agreement  conferred 
those  rights  must  have  intended  them 
to  be  exercised  only  by  him  in  whom 
he  actually  confided.'  Many  of  the 
cases  cited  in  the  former  opinion  re- 
flect this  same  principle,  and,  indeed, 
it  is  not  too  broad  a  statement  to  say 
that  the  rule  has  been  recognized  in 
every  case  where  the  question  has 
been  discussed.  In  Wagner  v.  Che- 
ney, 16  Neb.  202;  20  N.  W.  Rep.  222, 
specific  performance  was  enforced  in 
favor  of  an  assignee  under  somewhat 
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conveyance  of  land,  by  the  mistake  of  the  scrivener,  omits  all 
reference  to  a  release  of  homestead,  a  court  of  equity  has  no 
power  to  decree  a  reformation  of  the  contract  so  as  to  include 
an  agreement  to  release  the  homestead.' 

§  856.  Mistake  as  to  legal  effect— Court  will  not  make  instrn- 
ment. — As  a  general  rule  an  instrument  will  not  be  reformed 
by  reason  of  complainant's  mistake  as  to  its  legal  effect  where 
he  can  read  it  and  has  the  opportunity  to  read  it.^  But  where 
one  party  is  induced  to  and  does  execute  an  instrument  upon 
the  faith  of  the  representation  that  it  is  drawn  in  accordance 
with  the  understanding  of  the  parties,  when  in  fact  it  has  not 
been  so  drawn,  he  may  have  relief  upon  the  ground  of  fraud  if 
nothing  further  appears  to  deny  it  to  him.'  But  a  mistake  of  law 


similar  circumstances,  the  defense 
there  being  that  the  contract  forbade 
the  assignment  without  the  assent  of 
the  vendor ;  but  it  appears  from  the 
opinion  in  that  case  that  the  vendor 
held  the  notes  of  the  original  vendee, so 
that  in  enforcing  the  contract  the  per- 
sonal liability  which  the  vendor  had 
a  right  to  rely  upon  was  not  lost  to 
him.  So,  in  this  case,  if  the  plaintiff 
had  tendered  the  cash  payment  and 
the  personal  obligations  of  Archibald, 
the  contract  would  have  been  substan- 
tially complied  with,  and  perhaps  spe- 
cific performance  might  have  been  en- 
forced." 

iStodalka  v.  Novotny,  144  111.  1,25; 
33  N.  E.  Rep.  534. 

^  Rochester  Land  Co.  v.  Davis(1894), 
79  Hun,  69,  per  curiam:  "  In  the 
case  at  bar  it  does  not  appear  that  the 
defendant  did  not  read  the  contract 
before  he  signed  it,  or  that  he  did  not 
then  know  its  contents.  He  does 
state  that,  upon  signing  the  contract, 
he  relied  upon  the  statements  which 
had  been  made  to  him  by  Weaver  and 
Aris,  and  supposed  the  contract  was 
the  same.  This  must  have  had  rela- 
tion to  his  understanding  of  its  legal 
effect,   as  he  does  not  say  that    he 


failed  to  read  it  and  ascertain  its  pro- 
visions, as  he  had  the  opportunity  to 
do  deliberately  before  executing  it. 
In  the  view  taken,  the  defendant  is 
not  entitled  to  relief  on  the  ground  of 
mutual  mistake  of  the  parties  to  the 
contract  or  of  fraud  on  the  part  of  the 
vendor." 

'  Such  was  the  case  of  Botsford  v. 
McLean,  45  Barb.  478,  where  two  of 
four  notes  on  time  were  drawn  with- 
out interest,  when  it  was  evident  that 
it  was  intended  they  should  all  bear 
interest  from  their  date,  and  the  par- 
ty, seeing  that  two  of  them  contained 
the  interest  clause,  failed  to  observe 
that  it  was  omitted  in  the  others.  It 
was  held  he  was  entitled  to  reforma- 
tion of  those  two  notes.  In  Albany 
Savings  Institution  v.  Burdick,  87 
N.  Y.  40,  the  grantor  of  Mrs.  Burdick 
drew  the  deed,  and,  contrary  to  the 
understanding,  inserted  a  clause  to 
the  effect  that  she  assumed  the  pay- 
ment of  a  mortgage  he  had  given  up- 
on the  premises.  She,  having  trusted 
to  him  to  prepare  the  deed,  did  not 
examine  it  to  see  that  the  assumption 
clause  was  in  it,  and  did  not  know  it 
was  there.  The  court  held  that  she 
was    not,   under    the   circumstances, 
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as  to  the  construction  of  a  written  instrument  is  not  a  ground 
ior  relief  in  equity.  Thus  in  an  action  against  executors  on  cov- 
enants in  a  mortgage  executed  by  them,  the  answer  alleging, 
generally,  that,  in  executing  the  mortgage,  defendants  did  not 
intend  to  bind  themselves  personally  on  the  covenant  of  war- 
ranty, and  that  plaintiff's  attorney  told  them  they  would  not 
be  so  bound,  does  not  state  facts  constituting  a  defense,  and 
testimony  as  to  the  alleged  mistake  is  properly  excluded.' 
Where  a  bill  for  the  reformation  of  a  written  contract  for  the 
conveyance  of  land  alleges  that  the  notary  public  before  whom 
it  was  executed,  through  ignorance,  neglected  to  acknowledge 
the  instrument,  and  the  proof  shows  that  none  of  the  parties 
thought  an  acknowledgment  necessary,  and  that  nothing  was 
said  about  acknowledging  the  contract,  it  is  error  for  the  court 
to  decree  that  the  notary  shall  append  to  the  contract  a  certifi- 
cate of  its  acknowledgment.^  Because,  without  the  inser- 
tion of  a  release,  the  instrument  was  invalid  as  affecting  the 
homestead,'  and  a  court  of  equity  will  not,  under  the  pretext 
of  correcting  a  mistake,  make  that  a  conveyance  which  is  not 
in  itself  a  conveyance.' 

§  857.  Not  reformed  to  prejudice  of  third  persons — ^Tested 
rights  protected. — A  mistake  of  the  scrivener  in  drawing  a 
deed,  whereby  the  reservation  of  a  vendor's  lien  is  omitted, 

necessarily  chargeable  with  negli-  that  construction  of  the  instrument 
gence  to  defeat  her  claim  to  reforma-  which  the  language  used,  and  the 
tion.  rules  of  law  as  applied  thereto  re- 
porter V.  Jefteries,  40  S.  C.  92;  18  quire.'  This  doctrine  is  fully  sup- 
8.  E.  Eep.  229,  per  Mclver,  C.  J. :  ported  by  our  own  cases.  Keitt  v. 
"  If  any,  it  was  a  mistake  of  law,  Andrews,  4  Rich.  Eq.  349,  and  Mun- 
and,  what  is  more,  a  mere  mistake  as  ro  v.  Long,  35  S.  C.  360;  14  S.  E.  Bep. 
to  the  proper  construction  of  a  writ-  824." 

ten  instrument.     Against  such  a  mis-  ^Stodalka  v.  Novotny,  144  111.  125; 

take,  a  court  of  equity  will  not  re-  33  N.  E.  Eep.  534. 

lieve.    In  15  Am.  and  Eng.  Encyc.  of  '  Best  v.  Gohlson,  89  111.  465;  Black 

Law,  637,  we  find  the  following  propo-  v.  Lurk,  69  111.  70 ;   VanZant   v.  Van- 

sition  laid  down,   and  supported  by  Zant,  23  111.485;  Miller  i).  Marckle,  27 

quite  an  array  of  authorities :  'A  mis-  111.  402 ;    Patterson  v.  Kreig,  29  111. 

take  on  the  part  of  a  person  executing  514. 

an  instrument  as  to  its  legal  effect,  or  *  Stodalka  v.  Novotny,  144  111.  125 ; 

that  it  has  an  effect  different  from  Lindley  v.  Smith,  58  111.  250. 
that  intended,  can  not  avail  to  avoid 
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will  not  be  corrected  by  a  court  of  equity  where  it  will  preju- 
dice the  rights  of  a  lienholder  whose  debt  was  contracted  on 
the  faith  of  the  vendee's  ownership  of  the  property  conveyed 
by  the  deed  of  record,  in  which  such  lien  is  not  reserved/ 
although  the  mistake  might  have  been  corrected  as  against  the 
vendee  only.^  Even  though  an  action  can  be  brought  against 
the  beneficiaries  under  an  assignment  for  the  benefit  of  credit- 
ors to  reform  a  deed  on  the  ground  of  mutuality  of  mistake,  so  as 
to  conform  to  the  intention  of  the  immediate  parties,  the  refor- 
mation can  not  be  made  if  the  beneficiaries  have  lost  valuable 
rights,  and  will  not  be  placed  in  statu  quo.' 

§  858.   Reformation  as  against  purchaser — Sheriff's  deed. — 

Where,  in  the  foreclosure  of  a  mortgage  the  language  of  which 
unquestionably  gives  preferences,  one  of  the  creditors  of  the  sec- 
ond class  alleges  that  none  of  the  creditors  therein  named 
were  preferred,  and  prays  that,  if  it  be  held  to  give  such  pref- 
erence, it  be  reformed  so  as  to  give  none,  parol  evidence  is  not 
admissible  to  show  that  it  was  not  the  intention  of  the  mort- 
gagor, a  corporation,  to  prefer  any  of  the  creditors.  And  even 
if  there  was  cause  for  the  reformation  of  such  a  mortgage,  it 
could  not  be  had,  as  against  a  bona  fide  purchaser  before  ma- 
turity of  a  note  secured  thereby  belonging  to  the  preferred 
class.*     Where  a  sheriff,  by  mistake,  inserts  a  wrong  descrip- 

'  Lough  «.  Michael,  37  W.  Va.  679;  case    the    secret  intention  of  either 

17  S.  E.  Rep.  181.  party  would  not  be  admissible.     It  is 

^Alexander  .t).    Newton,    2    Qratt.  unnecessary,  however,  for  the  reason 

(Va.)   266;    Perkins  v.  Dickinson,  3  above  given,  to  comment  upon  this 

Gratt.   335;   Stone  v.   Hale,   17   Ala.  testimony.    The  language  is  unmis- 

557;    Young  v.   Miller,  10  Ohio,  85;  takable,  and  its  meaning  can  not  be 

Worley  v.  Tuggle,  4  Bush  (Ky.),  168.  changed  by  parol  evidence.    Even  if 

^Cottrell  V.  Citizens'  Savings  Bank  a  case  were  made  for  reformation  of 

(1893),  58  Minn.  201;  54  N.  W.  Rep.  the  mortgage  this  could  not  be  done 

1111-  against  the  interest  of  the   City  Na- 

*  Dunham    v.   Steele  Packing  Co.,  tional  Bank  of  Lansing,  because  it 

100  Mich.  75;  58  N.  W.  Rep.  627,  per  purchased  the    note  before  due,   in 

Grant,  J.:     "If  the  language  were  of  good  faith,  for  a  full  consideration, 

doubtful    meaning,   evidence   of    the  and  in  reliance  upon  the  validity  of 

surrounding  circumstances,  and  what  the  mortgage  as  it  read.     By  no  prin- 

was  said  by   the  parties  interested,  ciple  of  equity,  therefore,  can  its  pri- 

would  be    competent    to    determine  ority  be  taken  away."     In  Bums  v. 

its  real  meaning.     But  even  in  that  Caskey,  100  Mich.  94;  58  N.  W.  Rep. 
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tion  in  his  deed  for  the  land  sold  by  him  under  mortgage  fore- 
closure, he  has  an  interest,  both  as  an  individual  and  as  trus- 
tee, to  prevent  an  injury  to  himself  and  the  grantor  in  the 
mortgage  because  of  the  mistake,  and  is  a  proper  party  to 
bring  suit  in  equity  to  reform  the  deed.'  In  such  a  case  the 
mistake  of  the  sheriff  on  the  one  hand  and  the  bad  faith  of  the 
purchaser  on  the  other  in  taking  advantage  of  the  mistake  are 
ample  grounds  for  the  interposition  of  a  court  of  equity.^ 

§  859.   Reformation  for  mistake — Rule   as   to   diligence. — 

Courts  of  equity  will  relieve  against  mistakes,  and  correct  and 
reform  instruments;  but,  when  it  is  sought  to  reform  deeds  or 
other  writings,  the  mistake  must  be  clearly  proved.  It  must 
also  appear  that  the  alleged  mistake  is  as  to  a  fact  not  only  not 
known  to  the  party,  but  which  he  could  not,  by  reasonable 
diligence,  have  ascertained.'  Where,  in  pursuance  of  an  agree- 


642,  Long,  J.,  said:  "It  is  claimed 
that  Curtis  and  Wylie  are  good-faith 
purchasers  of  the  contract,  and  that 
their  rights  as  such  must  be  protected. 
The  court  below  found  that  they  were 
not  purchasers  in  good  faith,  as  they 
received  the  assignment  of  the  con- 
tract as  collateral  security  for  a  debt 
against  Caskey,  which  debt  was  al- 
ready secured  by  a  real  estate  mort- 
gage, and  they  were  to  apply  upon 
such  indebtedness  whatever  amount 
they  were  able  to  collect  under  this 
contract.  If  their  debt  was  wholly 
an  antecedent  one,  and  it  was  to  se- 
cure such  antecedent  debt  that  the  as- 
signment was  made  to  them,  they  did 
not  take  as  purchasers  in  good  faith 
for  value,  and  could  not  stand  in  a 
court  of  equity  as  bona  fide  purchasers, 
with  a  right  to  be  protected  as  such. 
McGraw  v.  Solomon,  83  Mich.  449 ;  47 
N.  W.  Eep.  345." 

» Dodson  V.  Lomax  (Mo.  1893),  21 
S.  W.  Rep.  25;  Ellis  v.  Harrison,  104 
Mo.  270;  Snider  v.  Adams  Express 
Co.,  77  Mo.  523;  Kelly  d.  Thuey,  102 
Mo.  522. 

2  Paine  v.  Jones,  75  N.  Y.  593 ;  Hig- 
gins  c.  Parsons,  65  Cal.  280. 


'  Graham  i>.  Berryman,  19  N.  J.  Eq. 
29-35;  Burgin  •».  Giberson,  26  N.  J. 
Eq.  72.  The  authorities  all  require 
that  the  parol  evidence  of  the  mistake 
and  of  the  alleged  modification  must 
be  most  clear  and  convincing — in  the 
language  of  some  judges,  "the  strong- 
est possible,"  or  else  the  mistake  must 
be  admitted  by  the  opposite  party ; 
the  resulting  proof  must  be  establish- 
ed beyond  a  reasonable  doubt.  In 
Banfleld  v.  Banfleld  24  Ore.  571; 
34  Pac.  Rep.  659,  plaintiff  purchased 
from  defendant  a  bond  for  a  deed  of 
land,  and  at  the  time  of  the  sale  de- 
fendant, who  had  the  bond  in  his  pos- 
session, stated  that  there  was  $600, 
"may  be  a  little  more  or  a  little  less," 
due  thereon,  supposing  such  to  be  the 
case,  but  without  pretending  to  have 
actual  knowledge  on  the  subject.  For 
several  weeks  prior  to  executing  the 
note  in  payment  therefor,  plaintiff 
had  the  bond  in  his  possession,  but 
made  no  attempt  to  ascertain  the 
actual  amount  due  thereon,  though 
he  had  the  data  necessary  to  the  cal- 
culation. It  was  held  that  he  was  not 
entitled  to  a  reformation  of  the  note. 


1064  KEFORMATION.  §  860 

ment  to  sell  land  in  fee,  the  vendor  gives  a  deed  conveying  the 
land  to  the  vendee  "and  her  bodily  heirs,"  which,  under  the 
Illinois  statute  gives  the  vendee  only  a  life-estate,  with  re- 
mainder to  her  heirs,  the  deed  being  drawn  in  that  way  by  di- 
rection of  the  vendee's  father  and  brother,  without  her  knowl- 
edge, authority,  or  consent,  the  deed  may  be  reformed  at  the 
suit  of  the  vendee.'  Courts  of  equity  do  not  grant  the  high 
remedy  of  reformation  upon  a  probability,  nor  even  upon  a 
mere  preponderance  of  evidence,  but  only  upon  a  certainty  of 
the  error. ^  If  it  appear  that  a  power  to  revoke  should  have 
been  expressed  in  the  instrument,  a  court  of  equity  will  regard 
as  done  whatever  the  parties  really  intended,  and  which  in 
good  conscience  should  have  been  done.'  Where  the  signature 
to  an  instrument  is  followed  by  the  letters  L.  S.  in  brackets, 
equity  will  grant  relief,  as  though  a  common  law  seal  was  at- 
tached.* 

§  860.  Rule  as  to  proof  of  mistake. — A  party  to  a  written 
contract  who  seeks  to  modify  it  on  the  ground  of  fraud  or 
mistake  must  show,  by  clear  and  satisfactory  evidence,  that 
the  contract  entered   into  was  as  alleged  by  him.*     And  the 

though  the  amount  due  on  the  bond  '  Van  Eensselaer  v.  Van  Rensselaer, 

was  $300  more  than  the  amount  stated  113   N.   Y.  207;    21   N.   E.   Eep.   75; 

by  defendant.  Bell  v.  Merrifield,  109  N.  Y.  202,  207; 

1  Dinwiddle  v.  Self,  145  111.  290 ;  33  16  N.  E.  Eep.  55 ;  Murtha  v.  Curley,  90 

N.  E.  Eep.  892.  N.  Y.  872;  Valentine  v.  Eichardt,  126 

22     Pomeroy's     Equity     Jurispru-  N.  Y.  272;  27  N.  E.  Eep.  255. 

dence,   §859.    In   Atkinson  v.   Far-  'Barnard  u.  Gantz  (1893),  139  N.  Y. 

rington  Co.  (N.  J.  1894),  28  Atl.  Rep.  622 ;  35  N.  E.  Eep.  430 ;  Town  of  Solon 

315,  it  was  held  that  a  bill  of  sale,  v.  Savings  Bank,  114  N.  Y.  122. 

the   consideration  of  which  is  recited  ^  Thayer  v.  Seep,  168  Pa.  St.  414;  31 

to  be  the  payment  of  certain  items  of  Atl.  Rep.  1072.    In  Herring  u.  Peaslee 

indebtedness    of    the    seller,    one  of  (Iowa    1895),    60    N.   W.   Rep.    650, 

which  is  put  down  as  $1,370,  will  not  Given,  J.,  says:     "The  rule  has  been 

be  reformed  on  the  ground  of  mistake,  uniformly  recognized  that  courts  will 

so  as  to  provide  that,  if  the  item  was  not  give  relief  by  the  reformation  of  a 

not  that  amount,  the  difference  should  deed,  or  annul  and  set  aside  deeds  on 

be  paid  to  the  seller, the  scrivener  hav-  the  ground  that  they  do  not  conform 

ing  testified  to  drawing  the  instrument  to  the  contract  of  the  parties,  unless 

as  directed  by  both  parties,  the  seller  the  evidence  be  clear  and  satisfactory, 

having  had  an  opportunity  to  examine  and    establishes    plaintiff's    case    by 

it,  and  his  testimony  as  to  what  the  clear  and  satisfactory  evidence.     See 

contract    was    being    denied  by    the  First  Presbyterian  Oiiurch  v.  Logan,  77 

purchaser.  Iowa,  326;  42  N.  W.  Rep.  310;   West 
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testimony  of  such  party  may  be  sufficient  evidence  if  it  is 
uncontradicted.'  Courts  will  not  grant  this  relief  unless  the 
intention  of  the  parties  and  the  mistake  in  executing  the  deed 
are  clearly  established/  In  order  to  establish  that  a  deed 
absolute  on  its  face  is  in  fact  only  a  mortgage,  it  must  be  shown, 
either  by  direct  evidence  or  by  the  circumstances  of  the  case, 
that  it  was  the  intention  and  understanding  of  the  grantor  and 
the  grantee  that  it  should  so  operate.  It  is  not  enough  that 
one  of  the  parties  so  considered  it.  Both  must  concur;  other- 
wise, the  deed  will  be  treated  according  to  its  import,  unless 
tainted  by  fraud  or  is  the  result  of  accident  or  mutual  mistake.' 


». West,  90  Iowa,  41 ;  57 N.W.  Rep. 639 ; 
Osmundson  ■B.Thompson,  90  Iowa,  755 ; 
57  N.W.  Rep.  863."  In  Murphy  d.  First 
Nat.  Bank  (Iowa  3895),  63  N.  W. 
Rep.  702,  the  plaintiff  made  a  certain 
payment  to  defendant  bank,  and  re- 
ceived in  exchange  a  note  signed  by 
a  firm  composed  of  the  ofiicers  of  the 
bank,  and  the  business  of  which  was 
transacted  in  the  bank's  ofiice.  He 
subsequently  gave  a  check  to  his  wife, 
which  was  also  exchanged  at  the 
bank  office  for  a  similar  note.  Plaint- 
iff and  his  wife  cpuld  both  read  and 
write,  and  had  transacted  considera- 
ble business  with  banks.  Plaintiff 
retained  the  notes  for  two  years,  and, 
upon  failure  of  the  firm,  began  suit  to 
reform  the  notes  and  change  them 
into  certificates  of  deposit  of  the  bank, 
on  the  ground  that  he  intended  to  de- 
posit his  money  with  the  bank.  It 
was  held  that  plaintiff  was  not  en- 
titled to  a  decree.  Rothrock,  J., 
said:  "This  is  a  case  for  the  refor- 
mation of  writings  on  the  ground  of 
fraud.  In  such  case  it  is  required 
that  the  evidence  to  authorize  a  ref- 
ormation must,  to  say  the  least,  be 
clear  and  satisfactory.  In  Gelpcke  v. 
Blake,  15  Iowa,  387,  it  is  said :  'When 
parol  evidence  is  admissible  for  the 
purpose  of  showing  that  the  written 
agreement,  on  account  of  fraud,  acci- 
dent, or  mistake,   fails  to    show  the 


whole  or  true  contract,  it  is  well  set- 
tled that  this  fact  must  be  made  en- 
tirely clear,  and  be  established  by  the 
most  satisfactory  proof.  *  *  *  * 
If  the  proofs  are  doubtful  and  un- 
satisfactory, and  the  mistake  is  not 
made  entirely  plain,  equity  will  with- 
hold relief  upon  the  ground  that  the 
written  paper  ought  to  be  treated  as  a 
full  and  correct  expression  of  the  con- 
tract until  the  contrary  is  established 
beyondreasonable  controversy ;' citing 
Story  on  Equity  Jurisprudence,  §§  152- 
156.  See  also.  Tufts  u.  Larned,  27 
Iowa,  330;  McTucker  v.  Taggart,  29 
Iowa,  478;  Hervey  v.  Savery,  48 
Iowa,  313 ;  Clute  v.  Frasier,  58  Iowa, 
268;  12  N.  W.  Rep.  327;  Wachendorf 
V.  Lancaster,  61  Iowa,  509 ;  14  N.  W. 
Rep.  316,  and  16  N.  W.  Rep.  533; 
Dirkson  v.  Knox,  71  Iowa,  728;  30 
N.  W.  Rep.  49." 

'  Martine  v.  Christenson  (Minn. 
1895),  62  N.W.  Rep.  1127. 

2  Rector  v.  Collins,  46  Ark.  167; 
Carnall  v.  Wilson,  14  Ark.  482;  Her- 
vey V.  Savery,  48  Iowa,  313;  Alexan- 
der V.  Caldwell,  55  Ala.  517. 

^  Reeder  v.  Gorsuch,  55  Kan.  553 ;  40 
Pac.  Rep.  897,  where  Martin,  C.  J., 
cites  Beach  on  Modern  Equity  Juris- 
prudence, §  414;  1  Jones  on  Mort- 
gages, §  335;  Douglass  v.  Moody,  80 
Ala.  61,  63;  Vincent  v.  Walker,  86 
Ala.  333,  336;  5  So.  Rep.  465;  Holmes 
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§  861.  Clear  proof  of  mistake— Assuming  payment  of  mort- 
gage.— Before  a  court  of  equity  will  decree  a  reformation  of  a 
contract  which  has  been  reduced  to  writing,  the  evidence  of 
mistake  and  of  the  alleged  modification  must  be  clear  and  con- 
vincing.' The  discretion  of  the  trial  court,  however,  in  grant- 
ing the  reformation  of  a  deed  will  not  be  reviewed,  except  in  a 
very  plain  case.^  A  covenant  in  a  contract  of  lease,  guaranty- 
ing possession  of  the  premises  for  the  term  of  the  lease,  inten- 
tionally inserted,  will  not  be  reformed  so  as  to  be  conditional 
on  the  premises  not  being  redeemed  from  a  mortgage  foreclos- 
ure, in  the  absence  of  clear  and  satisfactory  proof  that  such 
was  the  intention  of  the  parties."    Where  the  grantee  of  a  deed 


V.  Fresh,  9  Mo.  201, 208,  209 ;  Jones  v. 
Brittan,  1  Woods,  667,  673,  Fed.  Cas. 
No.  7,455;  Andrews  u.  Hyde,  3  Cliff. 
516,  Fed.  Cas.  No.  377.  And  expres- 
sions in  some  of  the  earlier  opinions 
of  this  court  are  in  harmony  with  this 
view.  Bennett  v.  Wolverton,  24  Kan. 
284,  289 ;  McDonald  iJ.Kellogg,  30  Kan. 
170,  172;  2Pac.  Rep.  507. 

'  Wilson  V.  Deen,  74  N.  Y.  531 ; 
Phillips  V.  Port  Townsend  Lodge 
8  Wash.  St.  529 ;  36  Pac.  Rep.  476.  In 
Wilson  V.  Morris,  4  Colo.  App.  242 ;  36 
Pac.  Rep.  248,  the  court  said :  "Courts 
of  equity  do  not  p-rant  the  remedy  of 
reformation  upon  a  probability,  but 
only  upon  a  certainty  of  the  error. 
3  Greenleaf  on  Evidence,  §  363 ;  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron  Co., 
102  Mass.  45 ;  Tucker  v.  Madden,  44 
Maine,  206 ;  Henkle  v.  Assurance 
Co.,  1  Ves.  Sr.  317.  From  these  au- 
thorities, as  well  as  from  the  univer- 
sal current  of  the  cases,  it  is  plain  to 
be  seen  that,  wherever  a  party  under- 
takes to  avoid  the  effect  of  an  instru- 
ment which  he  had  signed  and  sealed, 
he  undertakes  a  task  of  exceeding 
difficulty.  He  can  only  discharge  the 
burden  which  is  cast  upon  him  by  the 
production  of  the  clearest,  most  satis- 
factory, and  indubitable  proof  that 
the  defendant  is  without  the  right  to 
enforce  the  contract  which  he  holds." 


*  Monterey  County  ».  Seegleken(Cal. 
1894) ,  36  Pac.  Rep. 515,  per  Temple,C. : 
"Unless  the  evidence  be  clear  and 
convincing,  the  trial  court  should  de- 
cline to  grant  the  relief.  But,  in  the 
nature  of  things,  it  must  be  a  very 
plain  case  to  justify  the  interference 
of  this  court  with  that  discretion. 
Ward  V.  Waterman,  85  Cal.  488;  24 
Pac.  Rep.  930." 

s  Tyson  u.  Chestnut,  100  Ala.  571;  13 
So.  Rep.  763,  per  Coleman,  J. :  "Equi- 
ty will  reform  instruments  under 
proper  avermentj  and  proof,  but,  to 
authorize  a  reformation  of  a  written 
contract  which  is  resisted,  the  proof 
must  be  clear,  exact,  and  satisfactory, 
and  the  burden  rests  upon  the  party 
complaining.  Campbell  v.  Hatchett, 
55  Ala.  548;  Alexander  v.  Caldwell, 
55  Ala.  517 ;  Houston  v.  Faul,  86  Ala. 
232;  5  So.  Rep.  433;  Clark  v.  Hart,  57 
Ala.  390 ;  Ohlander  u.  Dexter,  97  Ala. 
476 ;  12  So.  Rep.51.  The  evidence  satis- 
fies us  that  the  lessor  did  not  anticipate 
a  redemption  of  the  land,  and  it  may 
be  the  lessee  did  or  did  not.  The 
lessee  provided  against  possibilities 
in  this  respect,  and  the  lessor  must 
bear  the  consequences  of  her  mistaken 
judgment  or  neglect.  The  proof  falls 
far  short  of  that  required  to  authorize 
the  relief  prayed  for  in  her  bill." 
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enters  into  an  agreement  with  the  grantor  that  he  will  assume 
and  pay  all  the  mortgages  and  incumbrances  on  the  land 
conveyed  at  the  time  of  the  execution  of  the  deed,  but  by  the 
mutual  mistake  of  the  parties  the  deed,  in  its  written  form, 
does  not  express  this  contract,  equity  has  jurisdiction  to  re- 
form the  written  instrument  so  as  to  conform  to  the  intention, 
agreement,  and  understanding  of  the  parties.' 

§863.  The  same  subject  continued. — The  Pennsylvania 
statute  of  1878  empowers  the  common  pleas,  when  it  is  satis- 
factorily shown  that  "a  certificate  of  acknowledgment  defective 
in  form  was  in  fact  really  and  properly  acknowledged  in  due 
form  of  law,"  to  make  a  decree  reforming  the  certificate  in 
accordance  with  the  facts,  and  provides  that  the  proceeding 
shall  be  by  bill  in  equity,  as  in  other  cases  for  the  reformation 
of  a  written  instrument.  It  was  held,  in  an  action  to  re- 
form a  certificate  of  acknowledgment  of  a  mortgage  by  a  mar- 
ried woman,  which  failed  to  show  that  the  officer  taking  it 
made  known  to  her  the  full  contents  of  the  mortgage, 
-where  plaintiff  alone  testified  to  facts  which  would  establish 
its  validity,  and  the  wife  and  her  husband  squarely  contra- 
dicted him,  and  there  were  no  corroborating  circumstances 
which  threw  lighten  the  material  facts,  that  a  decree  for  defend- 
ants was   proper."     Where  the  plaintiff  sold  defendant  land 

'  Stephenson  v.  Elliott,  53  Kan.  650 ;  differed,  was,  we  think,  properly  de- 

36  Pac.  Bep.  980.    And  see  also,  Clay-  cided.    The  proceeding  was  in  equity, 

poole  V.  Houston,  12  Kan.  324.     Of.  and  the  well-recognized  rules  of  evi- 

Holcomb  V.  Thompson,  50  Kan.  598.  dence  in  relation  to  the  reformation 

^Spenceri).  Reese  (1895),  165  Pa.  St.  of  written  instruments    apply.     The 

158;  30  Atl.  Rep.  722,  Fell,  J.:     "The  answer  was    responsive   to  the  bill, 

act  of  1878  does  not  change  the  law,  The  certificate  was  evidence  only  of 

hut  provides  only  for  reforming  the  what  it  contained,  and  no  presump- 

certificate  so  that  it  shall  conform  to  tion  arose  that  anything  took    place 

the  facts.    It     furnishes     a    remedy  before  the  magistrate  except  that  to 

where  the  acknowledgmervt  was  made  which  he  certified.     As  was  said  by 

in  due  form  of  law,  and  the  certificate  McCullom,  J.,  in  Hand  d.  Weidner, 

is  defective  in  not  stating  what  did  151  Pa.  St.  362;  25  Atl.  Eep.38:    'The 

actually  occur.     It  cures  a  defective  certificate  of  acknowledgment  is, in  the 

certificate,  but  can  give  no  life  to  a  absence  of  fraud  or  duress,  conclusive 

defective  acknowledgment.  The  ques-  of  the  facts  therein  stated,  but  it  does 

tion  of  the  sufficiency  of  the  testimony,  not  tend  to  establish  the  existence  of 

as  to  which  the  master  and  the  court  other  facts.'  There  were  no  corrobo- 
69 
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bought  by  him  at  sheriff's  sale,  and  by  inadvertence  the  sher- 
iff's deed  included  lands  previously  purchased  by  plaintiff,  and 
the  error  was  perpetuated  in  the  deed  to  defendant,  and  de- 
fendant entered  under  the  contract  of  sale,  and  never  claimed 
the  additional  land  until  after  execution  of  the  deed  to  him, 
it  was  held  that  the  deed  should  be  reformed  as  the  uncon- 
troverted  facts  showed  not  only  that  there  was  a  mistake  but 
that  it  was  mutual.'  But  an  assignment  of  all  the  patentee's  in- 
terest in  a  patent  will  not  be  reformed,  on  the  ground  of  mis- 
take, so  as  to  assign  merely  his  rights  for  one  county,  where 
the  allegations  of  the  bill  are  denied,  and  the  proofs  to  support 
the  same  are  not  clear  and  satisfactory.'  Where  a  bill  in  equity 


rating  circumstances  which  threw  light 
on  the  material  facts  in  issue.  They 
were  to  be  determined  directly  from 
the  testimony.  Of  the  four  persons 
who  were  present  when  the  acknowl- 
edgment was  taken,  one,  the  plaintiff, 
testified  to  facts  which  would  estab- 
lish its  validity ;  two,  the  defendant 
and  her  husband,  squarely  and  direct- 
ly contradicted  him ;  the  fourth,  the 
magistrate,  was  dead.  The  learned 
judge  of  the  common  pleas  was  clearly 
right  in  holding  that  the  testimony 
was  insufficient." 

'Herring  v.  Peaslee  (Iowa  1895), 
60  N.  W.  Eep,  650.  In  Mitchell  v. 
Capital  City  Ins.  Co.  (Ala.  1895),  17 
So.  Rep.  678,  in  a  suit  to  reform  cer- 
tain policies  of  insurance,  on  the 
ground  that  they  were  in  fact  issued 
eight  days  later  than  appeared  from 
their  date,  which  was  December  20, 
complainant  testified  that  he  applied 
for  insurance  December  20,  but  that 
defendant  refused  to  issue  the  policies 
until  the  former  furnished  a  diagram 
of  the  building  and  an  invoice  of  the 
goods;  that  complainant  forwarded 
these  December  27 ;  and  that  he  in- 
ferred, therefore,  that  the  policies 
were  issued  the  next  day.  It  was  held 
insufficient  to  sustain  the  suit.  Cole- 
man, J.,  said:  "The  burden  was  on 
the  complainant  to  show  by  evidence 


that  was  'clear,  exact,  and  convinc- 
ing'— 'clear  and  satisfactory'  —  that 
the  policies  do  not  truly  state  the  facts. 
Ohlander  v.  Dexter,  97  Ala.  476 ;  13 
So.  Rep.  51;  Guilmartiu  d.  Urquhart, 
82  Ala.  570;  1  So.  Rep.  897;  Trapp  v. 
Moore,  21  Ala.  693 ;  Burnell  v.  Morris 
(present  term),  18  So.  Rep.  82. 

^  Baldwin  v.  National  Hedge  Co. 
(1895),  67  Fed.  Rep.  853,  Dallas,  J. : 
"If  the  question  of  fact  presented 
might  be  dealt  with  as  a  doubtful  one, 
a  discussion  of  the  evidence  would  be 
necessary ;  but  as,  in  suits  of  this  kind, 
equity  will  withhold  relief  if  the  mis- 
take is  not  made  entirely  plain,  it  is 
sufficient  to  say  that  in  the  present 
case  this  certainly  has  not  been  done. 
Upon  attentively  considering  all  the 
proofs,  I  am  constrained  to  hold  that 
they  are,  at  most,  not  clear  and 
satisfactory.  They  are  by  no  means 
'free  from  doubt  and  uncertainty,  and 
such  as  to  entirely  satisfy  the  con- 
science of  the  court.'  Baltzer  v.  Rail- 
road Co.,  115  U.  S.  634;  6  Sup.  Ct. 
Rep.  216;  Van  Vleet  v.  Sledge,  45 
Fed.  Rep.  743.  The  rule  to  which  I 
have  referred  is  thoroughly  well  set- 
tled, both  in  England  and  in  this 
country,  and  in  my  judgment  the 
present  case  is  one  which  peculiarly 
calls  for  its  enforcement." 
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alleges  that  it  was  not  the  intention  of  the  parties  that  certain 
instruments  should  convey  to  defendant  any  interest  in  certain 
water  power  or  in  the  dam  at  the  head  of  such  water  power, 
and  that  if  they  purport  to  convey  such  interests  they  were 
incorrectly  drawn,  and  prays  for  a  reformation  and  a  correc- 
tion of  the  mistake,  a  plea  which  merely  sets  out  the  deeds  in 
plaintiff's  chain  of  title,  and  denies  that  by  such  deeds  plaint- 
iff acquired  title  to  the  interests  in  suit,  fails  to  put  in  issue 
the  allegations  of  the  bill,  and  will  be  overruled.' 

§  863.  Complainant  to  prove  mistake — Corroborating  cir- 
cumstances.— In  a  suit  to  reform  a  deed  for  mistake  the  burden 
is  on  the  complainant  to  show  the  mistake  beyond  a  reasonable 
doubt,  and  to  overcome  the  presumption  of  law  that  the  writ- 
ing truly  expresses  the  agreement  and  intention  of  the  parties.^ 
Accordingly,  a  written  contract  will  not  be  reformed  on  the 
ground  of  fraud  or  mistake,  where  the  evidence  to  establish 


'  Cranston  Print  Works  v.  Dyer,  18 
E.I.  526;  30  Atl.  Rep.  460. 

2  Smith  V.  Allen  (Ala.  1894),  14  So. 
Eep.  760,  per  Coleman,  J.:  "In  all 
cases,  unless  the  mistake  is  admitted, 
it  must  be  proven  by  clear,  exact  and 
satisfactory  evidence.  'Until,  beyond 
reasonable  controversy,  the  mistake 
is  made  to  appear,  the  writing  must 
remain  the  sole  expositor  of  the  intent 
and  agreement  of  the  parties.'  Hin- 
ton  V.  Insurance  Co.,  63  Ala.  488; 
Turner?).Kelly,70  Ala.  85;  Campbells. 
Hatchett,  55  Ala.  648 ;  Tyson  v.  Chest- 
nut, 100  Ala.  571 ;  13  So.  Rep.  768.  The 
testimony  is  in  irreconcilable  conflict. 
The  witnesses  for  complainant,  who 
testify  as  being  present  when  the 
terms  of  the  verbal  contract  were 
agreed  upon,  are  himself  and  the  wit- 
ness Short.  These  witnesses  testify  that 
the  terms  of  the  agreement  were  con- 
cluded upon  the  premises.  The  wit- 
nesses on  this  point  for  the  respond- 
ent are  himself  and  wife,  who  fix  the 
time  and  place  when  the  verbal 
agreement  was  concluded  at  respond- 
ent's house.    The  witness  Allen  Mor- 


ris tends  to  corroborate  the  statement 
of  the  respondent  to  the  effect  that,  on 
the  day  he  examined  the  premises 
with  complainant,  the  witness  for 
complainant.  Short,  was  not  present. 
The  evidence  shows  that  the  deed  was 
prepared  by  a  skillful  attorney  em- 
ployed for  that  purpose,  and  when 
both  parties  were  present.  The  attor- 
ney has  not  been  examined.  The 
deed  remained  in  the  possession  of 
the  grantor  some  days  before  its  ac- 
knowledgment. The  justice  of  the 
peace  who  took  the  acknowledgment, 
and  was  present  when  it  was  deliv- 
ered, was  examined  by  the  respond- 
ent. He  heard  nothing  of  any  incum- 
brance or  exception  to  be  reserved  in 
the  conveyance.  The  declarations  tes- 
tified to  as  having  been  made  some 
years  after  the  execution  of  the  deed, 
can  have  but  little  weight  in  deter- 
mining the  agreement  of  the  parties 
when  the  deed  was  executed.  The 
complainant  has  fallen  very  far  short 
of  the  measure  of  proof  required  to 
entitle  him  to  a  reformation  of  the 
deed,  as  prayed  for  in  his  bill." 
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such  facts  is  conflicting.'  Where  a  grantor  conveys  a  certain 
interest  in  real  estate,  and  then  in  the  same  conveyance  by 
mistake  reserves  to  himself  precisely  the  same  interest  he  first 
conveys,  the  deed  must  be  reformed  according  to  the  original 
design  of  the  parties,  if  the  mistake  which  is  averred  by  the 
complainant  and  denied  by  the  respondent  is  corroborated  by 
the  circumstances  disclosed  in  the  testimony.'' 

§  864.  Reforming  executor's  boud  for  mistake — Voluntary 
deed. — An  executor's  bond  which,  by  mistake,  fails  to  men- 
tion the  name  of  the  estate,  or  the  person  for  the  administra- 
tion of  whose  estate  the  instrument  is  given,  may  be  reformed 
so  as  to  show  the  name  of  such  person.'  And  where  one  who  has 


'  Des  Moines  County  Agricultaral 
Society  v.  Tubbesing,  87  Iowa,  138 ;  54 
N.  W.  Rep.  68. 

2  Perry  v.  Knight  (1892),  85  Maine, 
184 ;  27  Atl.  Rep.  96,  per  Peters,  C.  J. : 
"It  is  argued  on  the  part  of  the  re- 
spondent that  it  is  an  instance  where 
witness  appears  against  witness,  and 
therefore  it  can  not  be  said  that  the 
complainants'  proof  is  clear,  convinc- 
ing and  conclusive,  as  it  should  be  in 
order  to  require  the  reformation  of  a 
deed.  We,  however,  regard  the  tes- 
timony of  the  principal  witness  for  the 
complainants  as  corroborated  by  cir- 
cumstances much  stronger  than  the 
oral  evidence.  The  intention  was  for 
Perry  to  give  one  right  of  way  to 
Knight,  in  consideration  of  which 
Knight  was  to  give  up  to  Perry 
another  right  of  way ;  while,  as  the 
deeds  were  written,  Knight  conveyed 
in  effect  nothing,  but  gets  two  distinct 
rights  of  way  across  his  neighbor's 
premises,  instead  of  one.  The  re- 
spondent does  not  really  pretend  that 
the  deed,  as  it  stands,  executes  the 
intention  of  the  parties,  but  he  op- 
poses such  a  reformation  of  the  deed 
as  the  complainants  ask  for.  His 
contention  is  not  supported  by  the 
facts  or  law  of  the  case." 

'  Foley   V.  Hamilton,  89  Iowa,  680 ; 


57  N.  W.  Rep.  439,  per  Given,  J. :  "It 
is  manifest  that  there  is  a  mistake  in 
the  recitation  of  this  bond.  It  is  le- 
gally impossible  that  Mr.  Hamilton 
should  have  been  appointed  to  exe- 
cute his  own  will.  It  is  equally  man- 
ifest that  his  appointment  was  to  ex- 
ecute the  will  of  gome  other  person, 
and  that  this  bond  was  given  to  secure 
the  performance  of  that  duty.  There 
is  no  mistake  in  the  subject-matter  of 
the  bond,  but  in  the  terms  by  which 
the  parties  undertook  to  express  their 
agreement.  The  rule  as  to  reforma- 
tion of  written  instruments  is  well 
stated  in  20  Am.  and  Eng.  Encyc.  of 
Law,  713,  as  follows:  'When  an 
agreement  is  made,  and  reduced  to 
writing,  but.  through  mistake,  inad- 
vertence, or  fraud  the  writing  fails  to 
express  correctly  the  contract  really 
made,  a  court  of  equity  will  reform 
the  instrument  in  conformity  with  the 
real  intention  of  the  parties.  See  also, 
Carey  v.  Gunnison,  65  Iowa,  702;  22 
N.  W.  Rep.  934.  It  can  not  be  doubted 
but  that  the  real  intention  of  the  par- 
ties to  this  bond  was  to  obligate  them- 
selves to  the  county,  and  to  all  per- 
sons concerned  in  the  will  which  Mr. 
Hamilton  was  in  fact  appointed  to  ex- 
ecute, and  that,  through  ina<ivertence 
and  mistake,  it  was  named  as  his  will. 
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agreed  to  execute  a  voluntary  deed  conveying  a  life-estate  signs 
a  deed,  prepared  by  a  third  party,  conveying  the  fee,  he  sup- 
posing that  the  deed  conveyed  merely  a  life-estate,  the  deed 
will  be  reformed  to  accord  with  the  intention.' 

§  865.  Scrivener's  mistake. — Where  the  parties  to  a  deed 
intended  that  a  fee-simple  should  be  conveyed,  but  the  word 
"heirs"  was  omitted,  so  that  only  a  life-estate  was  conveyed, 
a  reformation  of  the  deed  will  be  decreed,  although  the  omission 
arose  from  a  mistake  of   law  made   by  the   scrivener.''     The 


In  correcting  this  mistake  in  the 
bond,  and  making  it  express  correctly 
the  real  intention  of  the  parties,  we 
do  not  make  a  contract  for  them,  but 
simply  ascertain  that  which  they 
made.  Sureties  are  as  much  bound 
by  their  contracts  as  are  their  princi- 
pals, and  we  know  of  no  reason  why 
the  same  rules  may  not  be  observed 
in  ascertaining  what  their  contracts 
are,  as  are  applied  to  other  persons. 
Our  conclusion  is  that  at  the  suit  of 
the  proper  party  a  court  of  equity  may 
reform  this  bond  so  as  to  make  it 
show  the  correct  name  of  the  person 
whose  will  Mr.  Hamilton  was  ap- 
pointed to  execute.  With  this  cor- 
rection, the  bond  stands  conditioned 
for  the  security  of  that  estate.  The 
recent  case  of  Neininger  v.  State 
(Ohio),  34  N.  E.  Rep.  633,  is,  in  prin- 
ciple, identical  with  this  case  and 
fully  supports  the  conclusions  we  have 
announced." 

»  Deischer  v.  Price,  148  111.  385 ;  36 
N.  E.  Eep.  105. 

2  Brock  V.  O'Dell  (S.  C.  1895),  21 
S.  E.  Rep.  976,  per  curiam:  "The 
two  cases  from  our  own  reports, 
Lowndes  v.  Chisholm,  2  McCord  Eq. 
455,  and  Lawrence  v.  Beaubren,  2 
Bailey,  623,  are  authorities  of  no  un- 
certain character  on  this  question, 
especially  after  a  most  learned  review 
of  the  authorities  bearing  upon  this 
subject,  and  also  because  afterwards, 
in  Hopkins'  Ex'rs  v.  Mazyck,  1  Hill 


(S.  C),  250,  the  court  affirmed  these 
cases."  Mclver,  0.  J., dissenting,  said: 
'"If  relief  be  afforded  in  this  case,  the 
court  must  undertake  to  correct  all 
the  miscarriages  of  audacious  igno- 
rance in  conveyancing.'  To  the  same 
effect,  see  Ryan  v.  Goodwyn,  McMul. 
Eq.  (S.  C.)  451,  where  the  court  de- 
clined to  afford  relief  in  a  case  where, 
although  the  manifest  intention  was  to 
convey  property  to  a  married  woman's 
sole  and  separate  use,so  as  to  protect  it 
from  the  creditors  of  her  improvident 
husband,  yet,  under  the  terms  used  in 
the  deeds,  she  was  invested  with  such 
an  estate  as  that  her  husband's  mari- 
tal rights  attached,  and  the  property 
was  held  liable  for  the  claims  of  his 
creditors.  So  in  case  of  Westbrooki;. 
Harbeson,  2  McCord  Eq.  112,  where 
a  married  woman  joined  with  her  hus- 
band in  the  conveyance  of  her  estate 
of  inheritance,  and  undoubtedly  in- 
tended to  release  her  inheritance, 
but,  through  the  ignorance  of  the 
magistrate,  she  only  released  her 
right  of  dower,  the  court  declined  to 
give  relief.  See  also,  the  case  of  Keitt 
V.  Andrews,  4  Rich.  Eq.  349,  recog- 
nized and  followed  in  Munro  v.  Long, 
35  S.  0.  354;  14  S.  E.  Rep.  824,  where 
the  court  declined  to  give  relief  from 
an  alleged  mistake  in  the  construction 
of  a  will.  See  also,  the  famous  case  of 
Hunts.  Rousmainere's  Adm'rs,  1  Pet. 
1.  In  that  case  a  borrower  of  money 
proposed    to    secure    the    lender  by 
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omission  by  the  scrivener  from  a  lease  executed  by  an  illiterate 
man,  who  could  not  speak  English,  of  a  material  portion  of 
the  consideration,  which  the  lessor  believed  to  be  inserted 
therein,  is  ground  for  reforming  the  lease.'  So  also,  it  has  been 
recently  decided  in  Kentucky  that  where  several  successive 
renewal  notes  stated  that  the  place  of  payment  was  the  "Ger- 
man National  Bank,"  and  it  was  shown  that  the  parties 
intended  to  make  all  renewal  notes  payable  at  that  place,  a 
mistake  in  drafting  a  subsequent  renewal  note,  making  it  pay- 


either  of  three  modes — a  mortgage  on 
his  vessel,  a  bill  of  sale  of  the  vessel, 
or  an  irrevocable  power  to  sell.  The 
lender  selected  the  latter,  and,  al- 
though there  was  no  doubt  of  the  in- 
tention of  both  parties  to  have  the 
loan  adequately  secured,  yet  the  court 
declined  to  give  relief  when  the  se- 
curity proved  unavailing  by  reason  of 
the  death  of  the  borrower  before  the 
maturity  of  the  debt,  which,  as  mat- 
ter of  law,  operated  as  a  revocation  of 
the  power  of  sale,  although  it  was 
contended  that  the  lender  acted  un- 
der a  mistaken  belief  that  the  power 
of  sale  was  irrevocable,  and  that  he 
should  be  relieved  from  the  conse- 
quences of  such  mistake.  In  that 
case  it  was  undoubtedly  the  inten- 
tion of  the  parties,  the  one  to  give, 
and  the  other  to  obtain,  adequate  se- 
curity for  the  repayment  of  the  money 
loaned;  yet,  as  the  mistake  was  due 
to  an  erroneous  construction  of  the 
legal  effect  of  the  instrument,  which 
was  adopted  to  carry  out  the  inten- 
tion, relief  was  denied,  although  the 
lender  acted  under  the  advice  of  coun- 
sel, which  proved  to  be  erroneous, 
that  the  power  to  sell  was  irrevoca- 
ble." 

'  Neurenbergeri'.  Neurenberger'Ky. 
1895),  29  S.  W.  Rep.  617,  Pryor,  C.  J.: 
"It  is  claimed  in  this  answer  that 
furnishing  the  vegetables  was  only  a 
part  consideration  for  the  lease,  and 
the   proof,  as  already  stated,   shows 


such  to  have  been  the  case.  The 
father  was  advanced  in  years;  is 
an  ignorant  and  illiterate  German; 
can  not  speak  the  English  language 
so  as  to  be  understood ;  and  when 
signing  the  lease  believed  that  all  the 
stipulations  of  the  agreement  had 
been  inserted  by  the  draftsman,  who 
seems  to  have  concluded  that  the  es- 
sential part  of  the  lease  was  a  mere 
private  agreement  between  the  par- 
ties, and  therefore  not  necessary  to 
be  reduced  to  writing.  We  are  of  the 
opinion,  however,  that  the  lease 
ought  not  to  be  canceled,  but  the 
stipulations  should  be  inserted  as 
herein  indicated,  reforming  its  terms 
so  as  to  express  the  true  intent  and 
meaning  of  the  parties, — that,  in  con- 
sideration of  the  lease,  the  lessee 
binds  himself  to  furnish  the  table  of 
his  father  and  mother  with  food,  such 
as  is  suited  to  their  conditions,  dur- 
ing their  lives,  including  not  only 
vegetables,  but  their  meat,  bread, 
and  groceries;  also  fuel  for  their 
room.  If  the  appellee  is  not  willing 
to  accept  the  terms  indicated,  the 
chancellor  will  cancel  the  lease,  and 
in  doing  so  will  charge  the  appellee 
with  no  rent,  nor  the  appellant  with 
any  improvements.  An  amended 
petition  should  be  filed  by  the  appel- 
lant to  meet  the  proof  offered.  Judg- 
ment reversed  and  remanded  for  pro- 
ceedings consistent  with  this  opin- 
ion." 
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able  at  "said  bank,"  the  note  containing  no  more  definite 
designation  of  the  place  of  payment  may,  in  a  suit  between  the 
original  parties,  be  corrected  by  inserting  the  omitted  words 
"German  National.'"  This  decision  is  in  accordance  with  the 
general  rule  in  that  state  that  wherever  an  instrument  which 
is  intended  to  carry  into  execution  an  agreement  previously 
made,  but  which,  by  mistake  of  the  draftsman  either  as  to 
law  or  fact,  does  not  fulfill  that  intention,  or  violates  it,  equity 


'  German  National  Bank  v.  Louis- 
ville Tallow  Co.  (1895),  29  S.  W.  Eep. 
S82,  Hazelrigg,  J.:  "  The  officers  of 
the  bank  and  those  of  the  tanning 
company,  as  well  as  those  of  the  ap- 
pellee, unite  in  saying  that  in  signing 
the  notes  sued  on,  in  renewal  of 
iormer  ones,  the  intention  was  to  sign 
duplicates  of  the  old  notes,  which 
"were  all  payable  at  the  German  Na- 
tional Bank.  The  president  of  the 
appellee  says  that  when  he  signed  the 
notes  sued  on  he  intended  signing 
such  duplicates,  and  that  what  he  did 
in  fact  sign  meant  the  German  Na- 
tional Bank ;  that  there  was  no  other 
meant.  The  learned  chancellor  was 
of  opinion  that  there  was  no  direct 
proof  of  an  antecedent  contract  be- 
tween the  parties  that  the  particular 
notes  sued  on  were  to  be  made  paya- 
ble at  this  bank,  and  it  may  be  ad- 
mitted that  none  of  the  witnesses 
say  in  express  terms  that  there  was 
such  an  antecedent  agreement  or  con- 
tract to  that  effect.  What  is  abso- 
lutely clear,  however,  is  that  the  evi- 
dent understanding  of  each  party  to 
the  transaction  was  that  the  renewals 
were  to  be  made  payable  as  the  old 
notes  had  been  for  years.  The  com- 
mon intention  of  the  parties,  as  shown 
by  the  entire  absence  of  any  con- 
trariety in  their  testimony  on  this 
point,  is  evidence  of  their  mutual  un- 
derstanding and  agreement.  It  was 
because  of  this  arrangement  and 
agreement,   so  well  understood,  that 


the  intent  was  common  and  mutual  to 
all  to  sign  notes  payable  at  the  bank 
where  they  were  doing  this  particular 
business.  If  such  was  the  purpose  of 
the  parties  to  the  bills,  why  may  not 
the  agreement  be  carried  out  by  the 
insertion  of  the  omitted  words  ?  In 
Cothran  v.  Cunningham,  28  Ga.  178, 
it  was  held  that  parol  evidence  was 
admissible  to  show  that  it  was  agreed 
to  make  a  note  payable  in  bank,  and 
the  fact  that  a  former  note,  of  which 
the  note  sued  on  was  a  renewal,  was 
so  payable,  was  a  cogent  circumstance 
going  to  show  such  an  agreement.  See 
also,  Farr  v.  Ricker,  46  Ohio  St.  265 ; 
21  N.  E.  Rep.  354;  WatkinsB.  Maule, 
2  Jac.  &  W.  237.  Mr.  Daniel,  in  his 
work  on  Negotiable  Instruments,  lays 
down  the  rule  that  mistakes  in  the 
execution  of  such  paper  may  always 
be  corrected,  unless  the  rights  of  third 
persons  have  intervened.  Sections 
850-853.  The  learned  chancellor  very 
aptly  said  that  courts  of  equity  never 
rectify  contracts,  but  that  they  did 
rectify  the  instruments  evidencing  the 
contracts.  We  can  not  agree  with 
him,  however,  in  holding  that  the 
agreement  in  this  case  was  not  shown 
by  sufficient  proof,  or  that  no  mistake 
was  shown  in  the  execution  of  the 
notes.  If  the  manifest  intention  or 
agreement  of  all  the  parties  to  the 
bills  is  to  be  effectuated,  the  instru- 
ments must  be  read  as  if  they  con- 
tained the  words  "German  National" 
between  the  words  "said  bank." 
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will  correct  the  mistake,  and  compel  the  parties  to.  comply 
with  the  agreement  according  to  its  terms.' 

§  866.  Mistakes  in  reducing  to  writing. — When  an  agree- 
ment is  made  and  reduced  to  writing,  but,  through  mistake, 
inadvertence,  or  fraud,  the  writing  fails  to  express  correctly 
the  contract  really  made,  a  court  of  equity  will  reform  the 
instrument  in  conformity  with  the  real  intention  of  the  parties.^ 
Accordingly  where  an  instrument  is  drawn  and  executed  which 
professes  or  is  intended  to  carry  into  execution  an  agreement 
previously  entered  into,  but  which  by  mistake  of  .the  draughts- 
man, either  as  to  fact  or  law,  does  not  fulfill,  or  which  violates 
the  manifest  intention  of  the  parties  to  the  agreement,  equity 
will  correct  the  mistake  so  as  to  produce  a  conformity  ot  the 
instrument  to  the  agreement.' 


'Scales  V.  Ashbrook,  1  Mete.  (Ky.) 
358,  citing  Inskoe  v.  Proctor,  6  T.  B. 
Mon.  (Ky.)  311;  Hunt  t).  Eousmain- 
ere's  Admrs.,  1  Pet.  18;  Story  on 
Equity  Jurisprudence,  §  115.  To  the 
same  effect  see  Parcels  v.  Gohegan,  2 
J.J.  Marsh.  (Ky.)  133;  McCurdy  v. 
Breathitt,  5  B.  Mon.  (Ky.)  234. 

*  20  Am.  and  Eng.  Encyc.  of  Law,  p. 
713.  In  Burns  v.  Caskey,  100  Mich.  94 ; 
58  N.  W.  Rep.  642,  Long,  J.,  said: 
''The  mistake  in  drafting  the  contract 
is  so  palpable  that  it  is  impossible  to 
escape  the  conviction  that  Caskey  un- 
derstood it  to  be  as  the  complainants 
now  assert  it.  It  is  needless  to  cite 
authorities  to  support  the  proposition 
that  a  court  of  equity  will  correct  such 
a  mistake  and  reform  the  instrument 
when  the  evidence  clearly  shows 
what  the  real  instrument  was,  but  it 
may  be  said  that  to  warrant  such  cor- 
rection the  evidence  of  mistake  on 
which  the  court  should  act  in  giving 
relief  ought  to  be  so  clear  as  to  estab- 
lish the  fact  beyond  cavil.  Vary  v. 
Shea,  36  Mich.  888." 

3  Waldo's  Pollock  on  Contracts  (Ed. 
1885,  side  page  470,   note  S).    In  2 


Pomeroy  on  Equity  Jurisprudence, 
§845,  p.  808,  is  this  language:  "If, 
on  the  other  hand,  after  making  an 
agreement,  in  the  process  of  reducing 
it  to  a  written  form,  the  instrument, 
by  means  of  a  mistake  of  law,  fails  to 
express  the  contract  which  the  par- 
ties actually  entered  into,  equity  will 
interfere  with  the  appropriate  relief, 
either  by  way  of  defense  to  its  en- 
forcement, or  by  cancellation,  or  by 
reformation,  to  the  same  extent  as  if 
the  ^failure  of  the  writing  to  express 
the  real  contract  was  caused  by  a  mu- 
tual mistake  of  fact.  In  this  instance 
there  is  no  mistake  as  to  the  legal  im- 
port of  the  contract  actually  made, 
but  the  mistake  of  law  prevents  the 
real  contract  from  being  embodied  in 
the  written  instrument.  In  short,  if 
a  written  instrument  fails  to  express 
the  intention  which  the  parties  had 
in  making  the  contract  which  it  pur- 
ports to  contain,  equity  will  grant  its 
relief,  aflarmative  or  defensive,  al- 
though the  failure  may  have  resulted 
from  a  mistake  as  to  the  legal  mean- 
ing and  operation  of  the  terms  or  lan- 
guage employed  in  the  writing." 
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§  867.  The  same  subject  continued — Contracts  with  corpora- 
tions.— The  rules  with  reference  to  mutual  mistakes,  reforma- 
tion of  contracts,  and  showing  by  parol  the  capacity  in  which 
the  parties  contractad,  apply  between  corporations  and  individ- 
uals as  well  as  between  natural  persons.  Thus  the  trustee  of 
a  civil  township,  being  ex  officio  trustee  of  the  school  township 
but  having  no  power  to  hire  a  teacher  except  in  the  latter  ca- 
pacity, his  written  contract,  signed  as  "township  trustee,"  is 
not  enforcible  by  the  teacher  as  it  stands,  but  may  be  reformed 
as  for  mutual  mistake,  on  proof  that  he  contracted  as  school 
trustee.'     Reformation  will  be  granted  where,  by  mistake,  the 


'  Sparta  School  Tp.  v.  Mendell,  138 
Ind.  188 ;  37  N.  E.  Eep.  604,perDailey, 
J. :  "From  the  averments  in  the 
amended  complaint,  the  mistake 
claimed  is  that  the  common  agent  of 
the  two  corporation  principals,  by 
mistake  of  both  parties,  substituted 
in  the  body  of  the  writing  the  wrong 
principal — that  is,  the  one  which  had 
made  no  contract  whatever— and  in 
like  manner,  by  such  mistake  in  the 
execution  of  the  contract,  signed  him- 
self as  the  agent  of  the  wrong  princi- 
pal, instead  of  the  principal  which 
had  made  the  contract.  Courts  can 
not  ignore  the  distinction  between  the 
actual  contract  and  a  defective  and 
insufficient  writing,  which,  without 
reformation,  is  no  evidence  of  any- 
thing that  was  actually  made  or  could 
have  been  made.  In  this  case  there 
is  no  effort  to  substitute  one  contract- 
ing party  for  another.  It  proceeds 
upon  the  theory  that  the  school  town- 
ship was  the  real  contracting  party 
with  the  appellee,  but,  by  mutual 
mistake,  the  trustee  inserted  the 
wrong  description  of  his  principal  in 
the  body  of  the  instrument,  and  ap- 
pended the  wrong  designation  of  his 
office  to  his  signature.  This  should 
be  open  to  the  same  correction  as  any 
other  part  of  the  writing.  It  is  not  a 
case  where  the  wrong  man  has  affixed 
a  signature  to  the  contract,  but  how 


he  designates  in  the  writing  and  in 
connection  with  his  signature  his  of- 
ficial capacity.  The  appellant's  coun- 
sel say :  'The  execution  of  the  instru- 
ment by  the  trustee  was  the  act  of  a 
public  officer,  and  was  therefore  a 
mistake  of  law,  *  *  *  and  such 
mistakes  can  not  be  corrected  by  the 
courts.'  We  think  the  learned  coun- 
sel fail  to  recognize  the  distinction 
between  a  mistake  of  law  as  to  the 
legal  effect  of  a  contract  correctly  un- 
derstood by  the  parties  so  far  as  its 
terms  and  stipulations  are  concerned, 
and  a  legal  mistake  made  in  reducing 
a  plain  and  well  understood  stipula- 
tion to  proper  form.  One  is  a  mistake 
as  to  the  effect  of,  and  the  other  is  a 
mistake  in  carrying  into  execution 
that  which  in  its  oral  form  was  well 
understood.  The  paper  itself  furnishes 
abundant  evidence  of  the  mistake  of 
the  parties,  as  the  subject-matter  in 
mind  was  the  teaching  of  a  school, 
and  the  intent  was  to  bind  the  school 
township,  which  such  trustee  alone 
could  do.  In  Eastman  v.  Provident  Be- 
lief Assn.,  65  N.  H.  176;  18  Atl.  Rep. 
745,  it  is  said:  'Equity  requires  an 
amendment  of  a  writing  that  will 
make  the  contract  what  the  parties 
supposed  it  was  and  intended  it  should 
be,  although  their  mistake  is  one  of 
law,  and  not  of  fact.'  We  think  the 
allegations  of  the  complaint  are  suffi- 


1076 


REFORM  ATION. 


§  868 


deed  to  complainant  described  land  not  owned  by  the  grantor, 
and  defendant,  knowing  what  land  the  grantor  had  intended 
to  convey  to  plaintiff,  took  a  deed  from  the  grantor  of  several 
parcels  which,  by  mistake,  included  such  jand.' 

§  868.  Reformation  of  deed  for  misdescription. — Where  a 
husband  and  wife  conveyed  their  homestead  by  a  deed  which 
misdescribed  the  land  by  giving  it  a  wrong  section  number, 
and  the  vendee  conveyed  it  to  a  second  vendee  with  the  same 
description,  but  no  mistake  was  shown  to  exist,  as  between  the 
first  and  second  vendees  it  was  held  that  the  first  vendee  was 
the  proper  party  to  sue  for  the  reformation  of  the  deed  to  him, 
and  that  the  second  vendee  could  not  bring  such  a  suit  where 
no  privity  was  shown  to  exist  between  him  and  the  first  ven- 
dors.^ 


cientto  authorize  the  relief  prayed  for. 
Leedy  v.  Nash,  67  Ind.  311 ;  Monroe 
V.  Skelton,  36  Ind.  302." 

1  Hoyt  V.  Gooding,  99  Mich.  71 ;  58 
N.  W.  Rep.  41. 

^Tillis  V.  Smith  (Ala.  1896),  19  So. 
Rep.  374,  per  Head,  J.:  "The  juris- 
diction of  a  court  of  equity  to  correct 
such  mistakes,  when  admitted  or  es- 
tablished by  the  necessary  measure  of 
proof,  is  too  well  settled  and  has  been 
too  often  successfully  invoked  in  this 
state,  to  require  a  citation  of  the  cases 
to  be  found  in  our  reports  upon  this 
subject ;  and  at  this  time  it  is  no  long- 
er open  to  debate  that  reformation 
may  be  had  of  a  conveyance  designed 
to  pass  the  husband's  exempt  home- 
stead, but  which,  by  mistake,  fails  to 
correctly  describe  it,  provided  the 
deed  or  mortgage  is  executed  and  ac- 
knowledged by  him  and  wife,  in  con- 
formity with  the  statute  governing 
such  cases.  Gardner  o.  Moore,  75  Ala. 
394;  Parker  v.  Parker,  88  Ala.  362;  6 
So.  Rep.  740.  The  opinion  in  the  case 
first  cited  states,  arguendo,  that  the 
reformation  .in  description  which  was 
there  prayed  for  in  the  bill  did  not 
seek  to  locate  the  land  in  a  different 


section,  but  to  correct  an  admitted 
imperfection  in  the  designation  of  it, 
by  erroneous  land  numbers,  belong- 
ing to  the  same  section.  The  fact  thus 
noted  was  not  made  the  basis  of  the 
decision,  which  lacks  much  of  being 
an  adjudication  that  reformation  will 
be  denied  if  the  mistake  is  made  in 
respect  of  the  section  number.  On 
principle,  there  is  no  logical  founda- 
tion for  such  a  distinction.  The  same 
results  follow  a  mistake  as  to  the  sec- 
tion which  accompany  a  mistake  as  to 
subdivisions  of  the  same  section.  In 
either  case  the  mistake  is  equally 
harmful,  and  every  reason  which  ex- 
ists for  correcting  the  misdescription 
in  the  one  instance  applies  with  equal 
force  to  the  other.  It  has  been  ruled, 
and  we  think  correctly,  that,  when  a 
mistake  occurs  in  a  series  of  convey- 
ances, the  last  vendee  may  have  the 
deeds  corrected.  Blackburn  v.  Ran- 
dolph, 33  Ark.  119;  May  v.  Adams, 
58  Vt.  74;  3  Atl.  Rep.  187;  Greeley  v. 
De  Cottes,  24  Fla.  475;  5  So.  Rep. 
239;  Parker  D.  Starr,  21  Neb.  680;  33 
N.  "W.  Rep.  424.  From  this  principle 
it  is  argued  that  the  right  of  the 
grantee  in  the   conveyance  wherein  a 
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§  869.   Misdescription  of  land — Rule  as  to  consideration. — 

An  existing  debt  of  a  husband  to  his  wife  is  such  a  good  con- 
sideration for  his  conveyance  of  land  to  her  as  to  warrant  ref- 


mistake  occurs,  to  have  it  reformed, 
is  destroyed  by  his  deed  to  another, 
containing  the  same  mistake.  Al- 
though the  second  conveyance  would 
establish  a  privity  between  the  grantee 
therein  and  the  grantor  in  the  first 
conveyance,  entitling  the  former  to 
seek  a  correction  of  the  first  convey- 
ance, we  are  by  no  means  prepared  to 
admit  that  this  would,  of  necessity, 
disable  the  first  grantee  from  procur- 
ing the  correction  to  be  made,  upon  a 
bill  filed  by  him.  The  second  grantee 
naight  not  desire  to  do  more  than  have 
a  correction  of  the  immediate  convey- 
ance to  himself,  leaving  to  the  first 
vendee  the  task  of  protecting  himself 
by  procuring  a  correction  of  the  first 
conveyance.  We  have  found  no  case 
holding  the  proposition  asserted  by 
counsel.  The  opinion  in  Ballentine 
V.  Clark,  38  Mich.  395,  which  has  been 
cited  as  an  authority  in  point,  does 
not  support  the  general  proposition 
contained  in  its  headnote,  which  as- 
serts that,  before  a  deed  may  be  re- 
formed for  a  mistake,  it  must  be 
shown  that  the  complainant  holds  un- 
der it.  In  that  case  the  complainant 
was  not  a  party  to  the  deed  sought  to 
be  corrected,  but  the  instrument  had 
been  made  to  a  person  claimed  to  be 
a  remote  grantor  of  the  complainant, 
into  whom  the  testimony  failed  to 
trace  title.  It  was  held  that  he  had 
failed  to  show  a  right  to  relief,  it  not 
appearing  he  had  any  interest  to  be 
subserved  by  the  desired  correction. 
If  the  headnote  had  said  that,  before 
a  deed  may  be  reformed  for  a  mis- 
take, at  the  suit  of  a  person  not  a  par- 
ty thereto,  it  must  be  shown  the  com- 
plainant holds  under  it,  it  would  have 
stated  the  full  extent  of  the  decision, 
whose  correctness  none  will  contro- 


vert. We  can  easily  imagine  cases  in 
which  it  would  be  necessary  for  a 
grantee  to  have  a  deed  corrected,  in 
order  to  protect  his  rights,  although 
he  had  theretofore  made  a  conveyance 
to  another  in  which  the  error  was 
continued,  or  which  contained  an  ac- 
curate description  of  the  property. 
We  need  not,  however,  decide  the  ab- 
stract question  of  law  which  counsel 
for  appellees  have  maintained  in  ar- 
gument. The  plea  does  not  aver  that 
any  mistake  was  made  in  appellant's 
conveyance  to  the  third  party,  and 
hence  it  utterly  fails  to  show  any 
privity  between  that  person  and  Smith 
which  would  authorize  him  to  file  a 
bill  to  reform  the  conveyance  executed 
by  Smith  to  the  appellant.  For  aught 
that  appears  therein,  it  was  well  un- 
derstood between  appellant  and  his 
grantee  that  the  former  was  to  convey 
to  the  latter  the  very  lands,  lying  in 
section  25,  which  were  conveyed,  and, 
for  anything  to  the  contrary  which 
the  plea  shows,  appellant's  grantee 
neither  has  nor  claims  any  right  or 
interest  whatever  in  the  lands  ly- 
ing in  section  28.  Prima  facie,  at 
least,  the  appellant,  as  a  party  to  the 
conveyance  made  by  Smith,  is  the 
proper  person  to  seek  its  reformation ; 
and,  if  anything  has  occurred  where- 
by his  right  has  been  lost,  it  must  be 
shown  by  appropriate  pleading  and 
proof.  It  is  perfectly  plain  to  us  that 
the  fact  averred  in  the  third  plea  fur- 
nishes no  valid  objection  to  the  main- 
taining of  this  bill  by  appellant.  The 
fourth  plea  alleges,  in  substance,  that 
the  deed  was  executed  in  reliance 
upon  an  agreement  with  the  appel- 
lant that  it  should  operate  as  a  mort- 
gage, and  that  he  would  allow  them 
five  years  within  which  to  redeem 
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ormation  in  her  favor  of  a  mistake  in  the  deed,  as  against  a 
subsequent  levy  of  execution  for  a  debt  of  the  husband.  And 
where  the  deed  purports  to  convey  a  tract  entirely  different 
from  that  intended  by  the  parties,  the  mistake  is  one  of  fact, 
which  equity  will  reform,  unless  it  were  caused  by  uncon- 
scionable negligence.' 

and  defended.    The  real  question  is, 
not  what  the  instrument  was  intended 
to  mean,  or  how  it  was  intended  to  op- 
erate, but  what  it  was  intended  to  be.' 
Parker  ti.Parker,  88  Ala.362 ;  6  So.Rep. 
740;  Alabama,  etc.,  Ey.  Co.  v.  Brown, 
98  Ala.  647;  13  So.  Rep.  70.    Nor  was 
the  expression  of  the  opinion  by  ap- 
pellant  that  the  deed  would  defeat 
the  second  mortgagee   the  doing  of 
such  inequity  as  will  prevent  his  hav- 
ing equity.    The  fact  is  that  the  sec- 
ond mortgage  can  not  be  impaired  by 
any   agreement    between    the    mort- 
gagor and  first  mortgagee.     The  mak- 
ing of  the  deed  in  question  was  the 
doing  of  a  legal   act,   entirely  valid 
between  the  parties,  and  having  no 
capacity  to  work  wrong  or  injury  to 
the  second  mortgagee,  whose  rights 
were  fixed  and  defined  by  law.  Those 
rights   remained  in   all   respects  the 
same  after  as  before  the  execution  of 
the  deed.     If  the  parties  to  this  suit 
acted  under  the  belief  that  the  deed 
would  defeat   or  defraud  the  second 
mortgagee,  they  were  mistaken  in  the 
assumption.     If  their  specific  purpose 
was  to   accomplish  that,  and  the  act 
performed  was  impotent  to  effectuate 
it,  the  law  looks  rather  to  their  act 
than  their  mere  intent,  and  does  not 
place  beyond  the  pale  of  its  protec- 
tion a  valid  agreement,   merely  be- 
cause it  was  inspired  by  a  bad  motive, 
or  was  dictated  by  the  mistaken  opin- 
ion that  it  would  work  injury  to  an- 
other.   The  fourth  plea  showed  no 
sufficient  reason  why  the  mistake  in 
the  description  of  the  lands  should 
not  be  corrected." 
'  Comstock  V.  Coon,  135  Ind.640;  35 


the  property,  without  disturbing  their 
enjoyment  of  the  lands.     It  is  further 
alleged  that  the  appellant  told  them 
at  the  same  time  that  the  deed  would 
defeat  a  second  mortgage,  held  by  a 
third  party,  and  executed  subsequent- 
ly to  the  giving  of  the  first  mortgage 
to  the   appellant.     From  these  facts 
the  plea  seeks  to  draw  the  legal  con- 
clusion that  the  appellant  does  not 
come  into  court  with  clean  hands.    It 
is  not  claimed  that  the  agreement  by 
which  the  conveyance  was  to  operate 
as  a  mortgage  was  intended  to  be  in- 
serted  in   the   instrument.      On   the 
contrary,  it  is  evident  the  parties  in- 
tended to  execute  a  conveyance  abso- 
lute  in  terms,   no    matter  what    its 
operation  was    expected    to  be.      If 
the   alleged   agreement  was,  in  fact, 
made,  remedies  exist  which  are  ade- 
quate to  effectuate  the  rights  of  the 
defendants,  growing  out  of  the  same. 
The    existence    of    that    agreement 
should  not  defeat  a  reformation  of 
the  deed,  since  a  decree  of  reforma- 
tion would  not  prevent  the  defendants 
from  availing  themselves  of  all  proper 
remedies    to   secure   whatever  rights 
they  have  by  virtue  of  the  oral  agree- 
ment.    In  this   proceeding,  no  ques- 
tion upon  the  operation  and  effect  of 
the  conveyance  arises.      As  we  said 
in  a  similar  case :     'The  office  of  the 
remedy  invoked  in  this  case  is  not  to 
establish  and   effectuate   rights, — not 
to  have  the  effect  of    the  deed  ad- 
judged,— but    rather  to    declare    the 
status  which  the  parties  intended  to 
create,  and  upon  which  such  rights  as 
they   would  have   acquired  under  a 
correct  instrument  may  be   asserted 


§870 


REFORMATION. 


1079 


§  870.  The  same  subject  continued. — An  instrument  appar- 
ently full  and  carefully  drawn  and  formally  executed  will  not 
be  reformed  so  as  to  cover  property  not  described  therein  on 


N.  E.  Eep.  909,  per  McCabe,  J.: 
"The  first  objection  urged  to  this 
complaint  is  that  it  fails  to  show  a 
consideration  for  the  agreement  of 
Michael  Coon  to  convey  the  land  de- 
scribed to  the  appellee,  Margaret 
Coon,  his  wife.  It  is  settled  law  that 
a  reformation  of  a  deed  can  not  be 
enforced  where  there  is  no  considera- 
tion therefor,  and  where  it  is  merely 
voluntary.  German, etc. ,InsuranceCo. 
'y.Grim,32Ind.249;  Fromanu.Froman, 
13  Ind.  317 ;  Randall  v.  Ghent,  19  Ind. 
271;  Andrews  v.  Andrews,  12  Ind. 
348.  But,  if  there  is  any  considera- 
tion at  all  for  the  conveyance,  a  mis- 
take therein  may  be  corrected.  In 
Mason  v.  Moulden,  58  Ind.  1,  at  page  3, 
this  court  said :  'The  case  is  not  en- 
tirely like  one  where  specific  per- 
formance of  a  contract  is  sought. 
Here  the  vendor  attempted  to  perform 
her  contract,  and  executed  a  deed  for 
that  purpose.  The  aid  of  the  court  is 
required  only  to  correct  a  mistake 
into  which  the  parties  mutually  fell 
in  the  execution  of  their  purpose,  the 
one  to  convey  and  the  other  to  re- 
ceive, the  title  to  the  land.  *  *  * 
We  may  observe  that  it  is  not  essen- 
tial that  the  consideration  should  be 
adequate.  *  *  *  jj  jg^  indeed, 
necessary  that  the  consideration 
should  be  of  some  value;  but  it  is 
sufficient,  as  we  have  said,  if  it  be  of 
slight  value  only.'  The  complaint 
showed  that  an  indebtedness  of  said 
Michael  Coon  to  appellee  Margaret 
Coon,  his  wife,  for  one  thousand  dol- 
lars, was  the  consideration  for  the 
conveyance ;  that  the  agreement  was 
between  the  husband,  Michael,  and 
the  wife,  Margaret  Coon;  that  the 
conveyance  was  to  be  made  to  her  in 
payment  and  satisfaction  of  said  debt. 


That  was  ample  consideration.  But 
it  is  contended  that  this  indebtedness 
was  not  a  valid  consideration,  because 
it  was  a  past  consideration.  True, 
it  was  a  past  consideration ;  that  is,  it 
passed  from  the  appellee  Margaret 
Coon  before  the  contract  was  entered 
into  between  her  and  her  husband, 
Michael  Coon,  by  which  he  was  to 
convey  the  land  to  her.  Appellant's 
counsel  seem  to  suppose  that  a  past 
consideration  is  not  sufficient  to  sup- 
port a  promise  or  contract  in  any  case. 
In  this  they  are  in  error.  A  past  con- 
sideration is  insufficient  only  in  cases 
where  the  promisor  is  under  no  pre- 
vious legal  or  moral  obligation  to  pay 
or  perform.  In  a  case  like  the  pres- 
ent, where  the  promisor  was  under  a 
previous  obligation  to  pay  the  debt, 
both  legal  and  moral,  his  promise  to 
do  so  by  causing  the  land  to  be  con- 
veyed from  himself  to  his  wife, 
through  the  intervention  of  a  third 
person,  in  payment  of  such  debt,  had 
for  its  support  a  good  and  sufficient 
consideration.  Goldsby  i;.  Robertson, 
1  Blackf.  247;  Clodfelter  v.  Hulett, 
72  Ind.  137;  Wills  v.  Ross,  77  Ind  1. 
The  proceeding  was  not  one,  as  coun- 
sel seem  to  suppose,  to  enforce  spe- 
cific performance  of  a  contract,  nor  to 
enforce  rights  founded  on  an  equita- 
ble title,  but  it  is  an  appeal  to  the 
equity  powers  of  the  court  to  correct 
an  alleged  mistake  in  her  deed,  the 
evidence  of  her  legal  title.  Hence 
the  principles  discussed  and  authori- 
ties cited  by  them  on  this  point  have 
no  application  to  the  case.  Counsel 
assert  as  a  reason  why  there  can  be 
no  recovery,  or  ought  not  to  have 
been  any  recovery,  under  the  evi- 
dence, that  the  land  described  in  the 
appellee  Margaret  Coon's  complaint 
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the  uncorroborated  evidence  of  two  of  the  parties  thereto  as 
to  statements  by  the  other  party,  where  the  latter  explicitly 
denies  having  made  the   statements.^     Where  the  defendant 


is  altogether  diSerent  land  than  that 
described  in  the  two  deeds  sought  to 
be  corrected, — the  one  from  Michael 
Coon  and  Margaret  Coon  to  George 
Coon,  and  the  one  from  George  and 
his  wife  to  Margaret  Coon.  That  is 
the  very  reason  why  the  complaint 
was  good,  and  one  of  the  reasons  why 
the  appellee  Margaret  ought  to  re- 
cover. If  the  land  described  in  her 
complaint  as  the  land  intended  to  be 
conveyed  had  been  the  same  as  that 
described  in  the  deeds  as  actually  con- 
veyed, there  would  have  been  no  mis- 
take to  correct,  and  hence  no  cause  of 
action,  and  no  recovery  thereon  could 
be  sustained."  In  Thomason  v.  Capi- 
tal Ins.  Co.  (Iowa  1894),  61  N.  W. 
Rep.  843,  a  first  policy  was  on  two 
buildings,  described  as  a  frame  house, 
"sixteen  by  eighteen,"  and  a  log 
house,  "sixteen  by  eighteen."  Be- 
fore the  new  policy  was  issued,  the 
log  house  was  torn  away,  and  a  frame 
addition  was  built  to  the  frame  house. 
In  the  letter  asking  for  a  renewal,  the 
agents  stated  that  "the  house  is  six- 
teen by  eighteen,  one  story,  and 
kitchen,  twelve  by  eighteen;"  but  in 
the  new  policy  the  property  was  de- 
scribed as  in  the  old.  It  was  held 
that  the  policy  was  properly  reformed 
as  to  description. 

1  Allison  V.  Allison  (1894),  144  N.  Y. 
21 ;  38  N.  E.  Eep.  956,  Gray,  J. .  "Cer- 
tainly, the  power  of  a  court  of  equity 
extends  to  giving  relief,  not  only  in 
cases  where  the  agreement,  through 
fraud  or  accident,  varies  from  what 
the  parties  intended,  but  also  where, 
through  mistake,  their  intention  has 
not  been  expressed.  Henkle  v.  As- 
surance Co.,  1  Ves.  Sr.  317.  But,  as 
Lord  Chancellor  Hardwicke  observed 
in  that  case,  'there  ought  to  be  the 


strongest  proof  possible'  that  'the 
contract  in  writing  has  been  framed 
contrary  to  the  intent  and  real  agree- 
ment.' Chancellor  Kent  said  that 
'the  most  demonstrative  proof,  espe- 
cially against  the  answer  denying  the 
mistake,'  was  necessarj'.  Lyman  v. 
Insurance  Co.,  2  Johns.  Ch.  630. 
Judge  Redfield,  in  a  note  to  §  157 
of  Story's  Equity  Jurisprudence  (11th 
ed.),  says:  'The  proof  must  be  such 
as  will  strike  all  minds  alike  as  be- 
ing unquestionable  and  free  from 
reasonable  doubt.'  A  court  of  equity, 
in  correcting  an  agreement  by  parties 
upon  the  ground  of  mistake,  proceeds 
upon  the  theory  that  it  does  not  ex- 
press their  real  sense,  and  it  is  most 
evident  that  the  mutuality  of  the  mis- 
take must  be  made  out,  and  the  fact 
of  a  different  agreement  having  been 
intended  by  both  established  by  evi- 
dence which  is  clear,  and  convincing. 
As  Spencer,  C.  J.,  said,  upon  the  re- 
view of  Lyman  v.  Insurance  Co., 
supra,  in  the  court  of  errors:  'It  is 
not  enough  in  cases  of  this  kind  to 
show  the  sense  and  intention  of  one 
of  the  parties  to  the  contract.  It  must 
be  shown  incontrovertibly  that  the 
sense  and  intention  of  the  other  party 
concurred  in  it.  In  other  words,  it 
must  be  proved  that  they  both  under- 
stood the  contract  as  it  is  alleged  it 
ought  to  have  been,  and  as  in  fact  it 
was  but  for  the  mistake.'  So,  in 
Nevius  V.  Dunlap,  33  N.  Y.  676,  at  page 
680,  Brown,  J.,  relying  upon  the 
authority  of  Lyman  v.  Insurance  Co., 
supra,  and  of  Mr.  Justice  Story  (Equi- 
ty Jurisprudence,  157) ,  observed :  'To 
entitle  a  party  to  the  decree  of  a  court 
of  equity  reforming  a  written  instru- 
ment, he  must  show,  first,  a  plain 
mistake,  clearly  made  out  by  satisfac- 
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assumed  the  payment  of  any  mortgage  to  the  school  funds  on 
land  of  which  he  was  grantee,  knowing  at  the  time  that  his 
deed  covered  the  only  lands  owned  by  the  mortgagor,  and  that 
there  was  a  school  mortgage  on  land  in  the  mortgagor's  name, 
the  description  of  which  differed  from  the  description  in  his  deed, 
it  was  held,  in  an  action  to  reform  the  mortgage  and  to  foreclose, 
where  it  appeared  that  the  land  was  by  mistake  improperly 
described  in  the  mortgage,  that  defendant  was  not  a  purchaser 
without  notice,  and  that  the  mortgage  might  be  reformed  as 
against  such  purchaser  with  notice  of  the  mistake;  and  that 
the  complaint  in  such  action  need  not  allege  a  demand  for 
reformation  prior  to  the  action.' 


tory  proofs.  Whenever  the  evidence 
is  loose,  equivocal,  or  contradictory, 
or  is  in  its  texture  open  to  doubt,  or 
opposing  presumptions,  the  relief  will 
not  be  granted.'  In  that  case  the 
question  related  to  the  reformation  of 
a  bond,  and  this  court,  considering 
the  evidence  not  up  to  the  requisite 
standard,  reversed  the  judgment 
which  the  general  term  had  affirmed. 
All  of  these  observations  with  respect 
to  the  right  to  relief  under  this  head 
of  equity  jurisprudence  are  in  accord 
with  the  legal  theory  that  courts  of 
justice  can  only  carry  into  effect  such 
contracts  as  the  parties  have  made, 
and  can  not  make  contracts  for  them, 
which  would  be  the  result  if  they 
varied  the  executed  instrument  upon 
proof  which  was  equivocal,  or  contra- 
dictory. In  the  present  case  the 
proofs  upon  which  the  special  term 
adjudged  the  relief  were  not  only  con- 
tradictory, but  most  equivocal." 

1  Walls  V.  State,  140  Ind.  16;  38 
N.  W.  Eep.  177,  per  Howard,  J.: 
"The  complaint  is  first  assailed  as  de- 
fective for  the  reason  that  it  shows  no 
demand  made  upon  appellant  for  ref- 
ormation of  the  mortgage  prior  to  the 
commencement  of  the  action,  and  we 
are  referred  to  Axtell  v.  Chase,  77 
Ind.  74,  in  support  of  this  contention. 
That  case  decides  that  a  cause  of  ac- 


tion simply  to  correct  an  alleged  mis- 
take in  a  deed  is  not  shown  when  no 
demand  and  refusal  to  make  the  cor- 
rection are  alleged  in  the  complaint. 
The  case  is  not  in  point  here.  The 
complaint  before  us  shows  a  mortgage 
debt  due  and  unpaid,  and  asks  for 
judgment  of  foreclosure  and  sale  of 
the  land.  The  suit  is  not  to  correct  a 
mistake  simply.  The  request  for  ref- 
ormation is  incidental  to  the  main 
action.  As  well  said  in  Axtel  v. 
Chase,  83  Ind.  546:  'The  appellants 
were  brought  into  court  for  the  pur- 
pose of  compelling  them  to  pay  their 
debt,  and,  being  in  court  because  of 
this  failure,  they  are  asked  incident- 
ally to  correct  the  mortgage.  No  de- 
mand upon  them  to  correct  the  mort- 
gage was  necessary.'  It  is  next  urged 
that  the  complaint  is  defective  as  to 
the  description  of  the  land  mortgaged 
and  the  inistake  sought  to  be  cor- 
rected. Counsel  correctly  say  that  'a 
complaint,  to  be  good  for  the  refor- 
mation of  a  mortgage,  should  set  out 
the  land  mortgaged,  and  the  mistake 
which  occurred,  and  the  praj^er  for 
relief  should  be  for  the  reformation 
of  the  instrument  in  accordance  with 
the  correction  of  the  mistake.'  We 
think,  however,  that  the  complaint  in 
the  case  before  us  substantially  com- 
plies with  this  requirement.  The  land 
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§  871.  Where  instrument  wants  seal  or  witness— Two  in- 
struments taken  together. — An  instrument  whose  execution  is 
defective  for  want  of  a  seal  or  of  witnesses  may  be  reformed 
to  supply  such  defect  or  may  be  treated  as  if  so  reformed.' 
The  facts  that  an  instrument  purporting  to  be  a  deed  has  the 
usual  attesting  clause,  "witness  my  hand  and  seal,"  was  prop- 
erly signed  by  the  grantor  in  the  presence  of  witnesses,  one  of 
whom  made  oath  that  he  saw  the  grantor  "sign,  seal,  and  as 
his  act  and  deed  deliver,  the  written  deed,"  is  sufficient  evi- 
dence that  the  seal  was  omitted  by  mistake  to  enable  the  court 
to  reform  the  deed  by  supplying  the  seal/  Where  in  an  action 
to  determine  adverse  claims  to  land,  defendant  asserted  title 
by  a  conveyance  from  plaintiff  to  plaintiff's  mother,  and  by 
devise  from  the  mother  to  defendant,  and  in  reply,  plaintiff 
alleged  that,  simultaneously  with  the  delivery  of  the  deed  to 
her  mother,  the  latter  executed  and  delivered  to  her  a  written 
instrument,  not  under  seal,  referring  to  the  deed,  and  declar- 
ing it  to  be  the  intention  of  the  parties  that  the  grantee  hold 
a  life-estate  only,  and  plaintiff  alleged  that  this  was  in  accord- 
ance with  the  agreement  of  the  parties,  and  that  the  two  in- 
struments were  parts  of  the  same  transaction,  and  were  in- 
mortgaged  is  described  as  'part  of  the  lief  in  such  a  case,  either  by  reform- 
southwest  quarter  of  section  thirty-  ing  the  defectively  executed  instru- 
one,  town  five  north,  range  one  east,  ment  or  by  restraining  the  assertion 
beginning  seventy-two  poles  west  of  of  rights  contrary  to  the  real  and  ex- 
the  northeast  corner  of  said  quarter  pressed  intention  of  the  parties  or  a 
section,'  etc. ;  and  it  is  said  that  by  right  to  reformation  being  shown  by 
mutual  mistake  of  the  parties  in  writ-  treating  the  defective  instrument  as 
ing  the  description  of  the  lands  in  the  reformed.  Thus,  an  instrument  de- 
mortgage  the  same  was  erroneously  fective  for  want  of  a  seal  will  be  given 
written  so  as  to  commence,  'seventy-  effect  in  equity  by  reformation." 
two  poles  west  of  the  northeast  cor-  Lebanon  Bank  v.  Hollenbeck,  29 
ner  of  said  section,'  instead  of  'quar-  Minn.  322.  So  of  an  instrument  de- 
ter section,'  as  was  intended.  Refor-  fective  for  want  of  witnesses.  Ross 
mation  of  the  mortgage  is  prayed,  v.  Worthington,  11  Minn.  438.  See 
While  the  complaint  may  well  be  also,  Chase  v.  Peck,  21  N.  Y.  581; 
criticised  as  somewhat  carelessly  Bernards  Township  v.  Stebbins,  109 
drawn,  yet  we  think  it  states  the  facts  U.  S.  341 ;  Brinkley  v.  Bethel,  9  Heisk. 
essential  to  an  action  for  reformation  (Tenn.)  786;  Mastin  v.  Halley,  61 
and  foreclosure,  and  is  not  subject  to  Mo.  196. 
demurrer  for  the  reasons  alleged."  ^  Sullivan  v.  Latimer,  43  S,  0.  262; 

'  Scofield  V.  Quinn  (1893),  54  Minn.     17  S.  E.  Rep.  221. 
9,  per  curiam:    "Equity  will  afford  re- 


■§  872  REFOKMATION.  1083 

tended  to  carry  into  effect  the  agreement  to  convey  a  life-estate, 
and  the  conveyance  was  made  on  considerations  of  filial  duty, 
it  was  held  that  the  two  instruments  should  be  read  together, 
to  ascertain  the  intention  of  the  parties;  and,  it  being  apparent 
that  the  parties  intended  the  unsealed  writing  to  qualify  the 
deed,  equity  would  afford  relief,  although  the  instrument 
was  not  so  executed  as  to  affect  in  law  the  absolute  terms  of 
the  deed/  Where  one  purchasing  a  mining  claim  from  a  per- 
son engaged  in  litigation  concerning  it  agrees  to  pay  the  price 
into  the  court  at  the  end  of  a  year  if  the  suit  is  not  then  de- 
termined, to  abide  the  result  thereof,  he  can  not  escape  making 
such  payment  on  the  ground  that  his  deed  failed  to  include 
the  most  valuable  part  of  the  claim,  when  it  appears  that  he 
has  brought  an  independent  suit  to  reform  the  deed." 

§  872.   Where  reformation  unnecessary — Remedy  at  law. — 

The  reformation  of  a  deed  to  correct  an  alleged  misdescription 
therein  will  be  denied,  where  the  true  construction  of  the  de- 
scription gives  plaintiff  all  the  land  to  which  he  claims  title.' 
And  a  lease  will  not  be  reformed  in  equity,  so  as  to  make  it  con- 

'  Scofield  V.  Quinn,  54  Minn.  9 ;  55  in  Womack's  Digest,  par.  1597.  'When 

^.  W.  Eep.  745.  a  deed  or  will  once  sufficiently  identi- 

^  Crescent  Min.  Co. ».  Wasatch  Min.  fles  the  thing  hy  its  known  name  or 

Co.,  151  U.  S.  317;  14  Sup.  Ct.  Eep.  other  means,  and  then  superadds,  un- 

348,  affirming  s.  c.  24  Pac.  Rep.  586.  necessarily,  to  the  description,  such 

^British,  etc.,  Mortgage  Co. ■«.  Long  further   description,   though    inaccu- 

116  N.  C.  77 ;  18  S.  E.  Eep.  165,  per  rate,  will  not  vitiate  the  previous  and 

MacRae,  J.:     "We  see  no  necessity  perfect  description.   Simpson  u.  King, 

for  a  reformation  of  the  deed  of  trust  1  Ired.  Eq.  11.      But  it  is  also  a  gen- 

in  the  manner  desired  by  the  plaintiff,  eral  rule  that  the  deed  shall  be  sup- 

"because  in  our  opinion  the  description  ported,   if  possible,   and  if,   by  any 

of  the  land  in  the  deed  of  trust  will  means,  different  descriptions  can  be 

<;over  all  of  the  land  which  belonged  reconciled,  they  shall  be ;  or  if  they 

to  the  said  Long  and  wife  within  the  be  irreconcilable,  yet  if  one  of  them 

boundaries  set  out  in  the  deed,  al-  sufficiently  points  out  the  thing  so  as 

though  it  should  turn  out  that  there  to  render  it  certain  that  it  was  the 

were  three  tracts  instead  of  one  body  one  intended,  a  false  or  mistaken  ref- 

of  land.      The   rules  laid    down  by  erence  to  another  particular  shall  not 

Chief    Justice  Taylor  in    Cherry    v.  overrule   that  which  is  already  ren- 

Slade,   3  Murph.   82,  have  been  fre-  dered  certain.   Proctor «.  Pool,  4  Dev. 

quently  quoted  and  approved,  as  will  370. 
be  seen  by  reference  to  the  above  case 
70 
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form  to  another  lease,  where  both  leases  have  the  same  legal 
effect,  as  judicially  construed."  Nor,  in  an  action  for  unlawful 
detainer,  can  a  lease  be  reformed  by  inserting  a  covenant  on 
the  part  of  the  lessor  to  repair  the  premises.  If  the  respondent 
desired  a  reformation  of  the  lease  in  question,  it  should  have 
invoked  the  equity  power  of  the  court  for  that  relief,  and  ap- 
plied for  an  injunction  to  restrain  such  a  proceeding  during  the 
pendency  of  that  action.  But  even  in  such  cases  equity  will 
not  interfere  except  in  extraordinary  cases,  and  where  irrep- 
arable injury  would  otherwise  result.  Where  compensatory 
damages  may  be  recovered  in  an  action  at  law,  there  is  no  oc- 
casion for  the  interference  of  equity.'' 

§  873.  Insui'ance  policy — False  representation  of  complain- 
ant.— A  court  of  equity  will  not  reform  a  contract  if  its  ex- 
ecution was  procured  by  the  false  representation  of  the  party 
who  is  seeking  to  have  it  corrected.  And  this  is  the  rule  even 
if  the  party  did  not  know  of  its  falsity,  and  had  no  intent  to 
deceive;  nor  does  his  belief  in  its  truth  make  any  difference. 
The  question  is,  has  the  party  been  misled  by  a  false  repre- 

'  Liggett  V.  Shira,  159  Pa.  St.  350;  28  feet  of  Exhibit  A  to  be,  and  for  this 
Atl.  Rep.  218,  per  "Williams,  J. :  "The  reason  he  asks  to  reform  the  lease  so 
plaintiff  is  seeking  to  reform  a  written  as  to  make  it  conform  to  Exhibits, 
agreement  between  himself  and  the  No  fraud  is  alleged.  No  stipulation 
defendant.  He  alleges  that  he  en-  was  omitted  by  mistake.  The  cen- 
tered into  an  agreement  for  explor-  tract  was  read  before  it  was  signed, 
ing  and  operating  the  land  of  the  and  the  complaint  now  made  is  that 
defendant  for  oil  upon  the  tirms  and  the  plaintiff  was  mistaken  in  his  con- 
conditions  appearing  in  the  form  struction  of  it,  and  that,  as  the  court 
of  lease  attached  to  his  bill,  known  as  now  expounds  it,  it  is  not  in  accord- 
'Exhibit  B ;'  that  this  lease  had  been  ance  with  the  understanding  between 
io  some  extent  defaced  by  erasures  the  parties.  This  is  denied  by  the 
and  interlineations,  and  form  of  lease  defendant,  and  we  concur  in  opinion 
marked  '  Exhibit  A'  was  filled  out  by  with  the  learned  master  that  the 
his  attorney  to  take  its  place,  and  was  proof  of  mutual  mistake  is  not  so  clear 
signed  by  the  parties.  He  further  al-  and  precise  as  to  justify  a  decree  if 
leges  that  it  was  so  signed  with  the  the  plaintiff  was  in  other  respects  en- 
understanding  on  the  part  of  the  de-  titled  to  the  relief  he  seeks.  But,  as 
fendant  and  himself  that  it  was  in  the  learned  master  points  out,  the  le- 
legal  effect  the  same  as  the  form  Ex-  gal  effect  of  both  forms  of  lease,  so 
hibit  B,  and  that  he  was  so  advised  by  far  as  the  forfeiture  clause  is  con- 
his  counsel.  He  now  finds  the  lease  cerned,  is  the  same.'' 
to  be  different  in  one  important  par-  ^Phillips  v.  Port  Townsend  Lodge, 
ticular  from  what  he  supposed  the  ef-  8  Wash.  St.  529;  36  Pac.  Rep.  476. 
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sentation  calculated  to  mislead  him,  and  not  the  existence  of  a 
fraudulent  design  in  the  mind  of  the  other  party.  Thus 
where  property  of  a  father  and  son  was  insured  as  that  of  the 
son  alone,  on  their  representations  to  the  company's  agent  that 
the  property  of  the  father  was  to  go  to  the  son  in  the  event  of 
the  father's  death,  the  agent  understanding  from  such  repre- 
sentations that  the  entire  property  was  then  vested  in  the  son, 
it  was  held,  in  an  action  to  reform  the  policy  after  a  loss 
and  the  refusal  of  the  company  to  pay  for  the  father's  share, 
that  such  relief  could  not  be  granted,  as  the  agent  was  misled 
by  the  representations,  although  they  were  made  in  good  faith.' 
Where  the  mortgagee  of  a  building  assigned  the  mortgage  to 
plaintiff,  and  afterwards  they  together  applied  to  an  agent  for 
insurance  of  the  mortgage  interest,  stating  that  the  assignment 
was  made  for  convenience  of  foreclosure  only,  and  that  the 
original  mortgagee  was  the  sole  owner  of  the  mortgage,  to 
whom  the  agent  accordingly  made  the  loss  payable,  it  was  held 
that,  the  agent  having  drawn  the  policy  according  to  the  direc- 
tions given  him,  the  plaintiff  could  not  have  it  reformed  by  in- 
serting her  name  as  in  fact  the  owner  of  the  mortgage.^ 

§  874.  Bequisites  of  complaint. — In  a  suit  to  reform  a  deed 
for  mutual  mistake,  the  complaint  should  distinctly  set  forth 
the  original  agreement  and  understanding  of  the  parties,  point 
out  with  clearness  and  precision  wherein  there  was  a  mistake, 
and  show  that  it  did  not  arise  from  the  gross  negligence  of  the 
plaintiff.'  Where,  in  an  action  to  reform  a  written  contract 
by  including  in  it  an  alleged  contemporaneous  oral  agreement, 
the  petition  does  not  aver  any  fraud,  accident,  or  mistake  by 
which  plaintiff  was  induced  to  enter  into  such  contract,  a  de- 
murrer that  the  petition  did  not  state  a  sufficient  cause  of  ac- 
tion was  properly  sustained.'  But  a  complaint  in  an  action  to 
reform  a  deed  is  sufficient,  in  the  absence  of  a  demurrer, 
where  it  alleges  that,  to  make  the  deed  conform  to  the  intent 

'  Cushman  v.  New  England  F.  Ins.  ^  Lewis  v.  Lewis,  5  Ore.  169. 

Co.,  65  Vt.  569 ;  27  Atl.  Eep.  426.  *  Brintnall  o.  Briggs,  87  Iowa,  538; 

^Moeller  v.  American  Fire  Ins.  Co.  54  N.W.  Eep.  531.  And  see  also,  Staf- 

(1893),  52  Minn.  336;  54  N.  W.  Eep.  ord  v.  Fetters,  55  Iowa,  484. 
189. 
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of  the  parties,  the  description  should  be  amended,  although  it 
fails  to  allege  that  it  was  the  intent  of  the  grantee  to  purchase, 
and  of  the  grantor  to  convey,  the  land  thus  described,  or  that 
the  mistake  was  mutual,  or  that  there  was  any  contract  be- 
tween the  parties  to  the  deed.'  A  party  has  no  standing  in 
a  court  of  equity  to  ask  for  the  reformation  of  a  deed  unless 
he  shows  an  interest  in  the  property  to  which  the  deed  relates. 

§  875.  Correction  as  to  warranty  in  policy. — Where  a  firm 
sold  land  and  took  from  the  vendee  a  mortgage  for  the  price, 
and  it  also  assigned  to  him  in  blank  a  policy  on  the  build- 
ings, and  the  agents  of  the  insurance  cohipany  put  in  the  blank 
by  mistake  a  name  which  was  not  that  of  the  vendee,  and  the 
company  made  the  policy  payable  to  such  firm  as  its  interest 
might  appear,  and  the  firm,  when  the  policy  expired,  took  it 
to  the  agents  for  renewal,  and  the  company  issued  a  new  pol- 
icy under  the  same  name  as  before,  payable  to  such  firm  as  its 
interest  might  appear,  and  no  person  with  such  a  name  was 
known,  it  was  held  that  the  policy  was  properly  reformed  as 
to  the  name  of  the  assured.     The  new  policy  contained  a  war- 

'  Osborn  v.  Ketchum,  25  Ore.  352 ;  35  therefrom.     If  it  had  been  the  inten- 

Pac.  Eep.  972,  per  Moore,  J.:     "In  tion  of  Critcherson  to  purchase  the  real 

the  case  at  bar  it  is  alleged  that,  to  property  mentioned  in  the  amended 

make  the  deed  conform  to  the  actual  description,    and    the    intention    of 

intention  of  the  parties,  the  descrip-  Ketchum  to  grant  and  convey  another 

tion  should  be  amended  so  as  to  read  tract,  then  the  minds  of  the  parties 

as  described  in  the  complaint.    The  never  met  or  agreed  upon  the  terms 

record  shows  that  a  general  demur-  of  the  contract,  and  hence  the  mis- 

rer  to  the  complaint  was  interposed,  take,  if  any,  could  not  have  been  mut- 

which,    by    consent,   was  overruled,  ual.     But  here,  while  conceding  that 

and  the  defendants  filed    their    an-  the  description  in  the  deed  is  differ- 

swers.     In  Hyland  v.  Hyland,  19  Ore.  ent  from  that  now  sought  to  be  estab- 

51;23Pac.Rep.811,itwasheld,  asimi-  lished,  the  plaintiff  distinctly  alleges 

lar  complaint  being  under  considera-  that  it  was   the   actual    intention  of 

tion,  that  it  was  not  a  case  of  a  defective  both  parties  to  purchase  and  convey 

cause  of  suit,  but  of  a  defective  state-  the    property  by  the   description   as 

ment  of  it;  that,  if  the  case  had  been  amended.     Hence,  it  follows  that,  in 

presented  in  this  court  upon  demurrer  the  absence  of  a  demurrer  to  the  com- 

to  the  pleading,  the  demurrer  would  plaint,  these  necessary  allegations  are 

probably  have  been  sustained;   and  reasonably  inferred." 

that,  having  answered,  every  reason-  ^  Moore  v.  Tate,  102  Ala.  320;  14  So. 

able  inference  should  be  in  favor  of  Rep.  635. 
the  complaint  that  could  be  drawn 
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ranty  by  the  assured  that  no  stovepipe  ran  through  the  build- 
ing, before  entering  the  chimney,  but  its  existence  was  not  in 
fact  known  to  such  firm  or  plaintiff  until  after  the  loss.  The 
old  policy  contained  no  such  warranty,  but  insured  the  build- 
ing with  the  stovepipe  passing  through  the  floor,  as  the  com- 
pany knew,  when  plaintiff,  through  such  firm,  asked  for  a 
renewal  and  received  the  new  policy.  The  company  retained 
the  premium  for  the  new  policy,  and  did  not  call  attention  to 
any  change  in  its  conditions.  It  was  held  that  the  policy  was 
properly  reformed  as  to  such  warranty.' 


'  Thomasonu.  Capital  Insurance  Co. 
(Iowa  1894),  61  N.  W.  Rep.  843, 
Granger,  C.  J.  -.  "It  is  urged  that,  even 
if  there  was  a  contract,  it  is  not  such 
an  one  as  a  court  of  equity  will  reform, 
because  the  mistake  is  not  mutual. 
We  think  the  mistake  was  mutual,  in 
this:  that  both  parties  intended  the 
insurance  to  be  for  the  benefit  of  the 
owner  of  the  property.  By  a  mere 
mistake  of  a  name,  not  as  to  the  per- 
son, under  appellant's  contention,  the 
policy  issued  to  no  one,  "and  hence 
tliere  was  no  insurance.  The  com- 
pany received  its  premium,  and  pre- 
tended to  issue  a  valid  policy.  If  it 
knew  the  facts,  and  intended  no  in- 
surance, it  is  too  dishonest  to  be  de- 
serving of  consideration  in  a  court  of 
equity.  If  it  was  honest,  it  intended, 
by  issuing  the  policy  to  D.  M.  Thom- 
ason,  to  issue  it  to  him  as  the  owner  of 
the  property ;  and,  if  there  was  no  D. 
M.  Thomason,  it  had  no  intention  as 
to  such  a  person,  and,  in  reason,  its 
intention  must  have  been  as  to  the 
person  for  whom  the  name  was  mis- 
takenly written.  If  so,  the  placing  of 
a  wrong  name  in  the  policy  was  a 
mistake  against  which  a  court  of  equity 
will  grant  relief.  The  plaintiff  further 
asks  that  the  policy  be  refprmed  so  as 
to  exclude  the  warranty  as  to  the 
stovepipe  running  through  the  side 
or  roof  of  building,  etc.  Did  both 
plaintiff  and  defendant  intend  the  new 


policy  to  be,  in  respect  to  the  war- 
ranty, like  the  former  one  ?  That  the 
plaintiff  did  there  can  be  no  question. 
She  knew  that  the  stovepipe  did  pass 
through  the  floor,  and  she  had  insur- 
ance with  her  house  in  that  condition. 
She  asked  that  the  policy  be  renewed, 
and,  in  doing  so,  she  made  no  state- 
ment that  the  situation  was  changed. 
The  company  issued  its  policy  so 
changed  as  to  make  it  absolutely  void 
under  existing  facts  without  such  a 
policy  being  solicited,  and  when,  had 
its  terms  been  actually  known,  it 
would  not  have  been  accepted.  It 
knew  that  the  premium  was  in  the 
hands  of  its  agent,  and  it  sent  the 
policy,  retaining  the  former  one,  with- 
out a  word  or  an  intimation  that  it  was 
not  as  applied  for,  to  be  delivered; 
and  it  was  delivered,  and  the  company 
received  its  premium.  If  the  com- 
pany did  this  believing  that,  in  so  do- 
ing, it  was  renewing  the  former  pol- 
icy in  all  respects,  where  the  applica- 
tion did  not  indicate  a  change,  it  was 
honest.  If  it  was  done  with  a  view  to 
impose  such  a  policy  on  the  plaintiff, 
in  case  the  change  was  not  discovered, 
it  was  .dishonest.  The  sending  of  a 
policy  so  changed,  without  calling  at- 
tention to  the  fact,  and  accepting  the 
premium  as  if  the  transaction  was 
completed,  does  not  accord  with  ordi- 
nary or  fair  business  experience.  We 
are  better  prepared  to  accept  the  con- 
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§  876.  Insurance  agent's  mistake.— Where  an  insurance 
agent,  by  mistake,  entered  in  his  memorandum  the  name  of 
the  wrong  person  as  the  owner  of  the  insured  house,  this  mis- 
take will  be  corrected  in  a  suit  in  equity  on  such  executory 
oral  agreement,  and  the  person  who  owns  the  property  insured 
and  who  negotiated   the   insurance  may  recover  in  his  own 


name. 

elusion  that  the  company,  in  issuing 
the  second  pohcy,  did  not  have  in 
mind  the  fact  that,  between  the  two 
dates  of  issue,  it  had  changed  its  form 
of  policy,  and  inserted  new  conditions, 
than  that  it  designed  a  fraud  upon  the 
plaintiff.  If  the  company  intended  to 
renew  the  policy  under  the  application 
made,  then  there  is  a  mistake  that 
should  be  corrected.  In  Stephens 
V.  Capital  Ins.  Co.,  87  Iowa,  283; 
54  N.  W.  Rep.  139,  the  policy  had 
not  been  delivered  by  the  agent, 
and  there  is  nothing  to  indicate  but 
that  the  company  communicated  the 
facts  as  to  the  variance  of  the  policy 
from  the  application  made,  and  in- 
tended that  they  should  be  known 
when  the  policy  was  delivered.  That 
was  not  a  case  to  reform  the  contract." 
1  Croft  V.  Hanover  Ins.  Co.  (W.  Va. 
1895),  21  S.  E.  Rep.  854,  Brannon,  J. : 
"The  agent  made  out  the  memoran- 
dum in  the  name  of  W.  M.  Croft,  not 
in  that  of  plaintiff,  Walter  L.  Croft, 
by  mistake.  The  plaintiff  owned  the 
house,  and  applied  for  the  insurance, 
and  made  the  agreement.  From  the 
fact  that  his  father,  W.  M.  Croft,  had 
insurance  from  these  agents,  and  the 
latter  thought  that  the  father  owned 
the  house,  the  mistake  was  made  by 
the  agent.  The  plaintiff  says  he  told 
him  the  house  was  his.  No  pretense 
or  claim  of  falsehood  or  concealment 
is  made  against  the  plaintiff.  The 
agent  swears  that  it  would  have  made 
no  difference,  as  he  would  have  as 
readily  insured  in  the  son's  name. 
This    mistake    is    mentioned    in  the 


brief,  but  merely  mentioned.  It  can 
have  no  effect.  Even  a  policy  in  a 
wrong  name  may  be  reformed  and 
rectified  after  loss.  This  is  a  suit  on 
an  oral,  executory  agreement,  and  we 
are  in  a  court  of  equity.  May  on  In- 
surance, §  566  A ;  Thompson  v.  Phoenix 
Ins.  Co.,  136  U.  S.  287;  10  Sup.  Ct. 
Eep.  1019;  May  on  Insurance,  §§  475, 
482.  This  court  decided  in  Deitz  v. 
Insurance  Co.,  33  W.  Va.  526;  US.  E. 
Hep.  50,  that  where,  by  mistake,  the 
agent  wrote  the  name  of  the  husband 
as  the  assured  instead  of  the  vrife,  it 
would  not  defeat  recovery  by  the  true 
owner.  See,  also,  opinion  in  Travis 
V.  Insurance  Co.,  28  W.  Va.  583.  But 
this  memorandum  is  not  the  contract. 
There  is  evidence  to  sustain  the  court 
in  holding  the  agreement  was  with 
the  plaintiff.  The  suit  is  on  the  oral 
contract.  The  memorandum  is  only 
important  as  showing  a  designation 
of  the  insuring  companies ;  it  is  not 
the  contract.  Plaintiff  in  person  ap- 
plied for  the  policy  and  told  the  agent 
the  house  was  his.  The  agent  accepted 
the  risk  of  the  plaintiff  in  person,  and 
why  should  we  or  the  agent  say  the 
contract  was  with  the  father?  The 
agent,  as  a  witness,  does  not  claim  he 
was  misled ;  attributes  no  bad  faith 
whatever  to  the  plaintiff.  He  in- 
ferred, because  the  plaintiff  was  a 
young  man  of  thirty,  and  the  father 
had  a  mill  property  close  by,  and  was 
a  man  whose  name  was  on  the  insur- 
ance book  as  to  other  insurance,  that 
the  father  owned  the  house.  It  was 
merely  his  inference.    The  real  con- 
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§  877.  Parties. — The  grantee  named  in  a  deed  of  land  who 
has  paid  the  purchase-money  may  have  it  reformed  on  proof 
of  mistake  in  the  original  agreement  for  the  sale  of  the  land, 
although  he  took  no  part  in  making  the  agreement.'  A  sheriff 
is  a  proper  party  plaintiff  in  a  suit  to  reform  a  deed  given  by 
him  under  a  mortgage  foreclosure  where  by  mistake  a  wrong 
description  of  the  land  has  been  inserted  in  the  deed.^  In  an 
action  to  reform  a  mortgage,  grantees  of  the  mortgage  who 
have  parted  with  all  their  interest  are  not  necessary  parties, 
where  the  action  is  not  for  a  personal  judgment." 


tract  was  in  fact  and  in  law  with  the 
plaintiff.  Prima  facie,  if  the  plaintiff 
did  not  mislead,  it  would  be  his  con- 
tract. The  agent  says  it  was  merely 
his  inference.  I  repeat,  the  mem- 
orandum is  not  the  contract.  If  it 
were,  the  mistake  could  be  corrected." 
In  Kraushaar  v.  Hauk,  27  Ore.  92; 
39  Pac.  Eep.  539,  plaintiff  and  B.  di- 
vided land  owned  by  them  in  com- 
mon, without  executing  partition 
deeds,  and  B.  sold  part  of  his  share 
to  plaintiff,  and  placed  in  escrow  a 
deed  of  the  remainder  to  defendant, 
to  be  delivered  on  payment  of  the 
price  within  a  certain  time.  Plaintiff, 
without  consideration,  and  to  make 
the  title  good,  placed  with  B.'s  deed 
a  quitclaim  deed  to  defendant  for  the 
land  sold  defendant  by  B.,  but, 
through  mistake  of  the  person  who 
drew  it,  this  deed  included  part  of 
the  land  plaintiff  purchased  of  B. 
After  the  time  for  buying  the  land 
expired,  and  the  deeds  were  returned 
to  B.,  defendant  learned  of  the  mis- 
take in  plaintiff's  deed,  and  bought 
the   land,  recorded  the  deeds,  and 


conveyed  to  his  wife,  who  took  with 
notice  of  the  mistake.  It  was  held 
that  the  deed  was  properly  reformed 
so  as  to  include  none  but  the  land 
conveyed  to  defendant  by  B.  In  Gis- 
elman  v.  Starr  (Cal.  1895),  40  Pac. 
Eep.  8,  in  a  suit  to  reform  a  mortgage 
which  described  the  land  as  beginning 
"on  line  between  sections  2  and  25  in 
township  14,"  and  recited  that  the 
property  so  described  was  the  same  as 
that  formally  conveyed  by  T.  to  Y.,  it 
appeared  that  T.'s  deed  described  the 
land  beginning  "on  line  between  sec- 
tions 24  and  25  in  township  14,"  and 
that  sections  2  and  25  in  township  14 
were  not  contiguous,  but  that  sections 
24  and  25  were  contiguous.  It  was  held 
that  a  decree  changing  "2"  to  "24," 
on  the  ground  of  mistake,  was  justi- 
fied. 

^  El  wood  V.  Stewart,  5  Wash.  St. 
536;  32  Pac.  Eep.  735. 

^  Dodson  V.  Lomax,  113  Mo.  555 ;  21 
S.  W.  Eep.  25. 

3  Lockwood  V.  White,  65  Vt.  466;  26 
Atl.  Eep.  689. 


CHAPTER  XXV. 


SPECIFIC    PEEFOKMANCE. 


§878. 

Definition  —  Ground     of     the 
jurisdiction. 

§900. 

879. 

Jurisdiction — Liquidated  dam- 
ages. 

901. 

880. 

The  same  subject  continued — 
Auxiliary  jurisdiction. 

902. 

881. 

No  jurisdiction  to  award  dam- 
ages merely. 

903. 

882. 

Where  no  remedy  at  law. 

904. 

883. 

Enforcing  contract  which   re- 

quires building  to  be  done. 

905. 

884. 

Discretion  of  court  of  equity — 

If  contract  inequitable. 

906. 

885. 

Judicial  discretion — Contract 

to  be  mutual. 

907. 

886. 

Mutuality. 

887. 

Optional  contracts. 

908. 

888. 

The  same  subject  continued — 

Exchange  of  easements. 

909. 

889. 

When  mutuality  unnecessary. 

910. 

890. 

The  same  subject  continued. 

911. 

891. 

Certainty    of    contract    as     a 
requisite. 

912. 

892. 

The  same  subject  continued. 

893. 

Id  certum  est,  quod  certum  reddi 

913. 

potest. 

914. 

894. 

Of  vague  contracts. 

895. 

Conditional   contract  not   en- 
forcible. 

915. 

896. 

Enforcing  inequitable  railroad 

contracts. 

916. 

897. 

Performance  by  complainant — 
Burden  of  proof. 

917. 

898. 

Performance  to  be  alleged  — 
Tender. 

918. 

899. 

Offer  of  performance  in  com- 
plaint— Performance  as  de- 

919. 

creed. 

920. 

(1090) 


Contract  must  be  fair — Must 
conform  to  statute. 

Must  not  be  against  public 
policy. 

In  cases  of  trust  and  fiduciary 
relation. 

Consideration  essential  —  If 
price  deficient  or  excessive. 

Consideration  essential — ^Ex- 
pression— Seal. 

Testamentary  agreements  — 
When  enforced. 

Son's  agreement  to  support 
father. 

As  to  inventions  made  by  em- 
ploye. 

Compelling  vendee  of  land  to 
take  title — Vendor's  laches. 

Marketable  title  considered. 

The  same  subject  continued. 

Debts  and  liens. 

Tender  of  deed  by  vendor — 
Action  at  law  construed  as 
in  equity. 

Averment  of  tender. 

When  vendor's  delay  to  tender 
title  is  not  laches. 

Where  vendee  knows  of  and 
waives  defect  of  title. 

Decree  against  vendee— Form 
and  requisites. 

Enforcing  agreement  to  make 
will — Executors  as  plaintiffs. 

Statute  as  bar  —  Inequitable 
laches. 

Exception  as  to  laches— Rule 
as  to  limitations. 

Where  contract  has  restric- 
tions as  to  use. 


§878 


SPKCIFIC    PERFORMANCE. 


1091 


§921. 
922. 

923. 
924. 


925. 
926. 
927. 

928. 
929. 

930. 

931. 
932. 

933. 
934. 
935. 
936. 


937. 


938. 

939. 
940. 

941. 


Enforcing  purchase  of  part  of     §  942. 

land. 
Enforcement  against  lender  to 

vendee  —  Against      second       943. 

vendee. 
When  contract  against  vendor        944. 

will  not  be  enforced.  945, 

Enforcing  contract  against  ven- 
dor— Vendee's  laches— Ten-       946. 

der  of  price.  947, 

Vendee's  laches  continued.  948. 

If  transaction  speculative. 
Compensation    for     improve-        949. 

ments. 
Mining  contract.  950. 

Vendor's  estoppel  to  set  up 

vendee's  laches.  951, 

Enforcing  contract  in  another        952. 

jurisdiction. 
Lex  rei  sites.  953, 

Where  description  of  land  is 

imperfect.  954. 

Incomplete  boundaries.  955. 

The  rule  in  West  Virginia. 
The  rule  in  Connecticut.  956, 

Enforcing  land    options    and 

oral  modifications — Wiscon-        957. 

sin  statute. 
Enforcementby  third  person —        958, 

Parties — Delivery  to  one  of 

two.  959, 

Enforcing  sale    of  heir's  ex- 
pectancy. 
Against  husband  and  wife.  960. 

Husband  and  wife's  contract        961. 

to  convey.  962. 

Contract  by  husband  for  self 

and  wife. 


Of  oral  agreement  to  sell  or 
lease  land  —  Part  perform- 
ance. 

Enforcing  oral  contracts  for 
sale  of  land. 

Eule  as  to  performance. 

Contract  to  be  definite  and 
certain. 

The  same  subject  continued. 

The  Texas  doctrine. 

The  Kentucky  doctrine  — 
Pleading  statute  of  frauds. 

Part  performance  of  oral  con- 
tracts explained. 

Of  building  contract — Partial 
performance  decreed. 

Contract  of  separation. 

Where  contract  improperly 
closed  with  agent. 

Director's  contract  with  corpo- 
ration. 

Enforcing  release  of  dower. 

Contracts  for  sale  of  personalty 
not  usually  enforced. 

Of  contracts  relating  to  chat- 
tels, stock  and  patent  rights. 

Personal  services — Specific  per- 
formance. 

Injunctions  in  aid  of  specific 
performance. 

Accounting  as  incidental  to 
specific  performance — Com- 
pensation. 

Parties. 

Pleadings — Variance . 

Dismissal  of  bill  without  prej- 
udice—  Alternative    decree. 


§  878.  Definition — Ground  of  the  jurisdiction. — Specific  per- 
formance is  an  equitable  remedy,  which  compels  the  perform- 
ance of  a  contract  in  the  precise  terms  agreed  upon,  or  such  a 
substantial  performance  as  will  do  justice  between  the  parties 
under  the  circumstances  of  the  case.'     Thus  a  bill  for  specific 


'22  Am.  and  Eng.  Encyc.  of  Law, 
p.  909.   Bouvier  defines  it  as  the  "act- 


fines  it:  "The  performance  of  aeon- 
tract  in  the  precise  terms  agreed  up- 
ual  accomplishment  of  a  contract  by  a  on ;  strict  performance.''  Mr.  Justice 
party  bound  to  fulfill  it."    Burrill  de-    Washington,    speaking   for   the    Su- 
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performance,  if  the  decree  grants  relief  to  complainant, 
should  provide  for  the  carrying  out  of  the  entire  contract  as 
made  by  the  parties.'  The  specific  performance  of  contracts 
is  a  branch  of  the  equitable  jurisdiction  of  the  court  of 
equity.  This  jurisdiction  arises  out  of  the  inability  of  the 
courts  of  law  to  enforce  the  actual  performance  of  the  con- 
tract.^ In  a  contract  of  alliance  between  two  railroad  com- 
panies, a  provision  that  one  of  the  roads  shall  at  all  times  be 
operated  in  its  own  interest  is  a  matter  of  policy  and  adminis- 
tration, which  equity  has  no  jurisdiction  to  enforce.'  A  party 
injured  by  a  breach  of  an  agreement  to  convey  a  certain  tract 
of  land  may,  at  his  election,  have  either  of  two  remedies:  He 
may  bring  an  action  at  common  law,  and  recover  damages  for 
the  injury;  or  he  may  file  his  bill  in  equity,  and  compel  the 
vendor  to  perform  the  agreement  specifically;  and  it  is  under- 
stood to  be  performed  specifically  when  the  parties  are  put  into 


preme  Court  of  the  United  States,  in 
Hunt  V,  Rousmanier,  1  Pet.  14,  says : 
"Equity  may  compel  parties  to  per- 
form their  agreements,  when  fairly 
entered  into,  according  to  their  terms, 
but  it  has  no  power  to  make  agree- 
ments for  parties,  and  then  compel 
them  to  execute  the  same.  The  former 
is  a  legitimate  branch  of  its  jurisdic- 
tion, and,  in  its  exercise,  highly  bene- 
ficial to  society.  The  latter  is  without 
its  authority,  and  the  exercise  of  it 
would  not  only  be  a  usurpation  of 
power,  but  would  be  highly  mischiev- 
ous in  its  consequences." 

iRison  V.Newberry  (1894),.90  Va. 
513;  18  S.  E.  Rep.  916. 

'  Peake  v.  Young  (1893),  40  S.  0. 
41;  18  S.  E.  Rep.  237,  per  curiam: 
"  'There  are  many  cases,'  says  Mr. 
Fry,  in  his  work  on  Specific  Perform- 
ance (p.  1),  'in  which,  though  a  con- 
tract is,  in  conscience,  obligatory  up- 
on both  parties  to  it,  yet  the  common 
law,  from  the  strictness  of  its  forms, 
affords  no  remedy  to  the  party  injured 
by  the  non-performance  of  the  other. 
The  defect  of  justice  which  would 
hence  arise  is  avoided  by  the  jurisdic- 


tion of  equity,  which,  in  such  cases, 
compels  the  specific  execution  of  the 
contract,  if  in  other  respects  fit  for 
the  intervention  of  the  court.'  Again 
(p.  2)  :  'The  fact  that  the  legal  reme- 
dy has  been  lost  by  the  default  of  the 
very  party  seeking  the  specific  per- 
formance will  not  exclude  the  juris- 
diction, if  it  be,  notwithstanding,  con- 
scientious that  the  agreement  should 
be  performed,  as  in  cases  when  the 
plaintiff  has  performed  his  part  sub- 
stantially, but  not  with  such  exactitude 
as  to  be  able  to  plead  performance  at 
law.'  " 

'  Evans  v.  Union  Pacific  R.  Co. 
(1893),  58  Fed.  Rep.  497,  per  Hallett, 
J..  "This  is  a  wide  field  of  discus- 
sion, which  we  are  not  required  to 
enter,  since  the  fulfillment  of  con- 
tracts of  this  character,  involving  the 
general  policy  of  the  company  and  the 
management  of  its  business,  is  not 
within  the  control  of  the  courts. 
Oglesby  v.  Attrill,  105  U.  S.  605. 
Such  matters  are  within  the  adminis- 
trative function  of  the  oflicers  of  the 
company,  in  respect  to  which  the 
courts  can  not  interfere." 
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the  state  iu  which  they  would  have  been  if  the  agreement  had 
been  punctually  performed.  As  the  common  law  can  only 
award  a  compensation  in  damages  which  is  not  regarded  as 
commensurate  with  the  loss  of  the  particular  tract  of  land,  such 
remedy  is  not  adequate;  hence  the  jurisdiction  of  a  court  of 
equity.* 

§  879.  Jurisdiction — Liquidated  damages. — A  complainant 
can  not  maintain  a  suit  in  equity  to  enforce  the  specific  per- 
formance of  a  contract  where  he  has  a  complete  remedy  at  law. 
Thus  under  a  contract  by  which  a  gas  company  agreed  to  sell  to 
complainant  all  the  tar  made  by  it  for  five  years,  with  the  privi- 
lege of  renewal,  the  company,  in  case  of  refusal  to  renew,  to 
refund  the  amount  which  it  had  received  in  payment  for  the 
previous  year,  there  could,  on  refusal  to  renew,  be  no  specific 
performance,  but  merely  an  action  at  law  to  recover  the  amount 
paid  the  fifth  year  of  the  contract.^  Where  a  lease  provides 
that  after  a  certain  time  the  rent  shall  be  five  per  cent,  of  the 
value  of  the  demised  premises,  the  value  to  be  determined  by 
appraisers  to  be  chosen  by  the  parties,  and  such  appraisers, 
being  unable  to  agree  on  a  third  appraiser,  can  not  act,  a  court 
of  equity  has  jurisdiction  to  determine  the  value  of  the  prop- 
erty.'    It  has  been  decided  in  the  state  of  Washington  that  as 

'Miller  v.  Lorentz,  39  W.  Va.  160;  and  deficiencies  of  the  common  law 

19  S.  E.  Eep.  391,  per  Holt,  J.:   "See  not  curable  save  by  statute,  was  the 

Eose  V.  Nicholas   (1794),  Wythe  59.  slow    growth   of    time    and    circum- 

Such  contracts,  having  the  essential  stances;  and  such  it  must  to  some 

requisites,  are  enforced  as  a  matter  of  extent  continue  to  be,  or  lose  its  chief 

course.    This   jurisdiction,   evidently  efiicacy.     This  has  so  far  kept  it  prac- 

borrowed    by  the    early  chancellors  tically  distinct    as    to  the   remedies 

from  the  Roman  law,  can  be  traced  administered,    although    the    formal 

back  by  cases  adjudged  to  the  year  distinctions  between  it  and  the  com- 

1362  (35  Edw.  Ill),  when  Lady  Aud-  mon  law  proper  have  long  been  abol- 

ley  sued  her  father-in-law,  and  was  ished,  where  the  methods  of  adminis- 

decreed  specific  execution  of  a  cove-  tering  justice  are  the  most  advanced, 

nant  of  marriage  settlement,  and  pro-  but  it  still  represents  the  formative, 

tection  of  her  separate  estate.    1  Pom-  growing  branch  of  the  law,  independ- 

eroy  on  Equity  Jurisprudence  (2d  ed.),  ent  of  statutory  enactment." 

§35,   note.      See  22   Am.   and  Eng.  *  Smith  «.  Washington  Gas  Co.,  154 

Encyc.  of  Law,  910.     No  doubt,  then,  TJ.  S.  559;  14  Sup.  Ct.  Rep.  1164. 

as  now,  its  jurisdiction,  based   upon  ^  Springer  u.  Borden  (1895),  154  111. 

the  principle  of  equity  and  good  con-  668;  39  N.   E.   Rep.   603,   Craig,   J.: 

science,  its  flexibility  of  procedure,  "As  the  defendant  will  not  appoint  an 
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specific  performance  of  a  contract  is  enforcible  in  equity  on  trie 
ground  of  the  inadequacy  of  the  remedy  at  law,  the  fact  that  a 
particular  case  belongs  to  a  class  of  cases  in  which  specific  per- 
formance is  granted  is  conclusive  that  the  remedy  by  damages 
is  inadequate.'     "Where  a  person  who  has  contracted  to  convey 


arbitrator,  the  plaintiffs  are  entitled 
to  the  equitable  aid  of  the  court  to  as- 
certain it ;  that  being  the  only  mode, 
under  the  circumstances,  in  which  it 
can  be  ascertained  and  fixed.  The 
relief  sought  is  purely  of  an  equitable 
nature,  to  which  the  plaintiffs  are  en- 
titled, if  they  have  no  adequate  legal 
remedy.  *  *  *  *  jf  the  remedy 
which  the  party  may  have  at  law  will 
not  put  him  in  a  situation  as  benefi- 
cial to  him  as  if  the  agreement  were 
specifically  performed,  relief  will  be 
afforded  in  equity."  In  Viany  v. 
Ferran,  54  Barb.  529,  a  similar  ques- 
tion arose,  and  the  same  doctrine  was 
announced.  See  also.  Coles  v.  Peck, 
96  Ind.  333;  Lowe  v.  Brown,  22  Ohio 
St.  463;  Dinham  «.  Bradford,  5  Ch. 
App.  519.  In  Strohmaier  v.  Zeppen- 
feld,  3  Mo.  App.  429,  a  lease  con- 
tained covenants  of  renewal,  upon  a 
valuation  of  the  premises,  to  be  de- 
termined by  two  freeholders.  The 
appraisement  failed,  and  the  lessee 
filed  a  bill  for  relief.  In  the  decision 
of  the  case  the  court  said:  "As  has 
been  shown,  a  court  of  equity  does 
not  enforce  the  contract  as  made  by 
the  parties,  in  such  cases  as  at  pres- 
ent. On  the  contrary,  equity  pro- 
ceeds upon  the  basis  that  the  contract, 
as  made,  can  not  be  enforced,  and  ap- 
plies its  own  remedies  to  the  violation 
of  its  rules.  The  relief  given  is  of  a 
purely  equitable  nature,  and  the 
ground  upon  which  the  plaintiff  is  en- 
titled to  it  is  that,  while  he  has  a  clear 
right  of  action,  he  has  no  adequate 
remedy  at  law.  The  bill  is  in  the  na- 
ture of  a  bill  for  specific  performance, 
and  while  it  does  not  ask  to  have  ap- 


praisers appointed,  and  to  have  them 
proceed  and  determine  the  value  of 
the  property,  the  court  is  asked  to 
hear  the  evidence,  and  from  this  ev- 
idence do  what  the  contract  required 
the  appraisers  to  do, — fix  the  value  of 
the  property  so  that  a  basis  may  be 
laid  for  ascertaining  the  amount  of 
rent  the  lessor  is  entitled  to  recover. 
The  bill,  therefore,  being  for  specific 
performance,  a  court  of  equity  had 
jurisdiction." 

'  Payne  t).  Still  (Dec.  1894),  10  Wash. 
St.  433;  38Pac.  Rep.  994,  Scott,  J.: 
"After  an  examination  of  the  proofs, 
we  are  satisfied  with  the  finding  of 
the  lower  court  that  the  plaintiffs  both 
agreed  to  execute  the  lease  in  ques- 
tion. It  is  urged,  however,  by  them, 
that  a  specific  performance  of  the  con- 
tract should  not  be  decreed,  on  the 
ground  that  the  testimony  shows  that 
the  defendants  would  suffer  little  or 
no  damage  if  dispossessed,  and  that 
they  had  an  adequate  remedy  at  law. 
But,  if  this  were  true,  it  furnishes  no 
reason  for  excepting  this  particular 
case  from  the  general  rule  applicable 
to  the  class  of  cases  to  which  it  be- 
longs. The  adequacy  or  inadequacy 
of  damages  as  a  remedy  is  not  deter- 
mined with  reference  to  the  circum- 
stances of  a  particular  case,  but  the  in- 
quiry is  whether  such  case  is  one  of  a 
class  where,  in  agreements  generally 
of  the  kind  involved,  the  terms  of  the 
relations  of  the  parties  are  such  that 
the  legal  remedy  of  damages  is  ade- 
quate or  inadequate  (Pomeroy  on 
Specific  Performance  of  Contracts, 
§  27) ;  and  this  case  clearly  falls  with- 
in that  class  wherein  specific  perform- 
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land  agrees  to  pay  the  purchaser  a  specific  sum  as  liquidated 
damages  in  case  he  shall  be  unable  to  make  title  to  the  pur- 
chaser, and  makes  no  honest  effort  to  furnish  such  title,  a  court 
of  equity  will  compel  him  to  specifically  perform  his  contract 
to  convey  the  land,  and  in  such  a  case  the  question  whether 
equity  will  specifically  enforce  the  performance  of  a  contract 
in  which  liquidated  damages  are  agreed  upon  for  its  breach 
does  not  arise.' 


ance  will  be  decreed  on  the  ground  of 
a  part  performance  of  the  contract 
and  the  inadequacy  of  damages." 

'  O'Connor  ?).Tyrrell  (N.  J.  Eq.  1895), 
30  Atl.  Rep.  1061,  McGill,  Oh. :  "The 
only  question  presented  in  the  argu- 
ment was  whether  this  court  will  com- 
pel a  conveyance  to  the  complainant, 
notwithstanding  the  provision  for  the 
payment  of  liquidated  damages  upon 
the  breach  of  the  contract;  the  con- 
tention in  behalf  of  the  defendants 
being  that  by  the  agreement  the  par- 
ties have  expressly  stipulated  the 
measure  of  the  damages  which  will 
result  from  the  defendants'  non-per- 
formance of  the  agreement,  and  there- 
fore equity  will  leave  the  complainant 
to  the  recovery  of  those  damages,  on 
the  ground  that  an  appeal  to  equity 
is  unnecessary,  since  the  legal  relief, 
by  agreement,  has  been  rendered  ade- 
quate. For  the  breach  of  contracts  the 
common  law  gives  a  single  remedy.  It 
requires  the  wrong-doer  to  pay  a  sum 
of  money  as  compensation.  When 
the  contract  broken  is  an  obligation 
to  pay  money,  that  remedy  amounts 
to  specific  performance.  But  there 
are  many  contracts,  for  the  breach  of 
which  such  a  remedy  is  inadequate ; 
and  that  inadequacy  has  given  rise  to 
the  jurisdiction  of  chancery  to  enforce 
specific  performance  of  contracts,  re- 
quiring the  performance  or  omission 
of  the  very  acts  agreed  upon.  The 
remedy  is  thus  made  identical  with 
the  right  withheld,  and  the  defend- 


ant is  thereby  deprived  of  the  option, 
which  the  legal  remedy  practically 
gives  hfm  to  disregard  the  actual  ob- 
ligation by  which  he  is  bound,  and 
pay  a  sum  of  money  in  the  place  there- 
of. Pomeroy  on  Specific  Performance 
of  Contracts,  §3.  It  is  obvious  that 
the  contract  was  not  an  alternative 
one,  to  convey  or  pay  damages.  Dam- 
ages were  to  be  paid  upon  a  '  breach ' 
of  the  contract,  which  primarily  re- 
quired an  honest  effort  to  perform, 
and  failure,  and  do  not  become  a 
factor  in  the  consideration  of  reme- 
dies until  that  precedent  condition  is 
performed.  The  professed  inability 
of  James  Tyrrell  to  deliver  the  deed 
required  does  not  prove  the  inability 
of  him  and  his  cotenants  to  carry  out 
the  contract  upon  their  part.  The 
case  presented,  then,  is  this :  A  cer- 
tain sum  is  agreed  upon  as  satisfaction 
to  the  complainant,  if  bona  fide  effort 
to  make  him  title  fails.  So  far  as  it 
appears  by  the  bill,  the  defendants 
can  make  that  title,  and  the  aid  of 
this  court  is  invoked  to  compel  them 
to  do  so.  I  think  that,  as  the  facts 
now  appear,  the  complainant  is  clearly 
entitled  to  a  decree,  and  that  the  case 
is  not  brought  within  the  controversy 
referred  to  in  Crane  v.  Peer,  43  N.  J. 
Eq.  553 ;  4  Atl.  Rep.  72,  or  affected  by 
the  intimation  of  Chancellor  Halsted 
in  St.  Mary's  Church  v.  Stockton,  8  N. 
J.  Eq.  520,  as  the  defendants'  propo- 
sition suggests." 
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§  880.  The  same  subject  continued— Auxiliary  jurisdic- 
tion.—Where  a  tract  of  land  was  purchased  by  defendants  for 
the  purpose  of  erecting  an  ore-washer,  and  they  covenanted 
that,  in  case  a  stream  which  flowed  through  their  land  into 
land  of  the  vendors  became  unfit  for  cattle  to  drink,  they  would 
construct  a  pipe-line  from  another  stream,  so  as  to  conduct 
clear  water  into  the  vendor's  field,  it  was  held  that  equity  had 
jurisdiction  of  a  bill  to  compel  defendants  to  specifically  per- 
form the  contract,  and  that  as  auxiliary  to  such  jurisdiction  a 
court  of  equity  could  award  damages  for  a  breach  of  the  con- 
tract.'    So  it  has  been  held  that  where  the  complainant  was 


'Grubb  V.  Starkey  (1894),  90  Va. 
831 ;  20  S.  E.  Eep.  784,  Lewis,  P. : 
"A  number  of  objections  have  been 
urged  to  this  decree,  none  of  which, 
in  our  opinion,  are  well  founded.  In 
the  first  place,  the  case  stated  in  the 
bill  is  undoubtedly  within  the  juris- 
diction of  a  court  of  equity.  The  con- 
tract therein  sought  to  be  enforced  is 
not  one  requiring  personal  labor,  or 
the  exercise  of  any  peculiar  skill  or 
judgment,  or  involving  the  perform- 
ance of  continuous  duties  and  super- 
vision. On  the  contrary,  it  is  such  a 
contract  as  could  be  readily  performed 
by  almost  any  ordinary  workman, 
and  its  nature  is  such  that  the  remedy 
at  law  for  its  breach  is  inadequate. 
It  is,  moreover,  well  settled  that,  as 
auxiliary  to  its  authority  to  decree 
specific  performance,  a  court  of  equity 
may  award  damages  for  a  breach  of 
the  contract,  to  be  assessed  either  by 
an  issue  of  quantum  damniflcatus  or  by 
a  master,  at  its  discretion.  Phillips 
V.  Thompson,  1  Johns.  Oh.  131 ;  Nagle 
i).  Newton,  22  Gratt.  814;  Campbell 
71.  Rust,  85  Va.  653;  8  S.  E.  Rep.  664. 
This,  indeed,  is  not  disputed.  But  the 
appellants  contend  that  their  perform- 
ance of  the  contract  in  question  be- 
fore the  entry  of  the  decree,  although 
subsequent  to  the  filing  of  the  bill, 
left  nothing  to  be  specifically  enforced, 
and  consequently  that  the  auxiliary 


power  to  decree  damages  was  likewise 
at  an  end.  In  other  words,  the  con- 
tention is  that,  after  the  pipe  was  laid 
and  the  trough  erected,  the  suit  was 
nothing  more  than  a  suit  to  recover 
damages,  of  which  equity  has  not  ju- 
risdiction. But  this  is  a  mistaken 
view.  The  court  having  acquired  ju- 
risdiction of  the  case  upon  equitable 
ground,  no  subsequent  act  of  the  de- 
fendants could  oust  that  jurisdiction. 
It  is  a  familiar  principle,  as  laid  down 
by  Judge  Staples  in  "Walters  v.  Bank, 
76  Va.  12,  that,  when  a  court  of  equity 
has  once  acquired  jurisdiction  of  a 
cause  it  may  go  on  to  a  complete  ad- 
judication, even  to  the  extent  of  es- 
tablishing legal  rights  and  granting 
legal  remedies,  which  would  other- 
wise be  beyond  the  scope  of  its  au- 
thority. That  is  a  very  strong  case. 
The  object  of  the  suit  was  to  subject 
the  estate  of  a  married  woman  to  the 
payment  of  a  certain  negotiable  note, 
upon  which  the  appellant  was  in- 
dorser,  or  to  require  the  appellant  to 
pay  it.  In  the  progress  of  the  case, 
it  appeared  that  there  was  no  separate 
estate,  whereupon  it  was  insisted  that, 
as  the  supposed  existence  of  a  separate 
estate  was  the  sole  ground  for  going 
into  equity,  the  court  could  proceed 
no  further,  and  that  the  bill  should 
be  dismissed.  But  this  view  was  re- 
jected, and  a  decree  rendered  against 
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originally  entitled  to  a  specific  performance,  but  pending  the 
suit  the  subject-matter  of  the  litigation  is  damaged  or  de- 
stroyed, he  will  not  be  reijiitted  to  his  remedy  at  law,  but  com- 
pensation in  the  nature  of  damages  will  be  awarded.'  When  a 
contract  for  insurance  has  been  made,  but  no  policy  to  evidence 
it  has  been  issued,  the  remedy  of  the  insured,  after  loss,  may  be 
by  bill  in  equity,  on  the  principle  of  specific  performance;  and 
the  court  does  not  simply  decree  the  specific  performance  of 
the  agreement  by  the  actual  execution  of  a  policy  of  insurance, 
and  then  compel  the  insured  to  bring  an  action  on  that  policy, 
but,  to  avoid  multiplicity  of  actions  and  delay,  having  the 
parties  before  it  properly  for  specific  performance,  will  at  once 
decree  the  payment  of  the  amount  which  would  be  recoverable 
under  the  policy  if  issued,  agreeably  to  that  principle  of  equity 
practice  that,  when  all  the  necessary  parties  are  before  the  court 
for  one  purpose,  it  will  give  full  and  complete  relief,  and  not 
send  them  to  another  court. ^  And  the  general  rule  is  that  a 
court  of  equity  has  jurisdiction  to  enforce  specific  performance 
of  a  contract  by  a  defendant  to  do  defined  work  upon  his  own 
property,  in  the  performance  of  which  the  plaintiff  has  a  ma- 
terial interest,  and  which  is  not  capable  of  adequate  compensa- 
tion in  damages;  as,  for  example,  an  agreement  on  the  part  of 
a  railway  company  to  make  an  archway  under  its  tracks,  or  to 
construct  a  siding  at  a  particular  point  for  the  convenience  of 
an  adjoining  land-owner.' 

§  881.  No  jurisdiction  to  award  damages  merely. — It  is  a  gen- 
eral rule  that,  if  a  complainant  knows  at  the  time  he  files  his  bill 
that  the  contract  can  not  be  specifically  performed  or  decreed, 
the  bill  will  not  be  sustained  for  a  compensation  in  damages, 
for  it  would  be  one,  then,  purely  for  the  recovery  of  a  moneyed 

the  appellant  for  the  debt,  which  this  1895),  21  S.  E.  Eep.  854;  "Wooddy  v. 

court  affirmed,  on  the  principle  above  Old  Dominion  Ins.  Co.,  31  Gratt.  362 ; 

stated."  Franklin  Ins.  Co.  v.   Colt,   20  Wall. 

'  2  Story  on  Equity  Jurisprudence,  560. 

§  794;  Nelson  v.  Bridges,  2  Beav.  239;  ^1  Story  on  Equity  Jurisprudence, 

Chapman  B.  Railroad  Co.,  6  Ohio  St.  §721a;    Storer    v.    Railway    Co.,    2 

119.  Younge  &  C.  Ch.  48 ;  Greene  v.  Eail- 

2  Croft  V.  Hanover  Ins.  Co.  (W.  Va.  way  Co.,  L.  R.  13  Eq.  44. 
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demand,  of  which  a  court  of  equity  has  no  jurisdiction.'  And 
on  a  bill  for  specific  performance,  a  decree  assessing  damages 
against  defendants  can  not  be  rendered  unless  it  appears  that 
they  are  or  may  be  unable  to  perform  their  contract,  and  then 
not  without  giving  them  the  opportunity  to  do  so,  by  awarding 
damages  in  the  alternative."  But  where  the  defendant  de- 
prives himself  of  the  power  to  perform  the  contract  specifically 
during  the  pendency  of  a  suit  to  compel  such  performance,  a 
court  of  equity  may  retain  jurisdiction,  and  award  to  the  com- 
plainant compensation  in  damages,  to  prevent  a  multiplicity 
of  suits.  Such  a  decree  will  be  proper  where  the  defendant 
has  deprived  himself  of  the  power  to  perform  the  contract 
prior  to  the  filing  of  the  bill,  but  without  the  knowledge  of 
complainant.^  Where,  under  a  bill  for  specific  performance  of 
a  contract  of  sale,  complainant,  after  securing  a  temporary  in- 
junction against  a  sale  to  other  parties,  withdraws  so  much 
of  the  bill  as  seeks  specific  performance,  with  the  understand- 
ing that  if  the  court  finds  him  entitled  to  specific  performance 
it  shall  award  damages  in  lieu  thereof,  it  is  then  proper  to  dis- 
solve the  injunction,  since  it  could  only  be  awarded  as  inci- 
dent to  the  relief  originally  sought.* 

§  882.  Where  no  remedy  at  law. — A  bill  praying  for  spe- 
cific performance,  in  a  case  in  which  the  aid  of  a  court  of 
equity  may  be  properly  sought,  must  contain  a  full  and  clear 
statement  of  the  circumstances  showing  that  an  action  at  law 
would  not  afford  an  adequate  remedy  to  complainant.'     Thus 

'  Waterman  on  Specific  Performance  contain  allegations  sufficient  to  show 

of    Contracts,    §  516 ;    1  Pomeroy  on  that  actions  at  law  will  not  be  plain, 

Equity  Jurisprudence,  §  178.  adequate,  and  complete  means  of  re- 

^Bastman  v.  Eied  (1893),  101  Ala.  dress.  The  bill  now  before  us  contains 

320 ;  18  So.  Rep.  46.  no  such  allegations.     It  avers  that,  by 

^  Waterman    on    Specific  Perform-  reason  of  the  non-performance  of  the 

ance  of  Contracts,  §  517.  agreement  of  the  city  to  extend  the 

«Westcott    V.    Mulvane    (1893),   58  sewer,     the    plaintiff's    property    is 

Fed.  Rep.  305.  greatly  damaged,  and  that  he  is  pre- 

=  Gove  V.  City  of  Biddeford  (1893),85  vented  from  using  his  land  for  build- 
Maine,  393;  27Atl.  Rep.  264,  per  Wal-  ing  lots,  as  he  otherwise  would  do. 
ton,  J. :  "  This  court  has  recently  held  But  these  are  only  such  general  alle- 
that,  in  all  cases  in  which  decrees  com-  gations  as  could  be  made  in  every 
pelling  the  specific  performance  of  case.  They  show  no  specific  circum- 
contracts  are  asked  for,  the  bills  must  stances,  such  as  would  be  necessary  to 
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if  municipal  authorities  make  contracts  in  relation  to  sewers, 
or  other  similar  structures,  which  are  binding  on  the  mu- 
nicipality, and  the  latter  neglect  or  refuse  to  perform  them, 
redress  must  be  sought,  as  a  general  rule,  in  actions  at  law.' 
The  fact  that  the  bill  sets  forth  the  contract,  and  prays  for 
justify  a  decree  for  specific  perform-    tliat  the  judgment  and  discretionary 


ance.  Porter  v.  Land  and  Water  Co., 
84  Maine,  195;  24  Atl.  Eep.  814.  And 
see  Atwood  v.  Cobb,  16  Pick.  227; 
26  Am.  Dec.  657,  and  note." 

1  Gove  V.  City  of  Biddef  ord,85  Maine, 
393,  per  Walton,  J.:  "  This  is  a  suit  in 
equity.  Annexed  to  the  plaintiff's 
bill  is  a  paper  signed  by  the  plaintiff 
and  four  other  persons,  the  latter  pro- 
fessing to  act  as  a  committee  of  the 
city  of  Biddeford,  in  which,  among 
other  things,  it  is  agreed  that  the  city 
shall  extend  a  sewer  through  the 
plaintiff's  land;  and  the  plaintiff 
avers  that  a  reasonable  time  has 
elapsed,  and  that  the  city  has  neglect- 
ed and  refused  to  extend  the  drain 
through  his  land,  as  it  agreed  to  do, 
and  he  prays  that  the  court  will  de- 
cree a  ^specific  performance  of  the 
agreement.  The  city  denies  that  the 
persons  who  undertook  to  act  as  its 
committee  had  authority  so  to  do, 
and  denies  that  their  action  is  bind- 
ing upon  the  city;  and  it  says,  fur- 
ther, that  the  plaintiff  has  a  plain, 
adequate  and  complete  remedy  by  an 
action  at  law,  and  that  he  has  in  fact 
commenced  such  an  action,  and  that 
it  is  now  pending  in  court ;  and  the 
city  demurs  to  the  bill.  We  think  the 
demurrer  must  be  sustained.  It  has 
been  denied  that  a  municipal  corpora- 
tion can  bind  itself  by  such  a  con- 
tract. In  a  recent  case  in  Wisconsin, 
the  city  of  Hartford  had  agreed  to 
erect  a  city  hall  on  a  lot  of  land  which 
the  plaintiffs  had  conveyed  to  the  city 
for  that  purpose,  and  the  plaintiffs 
asked  for  a  decree  to  compel  a  specific 
performance  of  the  agreement ;  but  the 
court  refused  to  grant  it,  on  the  ground 

71 


authority  of  the  city  council  could  not 
be  bound  by  such  an  agreement ;  that 
if  such  an  agreement  had  been  made, 
still,  if,  upon  further  consideration,  it 
was  deemed  best  to  build  upon  an- 
other lot,  the  city  had  a  right  so  to 
do,  and  that  it  would  be  highly  im- 
proper for  a  court  of  equity  to  inter- 
fere with  the  gwasi-judicial  or  legis- 
lative power  of  municipal  corporations 
in  matters  which  concern  the  welfare 
and  convenience  of  all  their  citizens ; 
that  in  such  matters  municipal  cor- 
porations must  be  left  at  all  times  free 
to  exercise  their  powers,  untrammeled 
by  the  private  interests  of  individ- 
uals. Kendall  v.  Frey,  74  Wis.  26; 
42  N.  W.  Eep.  466.  In  a  case  in  Ten- 
nessee it  was  held  that  a  court  of 
equity  had  no  power  to  compel  a  city 
to  build  a  sewer ;  that  the  building  of 
a  public  sewer  by  a  municipal  cor- 
poration is  the  exercise  of  legislative 
discretion,  which  the  courts  can  not 
rightfully  coerce  or  control.  Horton 
V.  Mayor,  etc.,  4  Lea,  39.  And  to  the 
same  effect  is  Mills  v.  City  of  Brook- 
lyn, 32  N.  Y.  489.  If  municipal,  of- 
ficers or  duly-authorized  committees 
make  contracts  in  relation  to  sewers, 
or  other  similar  structures,  which  are 
binding  upon  their  towns  or  cities, 
and  the  latter  refuse  or  neglect  to  per- 
form them,  we  think  redress  must,  as 
a  general  rule,  be  sought  in  actions  at 
law;  and  if  an  exceptional  case  arises, 
in  which  the  aid  of  a  court  of  equity 
may  properly  be  sought  (and  we  do 
not  mean  to  say  that  such  a  case  is 
impossible),  the  bill  praying  for  a 
specific  performance  must  contain  a 
full  and  clear  statement  of  the  cir- 
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damages  in  case  specific  performance  can  not  be  granted, 
does  not  deprive  the  court  of  jurisdiction,  where  it  does  not  ap- 
pear that  plaintiff  is  not  entitled  to  specific  performance,  and 
that  the  legal  remedy  of  damages  is  all  that  can  be  decreed.' 
Where,  in  an  action  for  specific  performance,  it  appeared  that 
defendant  agreed  with  plaintiff  to  turn  over  to  it  all  inventions 
made  by  him  on  machinery,  the  agreement  providing  that,  if  any 
dispute  arose,  it  should  be  submitted  to  arbitration;  and  that 
defendant  made  several  inventions,  took  out  letters  patent,  and 
refused  to  assign  them  to  plaintiff,  it  was  held  that  a  com- 
plaint alleging  these  facts  was  not  demurrable  upon  the  ground 
that  the  matter  should  first  have  been  submitted  to  arbitration, 
as  it  does  not  appear  that  there  was  anything  to  arbitrate.^ 

§  883.  Enforcing  contract  which  requires  huilding  to  be 
done. — The  rule  is  not  universal  that  courts  of  equity  will 
never  assume  jurisdiction  to  enforce  a  contract  which  requires 
some  building  to  be  done.  They  have  enforced  such  contracts 
from  the  earliest  days  to   the   present  time.'     Thus,  when  a 


cumstanoes  which  create  the  excep- 
tion, and  render  the  assistance  of  the 
court  necessary,  or  the  relief  prayed 
for  will  not  be  granted." 

^  Konnerup  v.  Fandson  (1894),  8 
Wash.  551;  36  Pac.  Rep.  493,  per 
Danbar,  C.  J. :  "It  is  also  contended 
by  the  respondents  that  under  the 
rule  laid  down  by  this  court  in  Mor- 
gan V.  Bell,  3  Wash.  St.  554;  28  Pac. 
Rep.  925,  inasmuch  as  the  complaint 
sets  forth  the  contract  upon  which  the 
cause  of  action  is  based,  and  prays 
that,  provided  specific  performance 
can  not  be  had,  plaintiff  be  compen- 
sated in  damages,  the  court  has  no 
jurisdiction  of  the  case,  for  the  reason 
that  the  only  basis  upon  which  a  court 
of  equity  can  take  jurisdiction  of  an 
action  for  specific  performance  is  that 
there  is  no  adequate  remedy  at  law. 
What  was  decided  by  this  court  in 
Morgan  v.  Bell,  supra,  was  that  in  an 
action  for  specific  performance,  where 
defendant,  without  any  fault  of  his 


own,  is  legally  incapacitated  from 
performing  the  contract,  and  this  fact 
is  known  to  plaintiffs  when  they  com- 
mence suit,  the  court  has  no  juris- 
diction of  the  case ;  and,  having  no 
jurisdiction  to  decree  performance,  it 
can  render  no  alternative  judgment 
for  damages.  In  that  case  it  appeared 
that  the  plaintiff  knew  at  the  time  of 
the  commencement  of  the  action  that 
specific  performance  could  not  be  en- 
forced, because  the  title  was  not  in 
the  defendant,  and  it  was  plainly  an 
action  brought  in  the  equity  court  to 
avoid  the  assessment  of  the  damages 
by  the  jury,  where  the  equitable  ac- 
tion must,  of  necessity,  fail,  and  not 
that  the  damages  were  incident  to  the 
failure." 

^Woonsocket,  etc.,  Press  Co.  v. 
Miller,  18  R.  I.  657;  29  Atl.  Rep.  838. 

'  Fry  on  Specific  Performance  of 
Contracts  (3d  ed.),  §§  88,  98,  102,  103; 
2  Story  on  Equity  Jurisprudence, 
§§  725-728;   Year  Book,  8  Edw.  IV, 
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covenant  in  a  lease  requires  that  at  the  moment  of  delivery  of 
possession  of  the  premises  there  shall  be  included  the  necessary 
apparatus  to  reasonably  heat  and  light  them,  the  lessee  is  not 
obliged  to  resort  to  an  action  at  law  for  the  possession  of  the 
premises  before  bringing  a  bill  for  specific  performance  of  the 
covenant  to  light  and  heat.' 


pi.  11 ;  Twyford  v.  Wareup,  Finch, 
310,  In  Prospect  Park,  etc.,  R.  Co. 
V.  Coney  Island,  etc.,  R.  Co.  (1894), 
144  N.  Y.  152,  Bartlett,  J.,  said:  "The 
provisions  of  this  contract  are  neither 
complicated  nor  difficult,  and  are  such 
as  a  court  of  equity  can  enforce,  in  its 
discretion.  A  few  of  the  cases  may  be 
referred  to,  as  illustrating  the  power 
vested  in  a  court  of  equity  to  compel 
the  specific  performance  of  contracts 
similar  to  the  one  at  bar.  In  Storer 
V.  Railroad  Co.,  2  Younge  &  C.  N.  R. 
48,  the  court  compelled  the  defendant 
to  construct  and  forever  maintain  an 
archway  and  its  approaches.  The 
court  said  there  was  no  difficulty  in 
enforcing  such  a  decree.  In  Wilson 
V.  Railroad  Co.,  L.  R.  9  Eq.  28,  the 
the  defendant  was  compelled  to  erect 
and  maintain  a  wharf.  See  also, 
Greene  v.  Railroad  Co.,  L.  R.  13  Eq. 
44.  In  Wolverhampton  &  W.  R.  R. 
V.  London  &  N.  W.  R.  R.,  L.  R.  16 
Eq.  433."  And  see,  Joy  v.  St.  Louis, 
138  TJ.  S.  1 ;  Lawrence  v.  Railway  Co., 
36  Hun,  467. 

'Jones  V.  Parker,  163  Mass.  564; 
40  N.  E.  Rep.  1044,  Holmes,  J. :  "It 
does  not  need  argument  to  show  that 
the  covenant  is  valid.  Whether  it 
should  be  enforced  specifically  admits 
of  more  doubt,  the  question  being 
whether  it  is  certain  enough  for  that 
purpose  (Fry  on  Specific  Peformance, 
§§  380-386),  and  whether  a  decree  for 
specific  performance  would  not  call  on 
the  court  to  do  more  than  it  is  in  the 
habit  of  undertaking.  Lucas  v.  Com- 
merford,  3  Brown  Ch.  166,  167; 
Ross  V.  Union,  etc.,  R.  Co.,  Woolw. 
26, 43,  Fed.  Cas'.  No.  12,080.   We  are  of 


opinion  that  specific  performance 
should  be  decreed.  With  regard  to 
the  want  of  certainty  of  the  covenant, 
if  the  plaintiff  were  left  to  an  action 
at  law  a  jury  would  have  to  determine 
whether  what  was  done  amounted  to 
a  reasonable  heating  and  lighting.  A 
judge  sitting  without  a  jury  would 
find  no  difficulty  in  deciding  the  same 
question.  We  do  not  doubt  that  an 
expert  would  find  it  as  easy  to  frame 
a  scheme  for  doing  the  work.  The 
other  question  is  practical  rather 
than  a  matter  of  precedent.  It  fairly 
is  to  be  supposed,  in  the  present  case, 
that  the  difference  between  the  plain- 
tiS  and  the  defendants  is  only  with 
regard  to  the  necessity  of  some  or 
more  elaborate  apparatus  for  light 
and  heat,  a  difference  which  lies 
within  a  narrow  compass,  and  which 
can  be  adjusted  by  the  court.  A  fur- 
ther objection  is  taken  that  the  in- 
strument is  a  lease,  and  therefore 
there  is  a  remedy  for  possession  of 
the  premises  at  law,  and  that  the  cov- 
enant to  heat  and  light  is  not  to  be 
performed  until  after  possession  is 
taken.  It  would  be  a  sufficient  an- 
swer that  performance  of  the  covenant 
to  heat  and  light  was  to  begin  at  the 
moment  of  performance  of  the  cove- 
nant to  deliver  possession,  and  that 
the  defendant  is  alleged  to  have  re- 
pudiated both  of  these  obligations. 
But  we  may  go  further.  According 
to  the  allegations  of  the  bill,  occupa- 
tion of  the  premises  for  the  contem- 
plated purposes  is  impossible  without 
the  completion  of  them  by  the  con- 
struction therein  of  proper  apparatus 
for  heating  and  lighting.     The  cove- 
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§  884.  Discretion  of  court  of  equity— If  contract  inequita- 
ble.— The  court  exercises  discretion  in  granting  or  withhold- 
ing a  decree  of  specific  performance,  neither  party  being  en- 
titled to  it  as  a  matter  of  right.  It  is  not  a  discretion  which 
will  be  arbitrarily  or  capriciously  exercised,  but  a  sound,  judi- 
cial discretion,  controlled  by  fixed  rules  and  principles,  in 
view  of  the  special  features  and  incidents  of  each  case.'  A 
court  of  equity  will  not  always  compel  the  specific  performance 
of  a  contract,  and  if  there  is  anything  that  makes  it  uncon- 
scionable for  equity  to  lend  its  aid,  specific  performance  will 
not  be  decreed.^  The  specific  performance  of  a  contract  for 
the  sale  of  lands  is  not  a  matter  of  right  in  either  party, 
but  rests  within  the  sound,  reasonable  discretion  of  a  court  of 
equity.  This  discretion  will  only  be  exercised  where  the  com- 
plainant shows  himself  prompt  and  eager  to  perform  the  con- 
tract on  his  part,  and  to  have  same  performed  by  the  other 
party.'  If  a  contract  is  unfair,  oppressive  or  otherwise  in- 
equitable, a  court  of  equity  will  not  enforce  it.'  And  if  the 
character  and  condition  of  the  property,  to  which  the  contract 

nant  itself  affords  an  argument  that  machinery,     or    apparatus     without 

artiiicial  light  and  heat  were  as  neces-  which  it  would  be  impossible  'there- 

sary  constituents  of  the  premises  as  after  reasonably  to  heat  and  light  the 

natural  light  was  in  Brande  v.  Grace,  demised  premises.'      See  Bullard  v. 

154  Mass.  210;  31  N.  E.  Rep.  633,  or  a  Inhabitants  of  Shirley,  153  Mass. 559; 

cistern  in  Oleves  v.  "Willoughby,    7  27  N.  E.  Rep.  766." 

Hill,  83,  90,  91.     It  is  'so  interwoven  'Waterman    on  Specific    Perform- 

with  the  original  contract  as  to  be-  ance  of  Contracts,  §  6. 

come  an  essential  part  of  it.'   Bally  v.  '  Dintlemanti.  Gilbert,  140  111.  597; 

Wells,   3    Wils.    25,    30.     If    so,  the  30  N.  E.  Rep.  766.      Specific  perform- 

plaintiff  would  not  be  bound  to  accept  ance  is  not  a  matter  of  right,  but  of 

possession,  if  offered  without  artificial  sound     legal    discretion.      Shaw    v. 

light  and  heat.  Cleves  i;.  Willoughby,  Schoonover,   130  111.   448;    22  N.  E. 

ubi  supra.     And  although  it  has  been  Rep.  589. 

said,  with  truth,  in  a  different  class  of  ^  Knox?).Spratt,23Fla.64;  6So.  Rep. 

cases,   that  the   mode  in  which  one  924;  Van  Doren  u.  Robinson,  16  N.  J. 

party  to  a  bargain  shall  enable  him-  Eq.  256 ;    Goodwin  v.  Lyon,  4  Port, 

self  to  do  what  he  has  agreed  to  do  is  (Ala.)  297 ;    Porter  v.  Dougherty,  25 

no  part  of  the  contract  (Pratt  v.  Tele-  Pa.  St.  405 ;  Gentry  v.  Rogers,  40  Ala. 

phone  Co.,  141  Mass.  225,  229 ;  5  N.  E.  442. 

Rep.  307) ,  the  present  covenant  fairly  «  Moon's  Admr.  v.  Crowder,  72  Ala. 
may  be  construed  to  mean  that  at  the  79 ;  Irwin  v.  Bailey,  72  Ala.  467 ;  Car- 
moment  when  delivery  of  possession  lisle  v.  Carlisle,  77  Ala.  339 ;  Ellis  v. 
is   due  there  shall  be  the  necessary  Burden,  1  Ala.  458. 
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refers,  have  been  so  altered  that  the  terms  and  conditions  of 
it  are  no  longer  applicable  to  the  existing  state  of  things,  a 
court  of  equity  will  ordinarily  not  grant  any  relief,  but  will  leave 
the  parties  to  their  remedy  at  law.'  But  if  a  contract  relating 
to  property  was  at  the  time  it  was  made  a  reasonable  and  fair 
one,  the  parties  will  be  considered  as  having  taken  upon  them- 
selves the  risk  of  subsequent  fluctuations  in  the  value  of  the 
property,  and  such  fluctuations  are  not  allowed  to  prevent  its 
specific  performance;  with  the  modification,  however,  that  if 
these  subsequent  changes  of  circumstances  have  been  in  some 
way  due  to  the  conduct  of  the  party  who  seeks  the  perform- 
ance, it  will  not  be  enforced.^  The  rule  which  has  been  ob- 
served in  many  cases  is  that  a  c6ntract  is  to  be  judged  as  of 
the  time  at  which  it  was  made,  and,  if  fair  when  made,  the 
fact  that  it  has  become  a  hard  one  by  the  force  of  subsequent 
events  will  not  necessarily  prevent  its  specific  performance.' 
And  where  the  contract  is  a  speculative  one,  and  the  parties  are 
not  in  a  confidential  relation  and  have  equal  opportunities  for 
forming  a  judgment,  the  contract  may  be  enforced,  although 
the  result  be  a  loss  to  one  party  and  a  great  profit  to  the  other.' 

'  1  Story  on  Equity  Jurisprudence,  each  engaged  in  a  speculative  venture ; 

§§  750,  750a,  769.  it  was   a  heads   and    tails  business ; 

'  Fry   on    Specific   Performance  of  each   examined  the  property  of   the 

Contracts,  §  252p ;   Pomeroy  on  Con-  other ;  each  had  equal  opportunities 

tracts,  §§  177,  178;  Lester  «.  Foxcro ft,  of  forming  his  judgment  and  descry- 

1  White  &Tudor's Lead.  Gas.  Eq.  1038;  ing  the  future ;    the  complainant  and 

Waterman  on  Specific  Performance  of  his  associates  had  faith  in  the  city  of 

Contracts,  §  135.  Shelby,  on  paper;  they  invested  their 

'  ProspectPark,  etc.,  R.  Co.  v.  Coney  money  in  some  of  its  lots ;  the  com- 
Island,  etc.,  R.  Co.  (Dec.  1894),  144  plainant  asked  the  defendant  100  per 
N.  Y.  152;  Marble  Co.  v.  Ripley,  10  cent,  on  his  investment,  which,  ac- 
Wall.  339,  358.  And  see,  Franklin  cording  to  the  history  of  such  enter- 
Tel.  Co.  V.  Harrison,  145  U.  S.  459;  prises,  was  not  an  extraordinary  ap- 
Paine  v.  Hutchinson,  L.  R.  3  Eq.  257;  preciation  in  price,  and  the  defendant 
Jackson  v.  Lever,  3  Brown  Ch.  605 ;  risked  his  judgment  and  bought.  If 
Stuart  V.  Railway  Co.,  15  Beav.  513.  things  had  gone   as   he  anticipated, 

*  Homan  v.  Stewart,  103  Ala.  644 ;  and  in  a  short  while  he  could  have  re- 
16  So.  Rep.  35,  Haralson,  J. :  "There  alized  a  large  profit,  as  many  investors 
wasnounfaJrness,impositionorfraud,  in  such  coming  cities  did,  and  the 
as  far  as  appears,  practiced  by  com-  tide  had  not  rolled  back  on  him,  we 
plainant  on  defendant.  The  contract  would  not,  in  all  probability,  have 
was  a  fair  one,  in  that  the  parties  heard  of  this  suit.  Two  months  after- 
traded  at  arm's   length;    they  were  wards,  he  returned  the  Witherby  re- 
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§  885.    Judicial   discretion — Contract  to   be  mutual. — The 

remedy  by  specific  performance  is  not  a  matter  of  strict  right, 
but  of  sound  judicial  discretion,  and  will  be  granted  or  denied, 
as  the  justice  and  right  of  the  particular  case  shall  seem  to  the 
court,  upon  a  full  consideration  of  the  rights  and  equities  of  the 
parties,  to  require.  As  a  general  rule,  specific  performance 
will  not  be  decreed  in  any  case  where  mutuality  of  obligation 
and  remedy  does  not  exist. '  But  a  contract  that  plaintiff  and  de- 


ceipt,  which  had  been  transferred  to 
him,  and  authorized  complainant  to 
draw  on  him  for  $101,  the  amount  of 
money  complainant  had  paid  him  in 
cash  in  the  trade,  besides  the  $1,100 
represented  by  said  receipt.  In  re- 
turning said  paper,  and  repudiating 
his  contract,  it  must  be  noticed  that 
he  based  his  repudiation,  on  the  al- 
leged ground  that  the  land  com- 
plainant proposed  to  trade  to  him, 
he  ■  found,  on  investigation,  to  be 
worth  less  than  represented,  and  for 
the  further  reason  that  the  receipt  for 
it  recited,  "received  from  the  Shelby 
Iron  Company,"  instead  of  from  him- 
self, complainant,  and  that  he  under- 
stood the  complainant  had  no  interest 
in  the  Shelby  Iron  Company.  As  we 
have  seen,  such  an  excuse  as  the  last 
stated  could  not,  as  between  the  par- 
ties, be  fairly  set  up.  It  was  not 
shown,  or  attempted  to  be  shown,  that 
complainant  did  not  have  such  an  in- 
terest in  the  Shelby  lots  as  he  repre- 
sented and  transferred,  or  that  the  de- 
fendant was  ever,  for  any  reason, 
denied  such  an  interest  in  that  pur- 
chase. Again,  the  fact  must  not  be 
everlooked,  that  if  complainant  had 
not  sold  to  defendant,  he  might,  for 
aught  appearing,  have  made  a  profit 
by  selling  to  some  one  else,  which  he 
could  not  do,  at  least  before  defend- 
ant repudiated  the  contract,  and  this 
may  have  been  too  late.  And  of  the 
value  of  the  land,  it  must  be  held,  de- 
fendant was  as  competent  to  judge  as 
complainant." 


■  Pensacola  Gas  Co.  v.  Municipality 
(1894),  33  Fla.  322;  14  So.  Eep.  826, 
perMabry,  J.  ^  "  We  said  in  McCrillia 
)'.  Copp,  31  Fla.  100;  12  So.  Rep.  643, 
that  the  'enforcement  of  the  specific 
execution  of  a  contract  in  a  court  of 
equity  is  not  a  matter  of  strict  legal 
right,  but  rests  in  the  sound  discre- 
tion of  the  court.  This  does  not  mean 
an  arbitrary  discretion,  but  a  sound 
legal  discretion ;  and  it  may  be  stated, 
generally  that  a  court  of  equity  will 
decree  the  specific  performance  of  a 
written  contract  where  it  is  certain, 
fair  in  all  of  its  parts,  not  in  contra- 
vention of  law  or  public  policy,  and 
is  capable  of  being  performed.'  Vide 
Knox  V.  Spratt,  23  Fla.  64;  6  So. 
Rep.  924,  and  Dewhurst  v.  Wright, 
29  Fla.  223;  10  So.  Rep.  682." 
Ten  Eyck  v.  Manning  (1893),  52 
N.  J.  Eq.  47;  27  Atl.  Rep.  900,  per 
Van  Fleet,  "V.  C. :  "  The  enforcement 
or  denial  of  this  remedy  is  regulated 
by  certain  well-established  principles, 
one  of  which  is  that  it  will  not  be 
granted,  as  a  general  rule,  in  cases 
where  mutuality  of  obligation  and 
remedy  does  not  exist;  or,  stated  in 
another  form,  mutuality  of  remedy 
is  essential  to  the  maintenance  of  a 
suit  for  specific  performance.  Fry  on 
Specific  Performance, §286 ;  Waterman 
on  Specific  Performance,  §  196.  While 
the  forms  in  which  this  principle  has 
been  expressed  are  somewhat  variant, 
they  are  identical  in  substance.  Sir 
James  Wigram,  V.  C,  in  Waring  v. 
Railway  Co.,  7  Hare,  482,  492,  stated 
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fendant  shall  buy  a  tract  of  land,  and  that  the  deed  shall  run 
to  defendant,  and  that  plaintiff  shall  pay  part  of  the  price, 
and  receive  a  deed  from  defendant  to  a  portion  of  the  land,  is 


it  in  this  form:  'If  that  which  the 
defendant  is  entitled  to  be  something 
■which  the  court  can  not  give  him,  it 
certainly  has  been  the  generally  un- 
derstood rule  that  that  is  a  case  in 
which  the  court  will  not  interfere.' 
And  in  \^an  Doren  v.  Robinson,  16 
N.  J.  Eq.  256,  Chancellor  Green  said: 
'The  general  principle  is  that,  where 
the  contract  is  incapable  of  being  en- 
forced against  one  party,  that  party 
is  equally  incapable  of  enforcing  it 
against  the  other.'  In  Beard  v.  Lin- 
thicum,  1  Md.  Ch.  345,  350,  Chancellor 
Johnson  held  that  if  one  of  the  par- 
ties is  not  bound,  or  is  not  able  to 
perform  his  part  of  the  contract,  he 
can  not  call  upon  the  court  to  compel 
specific  performance  by  the  opposite 
party ;  and  in  the  subsequent  case  of 
Duvall  V.  Myers,  2  Md.  Ch.  401,  405, 
the  same  judge  said,  in  substance, 
that  the  right  to  the  specific  execution 
of  a  contract  depends  upon  whether 
the  agreement  is  obligatory  upon  both 
parties,  so  that  upon  the  application 
of  either  against  the  other  the  court 
can  compel  a  specific  performance. 
And  Chief  Justice  Beasley,  in  pro- 
nouncing the  opinion  of  the  court  of 
errors  and  appeals  in  Richards  v. 
Green,  23  N.  J.  Eq.  636,  537,  said :  'In 
every  case  that  I  can  find,  where  spe- 
cific performance  has  been  ordered,  a 
mutual  remedy  existed  upon  the  con- 
tract at  the  time  of  rendering  the  de- 
cree. It  seems  to  me  that  the  rule  is 
universal  to  this  extent :  that  equity 
will  not  direct  a  performance  of  the 
terms  of  an  agreement  by  the  one 
party  when,  at  the  time  of  such  order, 
the  other  party  is  at  liberty  to  reject 
the  obligation  of  such  agreement.' 
The  reason  on  which  this  principle 
rests  was  stated  by  Lord  Redesdale 


in  Lawrenson  v.  Butler,  1  Schoales  & 
L.  13,  18,  in  this  wise:  Were  it  'oth- 
erwise, it  would  follow  that  the  court 
would  decree  a  specific  performance 
where  the  party  called  upon  to  perform 
might  be  in  this  situation :  that,  if  the 
agreement  was  disadvantageous  to  him 
he  would  be  liable  to  the  perform- 
ance, and  yet,  if  advantageous  to  him, 
he  could  not  compel  a  performance. 
This  is  not  equity,  as  it  seems  to  me.' 
This,  like  many  other  general  rules,  is 
subject  to  exceptions.  A  covenant  to 
renew  a  lease  will  be  enforced  against 
the  lessor,  although  the  lessee  is  un- 
der no  reciprocal  obligation  to  accept 
an  additional  term.  Van  Doren  v. 
Robinson,  16  N.  J.  Eq.  256,  259.  And 
so,  too,  where  an  optional  or  unilat- 
eral contract  to  convey  rests  on  a  suf- 
ficient consideration  to  make  it  obliga- 
tory, the  contract  may  be  specifically 
enforced ;  as,  for  example,  if  a  lessor, 
by  the  lease,  agrees  to  convey  the 
demised  premises  to  the  lessee  at  a 
future  time,  at  a  fixed  price,  without 
requiring  the  lessee  to  enter  into  a  re- 
ciprocal obligation  to  purchase,  a  spe- 
cific performance  of  the  contract  may 
be  ordered  against  the  lessor,  the 
presumption  in  such  a  case  being  that 
the  lessee  agreed  to  pay  a  larger  sum 
as  rent,  in  consideration  of  the  op- 
tional right  to  purchase,  than  he  oth- 
erwise would  have  agreed  to  pay. 
Hawralty  v.  Warren,  18  N.  J.  Eq.  124, 
126.  But,  except  in  these  cases,  and 
others  resting  on  a  similar  founda- 
tion, the  principle,  I  think,  must  be 
considered  to  be  firmly  established, 
by  a  multitude  of  adjudications,  that 
specific  performance  will  not  be  de- 
creed in  any  case  where  reciproc- 
ity of  remedy  does  not  exist."  In 
McDonald  v.  Minnick   (111.  1893),  35 
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not  void  for  lack  of  mutuality.'  In  general  whether  the  specific 
performance  of  a  contract  to  purchase  real  estate  shall  be  decreed 
is  largely  a  matter  of  discretion  with  the  court,  and  the  rule  is 
to  deny  an  application  therefor  where  to  decree  specific  per- 
formance would  be  inequitable  and  unjust.  Instead  of  such  a 
decree  the  plaintiff  may  be  permitted  to  recover  what  he  has 
paid  under  the  contract.^ 

§  886.  Mutuality. — Where,  by  the  terms  of  an  instrument 
under  seal,  signed  by  two  parties,  an  obligation  is  imposed 
upon  one  of  them  to  make  a  conveyance  of  land  to  the  other 
upon  the  performance  of  conditions  set  forth  in  the  instrument, 
even  though  there  be  no  express  undertaking  upon  the  part  of 
the  latter  to  perform,  the  contract  is  nevertheless  mutual,  and 
the  latter  is  bound  to  the  performance  of  the  covenants  and 
conditions  thereby  impliedly  imposed  upon  him.'  So,  also,  a 
contract  under  seal,  to  convey  land  to  another  upon  the  pay- 


N.  E.  Rep.  367,  the  court  said :  "It  is 
the  established  rule  that  courts  will 
decree  the  specific  performance  of 
contracts  only  when,  in  the  exercise 
of  a  sound  legal  discretion,  they  find, 
from  all  the  circumstances,  it  sub- 
serves the  ends  of  justice.  It  is  never 
decreed  as  a  matter  of  course,  even 
when  a  legal  contract  is  shown  to 
exist.  True,  that  relief  can  not  be 
denied  from  mere  whim  or  caprice, 
but,  as  in  every  other  case  when  legal 
discretion  is  invoked,  the  action  must 
be  reasonable.  We  can  not  say,  from 
all  the  facts  and  circumstances  in 
proof  in  this  case,  that,  taken  in  con- 
nection with  the  very  loosely  drawn 
contract  between  the  parties,  a  court 
of  equity  ought  to  have  specifically  en- 
forced its  performance." 

1  Nilles  i;.Welsh,  89  Iowa,  491 ;  56  N. 
W.  Eep.  657. 

^Hoch  V.  Cocks  (1894),  78  Hun,  253, 
per  Pratt,  J. :  "  Whether  specific  per- 
formance shall  be  decreed  is  largely  a 
matter  of  discretion  with  the  court, 
and  the  rule  is  to  deny  it  where  such 


a  course  would  be  inequitable  and  un- 
just. In  this  case  it  is  admitted  that 
the  land  is  worth  $2,500,  and  the  claim 
of  the  plaintiff  is  to  have  it  decreed 
to  him  for  only  §500.  I  have  thus 
far  assumed  that  there  was  a  valid, 
legal  contract  proved  for  the  sale, 
as  claimed  by  the  plaintiff.  The 
referee,  however,  has  found  upon 
conflicting  testimony  that  no  such 
contract  was  entered  into,  and  we 
think  this  conclusion  is  supported  by 
the  evidence.  The  vital  point  is  that 
the  minds  of  the  parties  never  met 
upon  quantity  and  description  of  the 
land  in  question.  This  is  evident 
from  the  price  fixed  upon  and  the 
testimony  of  the  parties.  The  land 
was  unfenced ;  no  survey  was  made, 
and  no  fixed  boundary  agreed  upon. 
The  decree  below  allowed  the  plaintiff 
to  recover  the  money  he  had  paid, 
which  was  all  he  could  justly  do  un- 
der the  facts  disclosed.  Margraf  v. 
Muir,  57  N.  Y.  155." 

s  Hamilton  v.  England,  95  Ga.  693; 
22  S.  E.  Rep.  697. 
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ment  by  him  of  a  stipulated  price,  provided  such  payment  be 
made  within  six  months  of  the  date  of  the  contract,  is  obliga- 
tory, if  supported  by  a  consideration  of  five  dollars  actually 
paid  by  the  obligee  to  the  obligor.  After  the  former  has  made 
his  election  to  pay  the  stipulated  price,  and  has  actually  ten- 
dered the  same  within  the  time  specified  in  the  contract,  and 
demanded  a  conveyance,  there  is  no  want  of  mutuality,  but 
both  parties  are  bound  absolutely  ;  and  specific  performance 
may  be  enforced  at  the  instance  of  the  obligee,  suing  in  behalf 
of  a  third  person,  to  whom  he  has  sold  all  his  interest  in  the 
premises,  or  in  the  contract  sought  to  be  enforced,  such  as- 
signee being  a  coparty  plaintiff,  as  usee.'  But  an  offer  to  ex- 
change lands,  signed  by  one  of  the  parties,  but  not  addressed 
to  any  one,  and  not  naming  the  other  party,  is  not  enforcible 
for  want  of  mutuality,  although  the  other  party  has  signed  his 
name  at  the  lower  left-hand  corner,  next  to  one  who  signed 
as  a  witness.' 


>  Sims  V.  Lide  (1894),  94  Ga.  553 ;  21 
S.  E.  Eep.  220. 

'  Winter  v.  Trainor  (1894),  151  III. 
191 ;  37  N.  E.  Rep.  869,  Baker,  C.  J. : 
"An  application  for  the  specific  per- 
formance of  a  contract  is  addressed  to 
the  sound  legal  discretion  of  the  court. 
Courts  of  equity  will  decree  a  specific 
performance  where  the  contract  is  in 
writing  and  is  certain  and  fair  in  all 
its  parts  and  is  for  an  adequate  con- 
sideration and  is  capable  of  being 
performed  but  not  otherwise.  Bow- 
man V.  Cunningham,  78  111.  48;  Ham- 
ilton V.  Harvey,  121  111.  469;  2  Story 
on  Equity  Jurisprudence,  §  741.  The 
obligation  must  be  mutual;  and,  un- 
less the  contract  binds  all  the  parties, 
it  will  not  not  be  specifically  enforced 
against  any  of  them.  Andrews  v. 
Sullivan,  2  Gilman,  327 ;  Robinson  v. 
Appleton,  124  111.  276;  15  N.  E.  Rep. 
761;  22  Am.  and  Eng.  Encyc.  of  Law, 
p.  1019.  In  Goodale  v.  Hill,  42  Conn. 
311,  specific  performance  was  refused 
on  the  following  facts :  G.  and  H.  en- 
tered   into   a   written    contract,    by 


which,  for  a  certain  consideration 
then  received  by  G.,  they  agreed  to 
exchange  properties.  If  G.  failed  to 
convey  to  H.,  he  was  to  forfeit  $1,800. 
If  H.  failed  to  convey,  he  was  to  for- 
feit a  certain  property  described. 
The  court  held  that  there  was  here  no 
contract  of  H.  to  convey  that  could  be 
enforced  against  him  in  equity ;  that 
the  provision  for  a  forfeiture  if  H.  did 
not  convey  had  reference  only  to  his 
refusal  to  convey  after  accepting  a 
conveyance  from  G. ;  that  it  was  not 
in  itself  sufiicient  to  make  an  obliga- 
tion which  a  court  of  equity  could 
enforce.  In  our  opinion,  the  instru- 
ment, a  specific  performance  of  the 
terms  of  which  is  sought  to  be  en- 
forced in  the  case  at  bar,  lacks  that 
mutuality  which  is  essential  in  order 
to  entitle  it  to  be  enforced  by  a  court 
of  equity.  It  is  not  addressed  to  any 
one.  Appellant's  name  is  not  men- 
tioned in  the  body  of  the  instrument, 
nor  is  it  stated  therein  for  whose 
property  appellee  offer?  to  make  the 
proposed  trade." 
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§  887.  Optional  contracts. — Unilateral  or  optional  contracts 
are  not  favored  in  equity,  and  it  has  been  held,  both  in  Great 
Britain  and  this  country,  that  the  want  of  mutuality  of  obligation 
and  remedy  is  a  bar  to  specific  performance.'  Modern  authorities 
have,  however,  narrowed  this  doctrine  down  to  cases  in  which 
there  is  no  other  consideration,  and  it  is  now  well  settled  that  an 
optional  agreement  to  convey  or  renew  a  lease  without  any  cov- 
enant or  obligation  to  purchase  or  accept,  and  without  any 
mutuality  of  remedy,  will  be  enforced  in  equity  if  it  be  made 
upon  proper  consideration,  or  form  part  of  a  lease  or  other 
contract  between  the  parties  that  may  be  the  true  consideration 
for  it.^  Accordingly,  where  land  was  leased  to  a  railroad  com- 
pany, which,  for  the  use  of  the  land  and  the  right  to  buy  it  at 
the  end  of  the  lease,  agreed  to  furnish  passes  to  the  liJssor  and 
to  fence  off  and  use  the  land  for  stock  lots,  it  was  held  that 
the  agreement  to  convey,  although  without  any  co-^nant  to 
purchase,  could  be  enforced  when  the  lease  expiree/  fefrjce  it 
formed  a  part  of  the  consideration  of  the  contract/,        i 


'  Lawrensou  v.  Butler,  1  Schoales  & 
L.  13;  Parkhurst  v.  Van  Courtlandt, 
1  Johns.  Ch.  273.  .And  see  Litz  v. 
Goosling  (Ky.),  19  S.  W.  Rep.  527; 
Jones  V.  Noble,  3  Bush  (Ky.),  694. 

2  Hatton  V.  Gray,  2  Cas.  in  Ch.  164 ; 
Buckhouse  v.  Crosby,  2  Eq.  Cas.  Abr., 
p.32,  par.  44,  note;  Backhouse  v.  Mo- 
hun,  3  Swanst.  434;  Hawralty  ^.War- 
ren, 18  N.  J.  Eq.  124. 

'  Bacon  v.  Kentucky  Central  R.  Co. 
(1894),  95  Ky.  373;  25  S.  W.  Rep.  747, 
per  curiam:  "In  this  case  the  agree- 
ment was  executed  at  the  same  time 
with  the  lease,  and  was  part  of  the 
same  transaction,  and  must,  for  this 
purpose,  be  treated  as  if  part  of  the 
lease.  In  re  Hunter,  1  Edw.  Ch.  1, 
the  court  said:  'In  the  next  place, 
it  is  said  the  covenant  to  sell  is  not 
mutual,  the  lessee  not  being  bound  to 
purchase;  and  that,  as  this  is  a  "one- 
sided" agreement,  the  court  will  not 
decree  a  specific  performance;'  but, 
after  discussing  the  authorities,  the 
learned    vice    chancellor    concluded 


thus :  '  The  court  may  therefore,  in 
a  proper  case,  where  there  is  a  cove- 
nant on  one  side  and  no  mutuality, 
decree  a  performance.  Besides,  in  a 
case  like  the  present,  it  may  be  pecu- 
liarly proper.  The  rent  may  have 
been  fixed  at  $500  as  an  inducement 
to  the  power  of  purchasing  the  prop- 
erty. This  is  a  fair  inference.'  To 
the  same  effect  are  the  cases  of  Davis 
V.  Robert,  89  Ala.  402;  8  So.  Rep.  114; 
Hall  V.  Center,  40  Cal.  63,  and  Souf- 
frain  v.  McDonald,  27  Ind.  269.  In 
the  last-named  case  the  court  said: 
•  Numerous  authorities  are  cited  upon 
the  point  that  a  mere  offer  to  sell  may 
be  withdrawn  at  any  time  before  it  is 
accepted.  That  such  is  the  law  can 
not  be  controverted.  But  the  agree- 
ment under  consideration  is  not  a 
mere  naked  proposition  to  sell  the  lot, 
nor  can  it  be  regarded  as  separate  and 
distinct  from  the  lease  of  the  lot  and 
the  consideration  stated  in  the  agree- 
ment.   The  stipulations  on  the  one 
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§  888.  The  same  subject  continued — Exchange  of  ease- 
ments.— Where,  as  an  inducement  to  plaintiff  to  purchase 
land  through  defendant,  the  latter  gives  him  a  contract  by 
which  he  agrees  to  buy  the  land  from  him  within  a  certain 
time  if  plaintiff  so  desire,  such  contract  is  not  void  for  want  of 
mutuality.'     So  likewise,  a  railroad  contract  was  held  not  want- 


side  to  lease  the  lot  for  a  period  of 
two  years,  with  the  right  of  the  lessees 
within  that  time  to  purchase  the  same 
at  the  price  and  on  the  terms  stated 
in  the  agreement,  and  on  the  other  to 
pay  the  rent  agreed  upon,  and  to  erect 
the  fence,  must  be  regarded  as  consti- 
tuting one  entire  agreement,  each 
particular  stipulation  forming  an  in- 
ducement thereto.  •  The  agreement  to 
pay  the  rent  and  build  the  fence  must 
be  deemed  to  have  been  made  in  con- 
sideration, as  well  for  the  privilege  of 
becoming  the  purchasers  of  the  lot  as 
for  its  use.'  Mr.  Waterman,  in  his 
work  on  Specific  Performance  of  Con- 
tracts (page  269),  lays  down  the  same 
rule.  '  The  mutuality  and  considera- 
tion,' says  that  author,  '  consists  in 
the  fact  that  the  vendee  has  done,  up- 
on the  promise  of  the  vendor,  what  the 
latter  required;  and  it  is  immaterial 
that  it  was  done  without  entering  into 
a  previous  undertaking  to  do  it." 

1  Johnston  v.  Wadsworth  (1893),  24 
Ore.  494;  34  Pac.  Rep.  13,  per  Long, 
C.  J. :  "The  decided  cases  show  that 
the  rule  as  to  mutuality  is  greatly  cir- 
cumscribed by  numerous  limitations, 
and  that  a  conditional  or  unilateral 
contract  may  come  within  these  excep- 
tions. 2  Beach  on  Modem  Equity  Ju- 
risprudence, §  586 ;  Waterman  on  Spe- 
cific Performance,  §  200.  The  principle 
is  well  settled  that  where  an  owner  of 
land  gives  another,  for  a  suflBcient 
consideration,  an  option  or  privilege 
for  the  purchase  of  land  within  a  given 
time,  in  writing,  with  a  full  knowl- 
edge of  the  fact  that  he  is  bound,  and 
the  other  party  is  not,  it  is  such  a  con- 
tract as  will  be  enforced  in  equity  at 


the  instance  of  the  party  holding  the 
option.  As  Mr.  Justice  Newman  asks : 
'Does  such  a  contract,  indeed,  lack 
mutuality?'  The  seller,  for  a  fair  con- 
sideration, agrees  to  give  the  proposed 
purchaser  a  certain  fixed  time  in 
which  to  make  the  contract  mutual 
by  acceptance  of  the  offer  to  sell.  If 
he  accepts  within  the  specified  time 
both  parties  are  fully  bound.  John- 
ston V.  Trippe,  33  Fed.  Eep.  530.  In 
Hall  V.  Center,  40  Oal.  63,  the  court 
says :  'If  the  owner  of  an  estate  has 
fairly  made  a  contract  for  a  sufiicient 
consideration  received  by  him,  by 
which  contract  he  has  himself  stipu- 
lated that  another  person  may,  at  the 
option  of  the  latter,  receive  a  convey- 
ance of  the  estate  upon  the  payment 
or  tender  of  a  fixed  sum  within  a 
given  time,  what  principle  of  equity  is 
violated  by  making  the  owner  comply 
with  his  contract?  If  the  other  party 
has  obtained  the  option,  he  has 
fairly  bought  it  and  paid  for  it,  and 
there  is  no  principle  or  policy  of  law 
violated  in  its  purchase.'  See  also, 
Hawralty  v.  Warren,  18  N.  J.  Eq.  124 
Clason  V.  Bailey,  14  Johns.  484 
Schroeder  v.  Gemeinder,  10  Nev.  355 
Pomeroy  on  Specific  Performance  of 
Contracts,  §  169.  In  the'  case  at  bar  the 
defendant  sold  the  land  to  the  plaint- 
iff, and,  to  protect  him  in  case  of  dis- 
satisfaction therewith,  he  gave  him  the 
option  to  disafiirm  the  contract,  if  he  so 
desired,  in  which  event  the  defendant 
agreed  to  repurchase  it.  After  the 
plaintiff  notified  the  defendant  that 
he  was  dissatisfied,  and  expressed  the 
desire  that  he  should  repurchase  the 
land,  in  accordance  with  the  terms  of 
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ing  in  mutuality,  and,  therefore,  incapable  of  enforcement,  in 
that  defendant  bound  itself  to  permit  plaintiff  to  construct,  its 
track,  while  plaintiff  was  not  bound  to  construct  it,  on  defend- 
ant's right  of  way,  since  plaintiff  also  granted  a  like  easement 
to  defendant.^ 

§  889.  When  mutuality  unnecessary. — Neither  is  the  want  of 
mutuality  a  defense,  even  in  an  action  for  specific  performance, 
where  the  party  not  bound  thereby  has  performed  all  of  the  con- 
ditions of  the  contract,  and  brought  himself  clearly  within  the 
terms  thereof.^ 


the  agreement,  the  offer  of  the  de- 
fendant to  purchase  was  accepted  by 
the  plaintiff ;  so  that,  when  the  plaint- 
iff exercised  the  option  within  the 
time  specified,  the  minds  of  the  par- 
ties met,  and  the  contract  became 
mutual,  and  enforcible  by  either 
party.  We  think,  therefore,  the  con- 
tract, as  thus  made,  the  other  condi- 
tions existing,  is  a  proper  subject  of 
specific  performance." 

'South,  etc.,  Ala.  R.  Co.  v.  High- 
land Ave.  E.  Co.  (1893),  98  Ala.  400; 
13  So.  Rep.  682,  per  Stone,  0.  J. :  "  It 
is  objected  to  the  relief  prayed  in  this 
case  that  there  was  a  want  of  mutu- 
ality when  the  contract  was  made,  in 
this :  that  while  the  South  and  North 
company  bound  itself  to  permit  the 
Highland  and  Belt  Company  to  con- 
struct its  track  on  the  former's  right 
of  way,  this  was  a  mere  unilateral 
permission,  and  did  not  bind  the 
Highland  and  Belt  Company  to  so 
construct  its  track.  If  this  were  the 
only  purpose  and  provision  of  the  con- 
tract, the  rule  invoked  would  not  ap- 
ply. "When  '  the  contract  is  originally 
binding  on  the  one,  and  not  on  the 
other,  the  latter  may  by  suit  waive 
that  want  of  mutuality,  and  enforce 
the  specific  performance  of  the  con- 
tract.' Fry  on  Specific  Performance 
of  Contracts,  §§294,  297;  Waterman 
on  Specific  Performance  of  Contracts, 


§200;  Fallon  v.  Railroad  Co.,  1  Dill. 
121;  Alabama  G.  S.  R.  Co.  <;.  South 
and  N.  A.  R.  Co.,  84  Ala.  570;  3  So. 
Rep.  286.  The  contract,  however,  is 
not  of  the  class  mentioned.  Each  party 
bound  itself  to  grant  to  the  other  a  use 
or  easement  in  what  had  been  the  ex- 
clusive property  and  right  of  the  party 
granting.  Each  right  and  interest 
granted  became  the  consideration  for 
the  right  and  benefit  secured  in 
return." 

^Bigler  v.  Baker  (1894),  40  Neb. 
325 ;  58  N.  W.  Rep.  1026,  per  Post,  J. . 
"It  is  charged  in  the  answer,  in  sub- 
stance, that  the  defendant  went  into 
possession  under  said  contract  on  the 
day  of  its  execution;  that  he  has, 
since  said  date,  made  lasting  and  val- 
uable improvements  thereon;  and 
that  he  has  performed  all  of  the  con- 
ditions imposed  upon  him  by  the  terms 
of  said  contract.  With  regard  to  the 
degree  of  mutuality  required  in  a  con- 
tract, in  order  to  warrant  its  enforce- 
ment at  the  hands  of  a  court  of  equity, 
the  authorities  are,  unfortunately,  not 
harmonious.  There  are  cases  in  this 
country  which  hold  that  unilateral 
agreements,  like  the  one  under  con- 
sideration are  mere  wagers,  and  will 
not  be  enforced,  either  at  law,  or  in 
courts  of  equity.  See  Maynard  v. 
Brown,  41  Mich.  298;  2  N.  W.  Rep. 
30.     But  the  true  rule  is  believed  to 
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§  890.  The  same  subject  contiaued. — A  written  agreement 
for  the  sale  of  land  is  enforcible  against  the  vendor,  although 
not  signed  by  the  vendee,  upon  the  offer  of  such  vendee  to 
pay  the  consideration  named  therein.'  Where,  by  a  written 
contract,  the  owner  of  a  tract  of  land  stipulated  to  convey  to 
the  other  contracting  party  a  half  interest  in  all  the  minerals 
that  the  latter  might  find,  open  and  develop  "to  the  extent 
that  it  will  justify  the  employ  of  labor,"  with  timber  and  water 
for  mining  purposes,  the  other  party  stipulating  in  the  writing 
to  prospect  the  land  within  a  specified  time  at  his  own  expense, 
and  the  latter  having  complied  with  this  stipulation,  and  dis- 
covered, opened  and  developed  a  mineral  of  unknown  name, 
but  of  sufiScient  value  to  justify  the  employment  of  labor  in 


be  that  want  of  mutuality,  in  such 
cases,  is  not  a  valid  objection,  even  to 
decree  of  specific  performance,  where 
the  moving  party  had  performed  all 
of  the  conditions  imposed  upon  him, 
and  brought  himself  clearly  within 
the  terms  of  the  agreement.  See  Van- 
doren  v.  Eobinson,  16  N.  J.  Eq.  256; 
Green  v.  Richards,  23  N.  J.  Eq.  32; 
Reynolds  v.  O'Neil,  26  N.  J.  Eq.  223; 
Johnson  v.  Trippe,  33  Fed.  Rep.  530; 
Schields  v.  Horbach,  30  Neb.  536 ;  46 
N.  W.  Rep.  629 ;  Fry  on  Specific  Per- 
formance of  Contracts,  291.  Perhaps 
the  leading  case  in  this  country  is 
Clason'sExrs.  v.  Bailey,  14  Johns.  484, 
where  Chancellor  Kent  was  at  first  dis- 
posed to  follow  Lord  Redesdale  in 
Lawrenson  v.  Butler,  1  Schoales  &  L. 
13 ;  but,  upon  a  careful  review  of  the 
authorities,  he  concluded  that  the  con- 
trary doctrine  was  firmly  established 
in  the  English  courts.  Our  conclusion 
is  that  the  answer  alleges  such  an  ac- 
ceptance of  the  agreement,  and  per- 
formance of  its  conditions,  as  to  bring 
this  case  clearly  within  the  rule  stated." 
'  Peevey  v.  Houghton  (Miss.  1895), 
17  So.  Rep.  378,  Whitfield,  J. :  "We 
have  carefully  examined  all  the  cases 
cited  by  counsel  for  appellant.  In 
Boyd  u.  Stone,  11  Mass.  342;    Newell 


V.  Newell,  13  Vt.  24;  Townsend  v. 
Townsend,  6  Mete.  (Mass.)  319;  Sher- 
burne V.  Fuller,  5  Jlass.  133 ;  Crawford 
V.  Morrell,  8  Johns.  253;  and  Van  Al- 
stine  V.  Wimple,  5  Cow.  162, — the  ac- 
tion is  against  the  party  who  had  not 
signed.  In  Catlett  v.  Bacon,  33  Miss. 
269,  the  holding  was  that,  as  'the 
bank  had  the  absolute  title  to  the 
lands,'  Catlett,  consequently,  had 
nothing  which  'passed  by  the  deed  for 
the  benefit  of  the  bank,'  and  'nothing 
which  passed  by  his  conveyance  to 
Winslow,'  and  that,  'consequently, 
the  undertakings  of  Winslow  and 
Fonte  to  discharge  the  deed  of  trust 
were  without  consideration.  If  they 
had  paid  the  debts  mentioned  in  the 
deed  of  trust,  they  had  no  claim,  as 
Catlett  had  none,  to  compel  the  bank 
to  convey  the  title  to  them.'  Why? 
Because  the  bank  had  not  signed. 
The  offer  'to  perform  the  agreement,' 
is  sufiicient  under  the  facts  of  record 
and  the  agreement.  There  must  nec- 
essarily be  an  accounting  to  ascertain 
the  sum  of  money  equal  to  the  value 
of  the  cotton.  The  case  is  clearly 
within  the  principle  of  Atkinson  v. 
Whitney,  67  Miss.  655;  7  So.  Rep. 
644;  and  Marqueze  v.  Caldwell,  48 
Miss.  23." 
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mining  the  same,  equity  will,  at  his  instance,  compel  the 
former  to  specifically  execute  his  contract  to  convey  in  accord- 
ance with  its  terms.  There  was  no  want  of  mutuality  in  the 
terms  of  the  contract  as  set  forth  in  the  writing,  and  the  failure 
to  sign  the  writing  by  the  party  who  performed  his  undertak- 
ing is  of  no  consequence,  after  full  performance  on  his  part.' 

§  891.  Certainty  of  contract  as  a  requisite. — A  contract 
which  a  court  of  equity  will  enforce  must  be  clear  and  specific 
in  all  its  essential  elements,  and,  when  labor  or  service  is  to 
be  rendered,  time  is  as  essential  an  element  as  quantity  or 
character.  Thus  an  agreement  to  supply  water  "for  three 
years  or  longer,"  at  the  option  of  one  of  the  parties,  at  a  fixed 
compensation  per  annum,  is  not  void  for  indefiniteness  as  to 
duration,  and  can  be  specifically  enforced.  But  an  election  to 
continue  the  service  from  month  to  month  or  for  three  years,  re- 
serving the  right  to  elect  to  continue  the  service  thereafter,  is 
too  indefinite  to  be  enforced  .^  So  also  an  executory  agreement  for 


'  Lindsay  v.  Warnock  (1894) ,  93  Ga. 
619,  Simmons,  J. :  "The  record  dis- 
closes that  the  judge  of  the  court  be- 
low put  his  decision  in  this  case  on 
the  decision  in  the  case  of  Peacock  v. 
Deweese,  73  Ga.  570,  and  dismissed 
the  petition  on  the  ground  of  want  of 
mutuality  in  the  contract,  the  plaint- 
iff not  having  signed  it.  That  case, 
however,  is  different  in  its  facts  from 
the  present  case.  In  that  case  it  ap- 
peared that  the  plaintiff  was  not  real- 
ly bound  to  do  anything  at  all  under 
the  terms  of  the  contract.  There  was 
no  want  of  mutuality  in  the  terms  of 
the  contract  in  this  case,  and,  the 
plaintiff  having  fully  complied  with 
his  part  of  it,  his  failure  to  sign  it  was 
of  no  consequence.  Code,  §§  1950, 
1951.  He  paid  in  full,  in  the  precise 
way  appointed  by  the  contract,  for 
the  conveyance  which  he  now  seeks 
to  obtain." 

^Christian,  etc.,  Grocery  Co.  v. 
Water  Supply  Co.  (Ala.  1895),  17  So. 
Rep.  352.    "The  question  is  whether 


under  this  agreement  the  optional 
provision  to  furnish  the  water  for 
three  years  and'longer,'  'or  subsequent 
years,'  formed  a  part  of  one  entire 
contract,  and  constituted  a  part  of  the 
consideration  which  induced  Craft  & 
Co.  to  obligate  themselves  to  take  the 
water  for  three  years  at  the  stated 
price.  If  such  was  its  character,  we 
are  of  opinion  that  a  court  of  equity 
will  uphold  and  enforce  it,  provided 
Craft  &  Co.  signified  their  election  in 
due  time,  and  in  such  manner  as  to 
make  the  contract  perfect  and  defi- 
nite in  all  essential  respects.  Wilks 
V.  Railroad  Co.,  79  Ala.  180;  Ross  v. 
Parks,  93  Ala.  153;  8  So.  Rep.  368; 
Wailes  v.  Howison,  93  Ala.  375 ;  9  So. 
Rep.  594.  "We  do  not  agree  with  ap- 
pellee that  the  optional  provision  was 
void  because  of  indefiniteness  as  to 
duration.  It  was  left  with  Craft  & 
Co.  to  elect  and  determine  the  num- 
ber of  years  they  would  take  the 
amount  of  water  at  $300  per  annum, 
and,  upon  the  exercise  of  this  right  or 
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the  sale  of  laud,  which  fails  to  describe  or  otherwise  identify 
the  land,  and  to  name  the  purchase  price  and  time  of  payment, 
is  not  enforcible  in  a  court  of  equity.' 


option  in  a  legal  way,  tlie  duration 
became  definite  and  fixed.  We  are 
unable  to  see  upon  what  principle  the 
agreement  can  be  divided  and  held  to 
contain  one  entire  agreement  to  fur- 
nish the  water  for  three  years,  and 
another  separate  and  distinct  option 
for  a  longer  term.  Both  are  contained 
in  one  instrument,  made  at  the  same 
time,  and  both  equally  accepted  and 
concluded  by  the  signature  of  Craft  & 
Co.  We  can  not  say  that  Craft  &  Co. 
obligated  themselves  to  take  the  water 
for  three  years  without  regard  to  the 
optional  agreement  for  a  longer  term. 
The  principle  is  very  similar  to  that 
declared  in  Hawralty  v.  Warren,  18 
N.  J.  Eq.  124.  The  following  author- 
ities sustain  this  view  also:  22  Am. 
and  Eng.  Encyc.  of  Law,  pp.  1020, 
1021 ;  Joy  v.  St.  Louis,  138  U.  S.  50, 51 ; 
11  Sup.  Ct.  Bep.  243;  City  of  Burling- 
ton V.  Burlington  Water  Co.,  86  Iowa, 
266;53N.W.Rep.249.  Weareof  opin- 
ion that  the  option  continued  during 
the  three  years  for  which  Craft  &  Co. 
obligated  themselves  to  receive  the 
water  and  pay  for  it,  according  to  the 
agreement,  and  was  not  revocable 
during  that  time.  Was  the  election 
made  in  such  manner  as  to  bind  the 
water  supply  company?  We  think 
not."  In  Easton,  etc.,  Co.  v.  Milling- 
ton  (Dec.  1894),  105  Cal.  49;  88  Pac. 
Eep.  509,  McEarland,  J.,  said :  "The 
said  instrument  is  not  a  sufficient 
basis  for  an  action  to  compel  de- 
fendant to  specifically  perform  a  con- 
tract to  convey  to  plaintiff  the  prem- 
ises therein  mentioned.  It  merely 
gave  plaintiff,  a  real  estate  agent,  au- 
thority to  sell  said  premises ;  and,  as 
no  time  was  stated  within  which  the 
sale  could  be  made,  the  authority  was 
revocable,  at  the  will  of  the  defend- 


ant, at  any  time  before  the  authority 
to  sell  had  been  exercised.  Under 
any  view,  the  instrument  presents  no 
such  certainty  and  mutuality  as  would 
warrant  the  equitable  remedy  of  spe- 
cific performance,  which  is  always 
addressed  to  the  discretion  of  the 
court,  and  will  not  be  sustained  when 
the  contract  is  not  clear,  mutual  and 
certain,  both  as  to  the  subject-matter 
and  parties."  And  see,  Whitehill  v. 
Lowe,  10  Utah,  419;  37  Pac.  Rep.  589. 
1  Edwards  u.  Rives  (Fla.  1895),  17 
So.  Rep.  416,  Malone,  J. :  "The  tes- 
timony fails  to  show  that  the  lost 
paper  contained  any  description  or 
identification  of  the  land  in  contro- 
versy, or  the  time  of  the  payment  of 
the  purchase  price  thereof.  These 
would  be  essential  ingredients  to  the 
validity  of  the  paper  writing,  if  in  ex- 
istence, and  must  be  established  by 
secondary  evidence,  if  lost  or  de- 
stroyed, before  the  aid  of  a  court  of 
equity  can  be  successfully  invoked  to 
enforce  a  specific  performance  of  it. 
Patrick  1).  Sears,  19  Fla.  856 ;  Madeira's 
Heirs  v.  Hopkins,  12  B.  Mon.  595;  22 
Am.  and  Eng.  Encyc.  of  Law,  963,  note 
2.  The  testimony  of  J.  M.  Feaster 
fails  to  show  that  the  lost  paper  writ- 
ing contained  the  purchase  price  of 
the  land,  and  the  time  of  its  payment. 
This  is  also  an  essential  ingredient  in 
a  valid  agreement  for  the  conveyance 
of  land,  and  in  the  absence  of  it  the 
specific  performance  of  the  agreement 
will  not  be  enforced  by  a  court  of 
equity.  Webster  v.  Brown,  67  Mich. 
328 ;  34  N.  W.  Rep.  676 ;  Woodruff  v. 
Woodruff,  44  N.  J.  Bq.  349;  16  Atl. 
Rep.  4;  Edichal  Bullion  Co.  u.  Colum- 
bia Gold  Min.  Co.,  87  Va.  641;  13 
S.  E.Rep.  100.  The  testimony  of  these 
several  witnesses  varies  materially  as 
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§  892.  The  same  subject  continned. — In  order  to  specifically 
enforce  a  contract  the  description  of  the  subject-matter  should 
be  so  definite  that  it  defines  with  reasonable  certainty  what 


to  the  contents  of  the  lost  paper  writ- 
ing, and  leaves  the  mind  in  much  un- 
certainty and  doubt  as  to  its  material 
parts.  In  Tayloe  v.  Riggs,  1  Pet.  591, 
Chief  Justice  Marshall  stated  'that 
the  proof  of  the  contents  of  a,  lost 
paper  ought  to  be  clear  and  satisfac- 
tory as  to  the  substantial  parts  of  the 
paper,'  and  we  concur  in  his  state- 
ment of  the  law  on  this  subject.  Fries 
V.  Griffin,  .35  Fla.  212;  17  So.  Rep.  66. 
"We  think  the  testimony  was  insuf- 
ficient to  authorize  the  granting  of 
the  decree  for  the  specific  per- 
formance of  the  alleged  contract." 
In  Waymire  v.  Waymire  ^Ind. 
1895)  ,40  N.  E.  Rep.  523,  McCabe,  C.  J., 
says:  "Generally  it  may  be  stated 
that  courts  of  equity  will  decree  a 
specific  performance  when  the  con- 
tract is  certain,  is  fair  in  all  its  parts, 
is  for  an  adequate  consideration,  and 
is  capable  of  being  performed,  but  not 
otherwise.  Ashe  v.  Daggy,  supra; 
Kirkman  v.  Kenyon,  supra;  2  Story 
on  Equity  Jurisprudence,  53 ;  Luzader 
V.Richmond,  128  Ind.  344;  27  K.  E. 
Rep.  736.  The  allegation  in  the  sec- 
ond paragraph  as  to  consideration  is, 
'and  paid  for  the  same  at  the  time 
with  certain  houses  and  lots  in  the 
town,- now  city,  of  Elwood,  Indiana, 
which  was  a  valuable  and  good  con- 
sideration.' How  he  could  paj'  for 
the  land  with  certain  houses  and  lots 
without  some  contract  or  agreement 
between  him  and  his  vendor,  either 
at  the  time  the  contract  was  made  or 
by  a  subsequent  agreement  to  modify 
it,  so  as  to  allow  him  to  make  pay- 
ment in  that  way,  is  difficult  to  un- 
derstand. That  part  of  the  contract 
is  left  to  conjecture  and  doubt,  or 
rather  the  contract,  as  stated  in  the 
pleading,  is  uncertain  and   indefinite 


as  to  its  terms.  How  did  he  pay  for 
the  land  with  certain  houses  and  lots  ? 
Was  it  by  conveying  them  to  his  ven- 
dor by  deed,  or  did  he  do  it  by  exe- 
cuting a  title  bond,  agreeing  to  con- 
vey them  to  appellant  when  appel- 
lant conveyed  the  land  in  controversy 
to  him,  or  was  it  by  notes  secured  by 
mortgage  executed  by  him  on  said 
houses  and  lots  ?  We  can  not,  on  a 
demurrer  to  such  a  pleading,  setting 
up  such  a  contract,  and  asking  spe- 
cific performance  thereof,  presume 
that  there  were  other  or  different 
terms  to  the  contract  than  those  stated 
in  the  pleading.  That  being  true,  the 
terms  of  the  contract  have  been  left 
by  the  parties  thereto  so  indefinite  as 
to  bring  it  within  the  rule  above 
stated,  denying  the  remedy  of  spe- 
cific performance  in  such  cases."  In 
Eoberge  v.  Winn  (1895),  144  N.  Y. 
709;  39  N.  E.  Rep.  631,  O'Brien,  J., 
said:  "It  is  urged  that  the  verbal 
agreement  to  give  the  mortgage  in 
question  was  too  indefinite  and  un- 
certain in  its  terms  to  justify  a  judg- 
ment for  specific  performance.  This 
proposition  is  based  upon  the  circum- 
stance that  there  was  no  proof  as  to 
the  rate  of  interest  it  was  to  draw  or 
the  time  it  was  to  run.  But  we  think 
that  the  defendant's  promise  to  sub- 
stitute a  good  security  for  a  worthless 
one  fairly  implied  that  the  new  mort- 
gage was  to  draw  the  same  rate  of  in- 
terest and  run  the  same  period  of 
time  as  the  one  which  it  was  to  re- 
place. The  trial  court  found  that  the 
agreement  was  to  give  a  new  bond 
and  mortgage  at  one  year,  at  six  per 
cent.,  and  the  judgment  requires  the 
defendant  to  execute  the  mortgage  ac- 
cording to  these  terms.  The  agree- 
ment, under  the  circumstances,  im- 
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the  party  contracting  imagines  himself  to  be  contracting 
for,  and  that  the  court  may  from  it  ascertain  what  it  is.  It 
should  not  only  express  the  names  of  the  parties,  the  subject- 
matter  and  the  price,  but  all  material  terms.'  A  mining  contract 
which  provides  that,  in  case  plaintiff's  labors  under  it  meet  with 
success,  defendant  is  to  give  him  "an  interest  in  such  mine," 
is  so  uncertain  and  indefinite  as  to  be  uneuforcible  by  a  court 
of  equity.  It  is  elementary  that  a  contract  must  be  certain  as 
to  the  interest  to  be  conveyed,  or  equity  will  not  take  hold  of  it.* 


plied  a  promise  to  give  a  mortgage 
bearing  legal  interest.  The  evidence 
tended  to  show  that  at  the  time  of  the 
trial  the  first  mortgage  was  past  due. 
The  agreement  that  the  mortgage 
should  have  a  year  to  run  was  not  un- 
reasonable, and  affords  to  the  defend- 
ant no  just  ground  of  complaint." 

'Whitehill  v.  Lowe,  10  Utah,  419; 
37  Pac.  Eep.  589,  Miner,  J. :  "It may, 
however,  be  laid  down  that  the  court 
will  carry  out  an  agreement  framed 
in  general  terms,  where  the  law  will 
supply  the  details ;  but,  if  any  details 
are  to  be  supplied  in  modes  which 
can  not  be  adopted  by  the  court,  there 
is  then  no  concluded  agreement  capa- 
ble of  being  enforced.  Fry  on  Specific 
Performance  of  Contracts,  side  pages 
90,  92,  93,  98,  §§  203,  208,  211,  221; 
Colson  V.  Thompson,  2  Wheat.  336." 
In Kofka v.  Rosicky(1894),41  Neb.328, 
the  contract  was  held  to  be  sufficiently 
clear  and  definite  in  its  terms  to  be 
enforcible.  In  Williams  a.  Stritz 
(Miss.  1895),  17  So.  Rep.  227,  an  or- 
der in  the  minutes  of  a  county  board 
of  supervisors  that  a  commissioner 
appointed  to  sell  town  lots  deed  to  a 
person  named  one  of  the  lots,  with- 
out specifying  which  one,  for  the  sum 
of  $18,  is  too  uncertain  to  bind  the 
board  to  convey  a  particular  lot  to 
such  person. 

^Berry  v.  Woodburn  (Cal.  1895),  40 
Pac.  Kep.  802,  Garoutte,  J. :  "  'An  in- 
terest '  is  a  most  indefinite  term,  for 
72 


any  fraction  of  a  unit  would  satisfy 
it;  and  consequently  the  amount  of 
estate  to  be  conveyed  is  unknown  to 
the  court,  and,  being  unknown  to  the 
court,  no  decree  could  possibly  be 
made  passing  title  to  it.  If  the  de- 
cree in  this  case  followed  the  lan- 
guage of  the  contract,  and  decreed 
the  conveyance  of  'an  interest,'  it 
could  not  be  said  that  a  half  interest 
was  the  quantum  upon  which  the  de- 
cree acted ;  and,  if  the  deed  following 
the  decree  purported  to  pass  'an  in- 
terest,' no  principle  of  law  with 
which  we  are  acquainted  would  justi- 
fy the  court  in  declaring  that  a  one- 
half  interest  passed."  In  Louisville, 
etc.,  E.  Co.  V.  Bodenschatz-Bedford 
Stone  Co.(Ind.  1895),39  N.  E.  Rep.  703, 
defendant  contracted  to  purchase  the 
right  of  way  for  a  switch  from  its 
quarry  to  defendant's  railroad,  and  to 
grade  the  road-bed,  and  to  repay 
plaintiff  for  the  materials  and  labor 
necessary  to  lay  the  track,  and,  after 
the  switch  was  completed,  to  convey 
the  same  to  plaintiff ;  in  consideration 
for  which  plaintiff  was  to  repay  the 
cost  of  the  materials  and  labor,  by  al- 
lowing a  rebate  on  all  stone  shipped, 
and,  after  the  amount  was  repaid,  it 
was  to  furnish  defendant  "facilities 
for  shipping  stone."  It  was  held  that, 
after  the  completion  of  the  switch, 
plaintiff  having  been  repaid  the  cost  of 
the  materials  and  labor,  specific  per- 
formance of  the  agreement  to  convey 
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§  893.  Id  certum  est  quod  certum  reddi  potest. — We  have 
seen,  the  contract  of  which  a  performance  is  sought  must  be 
clearly  alleged  and  proved,  and  its  terms  must  be  so  specific 
and  distinct  as  to  leave  no  reasonable  doubt  of  their  meaning. 
The  jurisdiction  to  enforce  specific  performance  is  cautiously 
and  carefully  exercised,  and  the  court  must  clearly  see  that  it 
is  enforcing  the  contract  the  parties  made,  of  which  the  plead- 
ings must  give  distinct  information,  and  not  a  contract  which 
it  may  make  for  them  upon  vague,  uncertain,  doubtful  and 
conflicting  testimony.'  But  where  the  property  sold  may  be 
ascertained  from  the  contract,  and  the  consideration  is  ex- 
pressed and  the  time  of  performance  is  immediately  and  the 
names  of  the  contracting  parties  are  given,  and  the  contract  is 
signed  by  the  party  to  be  charged  therewith,  the  contract  is 
sufficiently  definite  and  certain.^ 


the  switch  would  not  be  enforced,  as 
the  contract  could  not  be  specifically 
enforced  as  to  both  parties  without 
adding  to  its  terms  to  obviate  the  in- 
definiteness  thereof.  In  Gaslight  and 
Coke  Co.  of  New  Albany  v.  New  Al- 
bany (Ind.  1894),  39 N.  E.  Rep.  462,  the 
defendant  city,  bj'  special  ordinance, 
had  contracted  with  plaintiff  for  light- 
ing its  streets  with  gas,  and  subse- 
quently, by  another  ordinance,  ex- 
tended the  terms  thereof  lor  twenty- 
five  years,  under  conditions  whicli 
plaintiff  accepted.  Under  its  terms, 
as  the  contract  then  stood,  the  city 
might  at  any  time  determine  upon  the 
substitution  of  electricity  for  gas,  such 
change  to  be  made  by  plaintiff,  but 
leaving  the  number  and  price  of  the 
lights  thus  furnished  to  be  fixed  by  an 
equitable  agreement  to  be  afterwards 
made.  It  appeared  that  the  common 
council  did  so  determine,  notifying 
plaintiff  that  it  would  receive  its  com- 
petitive bid  for  the  contract,  where- 
upon plaintiff  replied  that  it  was  ready 
to  make  the  substitution,  and  that 
it  was  ready  to  agree  upon  the  "equi- 
table" terms.  Plaintiff  declined  to 
bid    for   the  contract.     It    nowhere 


appeared  in  the  complaint  that 
plaintiff  ever  offered  to  furnish  elec- 
tric lights  for  their  reasonable  value. 
It  was  held  that  the  fact  that  the 
terms  of  the  whole  agreement  hacl 
not  been  definitely  settled  between 
the  parties  precluded  the  issuance 
of  an  injunction  restraining  the 
city  from  contracting  with  any  one 
else  to  furnish  it  with  electric  light, 
and  that  the  contract  was  so  uncertain 
and  indefinite  as  to  be  incapable  of 
being  specifically  enforced. 

'  Bogan  V.  Daughdrill,  51  Ala.  312 ; 
Daniel  v.  Collins,  57  Ala.  627;  John- 
ston V.  Jones,  85  Ala.  287. 

2  Homan  v.  Stewart,  103  Ala.  644;  16 
So.  Rep.  35,  Haralson,  J. :  "The  con- 
tract is  dated,  'Anniston,  Ala.,  April 
9, 1890.'  The  property  purchased,  the 
conveyance  of  which  is  sought  to  be 
enforced,  is  described  in  the  writing 
to  be,  as  set  out  in  the  bill,  'my  lot  on 
the  west  side  of  Wilmer  street,  be- 
tween Eleventh  and  Twelfth  streets, 
and  thirty-five  feet  on  Wilmer  street, 
running  back  one  hundred  feet  to  an 
alley.'  With  this  memorandum  of 
sale,  bearing  date  of  execution  at  An- 
niston, Ala.,  the  presumption  is  that 
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§  894.  Of  Tague  contracts. — If  the  contract  be  vague  or 
uncertain,  or  the  evidence  to  establish  it  be  insufficient,  a  court 
of  equity  will  not  exercise  its  extraordinary  powers  to  enforce 
it,  but  will  leave  the  party  to  his  legal  remedy.'     Thus  where 


the  land  sold  is  situate  in  that  city. 
Mead  v.  Parker,  115  Mass.  413.  2.  The 
description  of  the  lot  in  the  memoran- 
dum is  one  of  those  uncertain  descrip- 
tions which  may  be  aided  by  parol, 
and  comes  within  the  maxim  'id  cer- 
tum  est,  quod  certum  reddi.'  Bottoms  v. 
Dykes.  102  Ala.  582 ;  14  So.  Eep.  874 ;  13 
So.  Eep.  582 ;  Black  i).  Tennessee,  C.  I. 
&E.  Co.,  93  Ala.  109;  9  So.  Eep.  537; 
Dorgan  v.  Weeks,  86  Ala.  329;  5  So. 
Eep.  581 ;  Angel  v.  Simpson,  85  Ala. 
53;  3  So.  Eep.  748;  O'Neal  «.  Seixas, 
85  Ala.  80;  4  So.  Eep.  745;  Louisville 
&N.  E.  Co.  V.  Boykin,  76  Ala.  560; 
Meyer  v.  Mitchell,  75  Ala.  475 ;  Wilk- 
inson V.  Roper,  74  Ala.  141;  Sikes  v. 
Shows,  74  Ala.  385 ;  Chambers  ■».  Eing- 
staff,  69  Ala.  140.  3.  The  memoran- 
dum of  sale  is  not  within  the  statute 
of  frauds.  As  we  have  heretofore 
said,  'it  is  to  oral  evidence  of  contracts 
which  ought  to  be  reduced  to  writing, 
and  signed  by  the  party  to  be  charged, 
and  not  to  written  evidence  of  such 
contracts,  the  statute  of  frauds  is  di- 
rected. Whenever  evidence  of  the 
contract  is  found  in  writing,  signed  by 
the  party  to  be  charged,  which  is  cer- 
tain and  definite,  there  is  no  danger  of 
fraud  and  perjury,  and  it  is  fraud  and 
perjury  the  statute  intends  to  prevent. 
The  form  of  the  writing  is  not  im- 
portant,nor  are  the  purposes  for  which 
it  may  have  been  intended  at  all  con- 
clusive.' Jenkins  v.  Harrison,  66  Ala. 
345;  Carter  v.  Shorter,  57  Ala.  253; 
Land  Co.  v.  Dromgoole,  89  Ala.  508; 
7  So.  Eep.  444.  In  this  contract  the 
city  in  which  the  property  is  located 
is  definite,  the  property  sold,  certain, 
in  that  it  may  be  made  certain ;  the 
consideration,  $1,200,  which  purports 
to  have  been  paid  in  cash,is  expressed ; 


the  time  for  its  performance  was  not 
distant,but  presently ;  the  names  of  the 
contracting  parties  are  given,  and  it  was 
subscribed  by  the  party  to  be  charged 
therewith,  and  is,  altogether,  suffi- 
cient." In  Peabody  Heights  Co. u.  Will- 
son  (Md.  1895),32  AtKEep.386,Eobin- 
son,  C.  J.,  says:  "Now  as  to  the  by- 
law, 'to  regulate  other  proceedings,' 
this,  we  agree,  is  too  vague  and  in- 
definite to  be  the  subject-matter  of 
enforcement  by  a  court  of  equity. 
What  it  means — whether  to  regulate 
the  general  disposition  or  manage- 
ment of  the  property,  or  to  regulate 
its  use  before  or  after  sale — it  is  not 
an  easy  matter  to  say.  And  if  it  re- 
lates to  the  use,  in  what  respect  the 
directors  are  to  regulate  it  no  one  can 
tell.  They  could  have  no  power,  it  is 
clear,  to  so  regulate  its  use  as  to  de- 
prive the  purchasers  of  the  beneficial 
enjoyment  of  the  property.  So  the 
only  objection  that  the  defendant  can 
fairly  make  to  the  title  offered  by  the 
company  is  the  restriction  which  re- 
quires the  design  of  the  building  to 
be  erected  by  him  to  be  submitted 
for  the  approval  of  the  directors. 
This  restriction,  we  have  said,  was 
intended  for  the  common  benefit 
and  protection  of  all  purchasers, 
and,  as  such,  may  be  enforced 
against  any  one  coming  in  under 
title  from  the  company,  with  notice 
of  such  restrictions.  The  appellant 
being  unable,  therefore,  to  convey 
the  lot  to  the  defendant  free  and  dis- 
charged of  this  restrictive  covenant, 
the  bill  for  the  specific  performance 
of  the  contract  of  sale  must  be  dis- 
missed." 

'  Colson  V.  Thompson,  2  Wheat.  336. 
See  also,  Taylor  v.  Williams,  45  Mo. 
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the  answer  in  an  action  on  a  note  alleged  that  shortly  after 
the  insertion  of  an  advertisement  for  sale  of  the  premises  mort- 
gaged to  secure  it,  it  was  agreed  that  "if  defendant  would 
waive  all  his  rights  and  defenses  under  said  mortgage,"  and 
surrender  immediate  possession  of  the  premises  to  plaintiff, 
plaintiff  would  cancel  the  note,  it  was  held  that  defendant 
could  not  ask  specific  performance  of  the  agreement,  it  being 
impossible  to  understand  what  the  condition,  if  defendant 
would  waive  all  his  rights  and  defenses  under  said  mortgage, 
meant.'  The  terms  of  the  contract  must  be  definitely  alleged, 
and  established  as  alleged  by  clear  and  satisfactory  proof.  If 
the  evidence  fails  to  prove  the  contract,  or  any  of  its  terms  are 
left  in  doubt  or  uncertainty,  a  specific  performance  will  be  re- 
fused. Courts  will  not,  in  such  cases,  grope  their  way  on  in- 
conclusive probabilities,  or  grant  relief  on  merely  persuasive 
testimony.  The  evidence  must  be  such  as  to  produce  a  clear 
conviction  of  the  existence  and  terms  of  the  contract  as  al- 
leged.^ A  parol  agreement  for  the  reconveyance  of  land  by  a 
son  to  his  mother,  although  denied  by  the  son  after  his  mother's 
death,  is  sufficiently  shown  to  be  specifically  enforced  in  favor 
of  the  mother's  vendee  by  evidence  that  the  son  returned  to 
his  mother  the  deed  which  he  had  received  from  her,  and  by 
the  terms  of  which  he  was  to  support  her  for  life  in  considera- 
tion of  the  conveyance  to  him;  that  she  abandoned  his  house 
when  the  deed  was  returned;  that  he  ceased  from  that  time  to 
support  her;  that  she  sold  the  land;  that  he  did  not  assert  a 
claim  to  the  land  for  over  six  years  after  he  returned  the  deed, or 

80;  Strange  v.  Crowley,  91  Mo.  287;  two  streets.    The  vendor  owned  but 

2  S.  W.  Rep.  421.  one  store  lot  at  that  locality.    The 

'Wendoverw.  Baker,121Mo.273;25  writing  could    refer   to  none  other. 

S.  W.  Rep.  918.     In  White  v.  Mooers  There  is  no  ambiguity  about  it.    It  is 

(1893),  86  Me.  62;  29  Atl.  Rep.  936,  it  sufficient  in  law.     Hurley  v.  Brown, 

was  held  that  in  a  written  contract  to  98   Mass.  545;   Mead  v.  Parker    115 

convey  real  estate,  the  words  "store  Mass.  413;  Williams  v.  Robinson    73 

lot  on  corner  of  Presque  Isle  and  Ma-  Me.  186 ;  Nugent  v.  Smith,  85  Me.  433 ; 

sardis  streets,  in  Ashland,"  are  a  suf-  27  Atl.  Rep.  342." 
ficient  description  to  enable  the  ven-        ^  Carlisle  v.   Carlisle    77  Ala    339  • 

dee  to  maintain  a  bill  for  specific  per-  Derrick  v.  Monette,  73  Ala.  75;  Pike 

formance,  and  the  court  said :     "The  v.  Pettus,  71  Ala.  98 ;  Daniel  v.  Collins, 

memorandum  of    sale  describes  the  57  Ala.  625 ;  Aday  v.  Echols,  18  Ala! 

premises   as  'store  lot  on  corner'  of  353;  Began  v.  Daughdrlll  51  Ala.  312. 
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for  over  a  year  after  her  death;  that  she  and  her  vendee  claimed 
ownership  during  all  such  time;  and  that  he  had  declared  re- 
peatedly that  he  had  returned  the  deed,  and  did  not  intend  to 
have  anything  more  to  do  with  the  land.' 

§  895.  Conditional  contract  not  enforcible. — Where  de- 
fendants sent  plaintiff  an  offer  for  the  unexpired  term  of  a 
lease,  and  plaintiff  returned  an  acceptance,  subject  to  the  assent 
of  the  lessor,  there  was  no  contract,  defendants  not  having  ac- 
cepted the  condition.  And  although  defendants  have  bound 
themselves  absolutely  to  give  a  certain  amount  for  an  assign- 
ment of  the  lease,  specific  performance  will  not  be  enforced 
where  plaintiff's  agreement  to  assign  was  subject  to  his  obtain- 
ing the  consent  of  the  lessor,  and  at  the  time  of  filing  the  bill 
such  consent  has  not  been  obtained;  and  it  does  not  avail 
plaintiff  that  the  lessor's  assent  may  be  compelled  by  decree  in 
the  same  suit.''     Courts  of  equity  will  not  specifically  enforce 


'  Whisenant  v.  Gordon,  101  Ala.  250 ; 
13  So.  Rep.  914,  per  McClellan,  J. ; 
"That  such  an  agreement  may  be  thus 
shown  by  circumstances  with  requi- 
site certainty  can  not  be  questioned. 
Waterman  on  Specific  Performance 
of  Contracts,  §493;  Fry  on  Specific 
Performance  of  Contracts,  §  1003. 
And  that  when  the  agreement  is 
BuflBciently  shown — as  we  now  find  in 
this  case  —  though  relating  to  realty 
and  resting  in  parol,  equity  will  spe- 
cifically enforce  it,  is  demonstrated  in 
the  opinion  in  chief.  The  members 
of  this  court  when  the  case  was  orig- 
inally decided  were  doubtful  of  the 
conclusion  then  reached  on  the  facts, 
and  none  more  so  than  the  learned 
justice  who  delivered  the  opinion. 
We  now  reach  a  different  conclusion, 
set  aside  the  judgment  of  reversal 
heretofore  entered,  and  affirm  the  de- 
cree of  the  chancery  court.'' 

'^ Putnam  v.  Grace  (1894),  161  Mass. 
237;  37  N.  E.  Kep.  166,  per 'curiam: 
"It  seems  to  us  that  the  assent  of  Mr. 
Grace  is  made  a  condition  of  the  con- 


tract's taking  effect.  The  element 
thus  introduced  in  connection  with 
the  plaintiff's  acceptance  affects  the 
promise  of  each  party.  The  contract 
is  to  become  effectual  provided  Grace 
assents.  It  is  as  if  the  plaintiff  had 
written,  'I  accept  your  offer,  but  our 
contract  is  subject  to  obtaining  Grace's 
assent.'  The  plaintiff  knew  that  the 
lease  which  he  had  to  assign  was  val- 
ueless if  the  conditions  which  it  con- 
tained relative  to  alterations  had  been 
violated.  He  could  not  sell  it  so  as  to 
convey  any  title.  Nor  did  the  de- 
fendants wish  to  purchase  if  no  title 
was  conveyed.  It  is  not  likely  that 
the  defendants  would  mean  to  bind 
themselves  to  buy  and  pay  for  the 
lease  without  Grace's  assent,  if  it  was 
made  known  tliat  the  plaintiff  would 
not  agree  to  sell  and  assign  it  without 
such  assent.  See  Love  v.  Sortwell,  124 
Mass.  446.  This  is  not  like  the  case 
of  an  option,  which,  when  accepted, 
becomes  binding  upon  both  parties. 
Nor  is  it  like  the  case  of  a  contract 
which  is  made  conditional  on  a  future 
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an  executory  contract  unless  it  be  complete  and  certain  in  all 
of  its  material  and  essential  terms,  or  capable  of  being  made 
complete  and  certain  by  reformation.'  Where  a  bill  for  the 
specific  performance  of  a  contract  by  which  defendant's  intes- 
tate agreed  to  convey  land  on  payment  of  a  certain  price  recited 


event,  which  has  happened,  so  that 
the  contract  has  become  mutual  be- 
fore either  party  has  withdrawn.  If 
the  form  of  the  contract  is  such  that 
the  defendant  has  bound  himself  ab- 
solutely, but  the  plaintiff  has  not 
bound  himself,  a  court  of  equity  is 
slow  to  lend  its  aid  to  enforce  such  a 
contract  in  favor  of  the  party  who  is 
not  bound.  If,  at  the  time  of  bring- 
ing his  bill,  the  plaintiff  was  not 
bound  to  convey,  a  court  of  equity 
will  not  ordinarily  compel  a  defend- 
ant, under  such  circumstances,  to  ac- 
cept a  title.  There  must  be  a  mutuality 
of  obligation,  or  the  court  refuses  to 
interfere.  See  2  Beach  on  Modern 
Equity  Jurisprudence,  §§  585-587; 
Butman  v.  Porter,  100  Mass.  337; 
Marble  Co.  v.  Ripley,  10  Wall.  339, 
359  ;  Wylson  v.  Dunn,  34  Oh.  Div.  569, 
577,  578.  The  consent  of  Mr.  Grace 
not  having  been  obtained,  there  never 
was  a  moment  prior  to  the  filing  of 
this  bill  when  the  plaintiff  was  bound 
to  assign  the  lease  to  the  defendants. 
If  it  had  so  happened  that  the  de- 
fendants were  willing  to  take  their 
chances  in  respect  to  Grace,  but  the 
plaintiff  wished  not  to  assign  the 
lease,  the  defendants  could  not  have 
compelled  him  to  do  so.  The  pro- 
vision 'subject  to  obtaining  the  assent 
of  Mr.  Grace,'  would  protect  him. 
Under  such  circumstances  the  plain- 
tiff is  not  entitled  to  the  assistance  of 
a  court  of  equity.  It  does  not  avail 
the  plaintiff  to  say  that  Grace's  con- 
sent may  be  compelled  by  a  decree 
in  this  case.  The  question  is,  were 
the  defendants  bound,  at  the  time  of 
filing  the  bill,  to  accept  the  title?  See 
Ely  V.  McKay,  12  Allen,  323 ;   Beach 


on  Modern  Equity  Jurisprudence, 
§  585,  and  cases  cited.  For  these 
reasons  the  demurrers  must  be  sus- 
tained." But  see  Canton  Co.  v.  Bal- 
timore, etc.,  R.  Co.,  79Md.  524;  29 
Atl.  Rep.  821. 

^  Ham  II.  Johnson,  55  Minn.  115;  56 
N.  W.  Rep.  584,  per  Colhns,  J. :  "It 
is  elementary  that  courts  of  equity 
will  not  specifically  enforce  any  ex- 
ecutory contract  unless  it  be  com- 
plete and  certain  in  all  of  its  material 
and  essential  terms,  or  capable  of 
being  made  complete  and  certain. 
The  subject-matter  of  a  contract  is 
one  of  these  terms,  and,  unless  so 
well  defined  and  described  that  it  can 
certainly  be  identified  and  located  by 
means  of  extrinsic  explanatory  evi- 
dence, properly  admissible  in  such  a 
case,  the  contract  is  incomplete,  un- 
certain, and  wholly  incapable  of  en- 
forcement. A  description  of  property 
must  be  so  definite  as  to  show  what 
the  purchaser  supposed  he  was  con- 
tracting for,  and  what  the  vendor  in- 
tended to  sell,  and  as  to  enable  the 
court  to  ascertain  what  it  is  by  proper 
evidence.  Pomeroy  on  Specific  Per- 
formance of  Contracts,  §§  145,  152; 
Fry  on  Specific  Performance  of  Con- 
tracts, §§  317,  325,  and  cases  cited.  See 
also,  Lanz  v.  McLaughlin,  14  Minn.  72 
(Gil.  55);  Pierson  v.  Ballard,  32 
Minn.  263 ;  20  N.  W.  Rep.  193;  Nip- 
polt  V.  Kammon,  39  Minn.  372;  40 
N.  AY  Rep.  266.  The  very  marked 
difference  between  the  attempted  de- 
scription in  the  case  at  bar  and  that 
before  us  in  Brown  v.  Munger,  42 
Minn.  482;  44  N.  W.  Rep.  519,  cited 
by  counsel  in  the  argument,  need  not 
be  pointed  out  at  this  time." 
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that  complainant  did  not  know  whether  certain  notes  which 
the  contract  stated  were  given  for  the  agreed  price  to  the  intes- 
tate by  complainant's  deceased  assignor  were  actually  executed 
or  not,  and  there  was  no  averment  as  to  when  the  price  was  to  be 
paid,  nor  did  this  appear  from  the  contract,  it  was  held  that  com- 
plainant was  entitled  to  relief,  although  unable  to  aver  the  time 
for  the  payment  of  the  price,  or  that  no  such  time  was  fixed, 
and  that  he  could  assume  that  the  vendee  was  to  perform  in  a 
reasonable  time;  and  that  a  demurrer  to  the  bill  did  not  raise 
the  objection  that  the  bill  did  not  sufficiently  show  that  com- 
plainant had  done  what  he  could  to  learn  whether  the  notes  re- 
cited in  the  contract  as  given  for  the  purchase-money  were 
actually  executed,  in  the  absence  of  an  averment  in  the  de- 
murrer pointing  out  such  defect.' 

§  896.  Enforcing  inequitable  railroad  contracts. — Equity 
will  not  refuse  to  specifically  enforce  a  contract  between  two 
railroad  companies  by  which  they  agree  to  permit  the  building 
of  tracks  on  each  other's  right  of  way  at  certain  specified 
places  and  leave  plaintiff  to  its  remedy  at  law,  on  the  ground 
that  the  terms  of  the  contract  are  inequitable  and  unjust  to  de- 
fendant, since  the  parties  to  a  contract  must  be  the  judges  of 
the  advantages  to  be  derived  from  it.^ 

'  Ashurst  V.  Peck,  101  Ala.  499 ;  14  N.  J.  Eq.  12.    The  case  we  have  in 

So.  Eep.541.  hand  doea  not  present  any  of   the 

^  South,  etc.,  Ala.  R.  Co.  v.  High-  difficulties  that  were  encountered  in 
land  Ave.  E.  Co.,  13  So.  Eep.  682,  per  the  cases  cited.  The  South  and  North 
Stone,  C.  J. :  "Is  the  contract  sought  Company  simply  bound  itself  to  per- 
to  have  enforced  in  this  case  one  that  mit  the  Highland  and  Belt  Company 
the  chancery  court  will  order  the  to  construct  and  operate  a  track  on  a 
specific  execution  of,  or  must  redress  part  of  its  right  of  way,  and  to  make 
be  sought  in  an  action  at  law  for  certain  crossings;  and  the  Highland 
damages  ?  It  evidently  contemplates  and  Belt  Company  bound  itself  to  con- 
that  it  is  to  extend  through  a  series  struct  and  maintain  all  the  crossings 
of  years.  Does  it  imply  the  perform-  which  the  exercise  of  the  privilege 
ance  of  personal  services,  exercised  granted  might  render  necessary.  In 
with  special  skill,  judgment  and  dis-  return  for  this,  the  Highland  and  Belt 
cretion  ?  If  so,  the  chancery  court  Company  bound  itself  to  permit  the 
can  not  grant  the  relief  prayed.  Iron  South  and  North  Company  to  cross 
Age  Publishing  Co.  v.  Western  Union  its  thirty-five  feet  strip  of  land,  ex- 
Telegraph  Co.,  83  Ala.  498 ;  3  So.  Eep.  tending  from  Twenty -fourth  to  Eight- 
449-  Marble  Co.  v.  Ripley,  10  Wall,  eenth  street,  and  to  cross  its  track  at 
339;    Danforth    v.   Railway  Co.,    30  other  named  places,   'wherever  and 
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§  897.    Performance   by  complainant — Burden  of  proof. — 

Strict  and  literal  performance  of  all  the  conditions  of  a  con- 
tract is  not  invariably  an  essential  prerequisite  to  a  decree  for 


whenever'  it  might  elect  to  exer- 
cise this  privilege;  and  it  bound  it- 
self to  construct  and  maintain  the 
proper  crossings,  which  might  be 
rendered  necessary  if  the  South 
and  North  Company  exercised  this 
granted  privilege.  If  the  agree- 
ment had  stopped  here,  possibly  it 
would  have  left  the  Highland  and  Belt 
Company  under  the  contract  obliga- 
tion to  personally  construct  and  re- 
pair the  necessary  crossings — a  serv- 
ice in  its  nature  personal,  'involving 
the  exercise  of  personal  skill,  judg- 
ment, and  discretion,'  and  of  indefi- 
nite duration.  So  interpreted,  the 
chancery  court  possibly  would  not  and 
could  not  undertake  to  administer  and 
specifically  enforce  such  contract. 
But  the  agreement  did  not  stop  there. 
Its  provisions  are  that  if  the  Highland 
and  Belt  Company,  after  thirty  days' 
notice,  failed  to  renew  or  repair  such 
crossings,  then  the  South  and  North 
Company  could  do  so,  at  the  cost  and 
expense  of  the  Highland  and  BeltCom- 
pany.  This,  upon  each  recurrence, 
could  only  entail  a  money  liability, 
and  would  not  impose  on  the  chancery 
court  the  duty  of  retaining  the  case 
for  continuous  administration.  The 
rights,  duties,  and  liabilities  of  the 
parties  being  defined  and  settled  by 
the  decree  of  the  court,  all  else  would 
follow,  as  any  other  transaction  inter 
partes  which  is  continuous  in  its  na- 
ture. In  what  is  declared  above,  we 
think  we  are  fully  sustained  by  the 
drift  of  modern  authorities.  When 
a  right  of  way  is  disturbed  or  with- 
held, damages  may  be  recovered  in 
an  action  at  law;  hence,  where  ease- 
ments or  servitudes  are  annexed  to 
private  estates,  'the  due  enjoyment  of 
tUem  will  be   protected  against  en- 


croachment by  injunction,'  notwith- 
standing an  action  at  law  could  be 
maintained  for  the  recovery  of  dam- 
ages. Lide  V.  Hadley,  36  Ala.  627, 
635;  1  High  on  Injunctions,  §  848; 
Washburn  on  Easements,  575.  In 
the  case  of  Lytton  v.  Railway  Co.,  2 
Kay  &  J.  394,  it  was  held  that  where 
a  railway  company  had  agreed  with 
a  land-owner,  through  whose  estate 
the  railway  would  pass,  to  construct 
and  maintain  a  siding  connected  with 
their  railway  at  B.,  together  with  all 
necessary  approaches  thereto  for  pub- 
lic use,  for  the  reception  and  delivery 
of  goods,  'specific  performance  could 
be  decreed  of  the  agreement  to  con- 
struct the  siding  and  approaches  with- 
out decreeing  the  company  to  main- 
tain them  when  made.'  In  Sander- 
son V.  Railway  Co.,  11  Beav.  497,  a 
railway  company,  being  about  to  sever 
the  plaintiff's  land  by  their  railroad, 
agreed  to  purchase  the  necessary  por- 
tion of  land  'subject  to  the  making 
such  roads,  ways,  and  slips  for  cattle 
as  might  be  necessary.*  JTs^ti,  that, 
although  it  was  very  difficult  to  exe- 
cute an  agreement  thus  expressed,  yet 
the  plaintiff  was  entitled  to  a  specific 
performance,  and  that  the  word  'nec- 
essary' must  receive  a  reasonable  in- 
terpretation. In  the  great  case  of  Joy 
B.  St.  Louis,  138  U.  S.  1 ;  11  Sup.  Ct. 
Rep.  243;  the  Wabash,  St.  Louis  and 
Pacific  Railway  Company  had  bound 
itself  to  permit  the  St.  Louis,  Kansas 
City  and  Colorado  Railway  Company 
to  use  its  right  of  way  from  the  north 
line  of  Forest  park,  through  the  park, 
to  the  terminus  of  the  Wabash  Com- 
pany's road,  in  the  city  of  St.  Louis, 
for  a  fair  and  reasonable  compensa- 
tion. The  question  was  whether  the 
chancery  court  would  specifically  en- 
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specific  performance.  Equity  looks  at  the  substance  of  trans- 
actions, and  regards  the  spirit  of  an  obligation  rather  than  its 
mere  form.  So  all  that  is  demanded  in  equity  is  a  substantial 
compliance  with  the  agreement  sought  to  be  specifically  en- 
forced on  the  part  of  him  who  asks  the  aid  of  equity  to  give  it 
effect.  But  where  the  facts  show  that  the  plaintiff  has  wholly 
failed  to  meet  the  substantial  terms  of  the  very  agreement  on 
which  he  relies,  he  can  not  complain  if  a  court  of  equity  leaves 
him  where  he  has  placed  himself.  Thus,  a  contract  between 
plaintiff  and  defendant  provided  that  defendant  was  to  work  for 
plaintiff  in  perfecting  certain  electrical  devices,  and  that,  when 
a  company  should  be  formed  to  manufacture  them,  a  specified 
number  of  shares  of  stock  were  to  be  issued  to  defendant,  or  a 
sum  of  money  paid  in  lieu  thereof,  in  consideration  of  which 
defendant  agreed  to  convey  to  plaintiff  his  patent  rights  in  the 
devices.  Defendant  perfected  the  machines,  and  the  company 
was  formed,  but  no  stock  was  issued  to  defendant,  nor  was  any 
money  paid  to  him.     It  was  held  that  plaintiff  was  not  entitled 


force  this  contract.  It  was  ruled  that 
the  court  had  power  to  enforce  the 
specific  performance  of  the  agreement 
by  enjoining  the  appellants  from  pre- 
venting the  Colorado  Company  from 
using  the  right  of  way,  and  that  a 
remedy  at  law  would  be  wholly  inad- 
equate. Following  this  case  as  a  prec- 
edent, it  was  said  in  Union  Pacific  Ey. 
Co.  V.  Chicago,  E.  I.  &  P.  Ey.  Co.,  2 
C.  C.  A.  174;  51  Fed.  Eep.  309,  that 
the  specific  performance  of  a  contract 
whereby  one  railroad  lets  another  into 
the  joint  use  of  its  bridge  and  termi- 
nals will  not  be  refused  because  the 
acts  to  be  performed  are  numerous 
and  complicated,  and  are  to  extend 
through  a  long  term  of  years.  In  a 
note  to  Conger  v.  Eailroad  Co.,  120 
N.  Y.  29;  23  N.  E.  Eep.  983;  43 
Am.  and  Eng.  E.  Cas.  643,  651, 
is  this  expression,  supported  by 
many  citations:  'Specific  perform- 
ance will  be  decreed  to  enforce  con- 
tracts of  a  permanent  nature  between 
railroad  corporations  for  running  on 


and  use  of  each  other's  tracks,  or  of 
the  track  of  one  corporation  by  the 
trains  of  another.'  See  also,  Chica- 
go, E.  I.  &  P.  Ey.  Co.  V.  Union  Pacific 
Ey.  Co.,  47  Fed.  Eep.  15;  2  Chitty  on 
Contracts  (11th  Am.  ed.),1429 ;  Wilson 
V.  Eailway  Co.,  2  De  Gex,  J.  &  S.  475. 
The  foregoing  principles  and  authori- 
ties are  not  at  war  with  McBryde  u. 
Sayre,  86  Ala.  458;  5  So.  Eep.  791; 
Iron  Age  Pub.  Co.  v.  W.  U.  Tel.  Co., 
83  Ala.  498;  3  So.  Eep.  449;  Elyton 
Land  Co.  v.  South  &  N.  A.  E.  Co.,  94 
Ala.  369;  10  So. Eep.  270.  Nordoesit 
conflict,  when  properly  applied,  with 
Windham  Cotton  Manuf 'g  Co.  v.  Hart- 
ford, P.  &  F.  R.  Co.,  23  Conn.  373; 
Cooper  c.  Pena,  21  Cal.  403;  Conger 
V.  Eailroad  Co.,  120  N.  Y.  29 ;  23  N.  E. 
Eep.  983;  Bailway  Co.  v.  Marshall, 
136  U.  S.  393 ;  10  Sup.  Ct.  Eep.  846, 
See  also,  Waterman  on  Specific  Per- 
formance of  Contracts,  §  49.  The  de- 
cretal order  of  the  chancellor  is  af- 
firmed." 
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to  specific  performance  of  the  contract  to  convey  the  patent 
rights  for  failure  to  perform  on  his  Own  part.'  Where  the 
defendants  agreed  to  convey  to  plaintiff  an  interest  in  two 
mining  claims  on  condition  precedent  that  the  latter  pay  the 
expenses  in  procuring  patents  for  a  number  of  claims,  as  such 
expenses  should  accrue,  and  plaintiff  paid  money  from  time  to 
time  to  one  of  defendants,  who  was  the  active  person  in  pro- 
curing the  patents,  and  who  alone  knew  what  steps  had  to  be 
taken,  the  amount  of  expenses  and  the  status  of  the  account, 
but  who  did  not  inform  plaintiff,  it  was  held  that  plaintiff, 
having  paid  several  hundred  dollars  towards  expenses,  and 
having  tendered  any  balance  that  might  be  found  due  thereon, 
was  entitled  to  a  conveyance  of  the  promised  interest,  although 
he  had  not  strictly  complied  with  the  contract  in  making  the 
payments  as  they  accrued.^  One  who,  in  defense  to  an  action 
of  ejectment,  sets  up  an  equitable  title  to  the  land  under  an  as- 
signment of  a  contract  of  sale,  can  not  complain  of  a  failure  to 
find  that  he  was  entitled  to  a  conveyance  on  performing  his 
part  of  the  contract,  where  he  asked  for  no  such  relief,  and 
did  not  place  himself  in  a  position  to  be  entitled  to  it.  And 
one  who  in  such  a  defense  alleges  that,  under  a  contract  of 
sale,  he  is  entitled  to  a  deed  of  the  land,  must  show  that  an 

'  Electric,  etc.,  Co.  v.  Gill,  etc.,  Co.,  formance  on  the  part  of  the  vendee 

125  Mo.  140;  28  S.  W.  Eep.  486.     In  must  be  clearly  proved.   Omitting  the 

Hill  V.  Cheatham,  129  Mo.  71 ;  31  S.  W.  consideration  of  the  question  whether 

Eep.   261,   Burgess,   J.,  said:     "The  possession  by  the  vendee  in  such  a 

burden  of  proof  rested  upon  plaintiff  case  is  a    controlling    circumstance, 

to  show  that  he  had  complied  with  omitting  also  the  consideration  of  the 

the  contract  upon  his  part  in  every  point  whether  the  terms  of  the  alleged 

substantial  particular.and  this,  with  re-  contract  can  be  established  otherwise 

spect  to  the  payment  of  the  purchase  than  by  writing  in  some  form  or  of 

price,  the  court  found  that  he  had  some  character,  we  think  it  can  not 

failed  to  do,  and  we  do  not  feel  that  be  questioned  by  any  one  that  all  the 

we  would  be  justified,  under  the  facts  material  points  of  the  alleged  contract 

and  circumstances   disclosed  by  the  must  be  proved  by  some  competent 

record,  in  interfering  with  that  find-  evidence,   and    the    substantial    per- 

ing."     In    Rogers    Mach.   "Works    v.  formance    of    the   conditions  under- 

Helm,  154  U.  S.  610,  Hunt,  J.,  said:  taken  by  the  vendee  must  be  proved 

"To  justify  a  decree  for  the  specific  in  like  manner." 

performance  of  a  parol  contract  for  "Rust  v.  Strickland  (Colo.  1895),  40 

the  sale  of  real  estate,  the  contract  Pac.  Eep.  350. 
sought  to  be  enforced   and  its   per- 
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action  by  him  for  specific  performance  of  the  contract  would 
result  in  his  obtaining  a  deed.' 

§  898.  Performance  to  be  alleged — Tender. — It  is  a  funda- 
mental doctrine  of  courts  of  equity  that  neither  party  to  a 
contract  will  be  permitted  to  enforce  it  specifically  against  the 
other,  until  he  has  shown  that  he  has  done,  or  offered  to  do, 
or  is  ready  and  willing  to  do,  every  material  act  or  thing  re- 
quired of  him  by  the  agreement  at  the  time  of  commencing  the 
action,  and  also  that  he  is  ready  and  willing  to  do  all  acts  re- 
quired of  him  in  the  execution  of  the  contract  in  accordance 
with  its  terms  and  conditions.'  Thus  it  is  error  to  decree 
specific  performance  of  a  contract  of  sale  without  requiring 
plaintiff  to  pay  a  judgment  outstanding  against  him  for  the 
balance  of  the  purchase  price,  nor  is  the  decree  rectified  by  a 
subsequent  payment.'  An  agreement  to  sell  the  whole  capital 
stock  of  a  corporation,  the  first  payment  to  be  made  in  cash  on 
the  subsequent  signing  of  a  more  formal  contract,  there  being 
no  stipulation  as  to  time  of  delivering  the  stock,  is  not  spe- 
cifically enforcible  when  the  purchaser  has  failed  to  tender  the 

*  Dyke  v.  Spargur  (1894),  143  N.  Y.  fault  on  his  part  in  either  of  these  re- 

651;  38  N.  E.  Rep.  269.  spects  furnishes  a  ground  upon  which 

^Pomeroy  on  Specific  Performance  the  suit  may  be  resisted.'  The  author- 
of  Contracts,  §  323.  And  this  doctrine  ities  are  numerous  and  uniform  in  en- 
is  but  the  application  of  the  maxim,  forcing  the  rule  that  it  is  incumbent 
"  He  who  seeks  equity  must  do  equi-  on  a  party  who  asks  a  court  of  chan- 
ty." In  Pensacola  Gas  Co.  v.  Pro-  eery  to  compel  the  specific  perform- 
visional  Municipalty,33  Fla.  322 ;  14  So.  ance  of  a  contract  to  show  that  he  has 
Eep.  826,  per  Mabry,  J.:  "In  refer-  performed,  or  been  ready  and  willing 
ence  to  the  default  on  the  part  of  the  to  perform,  all  the  essential  terms  of 
complainant,  the  rule  is  stated  by  Fry  the  contract  on  his  part.  Thorp  v. 
on  Specific  Performance  of  Contracts  Pettit,  16  N.  J.  Eq.  488;  Tyler  v.  Mc- 
(§608),asfollows,viz.:  'Withregardto  Cardie,  9  Smedes  &  M.  230;  22  Am. 
the  matters  to  be  done  by  the  plaintiff  and  Eng.  Encyc.  of  Law,  note  1,  p.  927. 
according  to  the  terms  of  the  contract.  This  is  upon  the  principle  that  he  who 
it  is,  from  obvious  principles  of  jus-  seeks  equity  must  do  equity,  and  it 
tice,  incumbent  upon  him,  when  he  requires  of  the  complainant  '  that  he 
seeks  the  performance  of  the  contract,  do  all  that  is  in  his  power  to  fulfill  his 
to  show,  first,  that  he  has  performed,  part  of  the  contract  which  he  is  seek- 
er been  ready  and  willing  to  perform,  ing  to  enforce,  according  to  its  terms, 
all  essential  terms  of  the  contract  on  He  must  do  his  full  duty,  or  the  court 
his  part  to  be  then  performed;  and,  will  not  regard  his  prayer." 
secondly,  that  he  is  ready  and  willing  '  Wintermute  B.Carner,  8  Wash.  685 ; 
to  do  all  matters  and  things  on  his  36  Pac.  Bep.  490. 
part  thereafter  to  be  done ;  and  a  de- 
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first  payment  as  agreed,  demanding  that  the  stock  should  be 
first  deposited  in  a  bank.'  A  defendant  in  ejectment  is  not  en- 
titled to  a  decree  for  a  conveyance  on  the  performance  of  his 
part  of  the  contract  if  he  has  not  asked  for  such  relief.* 

§  899.  Offer  of  performance  in  complaint — Performance  as 
decreed. — In  an  action  to  enforce  specific  performance  it  is  no 
defense  to  the  merits  that  a  tender  of  performance  is  not  made 
before  suit  brought.  It  is  sufficient  that  the  plaintiff  offer  to 
perform  in  his  complaint,  and  the  rights  of  the  parties,  includ- 
ing the  question  of  costs  and  interest,  may  be  adjusted  in  the 
decree.  The  failure  to  make  the  tender  before  suit  can  only 
affect  the  question  of  costs.'  In  such  a  case  it  may  be  error 
to  find  that  plaintiff  is  entitled  to  costs  and  disbursements  and 
to  direct  judgment  therefor  in  his  favor.*  Accordingly,  to  ob- 
tain specific  performance  of  a  contract  for  the  sale  of  land,  com- 
plainant vendee  need  not  offer  to  perform,  or  tender  a  deed  be- 
fore filing  the  bill.*  And  where  a  vendee  of  land  pleads  and 
proves  his  willingness  to  pay  the  entire  balance  due,  he  is  not 
required,  before  obtaining  a  decree  for  specific  performance,  to 
make  actual  payment,  or  tender  of  payment,  but  is  entitled  to 
relief,  provided  that,  within  a  time  to  be  fixed  by  the  decree, 
he  shall  pay  the  amount  due.'  Where  a  contract,  assumed  to 
make  time  of  performance  of  the  essence  of  the  contract  as  to 

iWeecottD.  Mulvane(1893),58Fed.  N.  Y.  194;  Morris  ».  Hoyt,  11  Mich. 

Rep.  305.  8;  Irvin  v.  Gregory,  13  Gray,  215." 

'  Dyke  v.  Spargur  (1894),  143  N.  Y.  « Kalkloshu.  Haney,4Texas  C.  App. 

651 ;  38  N.  E.  Rep.  269.  118 ;  23  S.  W.  Rep.  420,  per  Tarlton,  C. 

^  Lewis  V.  Prendergast,  39  Minn. 302 ;  J. :  '  'The  rule  is  to  grant  him  the  relief 

39  N.  W.  Rep.  802;Freeson  ■!).  Bissell,  for  which  he   prays,   provided    that 

63  N.  Y.  168.  within  a  reasonable  time,  to  be  fixed 

*  Minneapolis,  etc.,  R.  Co.  v.  Chis-  in  the  decree,  be  shall  make  payment 
holm,  55  Minn.  374;  57  N.  W.  Rep.  63.  of  the  amount  due.     Failing  in  this, 

*  Asburst  V.  Peck,  101  Ala.  499 ;  14  his  right  should  cease.  Spann  v. 
So.  Rep.  541,  per  Head,  J. .  "It  is  not  Stearns,  18  Texas,  556 ;  AVard  v.  Wor- 
essential  to  the  maintenance  of  a  bill  sham,  78  Texas,  180;  14  S.  W.  Rep. 
for  specific  performance  that  the  com-  453.  That  the  lower  court  may,  on 
plainant,  vendee,  offer  to  perform,  or  another  trial,  apply  this  rule  in  solv- 
tender  a  deed,  before  filing  the  bill,  ing  the  issues  between  the  several 
A  failure  to  do  so  affects  only  the  parties,  we  order  that  the  judgment  be 
question  of  costs.  Stevenson  v.  Max-  reversed,  and  the  cause  remanded." 
well,  2  N.  Y.  408;  Bruce  v.  Tilson,  25 
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each  party,  it  was  held  not  to  disable  one  party,  who  fully 
performed  within  the  time,  to  require  performance  by  the 
other  after  the  time.' 

§  900.   Contract  must  be  fair — Must  conform  to  statute. — As 

the  remedy  by  specific  performance  is  a  matter  of  judicial  dis- 
cretion a  court  of  equity  will  not  decree  it  where  the  contract 
had  its  inception  in  fraud  or  mistake,  or  where  it  does  not  con- 
form to  statutory  requirements.  Thus  in  a  suit  for  specific 
performance  the  evidence  showed  that  the  property  was  a 
homestead  worth  less  than  the  statutory  exemption,  and  it  did 
not  appear  that  the  acknowledgment  of  the  deed  contained  a 
release  of  homestead,  as  required  by  statute  in  such  cases.  It 
further  appeared  that  the  grantor  was  intoxicated  when  he 
signed  the  deed;  that  his  wife  signed  it  under  compulsion,  and 
afterwards  destroyed  it,  and  tendered  back  the  amount  paid  on 
account;  and  that  certain  property  was  to  be  taken  in  exchange 
at  double  its  actual  value.  It  was  held  that  specific  perform- 
ance of  the  contract  would  not  be  enforced.'  Where  a  cream- 
ery partnership  firm  fixed  a  uniform  price  for  butter  making 
with  the  various  dairymen  who  agreed  to  furnish  cream,  and 
one  of  the  firm  entered  into  a  secret  agreement  with  plaintiff, 
allowing  him  a  rebate,  to  induce  him  to  come  in,  so  that 
others  were  induced  by  his  action  to  enter  into  the  agreement, 

'  Bobbins  v.  Morgan,  56  Minn.  304 ;  shown  to  exist.    Indeed  the  origin 

57  N.  W.  Rep.  799,  per  curiam.  and  ground  of  this  jurisdiction  is  that 

^Leonard  v.  Crane  (1893),  147  111.  a  compensation  for  damages  is  inade- 
52;  35  N.  E.  Rep.  474,  per  Phillips,  quate  to  the  full  measure  of  the  par- 
J. :  "On  this  state  of  facts  a  court  of  ties'  equitable  rights.  It  is  not  neces- 
equity  may  well  refuse  specific  per-  sary  to  authorize  this  court  to  refuse 
formance.  It  was  held  in  Fitzpatrick  a  specific  performance  that  the  agree- 
V.  Beatty,  1  Gilman,  454 :  'Nor  will  meat  should  be  so  tainted  with  fraud 
a  court  of  equity  decree  a  specific  per-  as  to  authorize  a  decree  that  it  should 
formance  where  the  contract  is  found-  be  given  up  and  canceled  on  that  ac- 
ed  in  fraud,  imposition,  or  mistake,  count.  *  *  *  A  specific  performance 
or  where  it  would  be  unconscientious  will  not  be  decreed  unless  the  agree- 
to  enforce  it.'  In  Frisby  v.  Ballance,  m^nt  has  been  entered  into  with  per- 
4  Scam.  287,  it  was  held :  'An  appli-  feet  fairness,  and  without  misappre- 
cation  for  the  specific  performance  of  hension,  misrepresentation, or  oppres- 
a  contract  is  addressed  to  the  sound  eion.'  To  the  same  effect  are  Race  v. 
legal  discretion  of  the  court,  and  it  is  Weston,  86  111.  91;  Proudfoot  v. 
not  a  matter  of  course  that  it  will  be  Wightman,  78  111.  553." 
decreed  because  a  legal  contract    is 
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the  courts  will  treat  such  secret  agreement  as  illegal,  and  will 
leave  the  parties,  with  reference  to  it,  where  they  have  placed 
themselves.' 

§  901.  Must  not  be  against  public  policy. — Contracts  which 
can  not  be  carried  into  execution  without  causing  injury  to 
the  community  will  not  be  enforced  by  courts  of  equity  from  a 
due  regard  to  the  public  welfare.'  An  agreement  by  a  man  to 
pay  his  daughter  a  sum  of  money  and  also  to  pay  her  son  a 
specified  sum  when  he  comes  of  age  if  she  will  permit  the  boy 
to  live  with  him  and  be  educated  by  him,  but  she  to  see  her 
son  whenever  she  desires,  is  not  against  public  policy  where  by 
the  arrangement  she  does  not  cast  off  any  parental  obligation 
to  her  child,  and  such  an  agreement  may  be  enforced.^ 


1  McEwen  v.  Shannon  (1892),  64  Vt. 
583 ;  25  Atl.  Rep.  661,  per  Ross,  C.  J. : 
"The  court  treats  all  such  secret  agree- 
ments which  work  a  fraud  upon  the 
rights  of  others  as  illegal,  and  refuses 
to  enforce  them.  White  Mountain 
R.  Co.  V.  Eastman,  34  N.  H.  124,  and 
cases  cited ;  Paddock  ii. Fletcher,  42  Vt. 
389.  In  general,  an  action  can  not  be 
maintained  on  an  illegal  contract, 
either  to  enforce  it  directly,  or  to  re- 
cover money  paid  on  it  after  its  exe- 
cution. Webb  V.  Fulchire,  3  Ired.  L. 
485;  40  Am.  Dec.  419;  note  to  Boj'd 
V.  Barclay,  1  Ala.  34;  34  Am.  Dec. 
762.  A  contract  is  illegal  when  it  vio- 
lates good  morals,  or  is  opposed  to 
public  policy,  or  is  infected  with 
fraud,  or  violates  the  provisions  of  a 
public  statute.  Ohio  L.  I.  &  T.  Co. 
u.  Merchants'  I.  &  T.  Co.,  11  Humph. 
1;  53  Am.  Dec.  742,  and  note;  City 
Bank  v.  Perkins,  29  N.  Y.  554 ;  86  Am. 
Dec.  332;  Schmidt  v.  Barker,  17  La. 
Ann.  261;  87  Am.  Dec.  527;  Bowman 
V.  Gonegal,  19  La.  Ann.  328;  92  Am. 
Dec.  537;  Tatum  v.  Kelley,  25  Ark. 
209;  94  Am.  Dec.  717." 

2  Beach  on  Injunctions,  §§  426,  461. 
And  see,  Fuller  v.  Dame,  18  Pick. 
472;  Frost  v.  Belmont,  6  Allen,  152, 
162 ;  Gulick  v.  Ward,  10  N.  J.  Law,  87 ; 
Egerton  v.  Earl  Brownlow,  4  H.  L. 


Cas.  1, 235 ;  Printing,  etc.,  Co.».  Samp- 
son, L.  E.  19 Eq.  462;  Hinnen  v.  New- 
man, 35  Kan.  709;  12  Pac.  Rep.  144, 
there  cited. 

^Endersv.  Enders  (1894),  164  Pa. 
St.  266 ;  30  Atl.  Rep.  129,  per  Dean,  J. : 
"We  are  clearly  of  the  opinion  that 
the  tendency  of  such  contracts  be- 
tween grandparents  of  good  character 
and  ample  estate  and  parents  in  re- 
duced circumstances,  where  parental 
solicitude  and  affection  are  not  to  be 
extinguished,  and  where  the  welfare 
of  the  child  is  intended  to  be  pro- 
moted, is  neither  to  the  injury  of  the 
public  nor  to  good  morals.  In  Van 
Dyne  t).  Vreeland,  11  N.  J.  Eq.  371; 
and  Hill  v.  Gomme,  1  Beav.  540,  the 
contract  of  the  parents  was  decided 
not  to  be  against  public  policy,  al- 
though made  with  strangers  to  the 
blood,  because  of  the  special  facts,  and 
on  the  ground  that  the  contract  was 
for  the  welfare  of  the  child.  In  Neal's 
Executors  ».  Gilmore,  79  Pa.  St.  421, 
the  contract  was  made  by  the  father, 
who  was  intemperate,  he  relinquishing 
the  custody  of  his  two  boys, respectively 
two  and  six  years  of  age,  to  a  childless 
couple,  relatives  of  his,  until  the  chil- 
dren were  of  age.  It  was  held  that,  if 
the  contract  had  been  proven,  there 
was  sufficient  consideration  to  support 
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§  902.  In  cases  of  trust  and  fiduciary  relation. — Where  the 
parties  to  litigation  respecting  rival  patents  make  a  compro- 
mise contract,  whereby  one  withdraws  from  the  business,  turns 
over  to  the  other  all  his  tools,  and  grants  him  an  exclusive 
license,  the  latter  to  issue  to  the  trade  samples  of  the  goods, 
and  offer  them  to  the  public  in  the  same  manner  as  other  goods 
of  its  own  manufacture,  and  carry  on  the  business  for  the  com- 
mon interest,  this  creates  an  agency  and  a  fiduciary  relation, 
and  a  bill  for  specific  performance  will  lie  to  enforce  it.' 


and  enforce  it,  but  tlrat  the  proof  was 
not  sufficient  to  establish  the  contract. 
The  point  was  not  even  made  that 
such  a  contract  was  against  public  pol- 
icy. The  payment  to  be  made  the 
mother  was,  by  the  contract,  fixed  at 
the  majority  of  the  child,  but  there 
never  was  a  time  during  its  existence 
that  the  law  would  have  declared  it 
void  as  against  public  policy,  because 
it  contemplated  no  severance  of  the 
parental  relation,  no  extinguishment 
of  parental  solicitude,  and  was  wholly 
for  the  welfare  of  the  child.  Such 
custody  as  was  necessary  to  gratify 
the  pride  and  affection  of  the  grand- 
father, and  further  the  boy's  educa- 
tion, was  relinquished ;  a  custody  not 
unlike  that  which  she  would  have  sur- 
rendered had  she  placed  him  in  a 
boarding  school  for  several  years.  As 
we  see  nothing  in  this  contract  which 
should  prevent  its  enforcement,  the 
judgment  of  the  court  below  is  re- 
versed, and  judgment  is  now  entered 
on  the  verdict  for  plaintiff." 

'  Ball,  etc..  Fastener  Co.  v.  Ball 
Glove  Fastener  Co.  (1893),  58  Fed. 
Rep.  818.  In  Wenham  v.  Switzer 
(1894),  59  Fed.  Eep.  942,  affirming 
51  Fed.  Rep.  351,  defendant,  owning 
a  half  interest  in  a  lode  mining  claim, 
wrote  plaintiff  that  the  other  half  was 
for  sale,  but  that  it  could  not  be 
bought  for  less  than  a  certain  sum, 
and  that,  if  plaintiff  wished  to  buy, 
he  had  better  send  defendant  such 


sum.  Plaintiff,  in  answer,  sent  part 
of  the  amount,  and  gave  defendant 
authority  to  telegraph  for  the  balance. 
Defendant  paid  more  than  the  amount 
named,  purchasing  in  his  own  name. 
It  was  held  that  the  correspondence 
created  no  contract,  agency,  or  trust, 
binding  on  the  parties,  enforcible  in 
equity,  and  Hawley  said :  There  is  no 
clear  and  satisfactory  evidence  of  any 
such  acceptance  or  compliance  with 
the  terms  of  respondent's  voluntary- 
offer,  or  of  the  existence  of  any 
agency,  trust,  or  contract  between  the 
parties,  as  would  justify  a  court  of 
equity  in  granting  a  decree  of  specific 
performance.  Colson  v.  Thompson, 
2  Wheat.  336;  Purcell  v.  Miner,  4 
Wall.  513,  519;  Williams  v.  Morris, 
95  U.  S.  444;  Hennessy  v.  Wool- 
worth,128  IT.  S.  438 ;  9  Sup.Ct.  Eep.109 ; 
Walcott  V.  Watson,  53  Fed.  Eep.  429 ; 
Evans  u.  Lee,  12  Nev.  393;  Agard  v. 
Valencia,  39  Cal.  292 ;  Magee  v.  Mc- 
Manus,  70  Cal.  553;  12  Pac.  Eep.  451; 
Strange  v.  Crowley,  91  Mo.  287;  2  S. 
W.  Rep.  421 ;  Durant  v.  Comegys 
2  Idaho,  936 ;  28 Pac.  Eep.  425 ;  1  Chitty 
on  Contracts,  11 ;  Bishop  on  Con- 
tracts, §  327 ;  1  Story  on  Equity  Juris- 
prudence, §§  764,  767 ;  Waterman  on 
Specific  Performance  of  Contracts, 
§§135,  138,  186,  196;  3  Pomeroy  on 
Equity  Jurisprudence,  §  1405 ;  5  Law- 
son  on  Rights,  Remedies  and  Practice, 
§  2607. 
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§  903.  Consideration  essential— If  price  deficient  or  ex- 
cessive.— It  is  a  fundamental  principle  that  equity  will  not 
decree  the  specific  performance  of  a  contract  unless  the  under- 
taking to  be  enforced  is  founded  upon  a  valuable  consideration, 
moving  from  the  party  in  whose  behalf  the  performance  is 
sought.'  Accordingly,  a  contract  to  convey  half  the  mineral 
in  defendant's  land  to  plaintiffs,  in  consideration  of  one  dollar 
and  the  benefits  to  accrue  to  defendant  from  the  extension  to  a 
point  named  of  a  railroad,  with  which  plaintiffs  do  not  appear 
to  have  any  connection,  will  not  be  specifically  enforced,  as 
there  is  only  a  nominal  consideration  for  the  contract;  and  the 
fact  that  plaintiffs  did  aid  in  constructing  a  railroad  to  the 
point  named  does  not  make  a  legal  consideration,  since  the 
construction  of  the  road  is  not  the  one  mentioned  in  the  con- 
tract.^ But  where  a  son  executed  a  note  to  his  father  in  con- 
sideration of  payments  by  the  latter  as  surety  for  him,  and 
repeatedly  recognized    its   validity,  specific  performance  of  a 


'  Pomeroy  on  Specific  Performance 

of  Contracts,  §57. 

^Northrup  v.  Standifer  (Ky.  1893), 
23  S.  W.  Rep.  348,  following  Northrup 
V.  Ward  (Ky.),  15  S.  W.  Rep.  247. 
South,  etc.,  Ala.  R.  Co.  v.  Highland 
Ave.  R.  Co.,  98  Ala.  400;  13  So.  Rep. 
682,  per  Stone,  C.  J. :  "In  Waterman 
on  Specific  Performance  of  Contracts 
(§  179)  is  this  language :  'Although 
inadequacy  of  consideration  in  con- 
tracts of  sale,  either  in  the  price  or 
property  sold,  may  be  a  ground  of 
defense,  yet  the  facility  of  contracting 
and  the  free  exercise  of  the  judgment 
and  will  of  the  parties  require  that, 
as  a  general  rule,  they  should  be  sole 
judges  of  the  value  of  the  benefits  to 
be  derived  from  their  bargains.  It  is, 
therefore,  manifestly  just  and  expedi- 
ent that  mere  inadequacy  of  consid- 
eration or  value  should  not  in  itself  be 
deemed  by  the  court  a  sufficient  rea- 
son to  refuse  to  specifically  enforce  a 
contract  or  a  cause  to  set  it  aside. 
And  such  is  now  the  rule ;  for  courts 
of  equity,  as  well  as  courts  of  law,  act 


upon  the  ground  that  every  person 
who  is  not,  from  the  peculiar  condi- 
tion and  circumstances,  under  disa- 
bility, is  entitled  to  dispose  of  his 
property  in  such  manner  and  upon 
such  terms  as  he  chooses ;  and  wheth- 
er his  bargains  are  wise  and  discreet, 
or  profitable  or  unprofitable,  or  oth- 
erwise, are  considerations  not  for 
courts  of  justice,  but  for  the  party 
himself  to  deliberate  upon.  The  rea- 
son of  this  is  to  be  sought  in  the  ex- 
treme difiiculty  of  judging  as  to  the 
feelings  and  motives  which  may  have 
actuated  the  parties,  and  the  corre- 
sponding variety  of  opinions  which 
may  be  formed  with  reference  to  the 
sufficiency  of  the  consideration.'  To 
this  the  author  cites  many  authorities ; 
and  to  the  same  effect  are  the  follow- 
ing authorities,  which  show  it  is  the 
modern,  and,  we  may  add,  the  more 
reasonable  rule :  3  Pomeroy  on  Equity 
Jurisprudence,  §  1405,  and  notes;  Fry 
on  Specific  Performance  of  Contracts, 
§275,  et  seq.;  Osgood  v.  Franklin,  2 
Johns.  Ch.  1." 
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bond  to  convey  lands,  executed  twelve  years  later,  in  settle- 
ment of  the  note  will  not  be  refused,  on  the  ground  that  the 
note  was  without  consideration,  and  obtained  by  mere  per- 
suasion or  force.'  It  is  well  settled  that  specific  performance 
of  an  agreement  to  sell  will  not  be  refused  merely  because  the 
price  is  inadequate  or  excessive.  The  difference  must  be  so 
great  as  to  lead  to  a  reasonable  conclusion  of  fraud,  mistake, 
or  concealment  in  the  nature  of  fraud,  and  to  render  it  plainly 
inequitable  and  against  conscience  that  the  contract  should  be 
enforced.^ 

§  904.    Consideration  essential — Expression  —  Seal. — The 

presence  of  a  seal  affixed  to  a  contract  is  a  sufficient  recital  of 
consideration  to  satisfy  the  statute  of  frauds  and  to  entitle  a 
party  to  its  specific  performance.'     In  Colorado  it  has  been 

( 1894) ,  162  Mass.  148,  Morton,  J. , says : 
"  The  defendant  does  not  charge  the 
directors  with  any  fraud  in  the  ap- 
praisal. He  expressly  disclaims  that. 
It  is  well  settled  that  where  one  agrees 
that  another  may  fix  the  price  for 
certain  property,  or  the  sum  to  he  paid 
for  material  or  services,  the  decision 
of  the  party  selected  can  not  be  im- 
peached by  showing  that  he  has  com- 
mitted an  error  of  judgment,  or  failed 
to  availhimself  of  all  the  information 
which  he  might  have  obtained,  or  has 
valued  the  property  too  high  or  too  low . 
Palmer  v.  Clark,  106  Mass.  373 ;  Flint 
V.  Gibson,  106  Mass.  391;  Eobbins  v. 
Clark,  129  Mass.  145;  Martinsburg, 
etc.,  E.  Co.  V.  March,  114  U.  S.  549;  5 
Sup.  Ct.  Eep.  1035 ;  Stevenson  v.  Wat- 
son, L.  R.  4  C.  P.  Div.  148 ;  Sharpe  v. 
BailwayCo.,  L.  R.  8  Ch.  App.  597; 
Richards  v.  May,  L.  R.  10  Q.  B.  Div. 
400;  Tullis  v.  Jacson  (L.  R.  1892),  3Ch. 
441;  Ranger  v.  Railway  Co.,  5  H.  L. 
Cas.  72." 

3  Johnston  ti. Wads  worth  24  Ore.  494 ; 
34  Pac.  Rep.  13,  per  Lord,  C.  J. :  "It 
is  the  law,  too,  that  the  seal  is  a  sufla- 
cient  expression  of  the  consideration. 
Keed   on   Statute   of   Frauds,  §431. 


'  Haydon  v.  Haydon  (Ky.  1894),  27 
S.  W.  Rep.  975,  per  Pryor,  J. :  "  In 
the  light  of  this  writing  it  is  rendered 
unnecessary  to  discuss  or  determine 
the  nature  and  extent  of  the  liabili- 
ties incurred  by  the  father  for  his  son, 
or  the  amount  repaid  him,  as  it  is  not 
pretended  this  note  has  beeti  paid. 
An  amended  petition  was  filed  in  this 
case,  treating  the  bond  as  a  mortgage 
only ;  and,  therefore,  on  the  return  of 
the  case,  the  chancellor,  at  the  elec- 
tion of  the  defendants,  may  either 
subject  the  land  to  the  payment  of 
the  note,  or  direct  a  specific  perform- 
ance; and,  in  the  event  no  election 
is  made,  a  conveyance  should  be  or- 
dered." 

2  Chute  V.  Quincy,  156  Mass.  189;  30 
N.  E.  Eep.  550;  Lee  v.  Kirby,  104 
Mass.  420 ;  Park  v.  Johnson,  4  Allen, 
259  ;Western  R.Co.  v.  Babcock,6  Mete. 
(Mass.)  346,352;  Cathcart  K.Robin- 
son, 5  Pet.  264;  Underhill  v.  Van 
Cortlandt,  2  Johns.  Ch.  339 ;  Belchier 
V.  Reynolds,  2  Keny.,  pt.  2,  p.  87; 
Weekes  v.  Gallard,  21  Law  T.  (N.  S.) 
665 ;  Fry  on  Specific  Performance  of 
Contracts  (3d  Am.  ed.),  §424,  note  1. 
In  New  England  Trust  Co.  ti.  Abbott 
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held  that  a  promise  for  a  promise  is  not  such  a  consideration 
as  will  support  a  decree  of  specific  performance  and  the  pres- 
ence of  seals  does  not  import  such  a  consideration.^  But  it  has 
been  repeatedly  held  that  words  "for  value  received"  suffi- 
ciently comply  with  statutes  which  require  the  consideration 
to  be  expressed.^  The  text-writers  also  generally  state  the  law 
to  be  that  the  words  "for  value  received"  sufficiently  express 
the  consideration.' 

§  905.    Testamentary  agreements — When  enforced. — A  court 

of  equity  will  decree  specific  performance  of  a  valid  agreement 
by  a  testator  or  intestate  to  give  a  part  or  all  of  his  or  her 
property  to  one  rendering  the  attention  and  services  of  a  child, 
or.  otherwise,  when  those  services   have  been   fully  and  faith- 


'We  have  held  again  and  again,'  said 
Cowan,  J.,  'that  a  seal  expresses  a 
consideration,  within  the  meaning  of 
the  statute.'  Douglass  v.  Rowland, 
24  Wend.  35.  If  the  memorandum  is 
under  seal,  the  implication  of  consid- 
eration therefrom  is  suflBcient.  Brown 
on  Statute  of  Frauds,  §408a.  Woodruff, 
J.,  said:  'An  instrument  under  seal 
is  held  not  void  under  the  statute,  al- 
though no  consideration  is  in  terms 
stated  therein,  upon  the  ground  that 
the  seal  imports  consideration.  It  is 
sufficient  if,  upon  the  face  of  the  in- 
strument, consideration  is  a  necessary 
legal  implication.'  McKensie  v.  Far- 
rell,  4  Bosw.  192."  In  St.  David's 
Church  V.  Wood,  24  Ore.  396;  34  Pac. 
Rep.  18,  the  court  said :  "The  con- 
tract which  is  sought  to  be  enforced 
is  under  seal,  and  this  constitutes 
primary  evidence  of  a  consideration. 
1  Hill's  Code,  §  753.  It  is  sufficient, 
however,  if  some  profit  is  to  inure  to 
the  promisor,  or  some  detriment  to  be 
sustained  by  the  promisee.  Waterman 
on  Specific  Performance  of  Contracts, 
§  188.  The  record  shows  that  the  con- 
tract was  awarded  to  the  defendant,  and 
that  plaintiff  has  voluntarily  advanced 


to  him  a  large  sum  in  excess  of  the 
amount  it  would  have  been  compelled 
to  pay  under  the  contract  as  the  work 
advanced.  The  defendant  having  re- 
ceived the  payment,  he  now  ought 
not  to  complain  or  say  there  is  no 
consideration  for  the  stone  necessary 
to  complete  the  building.  The  plaint- 
iff has  already  paid  for  such  stone, 
and  the  defendant  ought  not  to  object 
to  its  taking  the  necessary  quantity, 
since  the  defendant's  pecuniary  con- 
dition will  not  permit  him  to  supply 
it." 

^Winter  v.  Goebuer,  2  Colo.  App. 
259;  affirmed  in  40  Pac.  Rep.  570; 
Minturn  v.  Seymour,  4  Johns.  Ch. 
497;  Tallmadge  v.  Wallis,  25  Wend. 
107. 

2  Day  V.  Elmore,  4  Wis.  214;  Wat- 
son V.  McLaren,  19  Wend.  557 ;  Mil- 
ler V.  Cook,  23  N.  Y.  495 ;  Osborne  v. 
Baker,  34  Minn.  307;  25  N.  W.  Rep. 
606;  Brooks  v.  Morgan,  1  Har.  (Del.) 
123 ;  Whitney  v.  Stearns,  16  Me.  394. 

'1  Reed  on  Statute  of  Frauds,  §430; 
Brown  on  Statute  of  Frauds,  §408a; 
Daniel  on  Negotiable  Instruments, 
§1767;  3  Parsons  on  Contracts,  16; 
Brandt  on  Suretyship,  §  70. 
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fully  performed.'  But  in  such  a  case  the  evidence  of  the 
agreement  and  of  its  performance  by  the  child  must  be  clear, 
and  the  agreement  must  not  consist  of  mere  casual  remarks  as 
to  the  decedent's  intentions.^ 


§  906.  Son's  agreement  to  support  father. — Where  a  father 
transferred  property  to  his  son  in  consideration  of  the  son's 
agreement  to  support  him  during  life,  and  the  son  died  first, 
having  kept  his  agreement  up  to  the  time  of  his  death,  and  the 
property  had  been  sold  by  the  son,  and  its  proceeds  were  not 
traced  to  the  possession  of  his  heirs  and  legal  representatives, 
it  was  held  that  equity  had  no  jurisdiction  to  enforce  a  specific 
performance  of  the  agreement  as  against  the  son's  heirs  or 
legal  representatives,  since  the  agreement  related  to  personal 
services  to  be  performed  by  the  son  and  because  the  remedy  at 
law  for  the  breach  of  contract  was  as  complete  and  adequate  as 
the  remedy  in  equity.' 


'Wright  V.  Tinsley,  30  Mo.  389; 
Gupton  V.  Gupton,  47  Mo.  37;  Sutton 
V.  Hayden,  62  Mo.  101;  Sharkey  v. 
McDermott,  91  Mo.  647. 

2  Teats  V.  Planders,  118  Mo.  660;  24 
S.  W.  Eep.  126,  per  Gantt,  P.  J.; 
"The  burden  was  on  plaintiffs  to  es- 
tablish this  agreement  by  evidence 
that  was  cogent,  clear,  and  convinc- 
ing, and  in  this  they  have  most  sig- 
nally failed.  The  evidence  merely 
established  that  Mrs.  Flanders  made 
some  casual  remarks  from  time  to 
time  to  some  of  her  acquaintances,  as 
to  her  intentions  in  disposing  of  her 
property.  They  were  not  made  to 
plaintiff,  and  were  without  considera- 
tion. The  contract  alleged  can  not 
be  established  in  this  unsatisfactory 
way.  Berry  v.  Hartzell,  91  Mo.  132 ; 
3  S.  W.  582." 

'  Campbell  v.  Potter  (1893),  147  111. 
576;  35  N.  E.  Rep.  364,  per  Shope, 
J. :  "The  case  then  rests  upon  a  parol 
agreement  by  Darwin  H.  Campbell 
with  his  father,  Anning  O.  Campbell, 
made  in  1872,  that  in  consideration  of 


the  transfer  of  the  store  to  him,  he, 
Darwin  H.,  would  support  his  father, 
Anning  O.  Campbell,  and  his  wife, 
during  their  natural  lives.  And  it  is 
this  agreement,  and  this  alone,  that 
the  court  is  asked  to  compel  perform- 
ance of  by  the  personal  representative 
and  devisee  of  Darwin  H.  Campbell. 
As  seen,  the  store  was  transferred  by 
Darwin  H.  Campbell  in  1883,  and 
thereafter  he  engaged  in  other  occu- 
pations. Anning  0.  Campbell  and 
wife,  Darwin  H.  Campbell  and  his 
wife,  after  his  marriage,  continued  to 
live  in  the  homestead  of  Anning  O. 
Campbell  as  one  family,  and  all  were 
supported,  as  they  had  been  since  the 
transfer  of  the  store  to  Darwin  in 
1872,  by  Darwin,  until  his  death.  No 
portion  of  the  store,  or  the  proceeds 
derived  by  Darwin  H.  Campbell  there- 
from, is  traced  into  the  hands  of  the 
personal  representative  or  devisee. 
So  that  there  is  no  pretense  that  a 
court  of  equity  may  follow  the  fund 
or  property  and  compel  its  restoration, 
as  was  done  in  the  cases  of  Frazier  v. 
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§  907.  As  to  iiiTentions  made  by  employe. — When  one  in 
the  employ  of  another  in  a  certain  line  of  work  invents  an 
improved  method  or  instrument  for  doing  that  work,  and  uses 
the  property  of  his  employer  and  services  of  other  employes  to 
develop  and  put  in  practical  form  his  invention,  and  explicitly 
assents  to  the  use  by  his  employer  of  such  invention,  a  jury  or 
a  court  trying  the  facts  is  warranted  in  finding  that  he  has  so  far 
recognized  the  obligation  of  service  coming  from  his  employer, 
and  the  benefits  resulting  from  his  use  of  the  property  and  the 


Miller,  16  111.  48;  Oard  o.  Oard,  59 
111.46;  Jones  v.  Neeley,  72  111.  449; 
Gallaher  v.  Herbert,  117  111.  160; 
Hensohel  v.  Mamero,  120  111.  660,  or 
subject  it  to  a  specific  lien.  The  ques- 
tion is  therefore  broadly  presented 
whether  the  personal  contract  of  Dar- 
win H.  Campbell  can  be  specifically 
enforced  in  equity  against  his  personal 
representative  or  devisee.  It  may  be 
conceded,  without  affecting  this  ques- 
tion, that  Anning  O.  Campbell  might, 
under  the  authority  of  Frazier  v.  Mil- 
ler and  other  cases  cited  supra,  have 
prevented  the  sale  of  the  store  by  his 
son  upon  his  refusal  to  perform  the 
contract  upon  his  part,  and  compelled 
a  redelivery  of  the  goods  to  him,  or 
that  he  might  have  compelled  a  con- 
tinuance of  thebusinessfor  the  purpose 
of  providing  the  support  and  mainte- 
nance contemplated.  Ifthecontractfor 
support  and  maintenance  contemplat- 
ed the  personal  services,  attention,  and 
care  of  the  sou,  such  as  might  be  de- 
manded by  age,  infirmity,  or  sickness, 
it  is  in  effect  conceded  that  a  court  of 
equity  would  be  powerless  to  compel 
specific  performance  by  a  stranger. 
The  personal  services  required  to  be 
performed  could  not  be  such  as  were 
contracted  for,  and  the  personal  rep- 
resentative or  the  devisee  could  not 
be  required  to  perform  them.  Pom- 
eroy  on  Specific  Performance  of  Con- 
tracts, §  22  et  seq.  It  will  be  unneces- 
sary to  enter  upon  the  discussion  of 


that  question,  for  the  reason  that  all 
that  is  sought  by  this  bill  is  to  compel 
the  payment  of  a  sum  of  money,  the 
equivalent  of  the  support  agreed  to  be 
furnished.  The  prayer  is  that  the  right 
of  the  complainants  to  support  and 
maintenance  out  of  the  estate  of  Dar- 
win H. Campbell  for  their  natural  lives 
may  be  ascertained  and  declared ;  that 
the  estate,  or  so  much  thereof  as  may 
be  necessary  for  that  purpose,  be  set 
apart,  and  a  trustee  appointed  to  take, 
hold,  and  apply  the  same,  etc.  The 
contract  is  therefore  treated,  not  as 
one  for  personal  care  and  attention, 
but  as  an  agreement  for  the  consider- 
ation named  to  furnish  during  the 
lives  of  Anning  0.  Campbell  and  his 
wife  such  articles  or  sums  of  money  as 
may  be  reasonably  necessary  for  their 
support  and  maintenance.  No  breach 
of  the  contract  occurred  during  the 
life  of  Darwin  H.  Campbell;  and  if 
it  be  conceded  that  there  has  been  a 
breach  since  death,  and  a  liability  ac- 
crued, no  reason  is  perceived,  nor  is 
any  pointed  out,  why  a  complete  and 
adequate  remedy  does  not  exist  by 
presentation  of  a  claim  therefor  to  the 
county  court.  That  court  is  author- 
ized to  ascertain  the  damages  growing 
out  of  the  breach  of  contracts,  and  to 
require  the  same  to  be  paid  out  of  the 
estate.  The  remedy,  thus  far  at  least, 
is  as  complete  and  adequate  at  law  as 
it  could  be  in  equity." 
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assistance  of  his  co-employes  of  his  employer,  as  to  have  given  to 
such  employer  an  irrevocable  license  to  use  such  invention.'  So 
also,  where,  in  a  suit  for  specific  performance  by  a  company 
against  an  employe, it  appears  that  inventions  for  which  patents 
were  granted  to  defendant  were  developed  while  he  was  in  the 
company's  employ,  that  the  experiments  and  work  in  making 
models  were  done  at  the  company's  factory,  and  that  the  pat- 
ents were  taken  out  by  the  company's  counsel,  and  at  its  ex- 
pense, the  company  is  entitled  to  an  irrevocable  exclusive 
license  for  the  use  of  such  patent,  to  cease  on  dissolution  of  the 
company,  and  the  defendant  may  be  specifically  decreed  to  ex- 
ecute and  deliver  to  the  company  such  a  license,  even  though 
the  relief  prayed  for  in  the  bill  be  that  defendant  be  decreed 
to  execute  to  the  company  an  assignment  of  the  patents  on  the 
ground  of  the  company's  ownership  of  them.^ 


'  Solomons  v.  United  States,  137  IT. 
S.  342 ;  Slemmer's  Appeal,  58  Pa.  St. 
155;  McOlurg  v.  Kingsland,  1  How. 
202. 

*  Eustis  Manfg.  Co.'o.  Eustis,  51 N.  J. 
Eq.  565 ;  27  Atl.  Eep.  439,  per  Green, 
V.  0.:  "Whether  the  injunction,  is- 
sued is  to  be  made  permanent  must 
depend  primarily  on  whether  the 
complainants  have  any  rights  in  the 
patents  or  applications  which  they 
are  entitled  to  have  thus  protected  in 
this  suit.  As  already  stated,  they  have 
not  shown  by  a  preponderance  of  evi- 
dence that  they  are  entitled  to  a  de- 
cree for  the  assignments  of  the  pat- 
ents. Under  a  special  prayer,  relief 
of  the  same  general  character,  but 
less  extensive,  may  be  granted,  or 
the  prayer  may  be  amended,  if  neces- 
sary. Camden  Horse  E.  Co.  v.  Citi- 
zens' Coach  Co.,  31  N.  J.  Eq.  525,  af- 
firmed 33  N.  J.  Eq.  267.  Under  the 
prayer  for  general  relief,  they  may 
have  such  relief  as  is  agreeable  to  the 
case  made  by  the  bill,  and  sustained 
by  facts  and  circumstances  charged 
therein,  and  proved  by  the  evidence, 
though  different  from  the  specific  re- 
lief   prayed    for.      Story   on   Equity 


Pleadings,  §  42 ;  Hiern  v.  Mill,  13  Ves. 
Jr.  114;  Slemmer's  Appeal,  supra; 
Force  v.  Butcher,  18  N.  J.  Eq.  401, 405. 
The  bill  not  only  alleges  that  Eustis 
made  an  express  contract  to  assign  the 
patents  in  question,  but  by  paragraph 
6,  that,  in  consideration  of  said  capital 
stock  of  $15,000,  his  presidency  of 
said  company,  and  the  payment  to 
him  of  12,400  a  year  as  salary,  he,  the 
said  Eustis,  then  and  there  agre^ 
that  he  would  give  the  said  company 
the  benefit  of  any  and  all  patents  for 
cooking  utensils  made  by  or  issued  to 
him  during  the  term  of  his  office  and 
employment  in  said  company ;  by  the 
eighth  paragraph,  charges  that  the  de- 
fendant is  bound,  under  said  agree- 
ment, to  transfer  the  patents,  etc.,  for 
the  use  and  benefit  of  the  company ; 
by  the  ninth  paragraph,  that  the  de- 
fendant, being  president  of  the  com- 
pany and  manager  of  its  business,  in 
the  conduct  of  the  business  thereof, 
proceeded  to  manufacture  under  each 
of  the  patents.  The  testimony  of 
Sprague,  of  the  agreement,  and  of 
Bowe  that  subsequent  improvements 
were  'to  go  to  the  company,'  tend  to 
establish  an  agreement  that  the  pat- 
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§  908.  Compelling  vendee  of  land  to  take  title— Tendor's 
laches. — In  a  proper  case,  it  is  as  much  a  matter  of  course  for 
a  court  of  equity  to  decree  specific  performance  of  a  contract 
concerning  real  estate  as  for  a  court  of  law  to  give  damages  for 
a  breach  of  such  contract.'  Where,  without  good  excuse,  the 
vendor  of  land  refuses  for  a  considerable  time  to  perform  the 
contract  on  his  own  part,  he  can  not  after  prices  have  declined 
have  a  decree  for  specific  performance,  but  must  be  left  to  his 
remedy  at  law."  Specific  performance  will  lie  at  the  instance 
of  the  vendor  to  enforce  a  contract  for  the  purchase  of  land 
where  he  alleges  and  makes  tender  of  a  deed  therefor,  since  the 
decree  will  compel  the  acceptance  of  the  deed  as  well  as  the 


ents  in  question  were  to  be  for  the  use 
and  benefit  of  the  company,  while  the 
authorities  before  cited  establish  that 
the  court  is  warranted  in  inferring, 
from  the  facts  before  stated,  that  the 
company  was  to  have  an  irrevocable 
exclusive  license  for  their  use.  This 
does  not  transfer  absolute  ownership, 
as  an  assignment  would,  but  it  is  re- 
lief of  the  same  general  character,  leas 
extensive.  It  will  cease  on  the  disso- 
lution of  the  company,  and  will  not 
pass  to  an  assignee.  Hapgood  v.  Hew- 
itt, 119  U.  S.  226;  7  Sup,  Ct.  Eep.  193. 
I  will  advise  a  decree  that  the  defend- 
ant execute  and  deliver  to  the  com- 
plainant company  such  license,  and 
that  the  injunction  issued  be  made 
permanent." 

'Hoover  v.  Buck  (Va.  1895),  21  S. 
E.  Eep.  474,  Keith,  J. :  "  We  are  of 
opinion  that  the  evidence  establishes 
the  contract  set  out  in  the  bill,  and  it 
appearing  that  the  plaintiff  has  at  all 
times  been  ready  to  execute  the  con- 
tract upon  his  part,  and  has  been 
prompt  in  asserting  his  rights,  and 
that  the  remedy  at  law  would  not  be 
so  beneficial  as  that  in  equity,  the 
court  is  further  of  the  opinion  that 
the  plaintiff  is  fully  entitled  to  the  re- 
lief sought.  It  is  well  settled  that 
'when  a  contract  concerning  real  es- 
tate is  valid,  unobjectionable  in  its 


nature  and  in  the  circumstances  con- 
nected with  it,  and  capable  of  being 
enforced,  and  it  is  just  and  proper 
that  it  should  be  fulfilled,  it  is  as 
much  a  matter  of  course  for  a  court  of 
equity  to  decree  a  specific  perform- 
ance as  for  a  court  of  law  to  give  dam- 
ages for  the  breach  of  it.'  Waterman 
on  Specific  Performance  of  Contracts, 
§  6.  'A  valuable  consideration,  par- 
ticularity, certainty,  mutuality,  and  a 
necessity  for  performance,  are  the 
requisites  upon  which  the  equity  of 
a  case  arises.'  Waterman  on  Specific 
Performance  of  Contracts,  §  7.  All 
of  these  circumstances  concur  in  this 
case,  and  we  are  therefore  of  the 
opinion  that  there  is  no  error  in  the 
decree  complained  of,  and  that  it 
should  be  affirmed." 

^Rison  I..  Newberry  (1804),  90  Va. 
513;  18  S.  E.  Rep.  916.  And  see  Chil- 
howie  Iron  Co.  v.  Gardiner,  79  Va. 
305;  Shenandoah,  etc.,  R.  Co.  v. 
Lewis,  76  Va.  833;  Haskin  v.  Agri- 
cultural Ins.  Co.,  78  Va.  700;  Ferry  v. 
Clarke,  77  Va.  397 ;  Panill  v.  McKin- 
ley,  9  Gratt.  1;  Robertson  v.  Hogs- 
heads, 3  Leigh,  667 ;  Graybill  v.  Brugh, 
89  Va.  895;  Ford  v.  Euker,  86  Va.  75; 
Dunsmore  v.  Lyle,  87  Va.  391 ;  Reyn- 
olds V.  Necessary,  88  Va.  125;  Grizzle 
V.  Sutherland,  88  Va.  584. 
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payment  of  money.'  Where  time  is  made  the  essence  of  a  con- 
tract for  the  sale  of  land,  a  delay  of  over  two  years  after  the 
maturity  of  the  last  installment  of  the  purchase  price  is  such 
laches  on  the  part  of  the  vendor  as  will  preclude  him  from 
specifically  enforcing  the  contract.  For  a  vendor  who  does  not 
tender  a  deed  or  proceed  to  enforce  the  contract  on  default  of 
the  vendee  in  paying  the  purchase  price  at  maturity  must  be 
deemed  to  have  exercised  the  option  to  rescind  the  contract 
and  forfeit  the  purchase-money  already  paid,  which  was  re- 
served to  him  by  the  contract;  and  he  can  not,  two  years  later, 
sue  for  specific  performance.' 


'  Johnston  v.  Wadsworth,  24  Ore. 
494;  34  Pac.  Bep.  13,  per  Lord,  C. 
J.:  "Pecuniary  damages  for  the 
breach  of  the  contract  is  not  what  the 
plaintiff  asks  or  is  entitled  to  receive 
at  the  hands  of  a  court  of  equity.  He 
asks  to  receive  the  price  stipulated  to 
be  paid  in  lieu  of  the  land.  While  it 
is  said  that  specific  performance  is  not 
a  matter  of  absolute  right  in  a  party, 
but  of  sound  discretion  in  the  court, 
yet  the  rule  has  come  to  be  estab- 
lished, if  a  contract  respecting  real 
property  is  in  writing,  and  is  certain, 
fair  in  all  its  parts,  for  an  adequate 
consideration,  and  capable  of  being 
performed,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree 
specific  performance  of  it  as  it  is  for  a 
court  of  law  to  give  damages  for  the 
breach.  2  Beach  on  Modern  Equity 
Jurisprudence,  §  636." 

''Hogan  V.  Kyle,  7  Wash.  595;  35 
Pac.  Rep.  399,  per  Dunbar,  C.  J. :  "To 
use  the  language  of  Lord  Cranworth, 
'Specific  performance  is  relief  which 
this  court  will  not  give,  unless  in 
cases  where  the  parties  seeking  it 
come  promptly,  as  soon  as  the  nature 
of  the  case  will  permit.'  Id.,^1072.  To 
the  same  effect,  Pomeroy  on  Con- 
tracts, §  408,  and  cases  cited.  It  is 
true  that  a  few  of  the  states,  notably 
Ohio,  hold  that  the  laches  must  fall 


outside  of  the  statutes  of  limitation, 
but  the  great  weight  of  authority,  as 
we  have  been  able  to  gather  it  from 
the  cases,  is  to  the  contrary  ;  and  re- 
lief has  been  refused  on  the  principle 
that  acquiescence  for  an  unreasonable 
length  of  time  after  the  party  was  in 
a  situation  to  enforce  his  right,  under 
the  full  knowledge  of  the  facts,  was 
evidence  of  a  waiver  or  abandonment 
of  right,  and  what  shall  be  deemed  a 
reasonable  time  must  be  determined 
from  the  circumstances  of  the  case. 
Six  months,  in  some  cases,  might  be 
as  unreasonable  as  six  years  in  others. 
It  must  be  borne  in  mind  that  a  dis- 
tinction is  made,  in  the  discussion  of 
the  cases,  between  the  cases  where 
time  is  made  the  essence  of  the  con- 
tract, and  where  it  is  not ;  and  the 
conclusion  deduced  from  the  authori- 
ties is  that  where  time  is  made  the 
essence  of  the  contract  the  apparent 
delay  or  omission  of  duty  must  be  ex- 
plained, or  the  relief  will  not  be 
granted.  In  this  case  time  was  made 
the  essence  of  the  contract,  by  ex- 
press terms.  The  complaint  shows 
that  there  was  no  attempt  to  enforce 
the  claim  until  two  years  and  three 
months  after  the  contract  matured, 
and  makes  no  explanation  whatever 
for  the  delay." 
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§  909.  Marketable  title  considered. — It  is  the  duty  of  the 
vendor  to  tender  to  his  vendee  a  safe  title.  The  vendee  has 
the  right  to  exact  strict  proof,  as  he  owes  no  duty  to  the  vendor; 
and  a  judgment  of  court,  ordering  a  specific  performance  by 
him  of  a  contract  for  purchase,  might  not  be  res  judicata  in  a 
subsequent  petitory  action,  or  action  in  nullity,  against  him 
by  parties  other  than  the  plaintiff.'  A  bill  by  a  vendor  for 
specific  enforcement  of  a  contract  to  buy  land  alleged  that  com- 
plainant derived  his  title  through  foreclosure  of  a  certain  mort- 
gage, in  which  the  mortgagor's  wife  did  not  join,  that  the 
mortgagor  was  married  when  he  executed  the  mortgage,  and 
that  his  wife  was  still  living.  It  was  held  that  the  bill  did  not 
show  a  sufficient  title  in  the  complainant  to  comply  with  the 
contract  requiring  him  to  furnish  to  the  vendee  a  title  which 
should  be  free  from  all  inchoate  right  of  dower,  and  that  un- 
der the  demurrer  the  bill  should  be  dismissed  for  want  of 
equity.'  Where  defendants  negotiated  a  sale  of  land  to  plaintiff, 
guarantying  twenty  per  cent,  profit  within  a  year,  and  binding 
themselves  to  buy  it  from  plaintiff  a  year  from  date,  if  she  so 
elected,  and  the  owner  gave  plaintiff  a  bond  for  a  deed,  it  was 
held  that  specific  performance  of  the  contract  could  not  be  en- 
forced, on  plaintiff's  offer  to  have  the  bond  assigned  to  defend- 
ants, as  defendants  were  entitled  to  a  deed  transferring  a  good 
title.  It  was  also  held  further  ground  for  refusing  specific  per- 
formance that  plaintiff  had  not  complied  with  the  conditions  of 
the  bond,  and  could  not  enforce  a  conveyance  of  the  premises 
by  the  owner.'     Where  the  defendant,  who  held  a  sheriff's  cer- 

'  Lockhart  v.  Smith  (1895),  47   La.  ferring  a    good    and    sufficient    title 

Ann.  121;  16  So.  Rep.  660.  shall  be  made,  and  this  is  not  satis- 

^Goodkind  v.  Bartlett  (1894),  153  fled  by  a  tender  of  a  contract  to  con- 
Ill.  419;  38  N.E.  Rep.  1045.  vey.      See  Witter  v.  Biscoe,  13  Ark. 

"  Landers  v.  Mclntyre,  8  Wash.  203 ;  422 ;  Ankeny  v.  Clark,  1  Wash.  St.  549 ; 
35  Pac.  Rep.  1095,  per  Anders,  J. :  20  Pac.  Rep.  583.  At  the  time  this 
"The  respondents  Mclntyre  &  Plum  offer  was  made  the  title  to  the  prop- 
proposed  to  purchase  the  property,  at  erty  in  question  was  still  in  Payne, 
the  price  mentioned  in  their  contract,  and  he  was  the  only  person  who 
within  one  year  from  the  date  there-  could  have  made  a  conveyance  of  the 
of.  In  a  contract  of  this  kind,  where  same;  and,  according  to  some  of  the 
nothing  is  said  as  to  the  nature  and  authorities,  such  a  contract  as  the  one 
extent  of  the  title  to  be  conveyed,  the  now  under  consideration  would  not 
law  implies  that  a  conveyance  trans-  be  fulfilled  even  by  a  tender  of  a  valid 
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tificate  to  land,  contracted  to  convey  the  same  to  plaintiff  as 
soon  as  he  should  acquire  the  title  in  fee-simple,  but,  in  case  of 
redemption,  he  was  to  be  released  from  his  obligation,  and  refund 
the  money  advanced  by  plaintiff,  and  plaintiff  was  informed 
by  the  contract  that  only  through  a  sheriff's  deed  would  de- 
fendant be  able  to  give  him  title,  and,  prior  to  the  expiration  of 
the  period  for  redemption,  certain  lien-holders  attempted  to 
redeem,  but  in  an  action  instituted  by  defendant  the  redemp- 
tion was  set  aside  as  void,  and  a  sheriff's  deed  issued  to  de- 
fendant, who  thereupon  tendered  to  plaintiff  a  warranty  deed 
to  the  property,  it  was  held  that  such  attempted  redemption 
did  not  abrogate  plaintiff's  agreement  to  purchase,  and  per- 
formance should  be  enforced.' 

§  910.  The  same  subject  continued. — A  court  of  equity  will 
not  compel  a  vendee  of  real  property  to  accept  a  conveyance 
where  there  is  a  reasonable  doubt  of  the  validity  of  the  instru- 
ment upon  which  the  vendor's  title  depends.  Thus  an  agree- 
ment to  accept  a  warranty  deed  of  devised  realty  will  not  be 
specifically  decreed  where  the  construction  of  the  will  is  not 
free  from  reasonable  doubt.'     A  decree  for  the  specific  per- 

deed  from  a  third  person.    Hussey  ti.  to  testator's  brother  and  sister ;  "but 

Eoquemore,   27   Ala.  281.    And,   be-  nothing  in  this  item   shall  interfere 

sides,   the   appellant  and  her  agent,  with  or  affect  the  full  ownership  and 

Reid,   having  failed  to   comply  with  control  of  my  estate  by  my  said  wife." 

the  conditions  of  the  bond,  were  not  It  also  provided  that,  in  case  his  wife 

in  a  position  to  enforce  a  conveyance  removed  permanently  from  the  United 

of  the  premises,  even  from  Payne  him-  States,  the  provisions  for  her  benefit 

self.  "  should  cease.    Holmes,  J.,  construing 

'Spraker^.  Jenners,140Ind.688;  40  the  will,  said :     "The  practice  of  the 

N.  E.  Eep.  117.  court  has    been  not    to   decree  spe- 

2  Hunting  v.  Damon  (1894),  160  ciflc  performance  if  there  is  a  reason- 
Mass.  441 ;  35  N.  E.  Eep.  1064.  It  ap-  able  doubt  on  the  construction  of  the 
peared  that  the  will  in  question  gave  instrument  on  which  the  plaintiff's 
all  of  testator's  land  to  his  wife,  to  her  title  depends,  and  if  there  are  persons 
sole  use,  "and  her  heirs  and  assigns,  not  parties  who  would  have  a  right  to 
to  her  and  their  sole  use  and  behoof,  dispute  the  defendant's  title.  Butts 
forever,  excepting  only  as  hereinafter  v.  Andrews,  136  Mass.  221 ;  Cunning- 
set  f  orth,  "and  provided  that  in  case  of  ham  I).  Blake,  121  Mass.  333.  Com- 
ber death  intestate,  or  "without  hav-  pare  Fry  on  Specific  Performance  of 
ingmade  other  disposition  thereof,"  Contracts  (3d  ed.),  §§  889,  890.  We 
all  the  estate,  "or  the  proceeds  there-  can  not  pronounce  the  construction  of 
of,"  in  her  possession,  should  descend  James  Hunting's  will  to  be  free  from 
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formance  of  a  contract  for  the  exchange  of  lands  by  deeds  will 
not  be  granted  to  a  party  who  does  not  allege  and  prove  that 
he  offered  to  convey  by  general  warranty  deed,  or  that  the 
other  party  agreed  to  accept  a  deed  without  general  warranty. 
But  the  fact  that  such  a  contract  will  not  be  enforced  in  equity 
is  no  ground  for  decreeing  it  void,  and  enjoining  the  parties 
from  enforcing,  or  attempting  to  enforce,  their  rights  under  it.' 
Where  a  contract  for  the  sale  of  land  provides  that  it  is  "sub- 
ject to  an  annual  rent,  title  to  be  marketable  and  free  from  in- 
cumbrances, adjustment  of  expenses  to  be  made  as  of"  a  date 
specified,  and  the  purchaser  refuses  to  perform,  because  of  de- 
fective title,  he  must  in  case  the  appellate  court  holds  the  title 
marketable,  in  an  action  by  the  vendor  for  specific  perform- 
ance, pay  the  costs  of  such  action,  and  interest  on  the  price, 
and  ground  rent,  from  the  date  specified  in  the  contract  for 
performance." 

§  911.  Debts  and  liens. — While  a  purchaser  can  not  be  com- 
pelled to  take  a  doubtful  title,  he  will  not  be  permitted  to  ob- 
ject to  a  title  on  account  of  a  bare  possibility  that  it  will  prove 

reasonable  doubt,  and  although  the  pelled  to  pay  the  interest  from  the  1st 

ultimate  devisees  could  not  dispute  day  of  January,  as  well  as  the  costs, 

the  defendant's  title  unless  the  plaint-  if  he  failed  to  sustain  his  position.  Of 

iff  should  do  the  acts  specified  in  the  course,  the  vendee  is  also  liable,  from 

third  article  of  the  will,  in  that  case  what  we  have  said,  for  the  ground 

they  could  do  so,  so  that  a  purchaser  rent  of  $240  per  annum,  from  January 

would  assume  the  risk  of  litigation."  1,  1893.     The  record  discloses  no  suf- 

Iii  Corey  «.  Clarke  (1893),  55  Minn,  ficient  reason  for  requiring  the  vendor 

311;  56  N.  W.  Rep.  1063,  the  court  to  pay  the  costs.  The  contract  did  not 

said :     "The  rules  which  govern  these  provide  for  submitting  the  validity  of 

cases  have  recently  been  reviewed  in  her  title  to  the  court,  but  it  simply  re- 

Eichmond  v.  Koenig,  43  Minn.  480;  quired  her  to   furnish   a   marketable 

45  N.  W.  Rep.  1093,  and  need  not  be  title,  not  one  to   be   declared  to  be 

specifically    discussed    on  this  occa-  marketable  by  the  court  at  her  ex- 

sion."  pense.    It  would  be  a  dangerous  prac- 

'  McDonald  v.  Minnick,  147  111.  651 ;  tice  to    require   vendors,   under  the 

35  N.  E.  Rep.  367.  circumstances  of  this  case,  to  pay  the 

^Posner  v.  Bay,  79  Md.  30;  28  Atl.  costs,  as  vendees  might  prefer,  in  all 

Rep.  1096,  per  Boyd,  J.:     "The  ven-  important  transactions,  to  have  judi- 

dee  doubtless  felt  justified  in  having  cial  determination  of  the  validity  of 

the  title  passed  upon  by  the  court,  but  titles,  if  they  are  to  be  made  at  the 

it  was  at  the  risk  of  his  being  com-  expense  of  the  vendors." 
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defective.'  Where  there  is  any  doubt  about  the  validity  of  the 
title,  or  its  being  free  from  liens  or  incumbrances,  the  court 
will  not  decree  a  specific  performance.  The  title  must  not  be 
doubtful,  its  validity  resting  upon  some  fact  not  before  the 
court."  A  contract  for  the  sale  of  land  in  another  state  made  in 
that  state  should  be  construed  with  reference  to  the  laws  of 
such  state.  Thus,  where  a  contract  made  in  Michigan  for  the 
sale  of  land  in  that  state  contained  no  provision  as  to  the  con- 
dition of  the  title  or  as  to  the  nature  of  the  deed  to  be  given, 
and  there  was  a  possibility  that  the  vendor's  title  might  be 
subject  to  the  liens  of  creditors  of  the  vendor's  ancestor,  who 
had  died  intestate  and  whose  estate  had  not  been  settled,  but 
there  was  no  proof  that  there  were  any  such  creditors,  it  was 
held  that,  since  the  Michigan  law  puts  the  burden  of  proving 
defects  on  the  vendee  in  such  a  contract,  the  title  was  sufficient 
to  justify  a  decree  of  specific  performance." 


'1  Sugden  on  Vendors,  391 ;  22  Am. 
and  Eng.  Encyc.  of  Law,  957 ;  First, 
etc.,  Society  v.  Brown,  147  Mass.  296; 
17  N.  E.  Eep.  549;  Cambrelleng  v. 
Purton,  125  N.  Y.  610;  26  N.  E.  Eep. 
907;  Spring  o.  Sandford,  7  Paige 
(N.  Y.),  550;  Schermerhorn  v.  Niblo, 
2  Bosw.  (N.  Y.)  161;  Hayes  v.  Har- 
mony, etc.,  Cemetery,  108  Mass.  400; 
Moser  v.  Cochrane,  107  N.  Y.  35 ;  13 
N.  E.  Rep.  442. 

2  Close  V.  Stuyvesant,  132  111.607; 
24  N.  E.  Rep.  868.  Neither  will  a  de- 
cree be  entered  to  compel  performance 
by  the  vendee  when  the  title  is  sub- 
ject to  the  exercise  of  a  power  in 
another  that  may  defeat  the  title 
sought  to  be  thrust  upon  the  purchaser. 
In  Bums  v.  Berry,  42  Mich.  176;  3  N. 
W.  Rep.  924,  it  is  said:  "The  real 
estate  of  the  deceased  descends  to  his 
heirs  subject  to  the  payment  of  his 
debts;  and  conveyances  made  by 
them  before  the  estate  is  administered 
upon,  and  the  claims  paid  or  barred 
by  the  statute  of  limitations,  are  in 
like  manner  subject  to  the  debts  of 
the  deceased;  and,  as  against  the 
debts  proved  against  the  estate,  our 


registry  laws  afford  no  protection. 
Subsequent  purchasers  take  subject  to 
the  right  of  the  administrator  to  have 
the  same  sold  for  the  payment  of  the 
debts  and  the  expenses  of  administra- 
tion." 

'Garden  City  Sand  Co.  v.  Miller, 
157  111.  225;  41  N.  E.  Rep.  753.  "The 
contract  in  question  is  silent  as  to  the 
condition  of  the  title  and  as  to  the  na- 
ture of  the  deed  of  conveyance  by 
which  it  was  to  be  transferred  to  the 
vendor.  It  was  made  in  Michigan,  and 
related  to  Michigan  land,  and  should 
be  construed  with  reference  to  the 
law  of  that  state,  which  has  been  held 
to  be  that  in  such  a  case  the  vendee 
will  be  presumed  to  have  satisfied 
himself  concerning  the  title.  It  was 
said  by  Judge  Cooley,  in  Baxter  b. 
Aubrey,  41  Mich.  13;  IN.  W.  Rep. 
897,  that,  'if  the  vendee  accepts  a  con- 
tract in  which  the  ownership  of  the 
vendor  is  assumed,  and  agrees  to  pay 
for  the  land,  without  requiring  the 
vendor  to  produce  evidence  of  his 
title,  the  burden  will  be  upon  him  to 
show  defects.    The  presumption  will 
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§  912.  Tender  of  deed  by  vendor— Action  at  law  construed 
as  in  equity. — Plaintiff  sold  real  estate  to  the  defendant  and 
received  defendant's  two  promissory  notes,  due,  respectively, 
in  one  and  two  years,  for  the  purchase-money.  At  the  same 
time  plaintiff  executed  and  delivered  to  defendant  a  bond  for  a 
deed,  binding  himself  or  his  assigns  to  convey  the  land  to  the 
defendant  upon  full  payment  of  the  purchase-money  according 
to  the  terms  of  the  notes.  The  bond  was  duly  recorded.  About 
the  time  the  note  last  falling  due  matured — no  action  having 
been  brought  on  the  first  note,  and  time  not  being  of  the 
essence  of  the  contract — the  plaintiff,  without  tendering  a  deed 
of  conveyance  to  the  defendant,  sold  and  quitclaimed  the  land 
to  a  third  person,  and  the  latter,  prior  to  the  commencement 
of  this  action,  sold  and  conveyed  the  land  to  the  defendant, 
who  still  owned  the  land  at  the  time  of  the  trial  of  this  action. 
Plaintiff,  when  he  thus  quitclaimed,  retained  possession  of  and 
brought  this  action  upon  said  notes.  Upon  this  state  of  facts 
appearing  in  evidence,  it  was  held  to  be  error  for  the  trial  court 
to  direct  a  verdict  for  plaintiff  for  the  amount  of  the  notes 
and  interest;  and,  also,  that  the  action  which  was  tried  as  an 
action  at  law  was  essentially  an  action  in  equity  for  the  specific 
performance  of  a  contract  to  convey  land  brought  by  the  ven- 
dor. In  such  cases  the  vendor  must  either  tender  a  convey- 
ance before  suit,  or  be  in  such  a  position  with  reference  to  the 
land  that  he  can  be  compelled  by  a  decree  to  perform  his  part 
of  the  contract  and  furnish  a  deed.  When  not  so  compellable, 
the  plaintiff  can  not  recover.' 

be,  in  the  absence  of  any  showing,  108;  Eddy  d.  Davis,  116  N.  Y.  247;  22 
that  he  satisfied  himself  respecting  N.  E.  Rep.  362.  But  this  was  not 
the  title  when  he  made  the  bargain.'  true  with  respect  to  the  last  note, 
See  also,  Allen  v.  Atkinson,  21  Mich,  which  matured  December  15,  1891. 
351;  Daily  w.  Litchfield,  10  Jlich.  29;  By  the  terms  of  the  agreement  the 
Dwight  V.  Cutler,  3  Mich.  566 ;  Brown  deed  was  to  be  delivered  on  payment 
V.  Bellows,  4  Pick.  179."  of  this  last  installment  of  the  pur- 
' Shelly  11.  Mikkelson  (N.  D.  1895),  chase-money,  and  when  this  became 
63  N.  W.  Rep.  210,  Wallin,  0.  J. :  due  the  agreement  to  pay  the  entire 
"The  covenant  to  deliver  a  deed,  and  purchase-money,  and  to  deliver  the 
the  covenant  to  pay  the  first  note,  deed,  at  once  became  mutual  and  de- 
were  independent  covenants.  Mc-  pendent  covenants.  Banku.  Hagner, 
Croskey  v.  Ladd,  96  Cal.  455;  31  Pac.  1  Pet.  455;  Loud  v.  Pomona,  etc.,  Co., 
Rep.  558 ;  Beecher  v.  Conradt,  13  N.Y.  153  U.  S.  564 ;  14  Sup.  Ct.  Rep.  928.  In 
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§  913.  Ayerment  of  tender. — Where,  by  the  terms  of  a  con- 
tract for  the  sale  and  conveyance  of  land,  the  purchase  price 
is  made  payable  in 'installments,  and  the  conveyance  is  to  be 


such  a  case,  according  to  one  class  of 
cases,  a  tender  before  suit  becomes 
necessary.  Another  class  of  decis- 
ions, however,  hold^and  we  think 
this  is  the  better  rule — that  the  ven- 
dor need  not  tender  a  deed  before 
suit,  and  if  plaintiff  is  able  and 
willing  to  convey,  and  tenders  per- 
formance after  suit  is  brought,  that 
this  will  answer,  and  the  judgment 
will  provide  for  the  delivery  of  a  deed 
concurrently  with  the  payment  of  the 
purchase-money.  Hogan  v.  Kyle,  7 
Wash.  595;  35  Pac.  Rep.  399,  and  au- 
thorities above  cited.  Where  the  cov- 
enant to  pay  is  independent,  an  ac- 
tion at  law  for  the  purchase  price 
may  be  maintained;  but,  where  the 
time  for  the  delivery  of  the  deed  has 
arrived  before  suit  is  brought  for  the 
price,  we  think  the  only  action  which, 
on  principle,  can  be  maintained  by 
the  vendor,  is  one  for  speciiic  perform- 
ance. That  such  an  action  will  lie  is 
elementary.  Baumann  v.  Pinckney, 
118  N.  Y.  604;  23  N.  E.  Rep.  916; 
Rock  Island  Lumber  and  Manufactur- 
ing Co.  V.  FairmontTown  Co.,  51  Kan. 
394;  32  Pac.  Rep.  1100;  22  Am.  and 
Eng.  Encyc.  of  Law,  947,  and  cases 
cited  in  note  7 ;  Comp.  Laws,  §§  4627- 
4629,  4635.  Under  the  weight  of  au- 
thority, after  the  time  fixed  for  deliv- 
ering a  deed  has  arrived  a  suit  for  the 
purchase-money  is  necessary,  by  an  ac- 
tion in  equity.  Johnston  ^.  Wadsworth, 
24  Ore.  494 ;  34  Pac.  Rep.  13 ;  Hogan c. 
Kyle,  7  Wash.  595;  35  Pac.  Rep.  399; 
Warvelle  on  Vendors,  p.961.  In  Rindge 
V.  Baker,  57  N.  Y.  209,  the  court  says : 
'It  is  claimed  that  the  present  action 
is  not  an  equitable  one.  The  fact  that 
it  is  brought  for  money  is  not  decisive 
on  that  point.  The  real  test  in  such 
an  action  is  this:     If  it  be  brought 


for  damages  for  breach  of  contract, 
it  is  a  case  at  law.  If  it  be  brought 
for  money,  by  way  of  a  specific  per- 
formance of  a  contract,  it  is  a  case  in 
equity.  Thus,  where  a  vendor  in  a 
contract  for  the  sale  of  land  sues  for 
the  price,  his  action  is  equitable.' 
Both  notes  having  matured  before  suit, 
the  notes  and  bond  must  be  construed 
together,  and  treated  as  one  instru- 
ment, embracing  mutual  and  depend- 
ent covenants,  viz.,  a  covenant  to  con- 
vey, dependent  upon  payment,  and  a 
covenant  to  pay,  dependent  on  convey- 
ance. Hill  V.  Grigsby,  35  Cal.  656; 
Underwood  ^.Tew,7  Wash.  297 ;  34Pac. 
Rep.  1100;  Glassell  v.  Coleman,  94 
Cal.  260;  29  Pac.  Rep.  508;  Divine  v. 
Divine,  58  Barb.  264;  McCroskey  v. 
Ladd,  96  Cal.  455;  31  Pac.  Rep.  558. 
It  is  true  that  promissory  notes,  upon 
their  face,  import  a  consideration; 
hence  the  plaintiff,  under  a  familiar 
rule,  was  enabled  to  make  out  a  prima 
facie  case  by  the  introduction  of  the 
notes  in  evidence.  Nevertheless,  as 
we  have  seen,  the  vendor's  action  was 
in  equity,  for  the  specific  performance 
of  the  contract  on  defendant's  part. 
The  action  was  not  one  for  damages, 
but  was  brought  by  the  vendor  for 
the  stipulated  price  after  the  time  of 
delivering  the  deed  had  expired. 
True,  the  real  character  of  the  action 
was  not  revealed  by  the  complaint, 
nor  by  the  introduction  of  the  notes 
in  evidence ;  but  when  and  as  soon 
as  it  appeared  that  the  notes  were  one 
feature  only  of  the  entire  contract, 
which  was  the  essential  nature  of  the 
action  as  an  action  in  equity  for  the 
specific  performance  of  a  contract,  it 
becomes  apparent.  From  the  first  the 
action  was  in  equity,  for  the  specific 
performance     of    a  contract  for    the 
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made  upon  the  payment  of  the  last  installment,  and  where  de- 
fault is  made  by  the  purchasers  in  the  payments,  and  no  action 
is  brought  by  the  vendors  to  enforce  the  'contract  until  after 
the  maturity  of  the  last  installment,  the  obligations  of  the 
parties  to  the  contract  are  mutual  and  dependent,  and  the  ven- 
dors can  not  maintain  an  action  to  specifically  enforce  the  con- 
tract or  to  recover  any  part  of  the  purchase-money  until  they 
make  or  tender  a  conveyance  of  the  land.  And  a  petition  filed 
by  the  vendors  in  an  action  to  enforce  such  a  contract  which 
contains  no  averment  of  a  tender  of  conveyance,  and  alleges 
no  excuse  for  the  failure  to  make  such  a  tender,  is  fatally  de- 
fective, and  a  demurrer  thereto  should  be  sustained.' 


purchase  and  sale  of  real  estate.  If 
this  were  an  action  at  law,  the  plain- 
tiff would  necessarily  be  cast  in  his 
suit,  because  it  appears  distinctly  that 
the  plaintiff  did  not  tender  a  war- 
ranty deed  after  the  purchase-money 
became  due.  At  law,  the  plaintiff 
must  tender  performance  on  hia  part 
before  an  action  will  lie  upon  the 
dependent  covenant  of  the  other 
party.  This  rule  is  strictly  enforced 
in  jurisdictions  where  the  action  by  a 
vendor  for  the  purchase-money  is 
regarded  as  an  action  at  law.  Good- 
wine  V.  Morey,  111  Ind.  68;  12  N.  E. 
Rep.  82;  Underwood  v.  Tew,  7  Wash. 
297 ;  34  Pac.  Rep.  1100.  But,  as  already 
stated,  we  hold  that  the  better  doc- 
trine is  that  this  action  is  in  equity, 
and  in  such  actions  the  question  of 
tender  is  important  only  in  its  bear- 
ing upon  the  question  of  costs.  It  is 
true  that  in  contracts  of  sale,  where 
time  is  of  the  essence  of  the  contract, 
a  failure  to  tender  performance  may 
defeat  the  action  altogether,  but  other- 
wise not.  Freesonri.  Bissell,  63  N.  Y. 
168;  Bruce  v.  Tilson,  25  N.  Y.  194; 
Minneapolis,  etc.,  R.  Co.  v.  Chisolm, 
55  Minn.  374;  57  N.W.  Rep.63  ;  Lewis 
■u.  Prendergast,  39  Minn.  301 ;  39  N.  W. 
Rep. 802 ;  3  Pomeroy 's  Equity  Jurispru- 
dence, §  1407,  note  on  page  453 ;  Comp. 


of  Laws,  §  4628.  Lender  these  authori- 
ties, in  a  court  of  equity  tender  before 
suit  is  not  vital  to  a  recovery.  The 
action  will  lie  if  the  plaintiff  is  com- 
pellable by  the  decree  to  carry  out  his 
part  of  the  agreement;  but  in  this 
case  the  plaintiff  was  wholly  unable 
to  give  the  defendant  title  to  the  land 
in  question  at  the  time  suit  was  insti- 
tuted or  at  the  time  judgment  was 
rendered.  Before  instituting  the 
action,  plaintiff  had  parted  with  the 
land,  and  the  defendant,  after  buying 
it  from  plaintiff's  grantee,  had  re- 
ceived a  deed  from  such  grantee,  sev- 
eral months  prior  to  the  bringing  of 
this  action." 

iSoper^.  Gabe  55  Kan.  646;  41 
Pac.  Rep.  969,  per  Johnston,  J. :  "In 
a  somewhat  similar  case  it  was  said 
that  'all  the  parties  to  the  papers 
must  perform  at  the  same  time,  neith- 
er being  under  any  obligation  to  trust 
the  other.  As  it  appears  that  Elledge 
has  neither  delivered  nor  tendered  a 
deed,  he  can  not  maintain  an  action 
for  the  purchase-money  embraced  in 
the  note  sued  on.'  lies  v.  Elledge,  18 
Kan,  296.  In  a  later  case  of  the  same 
character,  and  where  the  agreements 
of  the  parties  were  held  to  be  mutual 
and  dependent,  it  was  said  that 
'neither  party  can  put  the  other  in 
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§  914.   When  Tender's  delay  to  tender  title  is  not  laches. — 

A  delay  by  the  vendor  of  three  or  four  months  after  the  last 
installment  of  the  price  on  the  sale  of  realty  became  due,  be- 
fore tendering  a  deed  to  the  vendee,  is  not,  in  the  absence  of 
circumstances  by  which  the  latter  has  been  misled  to  his  preju- 
dice, such  laches  on  the  part  of  the  vendor  as  will  estop  him 
from  asking  the  specific  performance  of  the  contract.  It  is  no 
defense  to  the  vendee  in  a  contract  for  the  sale  of  realty,  against 
whom  specific  performance  is  asked,  that  his  vendor  may  es- 
cape liability  under  the  contract  by  assigning  it  to  a  third 
person.  And  that  in  such  a  case  the  vendor,  by  a  mistake  in 
description,  conveyed  the  land  in  question  to  another  with 
certain  other  parcels,  after  the  commencement  of  his  action, 
will  not  affect  the  merits  of  his  action,  where  he  has  since 
procured  a  reconveyance  and  has  good  title  to  the  land." 


default  save  by  a  performance  or  an 
offer  to  perform  on  his  part.  No  ac- 
tion can  be  maintained  on  the  note, 
not  even  to  adjudge  it  a  lien,  until  the 
plaintiff  has  offered  to  convey  the 
premises.  *  *  *  At  any  rate, 
before  either  party  can  justly  summon 
the  other  into  court,  and  impose  the 
expense  and  annoyance  of  a  suit,  he 
should  at  least  tender  performance  on 
his  part.'  See  also,  Morrison  v.  Ter- 
rell, 27  Kan.  326;  Close  o.  Dunn,  24 
Kan.  372;  Sanford«>.  Bartholomew,  33 
Kan.  38." 

"Wooding  V.  Grain  (Nov.  1894),  10 
Wash.  St.  35;  38  Pac.  Eep.  756,  Dun- 
bar, C.  J.:  "To  hold  that  the  re- 
spondent here  had  lost  his  right  of 
action  because  he  had  not  sooner 
commenced  it  would  compel  a  harsh 
treatment  by  vendors  of  their  credit- 
ors, and  would  necessitate  the  imme- 
diate and  prompt  payment  by  the 
vendees,  oji  peril  of  a  forfeiture  of 
the  amounts  which  they  had  ad- 
vanced. We  think  the  holding  in  the 
case  of  Hogan  v.  Kyle,  7  Wash.  695, 
was  as  rigid  against  the  interests  of 
the  vendor  as  the  authorities  would 
justify,  and  we  do  not  wish  to  extend 


the  doctrine  announced  in  that  case. 
The  second  proposition  of  appellant — 
that  the  respondent  could  escape  his 
liability  by  assigning  his  interest  in 
the  contract  to  a  third  party — can  not 
be  sustained  under  any  authority  we 
know  of.  There  is  a  vast  difference 
between  the  rights  of  the  assignee 
and  the  liability  of  the  assignor  un- 
der the  original  contract.  The  con- 
tracting party  assumes  certain  obliga- 
tions which  the  party  with  whom  he 
has  contracted  has  a  right  to  enforce, 
and  he  certainly  can  not  escape  these 
obligations  by  any  assignment,  and 
compel  the  original  contractor  to  look 
to  other  parties  than  the  parties  with 
whom  he  contracts.  A  vendor  in  a 
case  of  this  kind  might  be  willing  to 
contract  with  Jones,  because  of  his 
known  responsibility,  and  unwilling 
to  contract  with  Smith,  because  of  his 
known  irresponsibility ;  and  it  would 
be  a  strange  and  novel  principle  of 
law  that  would  compel  him  to  look  to 
an  irresponsible  person  for  the  per- 
formance of  a  contract,  and  for  dam- 
ages for  its  breach,  when  he  had  taken 
the  precaution  to  contract  with  a  re- 
sponsible  person.      The    authorities 
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§  915.   Where  Tendee  knows  of  and  waives  defect  of  title. — 

It  IS  a  general  rule  that,  to  enable  either  party  to  compel  a  spe- 
cific performance,  the  contract  must  be  mutually  binding  on 
each.'  If,  therefore,  a  person  sells  that  which  he  has  not  the 
power  to  convey,  he  can  not  compel  a  purchaser  to  perform  by 
taking  less  than  he  contracted  to  receive.''    But  the  doctrine  of 


cited  by  the  appellant  to  sustain  this 
proposition  are  none  of  them  in  point. 
Warren  v.  Richmond,  53  111.  52,  de- 
cides that  where  a  vendor  of  land  has 
a  right,  by  the  terms  of  the  contract, 
to  declare  a  forfeiture  in  case  the  pur- 
chaser fails  to  comply  on  his  part, 
where  he  holds  no  securities  of  a 
negotiable  character,  he  has  only 
clearly  to  manifest  an  intention  to  end 
the  contract;  and,  by  selling  the 
property  to  another,  he  does,  in  the 
most  unequivocal  manner,  make  his 
declaration  of  forfeiture.  It  will  thus 
be  seen  that  this  decision  simply  goes 
to  the  extent  of  declaring  that  a  cer- 
tain act  by  a  vendor  constitutes  a 
declaration  of  forfeiture,  which  could 
be  pleaded  in  defense  by  the  vendee. 
Little  V.  Thurston,  58  Maine,  86,  de- 
cides that  where  the  obligor  of  a 
bond,  for  the  conveyance  of  certain 
land  to  the  obligee  upon  the  latter's 
payment  of  certain  notes,  at  maturity, 
conveys  away  the  land  upon  the 
failure  of  the  obligee  to  pay  the  notes 
according  to  their  tenor,  the  adminis- 
trator of  the  estate  of  the  obligor  can 
not  enforce  payment  of  them — simply 
another  assertion  that  the  act  of  con- 
veyance by  the  obligor  estops  him 
from  enforcing  the  contract.  New- 
comb  V.  Brackett,  16  Mass.  161,  holds 
that  where  A., for  a  valuable  considera- 
tion, promises  to  convey  certain  land 
to  B.  as  soon  as  B.  should  pay  to  A. 
a  certain  sum  of  money,  when  A. 
conveys  the  land  to  a  stranger  B.  was 
presently  entitled  to  his  action,  with- 
out payment  or  tender  of  the  money. 
This  is   a  holding  which  in  no  way 


touches  the  case  at  bar.  The  vendor 
having  placed  it  out  of  his  power  to 
perform  his  contract,  of  course  it  was 
not  necessary  for  the  vendee  to  wait 
any  longer  for  a  breach  on  the  part 
of  the  vendor.  The  other  authorities 
cited  by  the  appellant  are  equally  as 
foreign  to  the  doctrine  contended  for 
as  the  ones  we  have  mentioned.  It 
appears  from  the  testimony  in  this 
case  that,  after  the  commencement  of 
this  action,  the  lot  in  question  was 
sold  by  the  respondent  to  a  third 
party,  and  the  appellant  contends  that 
this  releases  the  vendee  from  any 
responsibility.  Of  course,  if  this  were 
true,  appellant's  legal  proposition 
would  be  correct ;  but  the  court  finds, 
and  the  testimony  sustains  the  find- 
ing, that  this  was  simply  a  mistake ; 
that,  in  deeding  other  lands,  the  re- 
spondent, by  mistake,  incorporated 
the  description  of  the  lot  in  question 
in  a  deed  to  one  Lewis ;  and  that, 
upon  ascertaining  the  mistake,  he 
procured,  as  soon  as  practicable,  a 
deed  of  the  said  land  reconveying  the 
same  to  plaintiff.  So  that  it  appears 
that  at  the  time  of  the  commencement 
of  the  action,  and  at  the  time  of  the 
trial  of  the  action,  the  respondent  had 
good  title  to  the  land,  and  the  mis- 
take that  was  made  in  the  meantime 
would  not  affect  the  transaction  in 
any  way  between  the  appellant  and 
the  respondent." 

'Geiger  v.  Green,  4  Gill,  472;  Bill- 
ingslea  v.  Ward,  33  Md.  48. 

2  Bryant  v.  Wilson,  71  Md.'440;  18 
Atl.  Rep.  916. 
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non-mutuality — the  doctrine  that  a  purchaser  may  avoid  a  con- 
tract when  he  discovers  that  his  vendor  has  not  got  that  which 
he  contracted  to  sell — is  altogether  inapplicable  when  the  ven- 
dor, in  the  first  instance,  tells  the  purchaser,  and  the  purchaser 
knows  from  all  the  circumstances  of  the  case  that  the  vendor 
has  no  title,  and  is  not  likely  to  have  one  for  some  time.' 
Where,  in  an  action  for  specific  performance,  it  appeared  that 
plaintiff,  who  owned  land  abutting  on  a  bay,  after  he  had  ded- 
icated to  the  city  a  street  facing  on  the  bay,  and  to  another 
person  an  easement  to  pass  over  the  street,  agreed  to  sell  de- 
fendant railroad  company  the  land,  and  also  to  sell  it  the  street, 
provided  it  could  deliver  the  bed,  and  the  city  granted  defend- 
ant the  right  to  lay  its  tracks  in  the  street,  and  defendant  en- 
tered into  possession  and  built  its  tracks  and  a  depot  upon  the 
street,  and  also  built  one  leg  of  its  ferry  slip  in  the  bay  fronting 
on  the  property,  whereby  its  cars  were  ferried  across  the  bay, 
and  the  plaintiff  wrote  to  defendant  that,  unless  it  completed 
the  contract  of  purchase,  he  would  treat  it  as  a  trespasser,  but 
no  reply  was  made,  and  the  defendant  had  been  in  possession 
for  eight  years,  it  was  held  that  the  defendant,  by  building  its 
tracks  on  the  street  and  appropriating  plaintiff's  riparian  right, 
waived  any  defect  in  plaintiff's  title  to  the  street,  and  could  be 
compelled  to  specifically  perform  the  contract,  since  it  would  not 
be  permitted  to  show  that  it  did  not  intend  such  acts  to  be  more 
than  the  acts  of  a  trespasser.^ 

'  Corson  V.  Mulvany,  49  Pa.  St.  88 ;  ligation  on  each  to  do,  or  permit  to  be 

Yerkes«.  Richards,  153  Pa.  St.  656;  26  done,  something  in  consideration  of 

Atl.  Rep.  221 ;  Smith's  Appeal,  69  Pa.  the  act  or  promise  of  the  other.    It 

St.  474 ;  Dressel  v.  Jordan,  104  Mass.  does  not  imply  that  every  stipulation 

407  ;1  Story  on  Equity  Jurisprudence,  is   absolute  and    unqualified.'     Here 

§  793 ;   Pomeroy  on  Specific  Perform-  the  exact  situation  of  the  title  was 

ance  of  Contracts,  §  341.  known  to  both  parties,  not  only  at  the 

^Canton  Co.  v.  Baltimore,  etc.,  R.  time  the  contract  was  made,  but  when 

Co.,  79  Md.  424 ;  29  Atl.  Rep.  821,  per  the  railroad  company  entered  into  the 

Page,  J. :     "The  contract  in  this  case  possession  of  the  property.     Indeed, 

was  a  conditional  one.     The  railroad  the  agreement  was  made    with    the 

company  were  not  to  purchase  except  particular  claims  of  the  public,  and  of 

in  the  event  of  the  Canton  Company  the  copper    company,   especially    in 

being  able  to  deliver.     It  is  said  in  view  that  the  Canton  Company  was 

Spear  v.   Orendorf,  26   Md.   37,  that  expected  to  put  itself  in  a  position  to 

'mutuality  of  a  contract  means  an  ob-  deliver,  and,  when  this  was  done,  the 
74 


1148 


SPECIFIC    PEKFORMANCE. 


§  916 


§  916.   Decree   against  vendee — Form    and   requisites. — A 

judgment  in  an  action  to  compel  performance  by  the  vendee 
which  awards  to  the  vendors  the  full  purchase  price  of  the 
land,  without  requiring  them  to  convey  the  same  to  the  pur- 
chasers by  a  good  title,  is  erroneous,  and  the  error  is 
reversible  although  no  exception  was  taken  in  the  trial 
court.'     A    decree    in    equity    for    the    sale    of    land    need 


railroad  company  was  to  purchase.  In 
such  a  case,  as  soon  as  the  contract 
becomes  absolute,  it  rests  on  the  same 
footing  for  all  purposes  as  if  it  had 
been  originally  made  positively,  and 
without  reference  to  any  contingency. 
Fry  on  Specific  Performance  of  Con- 
tracts, §  962 ;  Dilly  v.  Barnard,  8  Gill 
&  J.  170.  When  an  agreement  shows 
that  the  vendor  has  not,  at  the  time, 
a  clear  and  unincumbered  title,  but  is 
to  acquire  it,  and  then  convey,  if  he 
is  able  to  give  a  clear  title  at  the  time 
when,  by  the  equities  of  the  particular 
case,  he  is  required  to  execute  the  con- 
veyance, in  order  to  entitle  himself  to 
the  consideration,  there  will  'be  no  ob- 
stacle to  a  specific  enforcement  of  the 
vendor.'  This,  we  think,  can  be  sus- 
tained both  on  principle  and  author- 
ity. In  Wylson  v.  Dunn,  L.  E.  34  Ch. 
Div.  569,  it  was  agreed  that,  if  the 
plaintiff  should  buy  a  field  of  three 
acres,  the  defendant  would  purchase 
half  an  acre.  Subsequently,  the 
plaintiff  did  buy  the  three  acres,  but 
the  defendant  attempted  to  withdraw 
from  the  contract.  On  a  bill  for  spe- 
cific performance,  it  was  held  that  the 
doctrine  of  non-mutuality  did  not  ap- 
ply, the  contract  having  been  made 
at  a  time  when,  to  the  knowledge  of 
both,  it  could  not  be  enforced  until 
the  occurrence  of  a  contingent  event, 
and  that,  though  the  defendant  could 
have  withdrawn  at  any  time  before 
the  plaintiff  first  became  able  to  per- 
form his  part,  she  could  not  withdraw 
afterwards.  The  learned  judge,  in 
delivering    his  opinion,    said:     'But 


there  arises  the  question  whether  this 
power  of  avoidance  for  non-mutuality 
is  applicable  to  the  case  where  non- 
mutuality  is  apparent  in  the  first  in- 
stance of  the  bargain.  It  may  be  con- 
sidered as  settled  that  one  who  enters 
and  continues  in  possession  of  prop- 
erty under  a  contract  of  sale  can  not 
be  allowed,  while  aflSrming  the  con- 
tract, to  repudiate  it,  by  refusing  to 
pay  the  purchase-money.  Bumpas  v. 
Platner,  3  Johns.  Ch.  213;  Van 
Bibber  v.  Reese,  71  Md.  608;  18 
Atl.  Rep.  892;  Williams  v.  Mayor, 
etc.,  6  Har.  &  J.  529,  535.  'A  pur- 
chaser originally  entitled  to  examine 
the  vendor's  title  may  subsequently 
waive  that  right,  either  expressly  or 
by  implication.'  If,  after  the  defect 
in  the  title  is  known,  he  continue  in 
possession,  committing  acts  of  owner- 
ship, it  will  be  held  there  has  been  a 
waiver  of  objections  (Fry  on  Specific 
Performance,  §§  1302-1314,  and  au- 
thorities there  cited ;  Jenkins  v.  Hiles, 
6  Ves.  646;  Fordyce  v.  Ford,  4  Brown 
Ch.  494 ;  2  Sugden  on  Vendors,  343  et 
seq.) ;  and  under  these  circumstances, 
the  purchaser  will  not  be  permitted  to 
show  the  outstanding  title  to  defeat 
the  payment  of  the  purchase-money. 
(Fludyer  v.  Cocker,  12  Ves.  25;  Fleet- 
wood i).  Green,  15  Ves.  594;  Murrell  v. 
Goodyear,  1  De  Gex,  F.  &  J.  432.)" 

^Soper  V.  Gabe,  55  Kan.  646; 
41  Pac.  Rep.  969,  per  Johnston,  J. : 
"The  judgment  that  was  rendered  in 
the  case  is  not  sustained  either  by  the 
pleadings  or  the  testimony,  and  this 
objection  is  of  itself  sufficient  to  require 
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not  explicitly  direct  the  execution  of  a  conveyance  by  the 
master,  as  a  direction  to  sell  the  land,  and  to  take  a  bond  and 
mortgage  from  the  purchaser  for  part  of  the  selling  price,  im- 
plies the  duty  of  conveying.  In  such  a  case  the  master  or  his 
successor  in  office  may  maintain  an  action  for  specific  perform- 
ance of  the  contract  of  sale  on  the  purchaser's  refusal  to  give 
the  bond  and  mortgage;  and  in  such  action  a  decree  may  be 
rendered  for  the  sale  of  the  property  to  pay  the  purchase- 
money,  in  case  the  purchaser  further  refuses  to  execute  a  bond 
and  mortgage.' 


a  reversal  and  a  new  trial  of  the  cause. 
Under  its  terms,  the  purchasers  are 
required  to  specifically  perform,  and 
to  pay  the  full  purchase  price  of  the 
land,  without  obtaining  the  title 
thereto,  or  any  credit  for  the  value  of 
the  same.  The  obligations  of  the  con- 
tract, as  we  have  seen,  were  mutual, 
and  no  judgment  should  have  been 
rendered  requiring  performance  by 
one  of  the  parties  without  also  requir- 
ing it  of  the  other.  Instead  of  that, 
the  judgment  awards  to  the  Gabes 
the  full  purchase  price  of  the  land, 
and  permits  them  to  retain  the  land 
which  represents  the  purchase  price. 
To  entitle  the  plaintiffs  below  to  judg- 
ment for  specific  performance,  it  de- 
volved upon  them  to  allege  and  prove 
a  tender  of  performance.  Unless  a 
tender  has  been  waived,  they  must  al- 
lege and  show  the  tender  of  a  deed 
conveying  a  good  title,  and  the  tender 
should  be  kept  good  until  the  judg- 
ment is  rendered.  In  this  case  there 
was  no  proof  as  to  the  ability  of  the 
Gabes  to  convey  the  title  which  they 
had  contracted  to  convey,  nor  any 
showing  as  to  the  condition  of  the  ti- 
tle when  the  judgment  was  rendered. 
There  being  no  inquiry  or  finding  con- 
cerning the  title  or  the  ability  of  the 
Gabes  to  convey,  this  court  is  without 
power  to  direct  any  modification  of 
the  judgment  respecting  title.  The 
error  in   the  judgment  is  not  a  mere 


technical  defect  in  form,  but  it  is  a 
substantial  one,  in  failing  to  protect 
the  rights  of  the  purchasers,  and 
in  adjudging  a  specific  performance, 
without  providing  for  a  conveyance 
to  them  of  the  property  for  which 
they  were  required  to  pay." 

'Peake  v.  Young,  40  S.  C.  41;  18 
S.  E.  Eep.  237,  per  curiam:  "The 
plaintiff  is  the  successor  in  oflice  to 
James  Munro,  late  master,  who  made 
the  sale,  and  who,  as  the  agent  of  the 
court,  was  directed  to  execute  the 
conveyance  to  the  purchaser,  the  de- 
fendant. Has  the  plaintiff,  then,  such 
right  and  interest  in  the  agreement 
entered  into  between  his  predecessor 
in  office  and  the  defendant,  respecting 
the  sale  of  said  lot  or  parcel  of  landj 
as  entitles  him  to  maintain  an  action 
upon  it  for  specific  performance? 
Now,  if  the  contract  for  the  sale  of 
said  lot  had  been  completed,  and  the 
bond  and  mortgage  had  been  exe- 
cuted by  the  defendant  to  James 
Munro,  master,  and,  not  having 
been  paid,  had  been  turned  over 
to  his  successor,  the  plaintiff,  it  is 
clear  that  he  could  have  maintained 
an  action  of  foreclosure  to  enforce 
the  payment  of  the  same.  But 
here  the  contract  was  not  com- 
pleted by  James  Munro,  plaintiff's 
predecessor.  When  the  late  master 
went  out  of  oflice,  he  had,  it  is  true, 
prepared  the  deed  and  other  papers. 
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§  917.  Enforcing  agreement  to  make  a  will — Executors  as 
plaintiffs. — An  agreement  to  make  a  disposition  of  property  by 
will  may  be  enforced  by  requiring  those  to  whom  the  property 
descended  or  was  devised  to  convey  in  accordance  with  the 
terms  of  the  agreement.'  Thus,  where  a  will  devised  the  resi- 
due to  the  executors  and  the  survivor  of  them  as  joint  ten- 
ants, with  an  expression  of  the  testator's  confidence  that  they 
would  so  dispose  of  it  as  to  meet  his  approval,  it  was  held  that 
they  took  a  mere  power  of  sale  for  the  purpose  specified  in  the 
will,  and  were  not  vested  either  as  trustees  or  individuals  with 
the  title  to  the  residue,  and  that  they  could  not  compel  one 
who  had  contracted  to  buy  a  portion  of  such  residue  to  per- 
form his  contract,  inasmuch  as  they  had  entered  into  the 
contract  as  individuals  and  had  contracted  to  convey  a  good 
title  in  fee-simple;  and,  also,  that  their  contract  purchaser 
was  entitled  to  a  cancellation  of  his  contract  to  buy.' 


but  he  had  not  signed  the  deed.  He 
signed  the  deed  after  his  authority  to 
exercise  the  duties  of  the  office  of 
master  had  ceased.  When  his  otBce 
ceased,  his  duties  in  connection  with 
the  office  ceased.  After  this,  he 
could  perform  no  official  act.  His 
authority  for  making  the  sale,  and 
executing  a  deed  of  conveyance  to  the 
purchaser,  was  contained  in  the  de- 
cree under  and  by  virtue  of  which  he 
acted.  Outside  of  said  decree,  he  had 
no  authority  in  connection  with  the 
sale  and  conveyance  of  said  lot,  and 
could  exert  none.  When  he  went 
out  of  office,  the  sale  was  not  com- 
pleted; the  deed  had  not  been  de- 
livered. The  making  of  the  deed  was 
a  part  of  the  act  of  selling.  He  was 
appointed  by  the  court  to  make  the 
sale.  Therefore,  he  was  the  only  per- 
son who  could  make  the  deed,  with- 
out the  further  order  of  the  court. 
Eorer  on  Judicial  and  Execution 
Sales,  §  427.  Where  a  sale  is  made, 
by  order  of  the  court  of  equity,  by 
the  master,  the  court  takes  the  matter 
into  its  own  hands,  and  makes  the 


sale  for  the  parties.  It  directs,  con- 
trols, and  manages,  the  whole  pro- 
ceeding, until  the  sale  is,  in  all  things, 
carried  into  effect.  McKee  v.  Line- 
berger,  69  N.  C.  217,  cited  by  Rorer  on 
Judicial  and  Execution  Sales,  §  7,  note 
2.  James  Munro,  late  master,  at  the 
expiration  of  his  term,  had  a  right  to 
bring  an  action  in  equity  against  the 
defendant  to  compel  him  to  complete 
his  contract  of  sale  regarding  the  lot 
of  land  described  in  the  complaint. 
This  right  of  action,  under  the  stat- 
ute, passed  to,  and  was  transferred  to, 
his  successor." 

'Colby  u.  Colby  (1894),  81  Hun, 
221 

'^Forstert).  Winfield (1894), 142 N.Y. 
327;  37  N.  E.  Rep.  Ill,  per  Earl,  J. . 
"It  is  sufficient  to  refer  for  the  gener- 
al rule  of  construction  of  such  a  clause 
in  a  will  to  1  Perry  on  Trusts,  §  158, 
and  Lewin  on  Trusts,  p.  149,  and 
cases  there  cited.  We  find  no  author- 
ity which  sustains  a  different  con- 
struction. Our  conclusion,  therefore, 
is  that  under  this  will  the  plaintiffs 
did  not  take  title  to  this  real  estate  as 
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§  918.  Statute  as  bai' — Inequitable  laches. — An  action  for 
specific  performance  brought  by  a  vendor  against  his  vendee 
is  not  barred  by  the  statute  of  limitations  applicable  to  an 
action  at  law  for  the  recovery  of  the  balance  due  on  the  pur- 
chase price.'     But  it  is  generally  essential  that  a  party  seeking 


individuals,  and  that,  as  such,  they 
can  not  convey  any  title  to  the  land 
in  question  to  the  defendant,  and 
that,  therefore,  the  defendant  is  en- 
titled to  a  return  of  the  deposit,  and  a 
cancellation  of  his  contract  of  pur- 
chase." 

'  Peakeu.  Young  (1893),  40  S.  C.  41; 
18  S.  E.  Eep.  237,  per  curiam:  "The 
rule  in  equity  is  different  from  that  in 
law,  in  regard  to  the  time  in  which  a 
contract  is  to  be  performed.  'A  court 
of  equity  discriminates  between  those 
terms  of  the  contract  which  are  formal, 
and  a  breach  of  which  it  would  be  in- 
equitable in  either  party  to  insist  on 
as  a  bar  to  the  other's  rights,  and 
those  which  are  of  the  substance  and 
essence  of  the  agreement ;  and,  apply- 
ing to  contracts  those  principles  which 
have  governed  its  interferences  in  re- 
lation to  mortgages,  it  has  held  time 
to  be,  prima  facie,  non-essential  and 
has  accordingly  granted  specific  per- 
formance of  agreements  after  the  time 
for  their  performance  has  been  suf- 
fered to  pass,  by  the  party  asking  for 
the  intervention  of  the  court,  if  the 
party  has  not  shown  a  determination 
not  to  proceed.'  Fry  on  Specific  Per- 
formance of  Contracts,  p.  312.  It  is 
clear  to  my  mind  that  the  defendant 
in  the  present  action,  notwithstanding 
the  lapse  of  time  since  his  purchase 
and  entry  into  the  possession,  could 
have  maintained  his  action  against 
James  Munro,  master,  for  specific  per- 
formance of  the  contract  to  convey,  at 
any  time  before  he  went  out  of  oflBce, 
in  case  he  had  offered  to  perform  his 
part  of  the  agreement,  and  said  mas- 
ter had  refused  to  execute  the  convey- 
ance. In  the  case  of  Waters  v.  Travis, 


9  Johns.  450,  where,  by  a  contract  for 
the  sale  of  land,  the  vendor  was  to 
convey  at  a  time  specified,  and  the 
vendee  was,  'at  the  same  time,'  to  se- 
cure the  purchase-money,  and  the 
vendee  took  possession  under  the  con- 
tract, but  no  conveyance  was  exe- 
cuted, and  the  purchase-money  was 
not  paid  for  fifteen  years,  it  was  held 
that  the  lapse  of  time  was  no  objection 
to  a  decree  for  specific  performance  at 
the  suit  of  the  vendee.  Fry  on  Spe- 
cific Performance  of  Contracts,  p.  322, 
note  13.  If  such  lapse  of  time  would 
not  bar  the  vendee,  one  party  to  the 
contract,  why  should  it  bar  the  vendor, 
the  other  party  ?  And  that  the  vendor 
here  is  the  court,  acting  through  its 
agent,  the  master,  can  certainly  make 
no  difference.  In  Longworth  v.  Tay- 
lor, 1  McLean,  395,  it  was  held  that 
the  parties  might  be  considered  as 
mortgagor  and  mortgagee,  as  the  de- 
fendant's default  has  prevented  them 
from  occupying  that  position  in  law  ; 
that  the  plaintiff's  equity  was  not  ex- 
tinguished by  lapse  of  time ;  and  that 
he  had  not  been  guilty  of  such  negli- 
gence as  to  cut  off  his  right  to  a  decree 
for  performance."  On  appeal.  Pope, 
J.,  said:  "The  statute  of  limitations, 
interposed  by  the  defendant,  might 
have  been  of  some  benefit  to  him,  if 
plaintiff  had  been  unwise  enough  to 
sue  him  for  the  money  due,  on  the 
law  side  of  the  court;  but  here,  in 
analogy  to  the  action  of  the  court  when 
a  mortgage  is  being  foreclosed  (Gibbes 
V.  Greenville,  etc.,  R.  Co.,  13  S.  C.  228 ; 
McCaughrin  v.  Williams,  35  S.  C.  505  ; 
Nichols  u.  Briggs,  18  S.  C.  473),  the 
lapse  of  years  is  of  no  avail.  And  it 
is  well  recognized   as   a  principle  of 
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a  specific  performance  should  not  liave  been  backward;  that 
he  should  not  have  held  off  until  circumstances  may  have 
changed;  or  kept  himself  aloof  so  as  either  to  enforce  or  aban- 
don the  contract  as  events  might  prove  most  advantageous.' 
Accordingly,  where  a  vendor  of  land  declines  for  over  a  year, 
without  sufficient  reason,  to  carry  out  his  contract,  he  can  not, 
at  the  end  of  that  time,  after  prices  have  fallen,  ask  for  specific 
performance  thereof." 

§  919.    Exception  as  to  laches — Rule  as  to  limitations. — 

Where  the  vendee  paid  the  price  named  in  the  agreement, 
and  took  possession  of  and  improved  the  land,  with  the  ven- 
dor's consent,  and  paid  off  debts  of  the  estate,  the  contract 
being  valid,  the  vendor  held  the  legal  title  as  trustee  for  the 
vendee.  And  the  vendee's  delay,  for  a  considerable  time  after 
the  vendor's  refusal  to  perform  the  agreement,  before  begin- 
ning suit  to  enforce  it,  induced  by  the  hope  of  a  settlement, 
does  not  deprive  him  of  his  remedy,  if  the  vendor  has  not 
been  injured  by  such  delay,  no  time  being  named  in  the  agree- 
ment for  performance,  and  the  vendor  holding  the  title  as 
trustee  for  the  vendee,  he  was  not  obliged  to  assert  his  equi- 
table title  until  after  distinct  repudiation  of  his  right  by  the 
vendor.' 

equity  that  the  same  rule  that  obtains  that  the  plaintiff's  claim  is  barred  by 
in  a  court  of  law  does  not  find  ad-  the  statute  of  limitations,  and  that  by 
mission  in  a  court  of  equity,  when  his  laches  he  has  lost  the  right  to  re- 
such  issues  are  raised  as  are  here  pre-  lief.  It  is  found  that  upon  the  de- 
sented.  The  authorities  cited  in  the  fendants  signing  the  memorandum 
circuit  decree  seem  to  be  conclusive  the  plaintiff  paid  them  the  price 
on  this  point.  See  also,  the  case  of  named  in  it,  and  'entered  into  pos- 
Blackwell  v.  Ryan,  21  S.  C.  112.  All  session  of  the  homestead,  made  per- 
the  exceptions  of  defendant  are  over-  manent  improvements  thereon,  and 
ruled.  It  is  the  judgment  of  this  court  has  remained  in  possession  ever 
that  the  judgment  of  the  circuit  court  since,'  and  that  said  Benjamin  left 
be  affirmed."  debts  to  a  considerable  amount,  and 

'  The  case  of  Chilhowie  Iron  Co.  v.  personal    estate    insufficient    to    pay 

Gardiner,  79  Va.  305,  is  very  much  in  them,  and  that  the  plaintiff  has  paid 

point.  them,  and  discharged  the  real  estate 

"  Rison  ■!).  Newberry  (1894) ,  90  Va.  from    them.     Under    these    circum- 

513;  18  S.  E.  Rep.  916.  stances,   the   contract  being  a  vahd 

'Ryder'u.  Loomis  (1894),  161  Mass.  one,  the  defendant  Mary  would  hold 

161 ;  .36  N.  E.  Rep.  836,  per  Morton,  the  legal  title  as  trustee  for  the  plaint- 

J. :     "The  defendants  further  object  iff.     Felch  i).  Hooper,  119  Mass.  52; 
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§  920.  Where  contract  has  restrictions  as  to  use. — Where  a 
conveyance  to  a  land  company  of  a  tract  of  land  to  be  divided 
and  sold  for  building  purposes  provided  that  no  land  should 
be  sold  or  leased  by  the  company  without  a  pledge  from  the 
grantee  or  lessee  that  the  design  of  the  buildings  to  be  erected 
should  be  approved  by  the  directors,  and  that  the  grantor 
should  have  one-fourth  of  the  stock  of  the  company,  and  a 
certain  lot  in  the  tract,  it  was  held  that  the  restriction  was 
for  the  benefit  of  all  who  might  become  grantees  of  the  com- 
pany even  after  the  company  had  subsequently  obtained  a  re- 
lease of  the  restrictions  as  to  the  lot  reserved  by  the  grantor; 
and  therefore  that  a  contract  by  the  company  to  convey  a  clear 
title  to  a  lot  can  not  be  enforced  against  a  purchaser  who  ob- 
jects to  the  restrictions.' 


Perry  on  Trusts,  §  520.  The  defense 
of  laches  has  no  application.  The 
plaintiff  has  been  in  possession  with 
the  consent  of  the  defendants,  mak- 
ing improvements,  and  under  a  con- 
tract which  he  has  performed;  and 
delay  on  his  part,  even  for  a  consid- 
erable time  after  a  distinct  refusal  by 
the  defendants  to  perform  the  con- 
tract, in  the  hope  of  a  final  settlement, 
or  through  reluctance  to  enter  upon  a 
family  controversy,  would  not  operate 
to  deprive  him  of  a  remedy,  if  the  de- 
fendants had  not  been  led,  by  such 
delay,  to  a  harmful  change  in  their 
position.  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  107  Mass.  290-31S; 
Waters  v.  Travis,  9  Johns.  450;  Han- 
<;hett  V.  Briscoe,  22  Beav.  496 ;  Perry 
on  Trusts,  §  850.  In  regard  to  the 
statute  of  limitations,  it  is  to  be  ob- 
served, in  the  first  place,  that  no  time 
for  performance  was  named  in  the 
agreement,  and  that,  the  defendant 
Mary  holding  the  legal  title  as  trustee 
for  the  plaintiff,  he  was  under  no  ob- 
ligation to  assert  his  equitable  title 
till  after  a  distinct  repudiation  of  his 
right  by  her.  French  v.  Merrill,  132 
Mass.  525.  In  the  next  place,  not 
only  was  there  no  distinct  refusal  on 


her  part  to  convey,  more  than  six 
years  before  the  bringing  of  this  bill, 
but  in  the  correspondence  which  took 
place  she  avowed  her  willingness, 
more  than  once,  and  as  late  as  De- 
cember, 1885,  'to  stand  by  it  (the 
agreement),  lost  or  found.'  The 
facts,  as  found,  do  not  show  that  she 
retreated  at  all  from  that  position  till 
1889.  The  statute  of  limitations  did 
not,  therefore,  operate  as  a  bar." 

'  Peabody  Heights  Co.  v.  Willson 
(Md.  1895),  32  Atl.  Rep.  386,  Robin- 
son, C.  J. :  "When  these  restrictive 
covenants  were  before  us,  in  Newbold 
V.  Peabody  Heights  Co.,  70  Md.  493; 
17  Atl.  Eep.  372,  we  said  that,  although 
the  covenants  or  agreements  were  not 
such,  strictly  speaking,  as  'to  run 
with  the  land,'  yet  they  were  of  such 
a  character  as  to  create  a  right  and 
equity  in  favor  of  the  lessor,  and  those 
claiming  under  him,  which  a  court  of 
equity  would  enforce  against  the  com- 
pany and  its  grantees,  with  notice 
and  for  the  reason  that  one  who  takes 
an  estate  with  full  knowledge  of  a 
covenant  or  agreement  concerning  it 
can  not  equitably  refuse  to  perform 
it.  And  we  further  said  that  these 
restrictive   covenants  were  in  all  re- 
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§  921.  Enforcing  purchase  of  part  of  land. — Where  a  con- 
tract relating  to  several  parcels  of  land  is  severable  it  may  be 
specifically  enforced  as  to  some  of  the  parcels,  although  it  be 


spects  legal,  and  such  as  the  owner  of 
the  land  had  a  right  to  impose,  and, 
this  being  so,  they  were  enforcible, 
not  onl}'  by  the  owner,  but  by  those 
holding  under  him,  against  the  com- 
pany and  its  lessees  and  grantees  with 
notice.  The  question  whether  the 
restrictions  were  merely  matters  of 
agreement  between  Holmes,  the  less- 
or, and  the  company,  imposed  for  his 
own  benefit  and  protection,  or  meant 
by  him,  and  understood  by  the  lessee, 
for  the  common  advantage  of  its  gran- 
tees, is  a  question  of  intention.  If  they 
were  intended  solely  for  the  benefit  of 
Holmes,  the  grantees  of  the  company 
can  not,  it  is  clear,  claim  to  take  ad- 
vantage of  them.  And,  on  the  other 
hand,  if  they  were  intended  for  the 
common  advantage  of  all  persons  pur- 
chasing lots  from  the  company,  such 
purchasers  and  their  assigns  may  en- 
force them,  inter  se,  for  their  own  ben- 
efit. Nottingham,  etc.,  Tile  Co.  v. 
Butler,  L.  R.  15  Q.  B.  Div.  261. 
But  it  was  made  a  condition  of  the 
sale  and  lease  that  he  was  to  have  a 
fourth  interest  in  the  residue  of  the 
entire  tract,  and  was  to  be  owner  of 
one-fourth  of  the  capital  stock  of  the 
company.  He  was  therefore  equally, 
if  not  more,  interested  than  his  asso- 
ciates in  whatever  was  for  the  benefit 
and  advantage  of  the  land  leased  to 
the  company.  It  is  clear,  then,  it  ap- 
pears to  us,  that,  looking  to  the  mem- 
orandum and  agreement,  and  lan- 
guage of  the  covenants,  and  the  ob- 
ject and  purposes  for  which  the  prop- 
erty was  leased,  and  the  interest  re- 
tained by  the  lessor  in  the  property, 
the  covenants  were  intended,  not 
merely  for  the  benefit  of  the  lessor 
and  his  assigns,  but  for  the  common 
advantage  of  all  persons  who  might 
become    lessees   or   grantees   of    the 


company.  And,  such  being  the  case, 
it  may  be  considered  as  settled,  since 
the  cases  of  ^lann  v.  Stephens,  15  Sim. 
377;  Western  v.  Macdermott,  L.  R. 
2  Ch.  App.  72,  and  Renals  v.  Cowli- 
shaw,  L.  R.  9  Ch.  Div.  125,  that  all  per- 
sons coming  in  with  notice  are  bound 
by  tlie  covenants.  In  Keates  c.  Lyon, 
L.  R.  4  Ch.  App.  218,  the  court 
held  that  the  subpurchasers  were  not 
entitled  to  the  benefit  of  the  cove- 
nants, because  it  did  not  appear  that 
they  had  knowledge  of  the  covenants 
when  they  became  purchasers.  In 
his  judgment  the  lord  justice  refers 
with  approval  to  the  case  of  What- 
man V.  Gibson,  9  Sim.  196,  in  which 
the  vice  chancellor  said :  'I  see  no 
reason  why  such  an  agreement  should 
not  be  binding  in  equity  on  the  par- 
ties so  coming  in  with  notice.  Each 
proprietor  is  manifestly  interested  in 
having  all  the  neighboring  houses 
used  in  such  a  way  as  to  preserve  the 
general  uniformity  and  respectability 
of  the  row.'  In  Master  v.  Hansard, 
L.  R.  4  Ch.  Div.  718,  it  was  held  that 
the  restrictive  covenant  was  made  for 
the  benefit  of  the  lessors,  to  enable 
them  to  make  the  most  of  the  prop- 
erty retained  by  them,  and  for  the 
further  reason,  says  Bramwell,  J.:  'It 
appears  monstrous  to  hold  that  this 
covenant,  the  existence  of  which  was 
never  communicated  to  the  plaintiff's 
predecessors  in  title  when  they  took 
their  lease,  is  to  be  construed  as  in- 
uring for  their  benefit.'  So  these 
cases  can  not  be  said  to  qualify  in  any 
manner  the  principle  laid  down  in 
JMann  v.  Stephens,  and  in  other  oases 
to  which  we  have  referred — that  a 
purchaser  taking  an  estate  with  notice 
of  a  covenant  or  agreement  respecting 
it  is  bound  by  the  terms  of  the  cove- 
nant, even  though  it  does  not,  in  tlie 
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null  and  non-enforcible  as  to  other  parcels.'  A  parol  promise 
by  a  guardian,  who  has  failed  to  account  for  moneys  received, 
to  hold  them  for  the  ward,  and  pay  them  over,  with  accre- 
tions, and  also  to  make  the  ward  his  heir,  is  separable,  and 
the  fact  that  the  latter  part  is  within  the  statute  of  frauds  does 
not  prevent  enforcement  of  the  former.^  A  vendor  can  not 
enforce  specific  performance  by  the  vendee  as  to  a  part  of  the 
land  and  retain  a  part,  since  a  contract  for  the  sale  of  land 
must  be  enforced  in  its  entirety,  if,  as  made,  it  was  an  entirety.' 


strict  sense  of  the  term,  "run  with  the 
land.'  " 

'Engle  V.  White  (Mich.  1895),  62 
N.  W.  Eep.  154.  And  see  also,  Phil- 
lips V.  Stauch,  20  Mich.  369 ;  Hall  v. 
Loomis,  63  Mich.  709. 

2  Doan  V.  Dow,  8  Ind.  App.  324 ;  35  N. 
E.Rep.709,per  Gavin,  J. :  "Appellants' 
counsel  contend  that  decedent's  prom- 
ise 'to  make  him  an  heir'  is  within 
the  statute  of  frauds,  and  therefore 
void;  also,  that  th^  contract  is  in- 
separable, and,  as  part  must  fall, 
therefore  all  must  fall.  Even  if  it  be 
conceded  that  this  part  of  appellants' 
decedent's  promise  is  within  the  stat- 
ute, and  unenforcible,  or  if  it  be 
deemed  so  uncertain  as  to  be  unenfor- 
cible, still  the  conclusion  reached  by 
counsel  by  no  means  follows.  No  claim 
is  made,  nor  recovery  had,  for  breach 
of  the  contract  to  make  appellee  an 
heir.  The  claim  simply  is  that  he  has 
not  repaid  him  his  money  as  prom- 
ised. The  agreement  to  make  him 
an  heir,  and  the  agreement  to  repay 
the  money,  are  separate,  distinct,  and 
severable  matters.  There  is  no  con- 
nection between  the  two,  nor  any  in- 
terdependence of  the  one  upon  the 
other.  "Where  the  promisee  has  ren- 
dered the  entire  consideration,  it 
would  be  inequitable,  and  even  in- 
iquitous, to  say  that,  because  the  law 
would  not  enforce  all  of  the  agree- 
ments made  by  the  promisor,  there- 
fore he  could  not  enforce  even  that  in 
which  there  was  no  infirmity  what- 


ever. The  rule  is  well  expressed  in 
Rand  v.  Mather,  11  Gush.  1.  'On 
principle,  and  according  to  numerous 
modern  adjudications,  the  true  doc- 
trine is  this :  If  any  part  of  an  agree- 
ment is  valid,  it  will  avail,  pro  tanto, 
although  another  part  of  it  may  be 
prohibited  by  statute,  provided  the 
statute  does  not,  either  expressly  or 
by  necessary  implication,  render  the 
whole  void,  and  provided,  further- 
more, that  the  sound  part  can  be 
separated  from  the  unsound,  and  be 
enforced  without  injustice  to  the  de- 
fendant.' The  case  of  Hynds  v.  Hays, 
25  Ind.  31,  decides  that  where  the 
consideration  of  a  note  is  in  part  le- 
gal and  in  part  illegal,  but  they  are 
clearly  divisible,  the  contract,  a  bill 
of  exchange,  will  be  supported,  so  far 
as  it  depends  upon  the  valid  consid- 
eration. Here,  the  agreements  of  the 
decedent  are  divisible,  and  the  en- 
forcement of  the  one  part  only,  and 
the  omission  of  the  other,  works  no 
injustice  to  the  decedent's  estate." 

5  Hill  V.  Rich  Hill  Coal  Co.,  119  Mo. 
9;  24  S.  W.  Rep.  223,  per  Sher- 
wood, J. :  "One  of  the  witnesses 
also  testified  that  the  two  tracts  were 
in  one  inclosure.  And  both  letter  and 
resolution  are  in  accord  with  the  con- 
versation had  by  Edwin  Gould  with 
plaintiff  prior  to  the  resolution  being 
adopted,  for  Gould  testifies,  and  his 
testimony  is  undisputed:  'I  asked 
him  whether  we  could  buy  one  of 
these  tracts  without  the  other,  and  he 
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§  922.  Enforcement  against  lender  to  vendee — Against  sec- 
ond vendee. — An  agreement  to  make  a  final  payment  on  land 
for  the  vendee,  and  take  the  title,  and,  on  repayment  by 
him  thereof,  with  interest  and  expenses,  to  convey  to  him, 
is  enforcible  in  equity,  although  not  in  writing,  for  in  such  a 
case  the  holder  of  the  title  is  a  trustee  for  the  vendee,  and  will 
be  compelled  to  reconvey  on  repayment  of  the  money  ad- 
vanced to  the  vendee.  A  bill  to  enforce  conveyance  from  one 
who  has  taken  title  to  the  land,  as  security  for  an  advance  of 
the  final  payment,  is  in  the  nature  of  a  bill  to  redeem  from  a 
mortgage, and  need  not  allege  tender, but  merely  present  readiness 
and  willingness  to  pay.'     "Where  a  vendor,  one  of  the  defend- 


said  that  they  both  went  together. 
His  offer  was  to  sell  the  two'  These 
facts  undoubtedly  show  the  alleged 
contract  for  both  tracts  of  land  to  be 
an  entirety.  Where  such  a  contract 
is  thus  made,  the  authorities  are  un- 
broken in  their  uniformity  in  the  as- 
sertion that  it  must  be  enforced  as  an 
indivisible  integer,  or  not  at  all;  it 
can  not  be  enforced  by  piecemeal. 
Fry  on  Specific  Performance  of  Con- 
tracts (3d  Am.  ed.),  §§  802,  804,  806; 
Waterman  on  Specific  Performance  of 
Contracts,  §  389,  et  seq. ;  2  Story  on 
Equity  Jurisprudence  (13th  ed.),  §  778, 
and  cases  cited;  Dalby  v.  Pullen,  3 
Sim.  29;  Baldwin  v.  Fletcher,  48 
Mich.  604 ;  12  N.  W.  Eep.  873 ;  2  Beach 
on  Modern  Equity  Jurisprudence, 
§§623,  625;  Kenner  v.  Bitely,  45  Fed. 
Rep.  133 ;  Cato  v.  Thompson,  L.  R.9  Q. 
B.  Div.  616.  As  plaintiff  is  attempting 
to  enforce  only  a  portion  of  the  alleged 
contract,  that  attempt  can  not  prove 
successful,  as  is  shown  by  all  of  the 
authorities.  It  would  be  beyond  all 
reason  and  precedent  to  permit  him 
to  split  his  contract  in  two — retain 
such  portion  of  the  land  as  suits  him, 
and  then  enforce  specific  performance 
as  to  the  residue,  which  he  does  not 
desire  to  retain.  The  bare  announce- 
ment of  such  a  claim  is  sufficient  for 
its  prompt  repudiation." 


'Hodges  V.  Thompson  (Ala.  1893), 
13  So.  Rep.  679,  per  McClellan,  J.: 
"The  case  made  by  the  bill  on  its  ab- 
stract merits  is  clearly  within  a  well- 
established  principle  of  equity  juris- 
prudence often  recognized  and  de- 
clared by  this  court.  It  is  this: 
Where  one  person  advances  money  to 
another  by  way  of  a  loan,  through  a 
payment  to  a  third  person,  for  land 
which  the  borrower  has  purchased  or 
is  purchasing,  and,  to  secure  the  loan, 
the  lender  takes  the  title  of  the  land 
to  himself,  with  the  agreement  and 
understanding  between  him  and  the 
real  purchaser  that  he  will  reconvey 
to  the  latter  on  repayment  of  the 
money  advanced,  equity  will  declare 
the  holder  of  the  title  a  trustee  there- 
of for  the  purchaser,  and  compel  him 
to  discharge  the  trust  by  the  recon- 
veyance stipulated  for  upon  the  re- 
payment to  him  of  the  money,  to 
secure  which  the  title  was  vested  in 
him ;  and  such  case  is  not  within  the 
statute  of  frauds,  but  the  equities  of 
the  parties  will  be  worked  out  and 
effectuated,  though  the  contract  which 
they  have  made  to  the  end  in  view 
rests  entirely  in  parol.  Bates  v.  Kelly. 
80  Ala.  142;  Olds  v.  Marshall,  93  Ala. 
138;  8  So.  Rep.  284;  Jordan  u.  Garner. 
101  Ala.  4lT;  13  So.  Eep.  678.  On  the 
averments  to  which  we  have  f>.<?verted, 
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ants,  after  the  date  of  the  memorandum  sale,  conveyed  the  lot 
to  another,  who  had  notice  of  the  previous  sale  of  the  land  to 
the  plaintiff,  it  was  held  that  the  second  vendee,  having  ac- 
quired the  legal  title  with  notice  of  the  trust,  is  chargeable 
with  its  terms,  and  may  properly  be  compelled  to  comply  with 
them.'  Where  land  is  purchased  by  several  persons,  each 
paying  a  definite  portion  of  the  price,  and  title  is  conveyed  to 
one  only,  a  trust  is  created  by  operation  of  law,  and  the  statute 
of  frauds  does  not  apply  to  the  original  contract  between  them.'' 


Peter  Thompson  loaned  to  the  com- 
plainant the  sum  ($500)  necessary  to 
make  the  final  payment  for  the  land 
in  question,  by  agreement  paying  it 
to  Baker  for  the  complainant,  and 
taking  a  conveyance  to  himself  to  se- 
cure its  repayment,  upon  the  further 
agreement  to  reconvey  to  complain- 
ant whenever  such  repayment  should 
be  made.  The  bill  is  clearly  not  open 
to  the  objection  taken  to  it  by  the 
first  assignment  of  demurrer.  The 
statute  of  frauds  has  no  application  to 
the  case  it  presents.  It  is  immaterial 
that  the  facts  set  up  in  said  amend- 
ment do  not  show  that  the  lands  are 
subject  to  the  trust  sought  to  be  en- 
forced, so  long  as  those  facts,  con- 
sidered along  with  the  facts  alleged  in 
the  original  bill,  do  make  a  case  for 
the  relief  sought.  This  is  in  the  na- 
ture of  a  bill  to  redeem  from  a  mort- 
gage. In  bills  to  that  end,  it  is  not 
necessary  to  relief  that  a  tender  of 
the  sum  due  should  be  made  before 
bill  filed.  It  la  enough  if  the  com- 
plainant, by  his  bill,  submit  himself 
to  the  orders  of  the  court,  and  offer  to 
pay  whatever  may  be  due  the  mort- 
gagee, whether  principal,  interest,  or 
secured  expenses,  as  a  condition  to 
the  relief  he  prays.  The  present  bill 
is  clearly  sufficient  in  this  respect, 
and  the  assignments  of  demurrer 
which  proceeded  on  a  contrary  view 
were  well  overruled.  2  Jones  on 
Mortgages,  §  1095 ;  Perry  v.  Carr,  41 


N.  H.  371;  Marvin  v.  Prentice,  49 
How.  Pr.  385;  Security,  etc..  Associa- 
tion V.  Lake,  69  Ala.  456;  Rogers  v. 
Torbut,  58  Ala.  523.  See  also,  McCal- 
ley  V.  Otey,  99  Ala.  584;  12  So.  Rep. 
406." 

>  White  V.  Mooers,  86  Maine,  62 ;  29 
Atl.  Rep.  936,  per  Haskell,  J. :  "Equi- 
ty assumes  that  to  be  done  which 
ought  to  have  been  done,  and  there- 
fore the  vendor  in  this  case  stands 
seized  of  the  land  in  trust  for  the 
plaintiff.  The  plaintiff  is  the  real 
owner  of  the  land,  and  the  vendor  of 
the  purchase-money.  The  other  de- 
fendant, having  acquired  the  legal 
title  with  notice  of  the  trust,  stands 
charged  with  its  terms,  and  may  prop- 
erly be  compelled  to  comply  with 
them.  Ricker  v.  Moore,  77  Maine, 
292;  Linscott  v.  Buck,  33  Maine,  530; 
Foss  V.  Haynes,  31  Maine,  81 ;  Cross 
V.  Bean,  83  Maine,  61;  21  Atl.  Rep. 
752." 

2 Beadle  v.  Seat  (Ala.  523),  15  So. 
Rep.  243,  per  curiam:  "It  is  proper 
to  add  that  to  the  case  made  by  the 
bill  in  no  event  is  the  statute  of  frauds 
applicable.  The  equity  asserted  is  a 
trust  resulting  by  operation  of  law, 
because  of  the  payment  by  the  com- 
plainant of  a  definite  part  of  the  pur- 
chase-money of  the  land,  the  convey- 
ance being  taken  in  the  name  of  the 
defendant.  1  Perry  on  Trusts  and 
Trustees,  §  132.  The  statute  of  frauds 
extends  to  and  embraces  only  trusts 
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§  923.  When  contract  against  vendor  will  not  be  enforced. — 

It  is  a  general  rule  in  equity  that  the  specific  performance  of 
a  contract  to  convey  real  estate  will  not  be  granted  when  the 
vendor,  in  consequence  of  a  defect  in  his  title,  is  unable  to 
perform.  In  such  cases  specific  performance  is  denied  because 
the  court  can  not  enforce  its  judgment,  and  because,  also,  it 
would  be  oppressive  to  the  vendor.  But  if  the  defect  in  the 
title  existed  at  the  date  of  the  contract,  or  was  due  to  some 
fault  or  to  some  act  of  the  vendor  subsequent  to  the  contract, 
the  court  will  generally  entertain  an  action  for  specific  per- 
formance, and  retain  jurisdiction  for  the  purpose  of  awarding 
damages  for  the  breach  of  the  contract.  But  where  the  defect 
in  the  title  arises  after  the  making  of  the  contract,  without 
any  fault  of  the  vendor,  and  the  vendee  knew  of  the  defect  in 
the  title  when  he  commenced  his  action,  the  court  will  not  re- 
tain the  action  for  the  purpose  of  awarding  the  damages.' 
Where  a  contract  for  the  sale  of  land  to  plaintiff  provided 
for  a  deed  containing  full  covenants  of  warranty,  but  before 
the  delivery  thereof  a  Us  pendens  in  ejectment  was  filed  against 

created  or  declared  by  the  parties,  time  of  the  commencement  of  tlie  ac- 
and  does  not  effect  trusts  arising  by  tion  the  defects  in  the  title  existed, 
operation  of  law.  1  Perry  on  Trusts  to  the  knowledge  of  the  vendee,  but 
and  Trustees,  §  137."  also  because  the  case  was  such  that  at 
'Wiswall  t).  McGowan,  Hoff.  Ch.  the  time  of  the  rendition  of  the  judg- 
125 ;  Morss  v.  Elmendorf ,  11  Paige,  ment  the  court  could  not  grant  the 
277.  In  Haffey  v.  Lynch  (1894),  143  equitable  rehef.  The  rule  and  the 
N.  Y.  241,  Earl,  J.,  referring  to  the  ground  upon  which  it  is  based  have 
rule  laid  down  in  the  text,  said :  '  'This  no  application  to  a  case  where  the  de- 
rule  was  adopted  because  the  vendee  feet  has  disappeared  at  the  time  of 
should  not  commence  a  fruitless  ac-  the  trial,  and  the  court  can  then  give 
tion  in  equity  simply  to  recover  there  an  effective  judgment  for  the  equitable 
his  damages  for  a  breach  of  contract,  relief  demanded ;  and  no  case  can  be 
The  rule  has  been  modified  since  the  found,  prior  to  this,  where  an  equity 
code  practice,  which  authorizes  the  court  has  denied  specific  performance 
joinder  of  legal  and  equitable  causes  because  the  vendor's  title  was  defec- 
of  action;  and,  while  the  equitable  re-  tive  at  the  commencement  of  the  ac- 
lief  will  be  denied  in  such  a  case,  now  tion,  but  valid  and  perfect  at  the  time 
the  action  will  be  retained,  and  the  is-  of  the  trial.  In  such  a  case,  why 
sue  as  to  the  breach  of  contract  and  should  not  the  vendor  perform?  He 
damages  will  be  sent  to  a  jury  for  is  able  to,  and  the  vendee  is  entitled 
trial.  Sternberger  v.  McGovern,  56  to  performance  unless  some  other  de- 
N.  Y.  12.  But  this  rule  was  adopted  fense  has  intervened,  and  the  court  is 
in  equity  not  solely  because  at  the  able  to  enforce  performance." 
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defendant,  whereupon  plaintiff  refused  to  accept  a  deed,  it  was 
held  in  a  suit  for  specific  performance,  pending  which  defend- 
ant's title  was  cleared  by  a  judgment  in  his  favor  in  the  eject- 
ment suit,  that  plaintiff  was  entitled  to  a  decree.'  Equity  will 
not  decree  specific  performance  in  a  case  where  it  would  work 
injustice,  and  where  the  parties  never  expected  or  intended  the 
results  that  have  followed  their  action.' 


*  »Ha£fey  v.  Lynch  (1894),  143  N.  Y. 
241;  38 N.  E.Bep.  298,  Earl,  J.:  "The 
plaintiff  has  been  defeated  in  his  ac- 
tion thus  far  on  the  ground  that  it 
was  impossible  for  the  defendant  to 
perform  her  contract  at  the  time  of 
the  commencement  of  the  action,  and 
that  he  knew  it  was.  She  did  not  set 
up  such  a  defense  in  her  answer,  but, 
on  the  contrary,  alleged  that  she  was 
able  and  ready  to  perform  her  con- 
tract, and  there  was  no  proof  showing 
that  it  was  then  impossible  for  her  to 
perform  the  contract.  There  was  no 
evidence  showing  what  basis,  if  any, 
the  claim  of  the  title  to  the  land  by 
Jarvis  had.  It  may  have  been  color- 
able, and  not  real  or  substantial.  It 
did  not  appear  that  she  had  made  any 
effort  whatever  to  remove  the  incum- 
brance of  the  lis  pendens.  It  was  her 
duty  to  perform  the  contract,  and  to 
make  all  reasonable  efforts  to  remove 
any  obstacle  which  stood  in  the  way 
of  her  performance.  The  plaintifl 
was  not  in  fault  for  refusing  to  accept 
a  deed  which  the  defendant  at  the 
time  declared  would  convey  an  in- 
cumbered title.  He  was  entitled  to  a 
marketable  title.  Moore  v.  Williams, 
115  N.  Y.  586;  22  N.  E.  Kep.  233; 
Vought  V.  "Williams,  120  N.  Y.  253 ;  24 
N.  E.  Rep.  195.  Here  the  plaintiff 
was  willing  to  take  such  a  title  as  the 
defendant  could  convey  at  the  trial. 
The  ejectment  suit  had  finally  resulted 
in  favor  of  the  defendant.  The  lis 
pendens  had  ceased  to  be  operative, 
and  could,  if  necessary,  have  been  re- 
moved.    The  fact  that  Jarvis  could 


have  paid  the  costs  and  taken  a  new 
trial  under  the  statute  is  of  no  im- 
portance. There  was  final  judgment 
against  him,  and  the  contingency  that 
he  might  take  a  new  trial  is  of  no 
more  importance  than  the  contin- 
gency that  some  other  person  might 
at  some  time  commence  an  action  to 
recover  the  same  land.  Equity  courts, 
in  awarding  relief,  generally  look  at 
the  conditions  existing  at  the  close  of 
the  trial  of  the  action,  and  adapt  their 
relief  to  those  conditions.  The  plaint- 
iff in  an  equity  action,  as  a  general 
rule,  should  not  be  turned  out  of  court 
on  account  of  any  defense  interposed 
to  his  action,  if  at  the  time  of  the  trial 
the  facts  are  such  that  if  he  then  com- 
menced his  action  he  would  be  en- 
titled to  the  equitable  relief  sought." 
"Margraf  v.  Muir,  57  N.  Y.  155. 
This  case  was  a  suit  by  vendee  against 
vendor  for  specific  performance,  with 
an  alternate  prayer  for  damages.  De- 
fendant was  the  widow  of  one  Muir, 
and  resided  in  Brooklyn.  He  died 
seized  of  a  lot  of  land  in  Westchester 
county.  Of  his  six  children,  three 
were  minors.  The  defendant  had  no 
knowledge  of  the  value  of  the  land. 
Plaintiff  did  have  knowledge,  and 
knew  it  was  worth  |2,000.  Conceal- 
ing this  knowledge  of  value,  he  went 
to  the  defendant  and  obtained  a  con- 
tract from  her  to  purchase  it  at  fSOO. 
She  contracted  in  her  own  name ;  ex- 
pecting that  those  of  her  children  who 
were  of  age  would  unite  with  her  in 
the  conveyance,  and  that  she  could 
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§  924.  Enforcing  contract  against  vendor — Vendee's  laches 
— Tender  of  price. — Where  a  vendor's  title  isf  ound  to  be  defect- 
ive after  execution  of  the  contract  of  sale,  the  vendee  can  not 
have  the  contract  specifically  enforced  unless  he  tenders  the 
purchase-money  and  demands  a  deed  within  a  reasonable  time. 
A  delay  of  four  years  constitutes  laches,  even  though  the  ven- 
dor's title  becomes  good  by  limitation  at  the  end  of  the  four 
years.'     Where  a  vendor,  by  executory  contract,  has  conveyed 


get  from  the  court  the  right  to  convey 
on  behalf  of  her  minor  children.  In 
the  meantime,  before  the  contract  was 
made,  the  property  had  been  sold  for 
taxes,  and  it  was  utterly  impossible 
to  make  the  conveyance.  The  plaint- 
iff fell  back  on  his  alternate  relief  by 
way  of  damages,  and  the  referee  found 
in  his  favor  |1,200,  the  difference  be- 
tween the  real  value  and  the  contract 
price.  The  court  held  that  the  con- 
tract should  not  be  specifically  en- 
forced, on  account  of  its  original  un- 
conscionableness ;  and  they  also  re- 
duced the  damages  to  the  down 
money  paid  (?25),  and  interest. 

1  Morse  v.  Siebold,  147  111.  318 ;  35  N. 
E.  Rep.  369,  per  Magruder,  J. :  "In 
June,  1883,  and  again  in  January  or 
February,  1886,  Siebold  tendered  to 
the  defendant  a  special  warranty  deed 
and  demanded  the  payment  of  the 
balance  of  the  purchase-money.  The 
defendant  refused  to  accept  the  deed 
or  pay  the  money.  There  is  no  doubt 
that  there  was  a  serious  defect  at  this 
time  in  the  title  of  Seibold.  No  sher- 
iff's deed  had  ever  been  issued  upon 
the  certificate  of  sale,  and  the  time  had 
long  since  passed  within  which  the 
sheriff  had  any  power  to  make  the 
deed.  The  certificate  was  void  under 
the  statute.  Peterson  v.  Emmerson, 
135  111.  55;  25  N.  E.  Eep.  842.  Appel- 
lant swears  that,  notwithstanding  this 
defect  in  the  title,  he  was  willing  to 
pay  the  balance  of  the  purchase-money 
if  a  general  warranty  deed  had  been 
tendered  to  him.    He  was  not  obliged 


to  pay  his  money  and  receive  a  defect- 
ive title.  Wallace  v.  McLaughlin,  57 
111.  53.  But  he  had  the  right  to  elect  to 
take  the  defective  title  with  such  cov- 
enants as  the  vendor  had  agreed  to 
make.  Harding  v.  Parshall,  56  111. 
219.  Within  a  reasonable  time,  there- 
fore, he  should  either  have  treated 
the  contract  as  inoperative,  and  de- 
manded the  return  of  his  cash  pay- 
ment, or  he  should  have  tendered  the 
balance  of  the  purchase-money  and 
demanded  a  full  warranty  deed.  Crab- 
tree  V.  Levings,  53  111.  526;  Lancaster 
v.  Roberts,  144  111.  213;  33  N.  E.  Eep. 
27.  He  did  neither,  but  waited  three 
years  and  nine  or  ten  months  before 
filing  the  present  bill,  although  Sei- 
bold indicated  his  intention  to  treat 
the  contract  as  no  longer  binding  by 
offering  to  return  the  cash  payment. 
It  can  not  be  denied  that  Seibold 
made  reasonable  efforts  to  perfect  his 
title.  He  endeavored  to  obtain  a  quit- 
claim deed  from  Clinton,  and  em- 
ployed attorneys  to  defend  the  eject- 
ment suit  brought  by  Clinton,  and 
continued  the  defense  of  it  until  it  was 
finally  dismissed.  We  think  that,  un- 
der the  circumstances  of  this  case,  ap- 
pellant was  guilty  of  laches  in  wait- 
ing so  long  before  filing  his  bill. 
Laches  has  been  defined  to  be  such 
neglect  or  omission  to  assert  a  right 
as,  taken  in  conjunction  with  lapse  of 
time,  more  or  less  great,  and  other 
circumstances  causing  prejudice  to  an 
adverse  party,  will  be  a  bar  in  a  court 
of  equity.     12  Am.  and  Eng.  Encyc. 
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the  legal  title  to  a  subsequent  purchaser  for  value.,  without 
notice,  there  can  not  be  specific  performance  of  the  executory 
contract  in  favor  of  the  first  purchaser;  but,  if  the  second  pur- 
chaser had  notice,  there  can  be,  the  conveyance  to  him  being 
void  as  to  the  first  purchaser,  and  he  can  be  compelled  to  con- 
vey the  land,  without  warranty,  to  the  first  purchaser.'  "Where 
the  property  greatly  increases  in  value  while  the  purchaser  de- 
lays his  determination  as  to  taking  the  vendor's  title,  a  court 
of  equity  will  regard  it  as  unjust  to  compel  the  vendor  to  per- 
form the  contract.  Indeed,  it  may  be  said  that  the  delay  of 
the  purchaser  in  deciding  whether  he  will  accept  the  title  or 
not  is  ordinarily  an  injustice,  because  he  can  enforce  the  con- 
tract against  the  vendor  whether  the  title  be  good  or  bad, 
whereas  the  vendor  can  do  so  only  in  case  of  a  good  title.^  A 
bill  for  specific  performance  of  a  parol  agreement  to  convey 
land  on  demand,  after  the  happening  of  a  contingency,  alleg- 
ing a  demand  twenty-four  years  thereafter,  and  defendant's 
continued  absence  from  the  state,  is  demurrable,  as,  in  spite  of 
defendant's  absence,  plaintiff  could  have  had  a  commissioner 
appointed  to  convey  the  land  to  him,  and  the  demand  was 
not  made  within  a  reasonable  time.'     Where  a  vendee  of  land 

of  Law,  p.  533.   As  a  general  rule,  the  ^  Hoyt  v.  Tuxbury,  70  111.  331. 

specific    performance    of    a    contract  '  Seculovich  ??.  Morton,  101  Cal.  673; 

will    not  be  decreed  when,   from  a  36  Pac.   Rep.   387,  per  Paterson,  J. : 

view  of  all  the  circumstances  of  the  "The    defendant's  absence  from  the 

case,  it  appears  that  such  perform-  state  did  not  deprive  the  plaintiff  of  a 

ance  will  produce  hardship  or  injus-  remedy.     He  might  have  invoked  the 

tice  to  either  of  the  parties.  Warvelle  authority  of  the  court,  and,  upon  ser- 

on  Vendors,  p.  741.     A  party  seeking  vice  of  process  in  the  manner  pre- 

the  specific  performance  of  a  contract  scribed    by    the   statute,  could  have 

is  bound  to  show  that  he  has  been  procured  the  appointment  of  a  commis- 

ready,  willing  and  eager  to  perform  on  sioner  to  convey  the  property  to  him. 

his  part.  Hoyt  v.  Tuxbury,  70  111.  331.  Perkins  v.  Wakeham,  86  Oal.  580;   25 

It  seems  to  us  that  the  appellant  in  Pac.  Ilep.51;  Applegatev.  MiningCo., 

this   case  has   not  shown  the  proper  117U.  S.  255;  6Sup.Ct.Ilep.742;  Arndt 

readiness  to  perform.     It  can  not  be  v.  Griggs,  134U.  S.316;  lOSup.Ct.Rep. 

that,  where  the  vendor's  title  proves  557;  Adams  v.  Cowles,  95  Mo.  501; 

defective,  the  vendee  can  keep  the  8  S.  W.  Rep.  711 ;    Felch  v.  Hooper, 

contract   open  until    sufficient    time  119  Mass.  52.   Irrespective  of  the  ques- 

elapses  to  make  the  title  good  by  pre-  tion  whether  the  defendant's  absence 

scription."  from  the  state  prevented therunning  of 

'  Bates  V.  Swiger  (W.  Va.  1895) ,  21  the  statute  of  limitations,  we  think  the 

S.  E.  Rep.  874.  judgment  of  the  court  below  was  right, 
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delays  more  than  four  years  after  she  accepts  a  deed,  before 
suing  to  compel  a  conveyance  of  land  which  she  alleges  was 
wrongfully  reserved  in  the  deed  to  the  grantor,  she  is  not  enti- 
tled to  relief,  although  she  did  not  discover  the  error  until  within 
three  years  of  the  suit,  in  the  absence  of  fraud  or  deception 
which  prevented  her  from  sooner  discovering  it.  And  where 
it  is  not  found  that  plaintiff  did  not  discover  the  error  thirty- 
five  months  before  the  commencement  of  such  action,  and  be- 
fore she  tendered  payment  and  demanded  a  deed,  she  is  not 
entitled  to  specific  performance,  even  if  her  negligence  in  not 
discovering  the    error    sooner   than   she  did    was  excusable.* 


because  the  plaintiff  did  not  make  a 
demand  within  a  reasonable  time. 
Failing  to  do  so,  his  cause  of  action  be- 
came barred  by  his  laches.  True,  it 
is  a  general  rule  that  the  statute  does 
not  run  against  an  express  trust  where 
there  is  concealed  fraud;  but  when 
the  injured  party  has  been  guilty  of 
great  laches  in  the  prosecution  of  his 
remedy  he  will  be  barred  in  equity, 
on  account  of  the  paramount  impor- 
tance of  having  titles  settled.  Godden 
V.  Kimmell,  99  U.  S.  201;  Hume  b. 
Beale's  Executrix,  17  Wall.  336;  Bell 
V.  Hudson,  73  Cal.  287;  14  Pac.  Rep. 
791;  Westu.  Russell,  74  Cal.  544;  16 
Pac.  Rep.  392;  Chapman  t).  Bank,  97 
Cal.  155;  31  Pac.  Rep.  896." 

'  Eshelman  v.  Vineyard  Co.,  102  Cal. 
199;  36  Pac.  Rep.  775,  per  Vanclief, 
C. :  "Plaintiff's  delay  of  more  than 
four  years  after  having  accepted  the 
deed  of  January  20,  1886,  as  full  per- 
formance of  the  agreement  on  the 
part  of  defendants,  was  so  unreason- 
able, under  the  circumstances,  as  to 
justify  the  denial  of  the  relief  sought. 
It  is  true  the  court  found  that  plaintiff 
did  not  discover  the  alleged  error  in 
the  description  of  the  land  until  with- 
in three  years  before  the  commence- 
ment of  the  action,  but  did  not  find 
when,  within  three  years,  plaintifi 
first  discovered  the  error.  But,  in  the 
absence  of  fraud  or  deception  on  the 


part  of  defendants,  the  failure  of 
plaintiff  to  discover  that  the  plain  and 
definite  description  of  the  land  in  the 
deed  which  she  accepted  was  not  in 
accordance  with  the  verbal  agreement 
must  have  been  the  result  of  her  own 
inexcusable  negligence,  from  the  con- 
sequence of  which  a  court  of  equity 
will  not  ordinarily  grant  the  kind  of 
relief  sought  in  this  case.  Pomeroy  on 
Specific  Performance  of  Contracts, 
§  444.  But,  conceding  that  the  negli- 
gence was  excusable,  it  is  not  found 
that  plaintiff  did  not  discover  the  error 
two  years  and  eleven  months  before 
the  commencement  of  the  action,  and 
before  she  tendered  payment  and  de- 
manded a  deed  for  the  two  parcels  sued 
for;  and,  as  the  burden  of  excusing 
her  delay  devolved  upon  plaintiff,  it 
may  be  presumed  that  she  discovered 
the  error  barely  within  three  years 
before  she  made  any  complaint  what- 
ever. In  Fowler  v,  Sutherland,  68 
Cal.  414;  9  Pac.  Rep.  674,  a  delay  of 
two  years  and  three  months  was  held 
to  be  unreasonable.  In  Green  v.  Co- 
villaud,  10  Cal.  317,  a  delay  of  twenty- 
two  months  was  held  to  be  a  defense 
to  an  action  for  specific  performance. 
See  also,  O'Donnell  e.  Jackson,  69 
Cal.  622;  11  Pac.  Rep.  251 ;  Burnett  v. 
Kullak,  76  Cal.  535 ;  18  Pac.  Rep.  401 ; 
and  Requa  v.  Snow,  76  Cal.  590;  18 
Pac.  Rep.  862." 
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Where  suit  for  specific  performance  is  brought  after  the  vendor 
has  conveyed  to  another  party,  no  useless  tender  of  the  pur- 
chase-money need  be  made  before  suit,  it  being  sufficient  that 
the  vendee  is  ready  and  offers  to  pay  such  money  and  to  com- 
ply with  the  contract  on  his  part.' 

§  925.  Yendee's  laches  continued. — While  a  court  of  equity 
does  not  regard  time  as  of  the  essence  of  a  contract,  unless  it 
is  so  expressly  stipulated,  yet  it  will  require,  of  one  who  seeks 
specific  performance  of  a  contract,  that  he  shall  not  be  guilty 
of  unreasonable  delay,  and  shall  bring  his  suit  with  reasonable 
promptness."     Where,  as  to  one  of  its  essential  elements,  time 


'Watson  V.  White  (1894),  152  111. 
364 ;  38  N.  E.  Rep.  902 ;  Mix  v.  Beach, 
46  111.  311 ;  Maughlin  v.  Perry,  35  Md. 
352 ;  Jenkins  v.  Harrison,  66  Ala.  345. 
In  Shattock  v.  Cunningham  (1895), 
166  Pa.  St.  368,  the  referee  said :  "The 
referee  is  also  of  the  opinion  that  the 
plaintiff  has  not  lost  his  right  to  the 
specific  performance  of  the  agreement 
by  his  failure  to  make  a  formal  tender 
to  defendants.  Long  before  the  ex- 
piration of  the  plaintiff's  option,  he 
had  notice  that  the  defendants  would 
not  perform  their  agreement.  In  view 
of  this,  it  might  be  held  that  it  was 
not  necessary  for  him  to  make  any 
tender.  Dixon  v.  Oliver,  5  Watts, 
509 ;  Hampton  v.  Speckenagle,  9  Serg. 
&  R.  212 ;  Pomeroy  on  Equity  Juris- 
prudence, §  1407,  note ;  Lyman  v. 
Gedney,  114  111.  388;  29  N.  E.  Eep. 
282.  At  the  time  he  did  take  the  deed 
to  Mr.  Downing  it  was  agreed  between 
them  that  all  technicalities  should  be 
waived,  so  that  the  question  might  be 
raised  as  to  the  construction  of  the 
agreement."  This  opinion  was  con- 
firmed by  the  court. 

^ChabotB.  Winter  Park  Co.  (1894), 
34  Pla.  258;  15  So.  Eep.  756:  "In  this 
case,  the  complainant,  who  was  in 
default  in  performing  his  contract, 
received  from  the  Winter  Park  Com- 
75 


pany,  the  other  party  to  the  contract, 
a  notice  fixing  a  reasonable  time  for 
the  performance  of  the  contract,  or 
that  it  would  consider  the  same  aban- 
doned, and  resume  possession  of  the 
land;  he  paid  no  attention  to  such 
notice,  and  made  no  effort  to  perform 
the  contract,  for  considerably  more 
than  a  year,  and  waited  for  nearly  a 
year  and  four  months  after  the  expi- 
ration of  the  time  fixed  in  the  notice, 
and  after  the  property  had  been  sold 
to  another,  before  bringing  his  suit. 
It  was  held  that  such  delay  was  un- 
reasonable, and  that,  by  reason  there- 
of, a  court  of  equity  should  not  decree 
a  specific  performance  of  the  contract. 
Liddon,  C.  J.,  said:  "We  agree  that 
time  was  not  of  the  essence  of  the 
original  contract  in  this  case ;  unless 
expressly  stated  so  to  be,  it  is  not 
generally  so  regarded  in  a  court  of 
equity.  Trust  Co.  v.  Cole,  4  Fla.  359. 
While  time  may  not  be  of  the  essence 
of  the  original  contract,  the  principle 
is  well  established  that  where  one 
party  to  a  contract  is  guilty  of  laches 
and  negligence  to  perform  the  same, 
and  the  time  for  performance  has 
passed,  the  other  party  may,  by  giv- 
ing notice,  fix  a  reasonable  time  for 
the  performance  of  the  contract,  and 
has  the  right  to  treat  the  contract  as 
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is  of  the  essence  of  the  contract,  and  the  party  in  whose  favor 
the  stipulation  as  to  time  was  incorporated  does  not  insist  on 
that  stipulation,  the  other  party  can  not  avoid  performing  his 


abandoned  if  not  complied  with  in 
such  limited  time.  Waterman  on 
Specific  Performance  of  Contracts, 
§§465-483;  2  White  &  Tudor's  Lead- 
ing Cases  in  Equity,  page  1137, 
note  to  Seton  u.  Slade,  7  Ves. 
265,  and  authorities  cited;  Kirby  v. 
Harrison,  2  Ohio  St.  326.  Although 
the  complainant  was  in  default,  he 
made  no  reply  whatever  to  the  notice. 
If  he  had  desired  still  further  exten- 
sion of  time,  he  should  have  let  his 
wishes  be  known.  If  he  considered 
that  he  had  further  rights  in  the  mat- 
ter, and  that  the  Winter  Park  Com- 
pany could  not  put  a  limitation  of 
time  upon  him,  he  should  have  been 
prompt  in  the  assertion  of  such  rights. 
Failing  to  ask  any  further  extension, 
or  to  assert  any  right,  he  must  be  held 
as  acquiescing  in  the  demand  con- 
tained in  the  notice,  and  as  abandon- 
ing all  rights  he  might  have  had  to 
enforce  the  performance  of  the  con- 
tract. Gentry  v.  Eogers,  40  Ala.  442, 
text  449.  In  order  that  such  a  notice 
have  the  effect  to  put  a  limitation  upon 
the  time  for  the  performance  of  a 
contract,  the  time  fixed  for  the  per- 
formance of  the  contract  should  be  a 
reasonable  time  within  which  to  do 
the  act  required.  There  can  not,  in 
the  nature  of  things,  be  any  fixed  rule 
as  to  what  constitutes  a  reasonable 
time  in  such  cases.  It  must  depend 
upon  the  facts  of  each  particular  case. 
The  time  fixed  for  the  performance  of 
the  contract  in  the  notice  in  question 
was  nearly  forty  days.  The  simple 
act  required  to  be  done  was  the  pay- 
ment of  a  sum  of  money.  True,  the 
complainant  lived  in  Massachusetts, 
and  the  defendant  corporation  was  in 
Florida.  We  can  not,  however,  close 
our  eyes  to  what  is  a  matter  of  com- 


mon knowledge,  that,  in  this  age, 
electricity  and  steam,  in  the  facilities 
they  afford  for  communication  be- 
tween different  states  of  the  Union, 
and  the  transmission  of  money  and 
other  articles  from  one  portion  of  the 
country  to  another,  have  practically 
annihilated  distance  and  time.  Un- 
der all  the  circumstances  of  the  case, 
we  think  the  limitation  of  time  fixed 
in  the  notice  was  a  reasonable  one. 
When  defendant,  the  Winter  Park 
Company,  wrote  to  him,  he  ignored 
the  letters.  Then,  after  the  notice  of 
June  14,  1888,  was  given  him,  making 
no  reply,  he  waited  for  considerably 
more  than  a  year  after  the  property 
had  been  sold  to  another  party  before 
he  tendered  the  money,  and  sought  to 
perform  his  contract,  or  sought  to  have 
the  deed  made  to  him.  The  suit  was 
brought  November  16,  1889;  nearly 
one  year  and  four  months  from  the 
expiration  of  the  time  limited  in  the 
notice.  This  we  consider  an  unrea- 
sonable delay.  What  is  a  reasonable 
time  within  which  to  file  a  bill  for  the 
specific  performance  of  a  contract  can 
not  be  fixed  with  precision  by  any 
genera-l  rule.  In  Watson  v.  Reid,  1 
Russ.  &  51.  236,  cited  with  approval 
in  Knox  v.  Spratt,  23  Fla.  64,  one  year 
after  default  was  held  to  be  an  unrea- 
sonable delay  upon  the  part  of  a  ven- 
dor. In  Gentry  v.  Eogers,  40  Ala.  442, 
likewise  cited  in  Knox  v.  Spratt,  nine 
months  was  held  to  be  unreasonable 
delay.  The  ground  upon  which  de- 
lay in  this  class  of  cases  is  considered 
unreasonable  is  that  it  raises  a  pre- 
sumption that  the  party  has  aban- 
doned the  contract,  and  is  equiv- 
alent to  a  consent  to  a  rescission. 
Knox  V.  Spratt,  supra;  Waterman 
on    Specific    Performance     of    Con- 
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part  of  the  contract  on  the  ground  that  he  himself  did  not  per- 
form within  the  time  limited,  especially  where,  after  the  ex- 
piration of  that  time,  he  has  actually  filed  an  equitable  petition 
to  compel  performance  by  the  other  party.  A  man  is  not 
allowed  thus  to  profit  by  his  own  wrong.' 

§  926.    If  transaction  speculative. — Where  a  person  has  con- 
tracted to  sell  to  another  an  undivided  interest  in  land  of  a 


tracts,  §  473,  and  authorities  cited." 
In  Wolf  V.  Great  Falls,  etc.,  Co., 
15  Mont.  49;  38  Pac.  Rep.  115,  it  is 
held  that  the  unexplained  delay  of 
the  vendee  to  sue  for  the  specific  per- 
formance of  a  contract  for  the  sale  of 
a  town  lot  for  three  and  one-half 
years  after  the  vendor  refused  to  com- 
ply with  the  contract,  and  took  pos- 
session of  the  lot,  renders  him  guilty 
of  laches  which  bars -his  right  to  such 
relief,  and  that  a  person  may,  by  his 
laches,  be  barred  from  enforcing  spe- 
cific performance  of  a  contract,  though 
the  statutory  period  of  limitations  has 
not  elapsed.  Pemberton,  C.  J.,  said: 
"In  Gentry  v.  Rogers,  40  Ala.  442,  in 
a  case  very  similar  to  the  one  at  bar, 
the  court  say:  'But  there  is  another 
consideration  which  militates  against 
the  case  of  complainant.  If  one  of 
two  parties  concerned  in  a  contract 
respecting  lands  gives  the  other  no- 
tice that  he  does  not  hold  himself 
bound  to  perform,  and  will  not  per- 
form, the  contract  between  them,  and 
the  other  contracting  party,  to  whom 
the  notice  is  so  given,  makes  no 
prompt  assertion  of  his  right  to  en- 
force the  contract,  equity  will  con- 
sider him  as  acquiescing  in  the  no- 
tice, and  abandoning  any  equitable 
right  he  might  have  had  to  enforce 
the  performance  of  the  contract,  and 
will  leave  the  parties  to  their  reme- 
dies and  liabilities  at  law.  2  White 
&  Tudor's  Leading  Cases  in  Equity, 
note  to  Seton  v.  Slade,  pt.  2,  p.  542; 
Guest  V.  Homfray,  5  Ves.  818 ;  Heaphy 


V.  Hill,  2  Sim.  &  S.  29;  Watson  v. 
Reid,  1  Russ.  &  M.  236;  Walker  v. 
Jeffreys,  1  Hare,  341.'  " 

'  Hamilton  v.  England,  95  Ga.  693; 
22  S.  E.  Rep.  697,  Atkinson,  J. :  "The 
obligation  imposed  by  this  agreement 
was  that  Hamilton  should  pay  at  the 
specified  times  the  two  several  sums 
as  stipulated  in  the  contract.  That 
was  one  of  the  obligations  that  he  as- 
sumed, and  upon  a  valuable  consider- 
ation; and  yet  we  are  invited  so  to 
construe  the  covenant  as  to  time  as 
not  only  wholly  to  excuse  him  from 
the  future  covenants,  but  likewise  to 
restore  to  him  moneys  expended  in 
the  execution  of  covenants  already 
performed.  In  other  words,  he  is  to 
be  not  only  excused,  but  paid  a  pre- 
mium upon  his  own  default.  We  do 
not  think  this  covenant,  in  the  light 
of  this  agreement,  bears  any  such  in- 
terpretation. On  the  contrary,  we 
think  the  rational  construction  to  be 
placed  upon  this  contract  is  that  a 
failure  to  perform  within  the  time 
limited,  upon  the  part  of  Hamilton, 
would  excuse  a  subsequent  non-per- 
formance upon  the  part  of  England. 
But,  we  think,  to  hold  that,  though 
England  were  willing  to  waive  the 
forfeiture  upon  his  part,  Hamilton, 
because  of  his  own  default,  neverthe- 
less stands  absolved  of  all  obligations 
under  the  terms  of  his  contract,  is  to 
do  violence  to  the  most  obvious  rules 
of  law  and  the  plainest  principles  of 
justice." 
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speculative  character  the  vendee  can  not  wait  many  years  to 
see  what  the  outcome  may  be  and  then  maintain  his  action  for 
a  specific  performance  of  the  contract.'  The  rule  which  with- 
holds the  aid  of  a  court  of  equity  from  a  party  who  has  been 
guilty  of  neglect  in  performing  his  own  part  of  the  agreement 
is  grounded  in  the  soundest  principles  of  policy  and  justice. 
Its  tendency  is  to  uphold  good  faith  and  punctuality  in  deal- 
ing. The  notion  that  a  party  may  disregard  his  own  part  of  a  con- 
tract and  obtain  relief  in  equity  from  the  penalty  of  his  gross 
neglect,  is  injurious  to  good  morals,  to  a  lively  sense  of  obliga- 


'McOabe  v.  Matthews  (1895),  155 
U.  S.  550;  15  Sup.  Ct.  Rep.  190,  per 
Brewer,  J. .  "A  decree  for  the  specific 
performance  of  a  contract  for  the  sale 
of  real  estate  does  not  go,  as  a  matter 
of  course,  but  is  granted  or  withheld 
according  as  equity  and  justice  seem 
to  demand,  in  view  of  all  the  circum- 
stances of  the  case.  Pratt  v.  Carroll, 
8  Cranch,  471 ;  Holt  v.  Rogers,  8  Pet. 
420;  Willardv.  Tayloe,  8  Wall.  557; 
Hennessy  v.  Woolworth,  128  U.  S. 
438;  9  Sup.  Ct.  Rep.  109.  Tested  by 
this  rule,  the  decision  of  the  circuit 
court  was  unquestionably  correct. 
There  is  no  averment  in  the  bill  of  a 
tender  of  any  money  by  plaintiff  to 
defendant,  and,  while  it  may  be  that 
the  stipulations  in  the  contract  of 
conveyance  by  defendant  andpayment 
by  plaintiff  are  independent  coven  a  nts 
(Loud  ^i.  Pomona,  etc.,  Co.,  153  U.  S. 
564;  14  Sup.  Ct.  Rep.  928),  and  that 
the  obligation  of  conveyance  precedes 
that  of  payment,  yet  the  omission  of  a 
tender  is  significant  upon  the  question 
of  how  much  the  plaintiff  suffers  by 
reason  of  a  refusal  to  decree  specific 
performance.  The  only  sum  which 
defendant  has  received  is  one  dollar, 
and  that  is  the  only  definite  amount 
which  it  is  shown  the  plaintiff  has  ex- 
pended. We  have  presented  the  case 
of  one  who,  investing  a  dollar  in  a 
proposed  purchase  of  lands,  and  doing 
nothing  to  assist  his  vendor  in  fur- 


nishing the  property  or  performing 
the  work  necessary  to  be  furnished 
and  performed  by  such  vendor  to  ac- 
quire the  title  to  the  lands,  waits  nine 
years  after  his  contract  has  been  en- 
tered into,  nearly  nine  years  after  he 
has  good  reason  to  believe  that  such 
vendor  repudiates  all  liability  under 
the  contract,  nearly  five  years  after 
notice  has  been  given  by  such  vendor 
of  his  acquisition  of  the  title  by  filing 
the  deed  in  the  public  records,  two 
years  after  he  receives  actual  notice  of 
that  fact,  and  then,  without  the  ten- 
der of  any  money  or  other  considera- 
tion, appeals  to  a  court  of  equity  to 
compel  such  vendor  to  deed  to  him 
an  interest  in  land  worth  at  the  time 
of  his  contract  only  one  hundred  and 
fifty  dollars,  and  now  seven  thousand 
five  hundred  dollars.  It  seems  to  us 
to  be  a  case  of  a  purely  speculative 
contract  on  the  part  of  the  plaintiff. 
Doing  nothing  himself,  he  waits  many 
years  to  see  what  the  outcome  of  the 
purchase  by  defendant  shall  be.  If 
such  purchase  proves  a  profitable  in- 
vestment, he  will  demand  his  share ; 
if  unprofitable,  he  will  let  it  alone. 
Under  those  circumstances,  the  long 
delay  is  such  laches  as  forbids  a  court 
of  equity  to  interfere.  The  decision 
of  the  circuit  court,  40  Fed.  Rep.  338, 
is  right,  and  it  is  aflSrmed."  And  see 
also,  DeSollar  v.  Hanscome  (1895), 
158  U.  S.  216. 
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tions,  to  the  sanctity  of  contracts,  and  to  the  character  of  the 
court.  The  maxim,  Vigilantibus  et  non  dormientibus  leges  sub- 
veniunt,  is  not  without  good  sense,  in  its  general  bearing,  but 
has  peculiar  force  and  pertinence  in  a  case  where  specific  per- 
formance of  agreements  is  sought.  In  a  country  where  the 
value  of  real  estate  is  fluctuating,  and  where  competition,  en- 
terprise, and  speculation  are  constantly  changing  the  relative 
value  of  property,  parties  ought  not  to  be  permitted  to  lie  by 
and  speculate  on  their  own  contracts — fulfilling  them  if  ad- 
vantageous, disregarding  them  if  their  interest  seems  to  lead 
in  that  direction.' 

§  927.  Compensation  for  improvements. — Where  a  vendee 
in  possession  under  a  contract  of  purchase  makes  valuable  im- 
provements upon  the  land,  upon  the  faith  of  his  contract,  and 
the  contract  is  such  that  specific  performance  can  not  be  en- 
forced, the  vendor  will  be  compelled  to  refund  the  purchase- 
money,  and  to  pay  the  actual  value  of  the  improvements.  But 
the  vendee  is  entitled  to  compensation  for  improvements  only 
when  he  is  free  from  fault  himself,  and  fails  to  obtain  specific 
performance  of  the  contract  by  reason  of  some  technical  defect 
in  the  contract,  or  on  account  of  its  failure  to  comply  with  the 
statute  of  frauds.  If  the  failure  to  obtain  specific  performance 
is  owing  to  laches  or  negligence  of  the  vendee  to  perform  his 
part  of  the  contract,  he  is  not  entitled,  in  a  court  of  equity,  to 
compensation  for  such  improvements.* 

^Campbell    v.     McFadden    (Texas  be   denied  (as  a  general  rule),    the 

App.   1895),  31  S.   W.  Rep.  436.  bill  will  be  dismissed;  but  there  are 

'Chabot  V.  Winter  Park  Co.  (1894),  exceptional  cases,  as  where  equity  is 

34  Fla.  258;  15  So.  Rep.  756,  Liddon,  found  to  have  risen  between  the  par- 

C.  J.:     "The  case  of  Lewis  w.  Yale,  ties  to  the  contract,  growing  out  of  its 

4  Fla.  418,  was  upon  the  general  sub-  peculiar  character  or  nature.    In  such 

ject  of  damages  for  the  breach  of  con-  case  the  bill  may  be  retained  for  the 

tracts  for  the  sale  of  lands,  and  the  purpose  of  having  that  equity  adjust- 

damages  sought  to  be  recovered  were  ed.     (2)  Where  one  contracts  to  pur- 

not  on  account  of  improvements  erect-  chase   real    estate,   and    proceeds  to 

ed  upon  the  land.     The  headnotes  in  erect  improvements  thereon,  if  com- 

the  case  of  Glinski  «.  Zawadski,  8  Fla.  pensation  therefor  be  decreed  him, 

405,   say:     '{1)  Where  the  object  of  the  amount  is  to  be  based  upon  the 

the  bill  is  to  compel  the  "specific  per-  actual   value    of    the    improvements, 

formance"  of  a  contract,  if  the  prayer  or,  at  furthest,  upon  a  reasonable  al- 


1168 


SPECIFIC    PERFORMANCE. 


§  928 


§  928.  Mining  contract. — Specific  performance  of  a  contract  to 
convey  part  of  a  mining  claim  will  not  be  decreed  where  it  ap- 
pears that,  when  the  contract  was  made,  the  value  of  the  land 
was  unknown,  but  was  possibly,  if  not  prospectively,  great; 
that  complainants  waited  two  years  after  defendants  obtained  a 
patent  and  a  deed  should  have  been  made,  before  bringing 
suit;  that  they  were  then  advised  that  defendants  disputed 
their  claim,  and  refused  to  make  a  deed;  that  complainants 
permitted  the  suit  to  lie  dormant  for  five  years,  when  they 
filed  an  amended  bill;  that  in  the  meantime  defendants  devel- 
oped the  mine  into  a  very  rich  one,  and  complainants  permit- 
ted transfers  of  title  to  be  made,  and  work  to  be  prosecuted, 
without  taking  any  steps  to  restrain  trespassers  or  assert  their 
rights;  and  that  even  after  such  amended  bill  was  filed,  they 
did  not  prosecute  the  suit  with  reasonable  diligence.  And  the 
mere  fact  that  the  suit  was  brought  within  a  reasonable  time 


lowance,  and  not  upon  the  amount 
expended.'  We  have  no  doubt  that, 
in  a  proper  case,  the  equities  might 
be  such  that,  where  the  prayer  of  the 
bill  for  specific  performance  is  denied, 
the  court  would  retain  the  bill,  and 
adjudicate  any  other  equities  which 
had  arisen  between  the  parties.  In 
cases  where  the  vendee  in  possession 
had  made  valuable  improvements  up- 
on the  faith  of  his  purchase,  and  the 
contract  is  such  that  specific  perform- 
ance thereof  can  not  be  enforced,  the 
vendee  will  be  compelled  to  refund 
the  purchase-money,  and  to  pay  the 
actual  value  of  the  improvements. 
Waterman  on  Specific  Performance  of 
Contracts,  §  281,  and  authorities  cited. 
We  find  a.  large  number  of  cases  of 
specific  performance  of  contracts  for 
the  sale  of  land  wherein  the  primary 
relief  prayed  for,  i.  e.  specific  perform- 
ance, was  denied,  and  yet  compensa- 
tion was  allowed  the  complaining 
vendee  for  improvements  put  upon 
the  land,  upon  the  faith  of  his  con- 
tract.    In  all  of  these  cases,  the  com- 


plainant was  free  from  fault,  and 
specific  performance  was  denied  by 
reason  of  some  defect  in  the  contract, 
or  non-compliance  with  the  statute  of 
frauds.  These  adjudications  are  re- 
iterations of  the  doctrine,  everywhere 
enforced  by  courts  of  equity,  that  the 
statute  of  fraud  should  not  be  used  as 
an  instrument  of  fraud.  We  have 
been  unable  to  find  any  case  where 
compensation  was  allowed  a  vendee 
where  his  case  failed,  not  from  any 
technical  defect  in  the  form  of  his 
contraQt,  but  on  account  of  his  own 
laches,  negligence,  and  disregard  of 
his  obligations.  The  appellant  in 
this  case  may  suffer  some  pecuniary 
loss  from  which  we  might  wish  to  save 
him,  but  he  is  in  a  predicament  into 
which  he  has  gotten  himself  by  his 
own  conduct,  and  from  which  we  are 
powerless  to  extricate  him.  Hatch 
V.  Cobb,  4  Johns.  Ch.  559;  Goodwin 
V.  Lyon,  4  Port.  (Ala.)  297.  And  see, 
nWlv.  Cheatham,  129  Mo.  71;  31  S.  W. 
Eep.261." 
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does  not   prevent  the  application  of  the  doctrine  of  laches, 
where  there  is  a  want  of  diligence  in  its  prosecution.' 


'  Hagerman  v.  Bates,  5  Colo.  App. 
391 ;  38  Pac.  Rep.  1100,  Bissell,  P.  J. : 
"The  defense  of  laches  is  in  no  sense 
dependent  upon  the  statute  of  limita- 
tions. The  lapse  of  time  and  the 
staleness  of  the  claim  are  undoubtedly 
the  governing  considerations  which 
control  the  application  of  the  rule, 
but  the  parties  are  always  held  bound 
to  proceed  with  reasonable  diligence 
in  the  enforcement  of  their  rights. 
Great  West  Mining  Co.  v.  Woodmas 
of  Alston  Mining  Co.,  14  Colo.  90; 
23  Pac.  Eep.  908;  Badger  u.  Badger,  2 
"Wall.  87;  Twin-Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587;  Galliher  «.  Cad- 
well,145 U.S. 368 ;  12 Sup.Ct.  Kep. 873 ; 
Godden  v.  Kimmell,  99  IT.  S.  201 ; 
Clegg  V.  Edmondson,  8  De  Gex,  M.  & 
G.  786 ;  AVarren  v.  Adams,  19  Colo.  515 ; 
36  Pac.  Eep.  604.  It  would  be  idle  at 
this  late  day  to  attempt  to  declare  the 
doctrine  of  laches  in  happier  or  more 
exact  phraseology  than  it  is  expressed 
in  the  cases  which  we  have  cited. 
The  rule  was  very  accurately  and 
satisfactorily  stated  in  the  case  cited 
from  14  Colo,  and  23  Pac.  Rep.,  by 
one  of  the  learned  judges  of  our 
supreme  court.  The  sole  and  only 
question  is  whether  it  is  equitable 
and  right  to  permit  the  party  to 
enforce  his  claim  against  the  de- 
fendant when  he  has  allowed  it  to 
grow  stale.  That  the  rule  ought  to 
be  applied  to  the  present  case,  unless 
there  be  some  limitation  on  the  right 
and  power  of  the  court  to  use  it,  must 
be  apparent.  If  we  assume  the  agree- 
ment to  be  accurately  stated  by  the 
plaintiffs'  witnesses,  it  appears  that 
in  1882  the  Little  Giant  people  made 
a  contract  with  the  defendants  or 
their  grantors  by  which  they  acquired 
title  to  a  piece  of  ground,  the  value 
of  which  was  then  unknown,  but 
which  was  of  possible  if  not  of  great 


prospective  value.  They  suffer  two 
years  to  elapse  after  the  patent  is 
issued  before  they  start  a  suit  to 
enforce  it.  At  the  time  the  suit  is 
brought,  they  are  advised  that  the 
defendants  dispute  the  claim,  and 
absolutely  refuse  to  execute  the  deed 
to  which  they  claim  to  be  entitled. 
At  this  time,  which  is  only  two  years 
from  the  date  of  the  original  contract, 
the  occurrences  out  of  which  it  arose 
were  presumably  tolerably  fresh  to 
the  minds  of  all  parties  concerned, 
and  the  subject-matter  of  the  present 
suit  was  probably  then  very  capable 
of  easy  enforcement  or  successful 
denial.  The  plaintiffs  in  that  suit, 
however,  do  not  proceed  to  establish 
their  right,  but  permit  the  suit  to  lie 
dormant  for  a  period  of  more  than 
five  years  before  they  file  a  bill  on 
which  they  are  willing  to  stand  and 
commence  any  proceedings  to  confirm 
a  disputed  title.  In  the  meantime,  at 
the  expense,  the  hazard,  the  risk,  and 
the  labor  of  the  defendants  and  their 
grantors,  the  strip  of  ground  has  de- 
veloped into  one  of  tho^e  bonanzas 
which  make  the  sudden  fortunes  of 
mining  camps,  and  keep  alive  the 
hope  which  is  essential  to  the  continu- 
ous and  intelligent  prospecting  devel- 
opment of  the  mineral  resources  of 
our  country.  The  complainants  or 
their  grantors  permit  the  patent  to  be 
recorded,  transfers  of  title  to  be  made, 
work  to  be  prosecuted,  and  take  no 
steps  to  restrain  the  trespassers  and 
assert  their  rights.  In  these  respects 
they  have  most  certainly  failed  to 
take  their  share  of  the  risk  and  such 
a  share  of  the  hazard  as  entitles  them 
to  tender  consideration  by  a  court  of 
equity.  To  permit  the  plaintiffs  to 
maintain  their  bill  would  be  most 
inequitable,  and  a  clear  violation 
of  all  the  principles  which  these  and 
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§  929.  Vendor's  estoppel  to  set  up  vendee's  laches. — A  de- 
fendant vendor  can  not  set  up  as  a  defense  to  a  suit  for  specific 
performance  the  delay  of  ttie  vendee  to  bring  suit  where  such 
delay  has  been  due  to  the  inability  of  the  vendor  to  make  title, 
and  the  vendee  has  been  at  all  times  willing  and  ready  to  com- 
plete,  and  the  vendor  has  not  repudiated  or  attempted  to  re- 
scind, the  contract.'  Where  there  has  been  an  unexpected  de- 
lay in  the  performance  of  the  contract,  for  which  the  vendee 
is  not  responsible,  during  which  the  land  under  contract  has 
greatly  increased  in  market  value,  such  increase  forms  no  de- 
fense to  a  suit  by  vendee  for  specific  performance,  unless  it  is 
due  to  some  cause  not  in  operation  at  the  date  of  the  contract, 
and  not  within  the  reasonable  contemplation  or  expectation  of 
the  parties.  Such  increase  in  value  may,  however,  be  so  great 
as,  under  certain  circumstances,  to  induce  the  court  to  impose 
such  equitable  terms  upon  complainant  as  to  interest,  taxes, 
etc.,  as  to  put  the  defendant  in  as  good  a  position  pecuniarily 
as  he  would  have  been  if  there  had  been  no  delay. ^ 


kindred  cases  recognize.  In  Johnston 
V.  Standard  Mining  Co.,  148  U.  S. 
360 ;  13  Sup.  Ct.  Rep.  585,  it  was  said : 
'The  mere  institution  of  the  suit  does 
not  of  itself  relieve  a  person  from  the 
charge  of  laches,  and  that,  if  he  fail 
in  the  diligent  prosecution  of  the  ac- 
tion, the  consequences  are  the  same 
as  though  no  action  had  been  begun.' 
The  present  controversy  comes  clearly 
and  plainly  within  the  lines  of  that 
adjudication.  For  two  years  the 
plaintiffs  waited  before  they  com- 
menced their  suit.  When  it  was  be- 
gun, it  was  left  to  linger  upon  the 
docket  of  the  court,  standing  upon  a 
demurrer  filed  by  two  of  the  parties, 
and  dismissed  as  to  the  other  one,  and 
revived  by  no  proceedings  which  can 
be  called  a,  'prosecution,'  diligent  or 
otherwise,  of  the  suit  thus  started, 
until  August,  1889,  when  the  first 
amended  bill  was  filed.  Even  the 
suit  as  thus  amended  was  not  carried 
forward  with  the  diligence  which 
characterizes  people  who  imagine  they 


have  valuable  rights  at  stake  which 
are  denied ;  but  it  was  left  to  languish 
until  April,  1890,  when  the  bill  on 
which  the  case  was  tried  was  first 
filed  in  the  district  court  of  Arapahoe 
county.  Thus  it  may  be  truthfully 
said  that  for  eight  mortal  years  the 
plaintiffs  failed  to  prosecute  their  ac- 
tion. There  was  a  most  notable  ab- 
sence of  that  'conscience,  good  faith, 
and  reasonable  diligence'  which  courts 
of  equity  always  require." 

'  Keim  v.  Lindley  (N.  J.  Eq.  1895), 
30  Atl.  Rep.  1063.  And  see  also,  Huff- 
man V.  Hummer,  18  N.  J.  Eq.  83. 

2  Keim  v.  Lindley  (N.  J.  Eq.  1895), 
30  Atl.  Rep.  1063,  Pitney,  V.  C. :  "To 
deprive  the  purchaser  of  the  benefit 
of  the  rise  in  value  is  to  deprive  him 
of  the  benefit  of  his  contract.  I  know 
of  no  principle  recognized  by  a  court 
of  equity  by  which  it  can  be  done.  I 
repeat,  then,  that  the  defendants  in 
this  case  can  not  be  permitted  to  make 
a  gain  out  of  their  delay.  At  the  same 
time  that  I  acquit  them  of  any  inten- 
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§  930.  Enforcing  contract  in  another  jurisdiction. — A  bill 
for  the  specific  performance  of  a  contract  to  sell  land  situated 
in  Massachusetts  can  not  be  maintained  where  the  defendant, 


tional  delay,  I  think  they  ought  not 
to  suffer  any  loss  not  fairly  within  the 
reasonable  contemplation  of  the  par- 
ties. At  the  hearing  the  complainant 
offered  to  submit  to  such  terms,  in 
this  respect,  as  the  court  might  im- 
pose, and  herein  I  find  the  solution  of 
the  problems  presented  by  the  facts 
in  this  case  in  consonance  with  the 
doctrines  of  equity.  It  remains  to 
consider  some  of  the  numerous  ad- 
judged cases  cited  by  defendants  upon 
this  part  of  the  case:  Perkins  v. 
Wright,  3  Har.  &  McH.  324,  was  a 
bill  by  vendee  against  vendor,  where 
the  contract  was  to  pay  in  bills  of 
credit  issued  by  the  state  of  Maryland 
during  the  war  of  the  Eevolution, 
which  had  greatly  depreciated  in 
value.  Eelief  was  refused  on  that 
ground.  Proceedings  on  appeal  from 
this  decree  were  abated  by  the  death 
of  both  parties.  Daughdrill  v.  Ed- 
wards, 59  Ala.  424,  was  a  bill  by  ven- 
dee against  vendor  upon  a  contract, 
made  during  the  late  war,  for  the 
conveyance  of  land,  and  payment 
therefor  in  Confederate  currency, 
which,  before  the  contract  was  com- 
pleted, became  worthless,  and  per- 
formance was  refused.  Willard  v. 
Tayloe,  8  Wall.  557,  was  a  case  of 
vendee  against  vendor,  founded  on  a 
lease  for  ten  years,  dated  in  1854, 
with  an  option  to  purchase,  at  a  price 
named,  at  any  time  within  the  ten 
years.  Before  the  option  matured,  the 
war  of  the  Rebellion  broke  out,  real  es- 
tate in  Washington  advanced  rapidly 
in  value,  by  reason  of  the  resulting  in- 
crease of  business  with  the  various 
governmental  departments  there. 
Greenbacks  were  issued,  and  became 
at  a  large  discount,  measured  in  gold. 
Specific  performance  was  refused,  un- 


less complainant  would  pay  in  gold, 
but  it  was  decreed  on  those  terms. 
It  was  expressly  declared  that  the 
increase  in  value,  although  caused  by 
an  unexpected  event— the  breaking 
out  of  the  war  of  Rebellion — ought 
5Lot  to  defeat  the  remedy;  the  con- 
tract haiving  been,  at  the  time  it  was 
made,  fair  in  all  its  parts.  But  the- 
depreciation  of  the  currency,  as  the 
result  of  the  legal  tender  act,  was 
put  upon  a  different  basis.  The  power 
of  the  court  to  impose  terms  on  the 
complainant  was  also  affirmed,  upon 
a  consideration  of  the  authorities. 
At  page  567  the  learned  judge  says : 
'It  must  also  appear  that  the  specific 
enforcement  will  work  no  hardship 
or  injustice,  for,  if  that  result  would 
follow,  the  court  will  leave  the  parties 
to  their  remedies  at  law,  unless  the 
granting  of  the  specific  relief  can  be 
accompanied  with  conditions  which 
will  obviate  that  result.  If  that  result 
can  be  thus  obviated,  a  specific  per- 
formance will  generally,  in  such  cases, 
be  decreed  conditionally.  It  is  the 
advantage  of  a  court  of  equity,  as  ob- 
served by  Lord  Redesdale  in  Davis  i>. 
Hone,  2  Schoales  &  L.  348,  that  it  can 
modify  the  demands  of  parties  accord- 
ing to  justice,  and  where,  as  in  that- 
case,  it  would  be  inequitable,  from  a 
change  of  circumstances,  to  enforce 
a  contract  specifically,  it  may  refuse 
its  decree  unless  the  party  will  con- 
sent to-  a  conscientious  modification 
of  the  contract,  or,  what  would  gen- 
erally amount  to  the  same  thing, 
take  a  decree  upon  condition  of  do- 
ing or  relinquishing  certain  things 
to  the  other  party.'  The  case  is  a 
very  clear  authority  for  the  conclu- 
sion at  which  I  have  arrived  on  this 
part  of  the  case.''     See  also,  Young  v. 
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a  person  7wn  compos  mentis,  was  a  resident  of  another  state, 
and  service  of  summons  was  made  by  publication,  since  such 
a  suit  being  in  personam,  the  defendant  is  not  before  the  court 
and  can  not  be  reached  by  its  decree.'  And  such  a  contract, 
where  the  purchaser  has  not  gone  into  possession  does  not 
create  a  trust  in  his  favor  under  the  public  statutes  of  Massa- 
chusetts providing  that  where  an  insane  person  or  one  not 
amenable  to  the  process  of  any  court  with  equity  power  is 
seized  of  real  estate  upon  an  express  or  implied  trust,  the  court 
may  in  certain  cases  decree  that  it  be  sold  by  some  one  who  is 
authorized  to  act  for  the  absent  trustee.^ 


Rathbone,  16  N.  J.  Eq.  224;  Merritt 
V.  Brown,  19  N.  J.  Eq.  286;  Peters  v. 
Delaplaine,  49  N.  Y.  362;  Fitzpatrick 
V.  Borland,  27  Hun,  291;  Combs  v. 
Scott,  76  Wis.  662. 

1  Merrill  v.  Beckwith,  163  Mass.  503 ; 
40  N.  E.  Rep.  855.  And  see  also,  Spurr 
V.  Scoville,  3  Oush.  (Mass.)  578. 

2  Merrill  v.  Beckwith,  163  Mass.  503 ; 
40  N.  E.  Rep.  855,  Lathrop,  J. :  "The 
language  of  the  statute,  as  it  now 
stands,  is  as  follows:  'When  a  per- 
son seized  or  possessed  of  real  or  per- 
sonal estate,  or  of  an  interest  therein, 
upon  a  trust,  express  or  implied,  is 
under  the  age  of  twenty-one  years, 
insane,  out  of  the  commonwealth,  or 
not  amenable  to  the  process  of  anj' 
court  therein  which  has  equity  powers, 
and  when  in  the  opinion  of  the  su- 
preme judicial  court  or  of  a  probate 
court  it  is  fit  that  a  sale  should  be 
made  of  such  estate,  or  of  an  interest 
therein,  or  that  a  conveyance  or  trans- 
fer should  be  made  thereof,  in  order 
to  carry  into  effect  the  objects  of  the 
trust,  the  court  may  by  decree  direct 
such  sale,  conveyance,  or  transfer  to 
be  made,  and  may  appoint  some  suit- 
able person  in  the  place  of  such  trus- 
tee to  sell,  convey,  or  transfer  the 
same  in  such  manner  as  it  may  re- 
quire. If  a  person  so  seized  or  pos- 
sessed of  an  estate,  or  entitled  there- 
to vipon  a  trust,  is  within  the  jurisdic- 


tion of  the  court,  he  or  his  guardian 
may  be  ordered  to  make  such  convey- 
ances as  the  court  may  deem  proper.' 
The  case  of  Felch  v.  Hooper,  119 
Mass.  52,  was  similar  to  that  of  Spurr 
V.  Scoville,  with  these  additional 
facts:  The  plaintiff  had  paid  or 
tendered  the  consideration,  and  had, 
by  the  defendant's  permission,  en- 
tered upon  the  land,  and  made  im- 
provements thereon.  Under  these 
circumstances  it  was  held  that  he  had 
an  equitable  title  to  the  land,  which 
he  could  enforce  by  a  conveyance 
made  by  a  trustee  appointed  by  the 
court,  under  Gen.  St.,  c.  100,  §15.  In 
Desper  v.  Continental,  etc..  Meter  Co., 
137  Mass.  252,  it  was  held  that  this 
court  had  no  jurisdiction  of  a  bill  in 
equity  by  a  citizen  of  this  common- 
wealth against  a  foreign  corporation 
having  a  usual  place  of  business  here 
for  specific  performance  of  an  agree- 
ment to  assign  and  convey  letters  pat- 
ent of  the  United  States,  and  personal 
chattels  situated  here, where  there  was 
no  valid  service  upon  the  corporation ; 
and  it  was  said  by  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court: 
'We  are  of  opinion  that  this  case  is  not 
within  the  purview  of  Pub.  St.,  c.  141, 
§  22.'  The  distinction  between  these 
cases  seems  to  be  that  where  the  rela- 
tion between  the  parties  is  simply  that 
of  contract,  namely,  where  one  agrees 
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§  931.  Lex  rei  sitae. — As  a  general  rule,  it  is  not  necessary 
in  equity  that  the  subject-matter  of  a  suit  should  be  corporeally 
within  the  jurisdiction  of  the  court,  provided  that  the  parties 
are  in  person  within  the  jurisdiction,  so  that  they  can  be  person- 
ally summoned  to  answer  the  complaint;  hence  the  familiar 
rule  that,  where  the  court  has  jurisdiction  of  the  proper  par- 
ties, it  may  compel  them  to  do  equity  in  relations  to  lands 
located  without  its  jurisdiction  in  another  county  or  state.'  A 
suit  for  the  specific  performance  of  a  contract,  proceeds  in  per- 
sonam, and  may  be  maintained  in  any  court  of  equity  which 
has  jurisdiction  of  the  parties,  even  if  the  land  lies  in  another 
state  or  foreign  country.^ 

§  932.  Where  description  of  land  is  imperfect. — Where  land 
which  the  owner  has  contracted  to  convey  has  been  described 
in  the  contract  by  its  number  or  numbers  as  found  on  the 
ground  or  a  plat,  or  by  a  name  by  which  it  is  known  or  desig- 
nated, or  where  it  is  described  as  a  tract  occupied  by  a  par- 


te sell,  and  the  other  to  buy,  there  is, 
correctly  speaking,  no  trust  created, 
but  merely  'a  contract  of  sale  and 
purchase,  of  which  a  court  of  equity 
will,  under  certain  circumstances,  de- 
cree a  specific  performance.'  But, 
where  the  person  agreeing  to  pur- 
chase has  been  allowed  by  the  owner 
to  enter  upon  the  land  and  make  im- 
provements, there  is  a  trust  created  in 
his  favor.  See  Rayner  v.  Preston,  L.  R. 
18  Oh.  Div.  1,6,  10,  11,  13;  In  re  Cum- 
ing, L.  R.  5  Ch.  App.  72 ;  In  re  Colling, 
L.  R.  32  Ch.  Div.  333,  386.  However 
this  may  be,  we  are  of  opinion  that  the 
statute  is  not  applicable  to  a  person 
who  has  agreed  to  purchase,  and  that 
the  court  has  no  power,  under  it,  to 
compel  him  to  accept  a  conveyance, 
where  the  court  can  not  bind  him  per- 
sonally by  its  decree." 

'  Garden  City  Land  Co.  v.  Miller,157 
111.  225;  41  N.  E.  Rep.  753,  where  it 
was  held  that  the  conveyance  of  land 
in  Michigan  must  be  construed  ac- 
cording to  the  laws  of  that  state. 


'  Brown  v.  Desmond,  100  Mass.  267. 
See  also,  Gardner  v.  Ogden,  22  N.  Y, 
327 ;  Sutphenv.  Fowler, 9 Paige  CN-Y.), 
280;  Massie  v.  Watts,  6  Oranch,  148; 
3  Pomeroy  on  Equity  Jurisprudence, 
§  1313.  In  Johnston  v.  Wadsworth, 
24  Ore.  494 ;  34  Pac.  Rep.  13,  the  court 
said:  "The  relief  sought  by  this  suit 
is  not  to  determine  title,  but  to  re- 
cover the  price  stipulated  to  be  paid 
for  the  land.  The  decree  is  ire  per- 
sonam, and  not  in  rem;  and  it  would 
seem,  therefore,  when  the  parties  are 
within  its  jurisdiction,  a  court  of 
equity  may  make  its  decree  ire  per- 
sonam for  the  specific  performance  of 
a  contract  for  the  sale  of  land  in 
another  county,  notwithstanding  §387. 
But,  however  that  may  be,  if  the 
plaintiff  brought  his  suit  in  the  wrong 
county,  the  defendant  waived  this 
objection  under  §  388  by  not  availing 
himself  of  the  right  to  a  change  of 
venue  to  the  proper  county." 


1174 


SPECIFIC    PERFORMANCE. 


§932 


ticular  person,  such  description  has  been  held  sufficient  t-o  en- 
title the  vendee  to  a  specific  performance,  and  this  rule  has 
been  observed  even  where  such  description  was  followed  by  a 
further  description  by  metes  and  bounds,  which  was  repug- 
nant to  it.' 


'Eutherford  v.  Tracy,  48  Mo.  325; 
Union  Ey .and  Transit  Co.v.  Sldnner,  9 
Mo.  App.  189 ;  Lodge  v.  Lee,  6  Cranch, 
237.  In  Shattuck  v.  Cunningham 
(1895),  166  Pa.  St.  368;  31  Atl.  Eep. 
136,  the  referee's  report  was  confirmed 
by  the  court:  "The  legislature  of 
Pennsylvania,  by  act  of  March  24, 
1785,  provided  for  the  survey  of  cer- 
tain lands,  and  directed  that  each 
section  should  be  marked  with  a  num- 
ber on  a  tree  at  the  northwest  corner, 
and  return  made  to  the  land  office. 
In  Smith  v.  Moore,  5  Eawle,  348,  Gib- 
son, C.  J.,  held:  'If,  then,  at  the 
time  of  making  the  survey  on  the 
ground,  the  lot  received  a  name  of 
baptism  sufficient  to  distinguish  it 
from  all  the  rest,  its  individuality  could 
not  be  destroyed  or  its  name  changed 
by  a  blunder  in  the  return  in  respect 
of  the  boundaries.  Where  there  is  a 
discrepancy  between  the  numbered 
corner  and  the  boundaries  returned, 
it  appears  more  reasonable  that  the 
number  should  be  taken  to  determine 
the  boundaries  than  the  boundaries 
should  be  taken  to  determine  the 
number.'  See  also,  Dunn  v.  Ralyea, 
6  Watts  &  S.  475.  In  Koch  v.  Dun- 
kel,  90  Pa.  St.  264,  it  was  decided  that 
where  land  is  described  in  a  deed  of 
conveyance  by  courses  and  distances, 
and  also  by  calls  for  adjoiners,  the 
latter,  where  there  is  a  discrepancy 
and  there  are  no  monuments  on  the 
land,  must  govern.  It  is  said  in  1 
Dart  on  Vendors  and  Purchasers  of 
Eeal  Estate,  602,  that  where  the  deed 
contains  an  adequate  and  sufficient 
definition,  with  convenient  certainty, 
of  what  is  intended  to  pass,  any  sub- 
sequent  erroneous   addition  will  not 


vitiate  it,  according  to  the  maxim, 
'Falsa  demonstratio  non  nocet.'  For 
instance,  under  a  conveyance  by  A. 
of  all  his  meadow  Blackacre,  de- 
scribed as  containing  ten  acres,  but 
which  in  truth  contains  twenty  acres, 
the  whole  twenty  acres  will  pass.  In 
Ross  V.  Baker,  72  Pa.  St.  186,  there 
was  a  parol  sale  of  land,  and  the  re- 
ceipts for  the  purchase-money  de- 
scribed the  premises  as  'Fleming 
Farm,  on  French  Creek,'  and  the  de- 
scription was  held  to  be  sufficiently 
certain  to  pass  the  title.  In  Rodgers 
V.  Olshoffsky,  110  Pa.  St.  147 ;  2  Atl. 
Rep.  44,  the  lot  was  described  as  'all 
that  certain  lot  *  *  *  in  the  city 
of  Bradford  bounded  and  described 
as  follows,  to  wit :  "Commencing  at  a 
stake  in  north  line  of  Main  street; 
*  *  *  thence  westwardly,  along 
the  north  line  of  Main  street,  twenty 
feet,"  etc.  This  line  was  only  eighteen 
and  one-third  feet  long,  and  it  was 
held  that  the  grantee  could  not  re- 
cover from  the  grantor  for  the  defi- 
ciency. The  manner  in  which  the 
point  was  raised  did  not  call  for  spe- 
cial reference  to  the  principle  here 
contended  for;  yet  it  evidently  in- 
fluences the  court's  opinion.  In  Tall- 
man  v.  Franklin,  14  N.  Y.  584,  the 
auctioneer's  book  described  the  lots: 
'Building  lots  on  One  Hundred  Thir- 
ty-Second and  One  Hundred  Thirty- 
Third  streets,  between  Fifth  and 
Sixth  avenues,  numbered  132  to  135 
and  154-157.'  In  point  of  fact,  the 
four  first  lots  were  on  One  Hundred 
Thirty-Second  street,  and  the  other 
fcur  on  One  Hundred  Thirty -Third 
street.  This  was  shown  by  proof. 
The  lots   were   sold   as   Harlem   lots 
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§  933.  Incomplete  boundaries. — A  deed  which  describes 
land  by  section,  township  and  range,  without  mentioning  any- 
meridian,  county  or  state,  but  which  describes  the  grantor  as 
being  of  a  county  and  state  wherein  he  owned  land  answering 
to  the  description  in  the  deed,  and  under  which  the  grantee 
has  taken    possession  of    said  land,  is  sufficient  to  pass  title 


which  had  been  previously  sold.  Held, 
that  the  description  was  sufficient 
compliance  with  the  statute  of  frauds. 
This  was  an  action  to  recover  differ- 
ence in  price  on  subsequent  sale. 
In  Barry  v.  Coombe,  1  Pet.  640,  652, 
the  description  of  the  property  was: 
'Your  one-half  E.  B.  wharf  and  prem- 
ires.'  Johnson,  J.,  said:  'For  any- 
thing that  appears  on  the  face  of  the 
instrument,  E.  B.  wharf  may  be  as 
definite  a  description  of  locality  as  F. 
street,  and  then  the  ambiguity  could 
only  arise  if  it  be  shown  that  the  bar- 
gainor had  more  than  one  house  in  F. 
street  like  the  two  Manors  of  Dale, 
put  by  several  authors.'  This  was  a 
bill  for  specific  performance .  In  Lewis 
V.  Eeichey,  27  N.  J.  Eq.  240,  which 
was  a  bill  for  specific  performance,  the 
description  was:  'Property  held  by 
H.  Reichey,  on  Bruce  street,  Thir- 
teenth avenue,  and  South  Orange  ave- 
nue, in  Newark,  N.  J.,  which  said  title 
is  held  by  Eeichey  by  declaration  of 
sale  from  mayor  and  common  council 
of  Newark.'  Held  to  be  sufficient 
under  statute  of  fraud,  and  perform- 
ance decreed.  In  Gate  v.  Thayer,  3 
Greenl.  71,  the  line  of  the  town  of 
Dresden  being  described  in  the  act  of 
incorporation  as  running  a  north- 
northeast  course,  including  the  whole 
of  a  certain  farm,  it  was  resolved  that 
the  line  of  the  farm  should  prevail,  as 
being  the  more  certain  monument,  and 
more  evidently  intended  by  the  legis- 
lature. In  Keiths.  Reynolds,  3  Greenl. 
393,  it  was  held  that  where  a  parcel  of 
land  is  conveyed  as  being  the  whole 
of  a  certain  farm,  which  is  after- 
wards   described    in    the    deed    by 


courses  and  distances,  which  do  not 
include  the  whole  farm,  so  much  of 
this  description  will  be  rejected  as 
that  the  whole  may  pass.  A  large 
number  of  cases  of  the  same  import 
are  collected  in  the  decision  of  the 
court  in  Sherwood  ■!).  Whiting,  54  Conn. 
330 ;  8  Atl.  Rep.  80.  The  use  of  the 
street  numbers  in  Philadelphia  in 
leases  is  well  known ;  and  in  Flanigen 
V.  City  of  Philadelphia,  51  Pa.  St.  491 
(an  amicable  action  and  confession  of 
judgment  in  ejectment),  the  descrip- 
tion was,  'the  premises  situated  No. 
136  South  Third  street,  in  the  city  of 
Philadelphia,'  and  it  was  sustained 
as  a  sufficient  description.  In  that 
case  Judge  Agnew  said:  'The  de- 
scription of  the  cause  of  action  is 
meager,  but  not  wholly  indefinite. 
*  *  *  In  a  city  having  a  known 
system  of  notation,  regulated  by  muni- 
cipal laws,  recognized  in  the  transac- 
tions of  general  business,  and  acted 
upon  by  every  one,  the  description  of 
a  parcel  of  ground,  or  the  message 
thereon,  by  a  number,  is  sufficiently 
definite.  The  state  adopted  a  system 
of  notation  by  numerals  for  the  dona- 
tion and  depreciation  lands  covering 
nearly  the  whole  of  the  northwestern 
part  of  the  state.  *  *  *  The  con- 
clusive effect  of  it  will  be  found  set 
forth  in  Smith  v.  Moore,  5  Rawle,  348, 
and  Dunn  v.  Ralyea,  6  Watts  &  S.  475. 
Thousands  of  tax  titles  in  this  terri- 
tory, and  in  towns  and  cities  in  other 
parts  of  the  state,  rest  upon  no  other 
foundation  than  the  number  affixed 
to  the  ground,  which,  as  any  other 
descriptive  fact,  is  a  subject  of  proof.' " 
See  also,  §  893,  supra. 
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thereto.'  And  in  Indiana  a  contract  for  the  sale  of  lands,  de- 
scribing them  by  section,  township  and  range,  is  valid  under 
the  statute  of  frauds,  although  the  names  of  the  state  and 
county  are  omitted;  and  parol  evidence  is  admissible  to  com- 
plete the  description,  and  identify  the  property.  So,  too,  an 
agent  may  make  a  contract,  good  within  the  statute  of  frauds, 
without  disclosing  his  principal,  and  the  true  relation  may  be 
shown  by  parol. ^     A  description  of  property  in  a  contract  to 


1  Garden  City  Land  Co.  v.  Miller, 
157  111.  225 ;  41  N.  E.  Eep.  753,  per 
curiam:  "  While  the  deed  does  not 
mention  a  meridian  or  a  county  or 
state  in  which  the  land  is  located,  yet 
it  does  appear  that  the  patentee  and 
grantor  in  that  deed  was  a  resident  of 
Chippewa  county,  Mich.,  and  the  deed 
was  acknowledged  in  that  county. 
The  evidence  in  the  record  shows  that 
the  ancestor  of  these  minors  was  in 
control  of  the  lands  prior  to  his  death, 
and  the  guardian  had  been  in  control 
since.  These  facts,  all  considered,  are 
suflBcient  to  apply  the  deed  of  Brown 
to  the  Wendells  (and  under  which 
possession  was  taken)  to  the  land  de- 
scribed in  the  patent  and  in  the  guard- 
ian's deed  tendered  appellant.  Any 
fact  or  circumstance  by  which  the 
mind  is  convinced  as  to  what  tract  was 
intended  to  be  conveyed  will  be  re- 
sorted to,  instead  of  treating  the  de- 
scription as  a  patent  ambiguity.  Purs- 
ley  V.  Hayes,  22  Iowa,  11 ;  Mecklem  v. 
Blake,  19  Wis.  397 ;  Russell  v.  Sweezey, 
22  Mich.  235;  Billings  v.  Kankakee 
Coal  Co.,  67  111.  480;  Atwater  v. 
Sohenok,  9  Wis.  160;  Clark  v.  Powers, 
45  111.  283.  It  was  not  error  to  admit 
in  evidence  the  deed  from  Brown  to 
George  W.  Wendell  and  Theodore 
Wendell  as  prima  facie  conveying  the 
lands  in  controversy." 

'  Tewksbury  v.  Howard,  138  Ind.  103 ; 
37  N.  E.  Rep.  355,  per  Hackney,  J. : 
"The  rule,  often  recognized  in  this 
state,  is  that,  where  the  description 
given  is   consistent,  but  incomplete. 


and  its  completion  does  not  require 
the  contradiction  or  alteration  of  that 
given,  nor  that  a  new  description 
should  be  introduced,  parol  evidence 
may  be  received  to  complete  the  de- 
scription and  identify  the  property. 
Colerick  v.  Hooper,  3  Ind.  316;  Mag- 
gart  V.  Chester,  4  Ind.  124;  Torr  v. 
Torr,  20  Ind.  118;  Guy  v.  Barnes,  29 
Ind.  103 ;  Baldwin  v.  Kerlin,  46  Ind. 
426;  Calton  u.  Lewis,  119  Ind.  181; 
21  N.  E.  Rep.  475;  White  v.  Stanton, 
111  Ind.  540;  13  N.  E.  Rep.  48; 
Weaver  v.  Shipley,  127  Ind.  526;  27 
N.  E.  Rep.  146.  It  is  so  held  else- 
where, and  is  applied  where  the  state, 
county,  city,  or  town  has  been  omitted. 
Brigga  v.  Munchon,  56  Mo.  467;  Hur- 
ley V.  Brown,  98  Mass.  545;  Mead  v. 
Parker,  115  Mass.  413;  Atwater  v. 
Schenck,  9  Wis.  160.  See  also,  Reed 
on  Statute  of  Frauds,  414, 416 ;  Brown 
on  Statute  of  Frauds,  393,  and  Water- 
man on  Specific  Performance  of  Con- 
tracts, 322.  Extraneous  facts  are 
alleged  in  each  paragraph,  suflBcient 
to  identify  the  land  described  in  the 
contract.  We  do  not  place  our  con- 
clusion upon  the  rule  adhered  to  in 
Noland  v.  State,  115  Ind.  529 
18  N.  E.  Rep.  26;  Bryan  u.  Scholl 
109  Ind.  367;  10  N.  E.  Rep 
107;  Stockwell  v.  State,  101  Ind 
1;  and  Smith  v.  Clifford,  99  Ind 
113 — holding  that  location  may  be  in 
ferred  from  the  residence  of  the  par- 
ties, the  place  of  acknowledgment, 
and  the  like,  appearing  upon  the  face 
of  the  instrument.    Here,  the  descrip- 
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convey,  where  the  north  and  south  boundaries  are  determined, 
but  the  east  and  west  boundaries,  as  well  as  the  quantity  of 
land  to  be  conveyed,  are  left  undetermined,  is  insufficient  to 
warrant  a  specific  performance  of  the  contract.' 


tion  is  full  and  specific,  omitting  only 
the  state  and  county ;  and  when  we 
apply  our  knowledge  that  there  is  but 
one  such  tract,  as  to  section,  township, 
and  range,  in  the  state  of  Indiana,  we 
have  but  to  identify  the  tract  described 
as  within  the  state  of  Indiana.  This, 
under  the  rule  we  have  stated,  may  be 
done.  The  cases  urged  as  supporting 
the  appellant's  contention  upon  this 
point  are  Miller  v.  Campbell,  52  Ind. 
125,  where  the- only  description  was, 
'one  hundred  and  twenty  acres  of  land 
in  Shannon  county,  Missouri;'  Bald- 
win V.  Kerlin,  46  Ind.  426,  where  no 
description  was  given,  and  where  an 
erronoDus  location  was  stated,  and 
was  sought  to  be  modified ;  Pulse  v. 
Miller,  81  Ind.  190,  where  no  descrip- 
tion whatever  was  given.  That  these 
cases  do  not  apply  here  is  apparent 
from  a  mere  statement  of  their  char- 
acter, and  illustrate  the  rule  that  a  de- 
scription can  not  be  supplied  by  parol. 
It  will  be  observed  that  the  contract 
is  signed  by  L.  L.  Howard,  and  not 
by  Jane,  Samuel,  Harvey,  Robert  G., 
Thomas  B.,  and  William  Howard, 
who  are  appellees,  and  were,  with  the 
appellee  Lewis  L.  Howard,  plaintiffs 
in  the  circuit  court.  This  fact  is  said 
to  vitiate  the  contract,  under  the  alle- 
gations of  the  several  paragraphs  of 
the  complaint  that,  at  the  time  of 
the  making  of  said  contract,  all  of  the 
appellees  owned  said  lands.  But  it  is 
further  alleged  that  the  contract  was 
executed  by  said  Lewis  L.  Howard  as 
the  authorized  agent  for  and  on  be- 
half of  his  co-appellees;  and  in  de- 
nial of  the  force  of  this  allegation 
appellant  asserts  that  the  contract 
was  required  to  be  in  the  name  of  the 
principals,  and  to  disclose  the  rela- 


tion of  the  agent  to  the  contract,  and 
that  the  true  relation  could  not  be 
shown  by  parol.  This  contention  has 
been  held  to  be  unavailing  in  a  case 
involving  this  exact  question.  Eoehl 
V.  Haumesser,  114  Ind.  311 ;  15  N.  E. 
Rep.  345.  See  also,  in  addition  to  the 
authorities  cited  in  the  case  last  re- 
ferred to,  the  case  of  Briggs  v.  Mun- 
chon,  56  Mo.  467.  It  may  be  regarded 
as  doubtful  if  the  appellant  should  be 
permitted  to  deny  the  authority  of  the 
agent  or  the  existence  of  the  agency, 
since  it  was  made  to  appear,  further, 
that  the  appellees  executed  suflBcient 
deeds  of  warranty  to  the  appellant, 
and  not  only  tendered  them,  but  took 
them  into  court  with  their  com- 
plaint." 

'Island Coal  Co.  •».  Streitlemier,  139 
Ind.  83 ;  37  N.  E.  Rep.  340.  This  was 
an  action  to  reform  a  contract  to  con- 
vey land  and  for  specific  performance 
of  the  reformed  contract.  On  appeal 
the  judgment  for  defendants  was  af- 
firmed. Howard,C.  J.jSaid:  "In  Cole- 
rick  V.  Hooper,  3  Ind.  316,  it  was  said 
by  this  court  that  '  where  a  written 
instrument  contains  all  the  facts  of  a 
contract,  except  such  as  may  legiti- 
mately be  proved  by  parol  evidence, 
where  there  is  a  written  agreement, 
that  instrument  is  sufiiciently  certain 
to  be  enforced.'  In  that  case  the 
written  instrument  recited:  'I  have 
this  day  sold  my  lot  to  Alexis  Coquil- 
lard  on  the  plat  in  the  town  of  South 
Bend.'  It  assumed  that  the  seller 
had  one  lot,  as  shown  on  the  plat, 
and  implied  that  he  had  but  one ;  and 
the  only  question  to  be  determined 
was,  which  lot  upon  the  plat  belonged 
to  the  seller?  This  could  be  shown 
by  the  records  or  otherwise  from  data 
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§  934.  The  rule  in  West  Yirginia. — In  West  Virginia  it  has 
been  held  in  the  case  of  a  verbal  contract  for  the  sale  of  land  that 
payment  of  the  purchase-money  by  the  vendee  is  not  of  itself 
such  performance  as  will  take  the  case  out  of  the  statute  of 
frauds  and  entitle  the  vendee  to  specific  performance  even 
though  the  vendor  has  become  insolvent.'  And  in  such  a  case 
specific  performance  will  not  be  decreed  in  favor  of  the  vendee 
where  his  proof  of  the  verbal  contract  and  of  his  actual,  exclu- 
sive, and  continuous  possession  under  it  is  not  clear  and  satis- 
factory.* Where  the  vendor,  having  been  paid  in  full  or  in 
part,  has  put  the  vendee  in  actual  possession  of  the  land  in  part 
execution  on  his  part  of  a  verbal  contract  of  sale,  it  would  be 
a  fraud  for  him  to  repudiate  it,  and  stop  short  of  its  complete 


given  in  the  complaint.  In  the  con- 
tract before  us  'the  boundaries  east  and 
west  are  yet  to  be  determined  upon,' 
and  it  would  seem  that  the  only  means 
for  making  this  determination  was  the 
needs  of  the  coal  company  and  these 
needs  must  depend  upon  the  extent 
of  its  proposed  business  and  the  cap- 
ital which  it  might  wish  to  invest.  If 
this  contract  could  be  enforced,  could 
not  one  be  enforced  which  should 
read  thus:  'It  is  agreed  that  we  will 
sell  to  the  Island  Coal  Company  so 
much  on  the  north  side  of  our  farm  in 
Stockton  township,  Green  county,  In- 
diana, as  the  company  may  need  for 
their  business,  at  |40  per  acre?'  In 
a  valuable  note  to  Atwood  v.  Cobb, 
26  Am.  Dec.  057,  665,  citing  many 
authorities,  it  is  said  that  'where  a 
contract  contains  no  certain  descrip- 
tion of  the  property  which  is  the  sub- 
ject of  it,  so  that  it  can  be  identified, 
and  furnishes  no  means  of  attaining 
such  certainty  by  reference  to  any 
other  matter,  the  contract  can  not  be 
specifically  enforced.'  See  also,  Bald- 
win V.  Kerlin,  46  Ind.  426." 

■Miller  v.  Lorenz,  39  W.  Va.  160; 
19  S.  E.  Rep.  391,  per  Holt,  J. :  "It  is 
true,  courts  of  equity  have  never  tied 
themselves  down  by   any  inflexible 


rule  as  to  what  is  a  sufficient  part 
performance,  or  held  that  the  giving 
and  taking  of  actual  possession  is  in  all 
cases  indispensable,  but  they  have 
repeatedly  held  that  the  payment  of 
the  purchase-money  is  not  ol  itself 
sufficient,  although  the  vendor  has 
become  insolvent.  It  is,  in  one  view, 
full  performance  on  the  part  ot  the 
purchaser,  but  in  its  very  nature  it 
does  not  point  unequivocally  to  or 
presuppose  some  contract  of  sale  of 
land.  It  can  of  itself  have  no  such 
definite,  specific  meaning  or  effect. 
And  for  the  still  stronger  reason,  be- 
ing merely  an  executory  contract — a 
mere  chose  in  action — the  injury  for 
the  breach  of  it  may,  in  general,  be 
compensated  in  damages ;  but  it  cre- 
ates no  equitable  interest  in  the  land 
itself,  and  can  create  no  equitable 
estoppel  against  the  vendor,  based 
upon  his  visible  dealing  with  the 
vendee  in  regard  to  the  land.  Pom- 
eroy  on  Specific  Performance  of  Con- 
tracts, §113;  Gallagher  v.  Gallagher 
(1888) ,  31  W.  Va.  9 ;  5  S.  E.  Rep.  297 ; 
Jackson  v,  Cutright  (1817),  5  Munf. 
308;  Clinauu.  Cooke  a802),  1  Schoales 
&  L.  22,  40." 

''Miller  v.  Lorenz,  39  W.  Va.  160; 
19S.E.  Rep.  391. 
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execution.  This  fraud  a  court  of  equity  will  not  sanction,  but 
will  affirmatively  and  actively  prevent  by  decreeing  comple- 
tion of  the  contract  if  none  of  the  other  essentials  to  specific 
performance  are  wanting.'  The  general  doctrine  would  seem 
to  rest  upon  estoppel  against  committing  a  fraud,  where  the 
part  performance  is  such  as  makes  a  visible  transfer  of  the 
ownership  pointing  unmistakably  to  some  contract,  as  well  as 
to  the  vital  point  of  its  execution  in  the  transfer  of  the  posses- 
sion of  the  land,  the  value  of  which  generally  consists  in  its 
use  and  enjoyment,  and  which  puts  the  purchaser  in  the  posi- 


1  Miller  v.  Lorenz,  39  W.  Va.  160 ;  19 
S.  E.  Eep.  391,  per  Holt,  J. :  "Our 
cases  on  the  subject  of  part  perform- 
ance of  verbal  contracts  for  the  sale 
of  land  have  been  quite  numerous.  In 
Gallagher  v.  Gallagher,  31  W.  Va.  9; 
5  S.  E.  Eep.  297,  Judge  Snyder  has 
clearly  and  accurately  summed  up  the 
doctrine,  and  placed  it  on  its  true 
foundation  of  estoppel  against  the 
commission  of  a  fraud  by  the  vendor, 
such  estoppel  to  be  afBrmatively  en- 
forced in  a  court  of  equity  in  favor  of 
the  vendee.  See  also,  2  Minor's  In- 
stitutes of  Common  and  Statute  Law, 
854;  Wright  v.  Pucket,  22  Graft.  370. 
I  have  been  at  some  trouble  in  gath- 
ering up  our  cases  on  the  subject. 
Some  of  them  are  very  instructive. 
(See  the  many  discussions  by  Judge 
Carr  and  Judge  Tucker,  who  had  been 
judges  of  the  old  chancery  court.  I 
give  them  here  for  convenient  refer- 
ence.) Eose  V.  Nicholas  (1794),  Wythe 
E.  59  (new  ed.  268) ;  Eowton  v.  Eow- 
ton  (1806),  1  Hening  and  Munford's, 
92;  Argenbright  ■».  Campbell  (1808),  3 
Hening  and  Munford's,  144 ;  Hender- 
son V.  Hudson  (1810),  IMunf.  510; 
Jackson  v.  Outright  (1817),  5  Munf. 
308 ;  Zane  ».  Zane  (1819),  6  Munf.  406 ; 
Wilde  V.  Fox  (1822),  1  Eand.  (Va.) 
165;  Anthony  v.  Leftwich  (1825),  3 
Rand.  (Va.)  238  (a  leading  case) ;  Vail 
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».  Nelson  (1826),  4  Eand.  (Va.)  478; 
Heth  V.  Wooldridge  (1828), 6  Eand. 
(Va.)  605;  Darlington  v.  McCoole,  1 
Leigh,  36;  Payne  v.  Graves,  5  Leigh, 
561 ;  Williams D.  Lewis  (1834),  5  Leigh, 
686.  See  Pigg  v.  Corder,  12  Leigh, 
69 ;  Parrill  v.  McKinley,  9  Gratt.  1 ; 
Patrick  v.  Horton,  3  W.  Va.  23 ;  Par- 
rill V.  McKinley,  6  W.  Va.  67 ;  Vick- 
ers  V.  Sisson,  10  W.  Va.  12;  Flem- 
ming  V.  Holt,  12  W.  Va.  143 ;  Tracy  v. 
Tracy's  Heirs,  14  W.  Va.  243 ;  Balden- 
berg  V.  Warden,  14  W.  Va.  397; 
West  Virginia,  etc..  Oil  Co.  v. 
Vinal,  14  W.  Va.  637;  Lorentz  v. 
Lorentz,  14  W.  Va.  761;  Snyder  v. 
Martin,  17  W.  Va.  276;  Pack  v.  Hans- 
barger,  17  W.  Va.  313 ;  Lydick  v.  Eail- 
road  Co.,  17  W.  Va.  427;  Middleton 
V.  Selby,  19  W.  Va.  167 ;  Campbell  v. 
Fetterman's  Heirs,  20  W.  Va.  398 
Eenick  v.  Ludington,  20  W.  Va.  511 
Ballard  v.  Ballard,  25  W.  Va.  470 
Westfall  V.  Cottrills,  24  W.  Va.  763 
Steenrod's  Adm'r  v.  Eailroad  Co.,  27 
W.  Va.  1;  Kimmons  v.  Oldham,  27 
W.  Va.  258 ;  Gallagher  v.  Gallagher, 
31  W.  Va.  9 ;  5  S.  E.  Eep.  297 ;  Blank- 
enship  v.  Spencer,  31  W.  Va.510;  7S. 
E.  Eep.  433;  Frame  v.  Frame,  32  W. 
Va.  463;  9  S.  E.  Eep.  901;  Boggs  v. 
Bodkin,  32  W.  Va.  566;  9  S.  E.  Eep. 
891 ;  Harrison  v.  Harrison,  36  W.  Va. 
556;  15S.  E.  Eep.  87." 
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tion  of  prima  facie  owner,  and  being  notice  of  his  claim  to  all 
subsequent  purchasers.' 

§  935.  The  rule  in  Connecticut. — A  parol  agreement,  under 
which  plaintiff  went  to  reside  in  the  family  of  defendant's  in- 
testate, that,  if  plaintiff's  parents  would  allow  him  to  adopt 
plaintiff,  he  would  take  her  to  his  home,  and  when  he  died  she 
should  have  his  property  as  though  she  were  his  own  daugh- 
ter, is  within  the  statute  of  frauds,  part  of  the  property  left  by 
him  being  land,  and  the  contract  being  entire.  And  the  fact 
that  plaintiff  lived   in  intestate's  family,  and  was  treated  and 


'  Roberta  on  the  Statute  of  Frauds, 
preface,  'p.  261  et  seq.;  Browne 
on  Statute  of  Frauds,  §  467  et 
seq. ;  Pomeroy  on  Specific  Perform- 
ance of  Contracts,  §  104  et  seq. ;  Fry- 
on  Specific  Performance  of  Contracts, 
§  384  ;  Waterman  on  Specific  Perform- 
ance of  Contracts,  §  257  et  seq. ;  2 
Story  on  Equity  Jurisprudence  (13th 
ed.),  §  764;  Brett's  Leading  Cases, 
134 ;  Beach  on  Modern  Equity  Juris- 
prudence, §613:  Bispham  on  Princi- 
ples of  Equity,  §  385 ;  8  Am.  and  Eng. 
Encyc.  of  Law,  737 ;  22  Am.  and  Eng. 
Encyc.  of  Law,  975.  In  Miller  v.  Lo- 
renz,  39  W.Va.  160;  19  S.  E.  Rep.  391, 
per  Holt,  J.:  "It  is  said  that  'even 
before  the  statute  of  frauds  equity 
would  not  execute  a  mere  parol  agree- 
ment not  in  part  performed.'  1  Sug- 
den  on  Vendors  (14th  Eng.,  8th.  Am. 
ed.),  top  p.  230.  For  a  review  of  the 
English  cases  beginning  with  the 
statute,  see  Roberts  on  the  Statute  of 
Frauds  (3d  Am.  ed.  1833),  130  etseq.; 
2  Comyns'  Digest  of  the  Laws  of  Eng- 
land, 484.  In  such  cases,  for  ex- 
ample, where  the  purchase-money 
had  been  paid,  and  the  possession 
had  been  given  and  taken  in  part 
performance  of  a  verbal  contract 
clearly  proved,  the  contract  was  fully 
executed  on  the  part  of  the  purchaser, 
and  substantially  executed  on  the 
part  of  the  vendor.     It  only  needed 


some  certain  and  stable  memorial  to 
make  it  in  every  sense  complete,  such 
as  would  have  existed  had  there  been 
a  formal  livery  of  seizin  and  deed  of 
feoffment.  Such  cases  were,  soon 
after  the  statute,  hardly  considered 
within  its  meaning,  and  did  not  need 
to  be  taken  out  of  it,  but  were  put  on 
the  ground  of  estoppel  against  the 
perpetration  of  a  fraud ;  for  in  Butcher 
■u.  Stapely,  1  Vern.  363,  decided  in 
1685,  'the  lord  chancellor  declared 
that,  inasmuch  as  possession  was  de- 
livered according  to  the  agreement, 
he  took  the  bargain  to  be  executed;' 
and  the  doctrine  was  rested  upon  the 
ground  that  the  vendor  was,  in  such 
case,  estopped  from  the  perpetration 
of  a  fraud  under  cover  of  the  statute 
by  conveying  to  another  or  refusing 
to  complete  the  sale  of  the  land.  The 
importance  at  common  law,  as  well 
as  natural  significance  of  that  kind  of 
part  performance,  was  never  lost 
sight  of,  and  so  it  remains  to  this  day ; 
for  it  is  easy  to  find  non-relievable 
cases,  in  which  the  whole  or  a  good 
part  of  the  purchase-money  has  been 
paid,  but  possession  has  not  been 
taken,  in  which  the  vendor,  taking 
shelter  behind  the  statute,  perpetrates 
a  more  serious  fraud  that  would  result 
from  the  purchaser  having  to  return 
the  possession." 
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conducted  herself  as  a  daughter,  although  there  was  no  legal 
adoption,  was  not  such  part  performance  as  to  take  the  agree- 
ment out  of  the  statute.' 


'Grant  v.  Grant,  63  Conn.  530;  29 
Atl.  Eep.  15,  per  Fenn,  J. :  "It  seems 
to  us  that  there  are  conclusive  rea- 
sons why  specific  performance,  as 
prayed  for,  can  not  be  granted.  The 
alleged  contract  was  wholly  by  parol, 
the  consideration  indivisible;  it  pro- 
vided, in  effect,  that  the  plaintiff,  up- 
on the  death  of  the  defendant's  intes- 
tate, should  succeed  to  a  child's  share 
in  all  the  property  of  said  intestate, 
and  that  such  property  at  his  death 
consisted  of  real  as  well  as  personal 
estate.  The  contract,  therefore,  was 
entire.  It  applied  equally  to  every 
part  of  the  estate.  It  concerned  an 
interest  in  lands,  and  was  within  the 
statute  of  frauds.  Shahan  v.  Swan, 
48  Ohio  St.  25;  26  N.  E.  Rep.  222; 
Donahue's  Appeal  from  Commission- 
ers, 62  Conn.  370,  372;  26  Atl.  Eep. 
399;  Meyers  v.  Schemp,  67  111.  469; 
Pond  u.  Sheean,  132  111.  312,  323;  23 
N.  E.  Eep.  1018;  Clark  v.  Davidson, 
53  Wis.  317;  10  N.W.  Eep.  384;  Ellis 
V.  Gary,  74  "Wis.  176;  42  N.  W.  Eep. 
252;  Gould  v.  Mansfield,  103  Mass. 
408.  In  some  of  the  cases  above  cited 
the  alleged  agreement  or  promise  ex- 
pressly called  for  succession  to  both 
real  and  personal  property,  and  in 
one  of  them  it  appeared  that  real  prop- 
erty was  owned  at  the  date  of  the  con- 
tract. In  other  cases  the  promise  did 
not  so  expressly  embrace  both,  but 
was  in  general  language,  as  in  the 
case  before  us;  nor  did  it  appear 
whether  any  real  estate  was  owned  at 
the  date  of  the  contract.  Neither 
such  express  language  nor  such  own- 
ership, has,  however,  by  any  of  the 
courts  been  regarded  as  a  controlling 
consideration,  nor  ought  it  to  be.  The 
mischief  which  the  statute  was  in- 
tended to  remedy— the  setting  up  parol 


land  titles — would  occur  equally  in 
either  case.  And  in  every  case  in 
which  the  effect  of  the  contract,  if 
capable  of  enforcement,  would  be  a 
transfer  of  land,  and  therefore  in 
every  case  where  such  a  result  might 
at  the  time  the  contract  was  made 
have  been  contemplated  as  its  possi- 
ble effect,  and  afterwards  found  to  be 
its  necessary  one,  if  the  contract  is 
enforced,  such  contract  falls  within 
the  operation  of  the  statute.  But  the 
plaintiff,  in  the  brief  presented  in  her 
behalf,  conceding  that  the  oral  con- 
tract was  within  the  provisions  of  the 
statute  of  frauds,  contends  that  the 
finding  shows  such  performance  upon 
her  part  as  relieves  the  case  from  the 
operation  of  the  statute.  The  adjudi- 
cations upon  the  subject  of  what  con- 
stitutes sufficient  part  performance  of 
an  oral  contract  to  take  it  out  of  the 
statute  are  almost  numberless.  Though 
not  in  harmony,  they  appear  to  sup- 
port one  or  the  other  of  two  rules ; 
the  stricter  requiring  the  acts  of  part 
performance  to  be  referable  to  the 
contract  set  up,  and  to  no  other  one, 
and  the  more  liberal  holding  the  acts 
sufl3cient  if  they  are  such  as  clearly 
refer  to  some  contract  in  relation  to 
the  subject-matter  in  dispute,  the 
terms  of  which  may  then  be  establish- 
ed by  parol.  We  have  had  occasion 
very  recently  to  fully  examine  the 
subject,  and  have  adopted  the  latter 
and  more  liberal  rule.  Andrews  v. 
Babcock,  63  Conn.  109,  122;  26  Atl. 
Eep.  715.  But,  applying  the  rule,  do 
the  acts  stated  clearly  indicate  a  con- 
tract in  relation  to  the  subject-matter 
in  dispute?  We  think  not.  On  this 
point  we  can  not  do  better  than  to 
quote  and  adopt  the  language  of  the 
court    in    the  case,   before   cited,   of 
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§  936.  Enforcing  land  options  and  oral  modifications — 
Wisconsin  statute. — Where  one  having  a  written  option  for 
the  purchase  of  land  exercises  it  within  the  prescribed  time,  en- 
ters into  possession  of  the  land,  and  expends  money  thereon, 
he  may  enforce  the  contract  against  the  owner.  And  under 
the  Wisconsin  statute — providing  that  the  requirement  that 
agreements  for  the  transfer  of  interests  in  land  shall  be  in 
writing  shall  not  "be  construed  to  abridge  the  powers  of  courts 
to  compel  the  specific  performance  of  agreements,  in  case  of 
part  performance  of  such  agreements" — a  verbal  modification 
of  a  written  contract  of  sale  may  be  enforced  by  a  purchaser 
who  has  expended  large  sums  of  money  in  improvements  on 
the  faith  of  the  contract  as  so  modified.' 


Shahan  v.  Swan,  48  Ohio  St.  25 ;  26  N. 
E.  Rep.  222,  where,  in  reference  to  very- 
similar  facts,  the  court  said:  'Acta 
of  this  character  are  not  usually  the 
offspring  of  contractual  relations. 
Would  the  ordinary  observer  infer 
from  them  any  contract  whatever? 
Would  they  not,  rather,  be  attributed 
to  higher  motives?  *  *  *  Whether 
these  acts  of  alleged  part  performance 
be  taken  singly  or  collectively,  they 
do  not  indicate  that  they  were  done 
in  performance  of  any  contract  or 
agreement  respecting  property  rights 
of  any  kind,  but  rather  were  mani- 
festations of  a  benevolent  and  affec- 
tionate disposition  on  the  part  of  a 
childless  couple  towards  a  gentle  and 
affectionate  child  whose  fate  was 
placed  in  their  keeping.'  " 

'  Wall  V.  Minneapolis  R.  Co.,  86  Wis. 
48;  56  N.  W.  Rep.  367,  per  Cassa- 
day,  J. .  "The  mere  fact  that  the  con- 
tract in  question  was  only  signed  by 
the  vendor  does  not  prevent  its  en- 
forcement against  him  and  the  land. 
Docter  v.  Hellberg,  65  Wis.  415;  27 
N.  W.  Rep.  176.  There  can  be  no 
question  but  what  it  sufficiently  ex- 
presses the  consideration.  The  con- 
tention is  that  the  writing  was  a  mere 
option,  without  mutuality,  and   gave 


the  company  no  interest  in  the  land. 
But  one  having  an  option  in  writing 
for  the  purchase  of  land  has  an  inter- 
est therein,  within  the  meaning  of 
the  section  of  the  statute  cited,  as 
well  as  section  2302,  Revised  Statutes. 
Telford  v.  Frost,  76  Wis.  172;  44  N. 
W.  Rep.  835.  Where  the  option  is 
exercised  by  electing  to  purchase  the 
land  within  the  time  prescribed,  and 
entering  into  the  possession  of  the 
land  and  expending  money  thereon, 
there  would  seem  to  be  no  good  rea- 
son why  such  contract  should  not  be 
enforcible.  Kerr  v.  Day,  14  Pa.  St.  112. 
It  is  contended,  in  effect,  that,  under 
the  statutes  cited,  it  was  incompetent 
for  the  parties  to  modify  the  written 
contract  by  parol;  and  hence  that 
the  court  improperly  enforced  such 
contract  so  modified ;  and  in  support 
of  such  contention  counsel  seem  to 
rely  on  Atlee  v.  Bartholomew,  69  Wis. 
43;  33  N.  W.  Rep.  110,  and  Heisley 
V.  Swanstrom,  40  Minn.  196;  41  N.  W. 
Rep.  1029.  These  cases  are  in  line 
with  the  general  rule  that,  under  the 
statutes  cited,  an  agreement  for  the 
sale  of  land,  wholly  or  in  part  oral, 
can  not  of  itself  be  enforced  in  equity. 
But  the  statute  also  provides,  in  ef- 
fect, that  nothing  contained  in  those 
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§  937.  Enforcement  by  third  person — Parties — Delivery  to 
one  of  two. — Where  a  person  to  whom  another  had  contracted  to 
convey  land  agreed  in  writing  to  convey  a  portion  of  it  to  plaintiff, 
the  defendant  agreed  verbally  with  the  person  first  referred 
to  and  with  plaintiff,  that,  in  consideration  of  the  land  being 
conveyed  to  him,  he  would  convey  to  plaintiff  said  portion, 
it  was  held  that  plaintiff  was  a  proper  party  to  enforce  the 
conveyance  to  him  by  defendant,  and  that  after  the  land  was 
conveyed  to  defendant  there  was  such  a  part  performance  as  to 
take  his  promise  out  of  the  statute  of  frauds.  The  grantors  of 
defendant  were  not  proper  parties  in  such  action;  nor  was  it 
necessary  for  plaintiff  to  establish  the  title  of  defendant's 
grantors.'     Where  a  contract  of  sale  of  land  was  taken  to  two 


sections  'shall  be  construed  to  abridge 
the  powers  of  courts  to  compel  the 
specific  performance  of  agreements  in 
case  of  part  performance  of  such 
agreements.'  Section  2305.  This  court 
has  frequently  held  that  the  mere 
payment  of  a  portion,  or  even  the 
whole,  of  the  purchase  price  is  not 
such  part  performance  as  to  take  the 
case  out  of  the  statutes.  On  the  other 
hand,  this  court  has  frequently  held 
that  the  payment  of  any  considera- 
ble part  of  the  purchase  price,  and 
the  vendee's  entry  into  possession 
and  making  valuable  improvements 
thereon,  constitute  such  part  per- 
formance of  an  oral  agreement  for  the 
sale  of  land  as  will  take  the  case  out 
of  the  statute  of  frauds,  and  justify 
the  enforcement  of  specific  perform- 
ance. McWhinne  v.  Martin,  77  Wis. 
182;  46  N.  W.  Eep.  118,  and  the  nu- 
merous cases  there  cited  by  Mr.  Jus- 
tice Taylor.  See  also,  Lanyon  v.  Mar- 
tin, L.  R.  13  Ir.  Ch.  297;  Brown  v. 
Sutton,  129  U.  S.  238;  9  Sup.  Ct.  Eep. 
273." 

•  Boruff  V.  Hudson,  138  Ind.  280;  37 
N.  E.  Eep.  786,  per  Hackney,  0.  J. . 
"Under  the  demurrer  to  the  com- 
plaint, the  appellant  insists  that  the 
appellee  was  not  a  proper  party  in  in- 


terest; that  no  consideration  moved 
from  the  appellee  to  Walls,  or  to  the 
appellant,  to  support  a  promise  to 
convey  to  him;  and  that  the  appel- 
lant's contract,  not  having  been  in 
writing,  was  void,  under  the  statute  of 
frauds,  both  as  to  the  second  and 
fourth  subdivisions  of  section  1  of  said 
statute  (Revised  Statutes  1881,  §4904; 
Revised  Statutes  1894,  §6629).  The 
theory  of  the  suit  was  that  Walls, 
holding  a  contract  of  purchase,  and 
having  agreed  to  convey  to  Hudson 
upon  the  performance  of  such  con- 
tract, disposed  of  the  fruits  of  that 
contract  to  Boruft,  who,  as  the  consid- 
eration therefor,  assumed  the  obliga- 
tion of  Walls  under  both  such  con- 
tracts; that  Boruff,  having  received 
and  accepted  the  fruits  of  such  con- 
tract, could  not  avoid  the  considera- 
tion therefor.  A  promise  to  pay  pur- 
chase-money to  a  third  person  to  the 
credit  of  the  grantor,  is  not  a  promise 
to  pay  the  debt  of  another,  within  the 
meaning  of  the  statute  of  frauds. 
Batemanv.  Butler,  124  Ind.  223;  24 
N.  E.  Rep.  989;  Wolke  v.  Fleming, 
103  Ind.  105;  2  N.  E.  Rep.  325;  Car- 
ter V.  Zenblin,  68  Ind.  436;  Grim  v. 
Fitch,  53  Ind.  214;  Haggerty  v.  John- 
ston, 48  Ind.  41 ;   McDill  v.  Gunn,  43 
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persons,  but  the  deed  ran  to  one  only,  who,  for  the  purposes  of  a 
manufacturing  company  controlled  by  him,  and  operated  in 
connection  with  the  land,  conveyed  to  the  company,  and  took 
back  a  deed  to  himself  and  the  other  owner,  >vhich  was  not 
recorded,  a  purchaser  from  such  other  owner  can  enforce  spe- 
cific performance  and  partition  against  the  company  and  its 
controlling  member,  because  the  delivery  of  a  deed  to  one  of 
two  joint  purchasers  is  a  delivery  to  both.' 

§  938.    Enforcing  sale  of  heir's  expectancy. — An  heir  ap- 
parent may  sell  and  assign  his  expectancy  in  the  estate  of  his 


Ind.  315;  Helms  v.  Kearna,  40  Ind. 
124;  Snyder  v.  Robinson,  35  Ind.  311; 
Woodward  v.  Wilcox,  27  Ind.  207; 
Gwaltney  v.  Wheeler,  26  Ind.  415.  In 
Wolke  V.  Fleming,  supra,  the  contract 
assumed  by  parol  was  a  lease  in  writ- 
ing for  ten  years.  It  was  held  that  the 
promise  to  pay  rents, under  thecontract 
so  assumed,  was  not  within  the  stat- 
ute of  frauds,  as  an  agreement  to  pay 
the  debt  of  the  lessee.  There  is  no  dif- 
ference in  principle  between  the  ques- 
tion so  decided  and  that  no  w  under  con- 
sideration. There  it  was  strongly  inti- 
mated,and  we  have  no  doubt  correctly, 
that,  though  the  promise  forming  the 
consideration  was  within  the  statute  of 
frauds,  if  there  was  a  full  performance 
of  the  contract,  by  which  the  prom- 
isor obtained  the  fruits  of  the  con- 
tract, such  part  performance  would 
take  the  promise  out  of  the  statute. 
Here,  as  between  Walls  and  Boruff, 
the  two  written  contracts  entered  into 
and  performed  the  basis,  as  one,  of 
the  transaction.  As  between  Walls 
and  Boruff,  there  was  a  full  perform- 
ance on  the  part  of  Walls  and  his 
obligors,  ami  Boruff  received  through 
his  parol  contract  the  full  fruits  of  the 
written  contract  assigned  to  him.  By 
section  5  of  the  statute  of  frauds 
(Revised  Statutes  1894,  §6633;  Re- 
vised Statutes  1881,  §  4908),  it  is 
provided     that,    in     cases     of    part 


performance,  the  statute  shall  not 
be  deemed  to  abridge  the  powers 
of  the  courts  to  enforce  specific  per- 
formance of  agreements.  This  pro- 
vision was  intended  to  prevent  such 
injustice  as  that  attempted  in  this 
case — of  taking  all  the  benefit  of  the 
contract,  and  then  urging  the  statute 
as  a  defense  against  the  burdens  form- 
ing the  consideration  of  the  contract. 
If  the  agreement  to  convey  to  Hud- 
son had  been,  instead,  an  obligation 
to  convey  to  Walls,  there  could  be  lit- 
tle doubt  that  the  part  performance  as 
to  Walls  would  have  cut  off  a  resort 
by  Boruff  to  the  statute  of  frauds ; 
and  since  we  have  seen  that  Hudson, 
in  this  respect,  stands  in  the  place  of 
Walls,  and  that  he  may  properly  do 
so,  notwithstanding  the  statute,  there 
is  no  doubt  that  Hudson  was  a  proper 
party.  Nor  is  it  a  proper  inquiry,  as 
between  BoruS  and  Hudson,  as  to  the 
value  and  extent  of  the  consideration 
moving  from  Hudson  to  Walls  to  sup- 
port the  contract  of  Walls  with  Hud- 
son, assumed  by  Bornff.  That  Borufi 
received  value  from  AValls  for  the  as- 
sumption is  sufficient  consideration  to 
support  the  promise  of  Boruff.  It  was 
not  necessary  that  the  consideration 
should  have  passed  from  Hudson  to 
Boruff." 

'  Eshelman  v.  Henrietta  Vineyard 
Co.,  102  Cal.  199;  36Pac.  Rep.  579. 
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ancestors  ;  and  the  courts  of  equity  will  enforce  such  assign- 
ments, if  they  are  fair  and  open,  and  a  sufficient  consideration 
appears.  These  transactions,  although  by  deed,  are  not  con- 
sidered conveyances,  but  executory  contracts,  which  equity  will 
enforce.'  And  a  conveyance  with  warranties  by  a  remainder- 
man of  his  contingent  estate  will  be  considered  an  executory 
contract,  which  equity  will  enforce.^ 

§  939.  Against  husband  and  wife. — Under  the  Maryland 
statute  of  1872,  providing  that  a  married  woman  may  convey 
her  separate  estate  by  a  joint  deed  with  her  husband,  and  that 
she  may  be  sued  jointly  with  him  on  any  contract  she  may 
have  executed  jointly  with  him,  a  contract  for  the  conveyance 
of  her  separate  estate  executed  by  her  jointly  with  him  may 
be  specifically  enforced  in  a  suit  against  them  jointly.'  In  a 
suit  for  specific  performance  against  a  married  woman  whose 
husband  has  not  signed  the  contract  of  sale,  he  can  not  be  com- 


'  McDonald  a.  McDonald,  5  Jones 
Eq.  (N.  C.)  211,  followed  in  Mastin 
V.  Mario w,  65  N.  C.  695,  and  Boden- 
hamer  v.  Welch,  89  N.  C.  78. 

'  Wright  V.  Brown,  116  N.  C.  26;  22 
S.  E.  Rep.  313,  Furshas,  J. :  "  In  this 
case  Augusta  had  more  than  a  bare 
expectancy.  She  had,  under  the  will 
of  James  Ellison,  by  way  of  an  ex- 
ecutory devise,  a  future  estate  or  in- 
terest in  the  land,  which  might  be 
assigned.  Watson  v.  Smith,  110  N.  C. 
6;  14  S.  E.  Bep.  640.  But  this  case 
falls  more  directly  under  the  case  of 
Foster  v.  Hackett,  112  N.  C.  546;  17 
S.  E.  Rep.  426.  In  that  case,  Mildred 
Goforth  willed  the  lands  in  contro- 
versy to  two  single  daughters,  and 
the  heirs  of  their  bodies,  and,  if  they 
died  without  leaving  such  issue,  then 
to  the  survivor,  and  then  to  the  heirs 
of  the  devisor.  During  the  life-time  of 
the  two  daughters  (the  first  takers), 
one  of  the  heirs  at  law  of  the  devisor 
(Mildred)  sold  her  interest  to  the  de- 
fendant, Hackett,  and  conveyed  the 
same  by  deed  with  warranty.      And 


this  court  held  that  the  grantor  (the 
heir  of  Mildred)  had  such  an  estate 
or  interest  in  the"  lands  as  she  might 
assign  and  convey  to  the  defendant, 
and  that  her  heirs,  she  being  dead, 
were  estopped  to  claim  the  same.  In 
that  case  there  was  the  uncertainty  as 
to  who  would  be  the  heirs  at  law  of 
the  devisor,  Mildred,  while  in  this 
case  there  is  no  such  uncertainty. 
The  second  taker  is  fixed  by  the  will, 
which  makes  this  case  stronger  for 
the  defendant  Brown  than  that  case 
was  for  the  defendant  Hackett.  The 
case  of  Starnes  v.  Hill,  112  N.C.I; 
16  S.  E.  Rep.  1011,  is  cited  by  plaint- 
iff as  authority  to  support  his  conten- 
tion. But  we  do  not  think  it  confiicts 
with  the  view  we  have  taken  of  this 
case.  Indeed,  we  think  it  is  in  har- 
mony with  what  we  have  said,  and 
sustains  this  opinion." 

» Klecka  v.  Ziegler,  81  Md.  482 ;  32 
Atl.  Rep.  241.  And  see  also,  Smith  v.' 
State,  66  Md.  215;  Hall  v.  Eccleston, 
37  Md.  510. 
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pelled  to  join  in  the  deed  or  to  pay  costs.'  Where  a  father  ex- 
ecuted to  his  children,  one  of  whom  was  a  married  woman,  a 
deed  of  all  his  property,  and  received  in  return  a  deed  con- 
ditioned for  his  support  and  for  reconveyance  on  payment  of 
expenses  incurred,  and  the  latter  deed  was  void,  having  been 
signed  by  the  married  daughter  without  being  joined  by  her 
husband,  and  no  support  was  furnished,  and  defendants  refuse 
to  reconvey,  it  was  held  that  equity  will  not  compel  defendants 
to  execute  a  proper  deed,  but  will  consider  the  former  deed 
voidable  at  the  instance  of  the  grantor,  if  the  rights  of  third 
parties  are  not  affected/ 


1  Mix  V.  Baldwin,  156  111.  313 ;  40 
N.  E.  Rep.  959,  Wilkin,  C.  J.:  "The 
more  serious  objection  to  the  decree 
below  is  that  it  requires  James  Mix, 
together  with  Helen  M.  3Iix,  his  wife, 
to  convey  the  premises,  and  requires 
him  to  pay  the  costs  of  the  suit.  It  is 
not  pretended  that  he  was  a  party  to 
the  contract.  "While  it  is  true  that  he 
may  have  dower  in  the  premises,  and 
the  contract  entered  into  by  Helen  M. 
Mix,  his  wife,  contemplated  that  she 
should  make  a  conveyance  of  a  com- 
plete and  perfect  title,  James  Mix, 
not  being  a  party  to  the  contract,  can 
not  be  compelled  to  join  her  in  its 
performance.  Mathison  v.  Wilson,  87 
111.  51 ;  Deniston  v.  Hoagland,  67  111. 
265." 

2  Chapman  v.  Long  (1894),  66  Vt. 
656 ;  30  Atl.  Rep.  3,  Munson,  J. :  "The 
relief  specifically  prayed  for  is  that 
the  husband  be  decreed  to  join  the 
wife  in  such  proceedings  as  may  be 
necessary  to  perfect  the  orator's  title, 
and  that  both  defendants  be  decreed 
to  execute  and  deliver  to  the  orator  a 
deed  of  the  property,  and  that,  in  de- 
fault of  a  conveyance  of  the  property, 
they  be  foreclosed  of  all  equity  of  re- 
demption therein.  It  might  be  diffi- 
cult to  give  the  orator  the  precise  re- 
lief prayed  for.  The  deed  of  the  de- 
fendant Addie  is  void  <  for  want  of  a 
proper   execution.     It  has  been    re- 


peatedly held  that  the  deed  of  a  mar- 
ried woman  thus  defective  can  not  be 
perfected  in  equity.  Tiernan  v.  Poor, 
1  Gill  &  J.  216;  19  Am.  Dec.  225, 
230,  note.  This  is  what  is  attempted 
by  praying  for  a  new  conveyance 
properly  executed.  The  right  of  a 
court  of  equity  to  compel  another 
conveyance  has  been  distinctly  de- 
nied. In  Townsley  v.  Chapin,  12  Al- 
len, 476,  a  married  woman  had  given 
a  quitclaim  deed  without  the  required 
action  of  her  husband.  The  husband 
having  died,  a  bill  in  equity  was 
brought  to  compel  the  execution  of  a 
new  deed.  It  was  not  claimed  that 
the  court  could  have  required  the  hus- 
band to  take  any  action  to  perfect  the 
void  conveyance.  The  court  consid- 
ered it  equally  beyond  its  power  to  re- 
quire a  new  conveyance  from  the  wife 
after  the  husband's  death.  Nor,  if 
this  position  is  correct,  can  the  alter- 
native prayer  for  a  foreclosure  in  de- 
fault of  a  new  conveyance  be  of  avail. 
If  the  mortgage  must  remain  void,  the 
orator  can  obtain  no  title  by  a  fore- 
closure of  it.  But  we  think  equity 
can  give  the  orator  relief  in  another 
form.  The  orator  and  the  defendant 
Addie  entered  into  a  certain  agree- 
ment which  both  understood  was  to  be 
expressed  in  two  instruments.  Nei- 
ther instrument  alone  was  designed 
to  express  the  whole  agreement.   The 
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§  940.  Husband  and  wife's  contract  to  convey. — Under  the 
California  civil  code  providing  that  no  estate  in  a  married 
wonian's  lands  shall  pass  except  by  an  instrument  duly  acknowl- 
edged by  her,  specific  performance  of  her  unacknowledged  ex- 
ecutory agreement  to  convey  her  land  can  not  be  enforced.' 
The  fact  that  the  husband  and  wife  executed,  acknowledged 
and  tendered  a  deed  can  not  avail  the  grantee,  to  compel  a  con- 
veyance of  the  property,  he  having  refused  payment  when  the 
deed  was  tendered  him,  and  many  years  having  elapsed  since 
the  deed  was  tendered,  during  which  time  several  thousand 
dollars  were  expended  in  improving  the  property.^     Where,  in 


invalidity  of  one  of  the  instruments 
prevented  the  agreement  from  being 
perfected  as  the  parties  intended  it 
should  be.  They  attempted  to  carry 
their  understanding  into  effect,  but 
failed  to  do  so.  Certainly  that  frag- 
ment of  the  agreement  embodied  in 
the  instrument  duly  executed  should 
not  be  suffered  to  stand  as  the  agree- 
ment of  the  parties.  We  think  that, 
when  persons  undertake  to  perfect 
an  arrangement  by  two  instruments, 
and  one  of  these  circumstances  is, 
from  ignorance,  so  defectively  execut- 
ed as  to  be  void,  and  the  party  in  de- 
fault refuses  to  remedy  the  defect,  the 
other  instrument  should  be  treated  by 
equity  as  voidable  at  the  instance  of 
the  grantor,  when  the  rights  of  third 
persons  have  not  intervened.  It  is 
apparent  from  MoKenzie  v.  McKen- 
zie,  52  Vt.  271,  that  this  relief  need 
not  be  denied  because  of  the  charac- 
ter of  the  mistake.  In  that  case,  two 
mortgages  had  been  given  upon  the 
same  property." 

1  Mathews  v.  Davis,  102  Cal.  202 ;  36 
Pac.  Rep.  358.  "A  married  woman  can 
only  be  divested  of  her  estate  in  the 
manner  prescribed  by  statute ;  and, 
under  the  requirements  of  the  statute, 
the  acknowledgment  by  her  is  an  es- 
sential part  of  the  execution  of  the 
conveyance,  without  which  it  has  no 
validity.     Leonis   v.  Lazzarovich,  55 


Cal.  52,  and  cases  there  cited.  In 
Jackson  v.  Torrence,  83  Cal.  521 ;  23 
Pac.  Rep.  695,  we  held,  'that  specific 
performance  of  the  unacknowledged 
executory  contract  of  a  rparried  wom- 
an to  convey  her  real  property  can 
not  be  compelled.'  The  reasoning  of ' 
that  case  is  conclusive  here.  Banbury 
V.  Arnold,  91  Cal.  606;  27  Pac.  Rep. 
934;  Carlton  v.  Williams,  77  Cal.  89; 
19  Pac.  Rep.  185.  Like  considerations 
apply  to  the  agreement  in  its  relation 
to  the  homestead  of  the  parties.  'The 
homestead  of  a  married  woman  can 
not  be  conveyed  or  incumbered,  un- 
less the  instrument  by  which  it  is 
conveyed  or  incumbered  is  executed 
and  acknowledged  by  both  husband 
and  wife.'  Civil  Code,  §  1242.  The 
homestead  can  only  be  conveyed  in 
the  mode  prescribed  by  the  statute. 
Flege  V.  Garvey,  47  Cal.  371." 

'  Mathews  v.  Davis,  102  Cal.  202 ;  36 
Pac.  Rep.  358,  per  curiam:  "The  hus- 
band, alone,  can  not  sell  it.  The  hus- 
band and  wife,  jointly,  can  only  con- 
vey it  by  an  instrument  executed  and 
acknowledged  by  both  husband  and 
wife.  The  agreement  of  plaintiffs  to 
convey  the  homestead,  as  a  basis  upon 
which  to  decree  a  specific  perform- 
ance of  the  contract,  was  invalid  with- 
out an  acknowledgment  of  the  par- 
ties. The  contention  that  the  plaintiffs 
in  fact  executed,  acknowledged,  and 
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an  action  against  husband  and  wife  for  specific  performance 
of  a  contract  signed  by  the  husband  only,  for  the  conveyance 
of  community  land  in  consideration  of  plaintiff's  clearing  cer- 
tain other  land  belonging  to  defendants,  the  bill  alleged  that 
the  husband  represented  the  community;  that  the  wife  was  in 
fact  a  party  to  the  contract;  that  it  was  executed  at  her  request; 
that  plaintiff  fully  performed  it  on  his  part;  that  the  wife  re- 
ceived the  benefits  of  plaintiff's  performance;  and  that  he  took 
possession  of  the  land,  with  the  consent  of  both  defendants, 
and  made  valuable  improvements  thereon,  it  was  held  that  the 
facts  alleged  estopped  the  wife  from  denying  that  she  was  a 
party  to,  or  bound  Jjy,  the  contract.'  A  wife  having  power  to 
dispose  of  her  lands  by  will  by  the  Kentucky  statutes,  where 
the  executor  of  a  married  woman,  who  is  directed  to  sell  testa- 
trix's land,  joins  with  the  husband  of  testatrix  in  ratifying  a 
prior  contract  of  sale  made  by  her,  the  contract  may  be  en- 
forced.^ 

§  941.  Contract  by  husband  for  self  and  wife. — Where,  in  an 
action  by  a  husband  and  wife  to  enforce  performance  of  aland 
purchase,  it  appeared  that  they  were  joint  owners  of  the  land; 
that  the  husband  in  his  own  name  negotiated,  by  letter,  a  sale 
to  defendant,  who  knew  the  state  of  the  title,  accepted  the  hus- 
band's offer  and  directed  the  deed  to  be  sent  to  his  bank;  that 
complainants  joined  in  a  deed  the  next  day,  and  forwarded  it 
as  directed;  and  that  the  bank  returned  it,  stating  that  "the 
parties  refuse  to  take  the  property,  not  being  satisfied  with  the 

tendered  a  deed  in  1878  can  not  avail  agreement,  where,  upon  all  the  equi- 
the  appellant.     It  may  well  be  that,  ties  presented,  such  decree  would  be 
although  their  contract  to  convey  was  promotive  of  injustice;  and  there  is 
invalid,  they  were  willing  to  execute  much  in  the  findings  of  the  court  go- 
it  in  1878 ;  but,  when   payment  was  ing  to  indicate  that  the  decree  here 
refused,  it  does  not  follow  that  after  a  should  be  denied,  irrespective  of  the 
lapse  of  twelve  to  fourteen  years,  dur-  invalidity  of  the  agreement,  and  the 
ing  which  time,  as  appears,  they  had  parties  left  to  assert  their   rights,  if 
expended  many  thousand  dollars  in  any  they  have,  at  law." 
improvements  upon  the  premises,  they  ^  Konnerup   v.    Frandsen,  8  "Wash, 
should  be  compelled  to   convey  the  551 ;  36  Pac.  Eep.  493. 
property.    The  specific  performance  ^  Flood  ?).  Thoma8Son(Ky.  1894),  21 
of  contracts  to  convey  real  property  S.  W.  Rep.  108. 
will  not  be  decreed,  even  upon  a  valid 


§941 


SPECIFIC    PERFORMANCE. 


1189 


title,"  it  was  held  that  defendant  could  not  object  that  the  hus- 
band had  no  written  authority  to  negotiate  for  the  wife,  since 
she  ratified  all  that  had  been  done  by  executing  the  deed,  and 
the  husband  would  be  presumed  to  have  had  the  necessary 
authority,  in  the  absence  of  proof  to  the  contrary.'  The  de- 
fendant in  this  case  could  not  contend  that  he  carried  on  the 
negotiations  in  behalf  of  himself  and  another,  and  insist  that 
such  other  should  be  made  a  party  defendant,  when  the  hus- 
band's proposition  was  accepted  by  defendant  in  his  individual 
name,  and  complainants  had  no  contract  relations  with  the 
other  person.'  Where  a  husband  agrees  to  exchange  land  be- 
longing to  his  wife  for  land  of  the  defendant,  and  the  title  to 
the  land  which  the  husband  agreed  to  convey  is  still  in  the 
wife  when  the  husband  sues,  and  also  when  decree  is  to  be 
pronounced,  no  decree  for  specific  performance  can  be  made." 


'  Newberry  v.  Slafter,  98  Mich.  468 ; 
67  N.  W.  Eep.  574. 

2  Newberry  v.  Slafter,  98  Mich.  468 ; 
57  N.  W.  Eep.  574,  per  curiam:  "The 
contention  is  that  the  negotiations 
were  carried  on  by  defendant  on  be- 
half of  himself  and  one  Phillips,  and 
that  the  latter  should  have  been  made 
a  party  defendant.  The  first  let- 
ter written  to  Newberry  was  signed 
by  Phillips.  Newberry  replied  to 
Phillips,  September  9,  1891.  Defend- 
ant writes  the  next  letter,  and  all  of 
the  subsequent  letters  to  Newberry 
are  signed  by  defendant  individually, 
except  two,  and  one  of  them  is  signed, 
'Slafter  &  Phillips,'  and  the  other 
'Slafter  &  Phillips,  by  D.  G.  Slafter.' 
All  of  these  letters  are  written  upon 
the  letter  head  of  the  First  National 
Bank,  of  which  defendant  was  presi- 
dent, and  all  are  written  by  Slafter. 
The  letter  accepting  Newberry's  prop- 
osition is  signed,  'D.  G.  Slafter.' 
There  is  no  testimony  in  the  record 
indicating  that  Slafter  and  Phillips 
were  partners,  or  just  what  their  re- 
lations were,  although  the  letters  do 
indicate  that  Phillips  was  in  some 
way  to  be  interested  in  this   venture. 


Phillips  nowhere  commits  himself, 
and  nowhere  does  it  appear  that  Slaf- 
ter had  any  authority  to  bind  Phil- 
lips. Defendant  is  in  a  position  to 
carry  out  any  secret  understanding 
with  Phillips,  but  he,  having  accepted 
Newberry's  proposition  in  his  indi- 
vidual name,  can  not  now  be  heard  to 
insist  that  a  party  shall  be  joined  with 
whom  complainants  have  no  contract 
relations.  It  is  well  settled  that 
where  an  agent  undertakes  to  con- 
tract on  behalf  of  another,  and  con- 
tracts in  a  manner  which  is  not  bind- 
ing on  his  principal,  he  will  be  per- 
sonally responsible,  as  he  is  presumed 
to  know  the  exact  extent  of  his  au- 
thority. Mann  ».  Eichardson,  66  111. 
481 ;  Blakely  v.  Bennecke,  59  Mo.  193 ; 
Bank  v.  Wray,  4  Strob.  87 ;  Edings  v. 
Brown,  1  Eich.  Law,  255 ;  Dusenbury 
V.  Ellis,  3  Johns.  Cas.  70;  Cruse  v. 
Jones,  3  Lea,  66;  Thacher  v.  Dins- 
more,  5  Mass.  299." 

8 Ten  Eyck  v.  Manning,  52  N.  J.  Eq. 
47;  27  Atl.  Eep.  900,  per  Van  Fleet,  V. 
O. :  "As  is  manifest,  no  court  could 
compel  the  complainant,  on  the  appli- 
cation of  the  defendant,  to  specifically 
perform  the  contract.     He  does  not 
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§  943.  Of  oral  agreement  to  sell  or  lease  land — Part  per- 
formance.— To  justify  a  decree  in  favor  of  a  vendee  for  the 
specific  performance  of  a  parol  contract  for  the  sale  of  real 
property,  the  contract  and  its  performance  on  the  part  of  the 
vendee  must  be  clearly  proved.'  Where,  in  a  suit  to  enforce 
an  oral  agreement  for  the  conveyance  of  land,  the  parties  to 
the  agreement  directly  contradict  each  other  as  to  the  existence 
of  the  agreement,  and  the  corroborating  witnesses  merely  swear 
to  certain  admissions  as  to  the  existence  of  an  agreement  of 
some  kind,  but  not  revealing  its  terms,  the  agreement  and  its 
terms  are  not  proved  with  sufficient  certainty  to  justify  a  decree 
for  specific  performance.^     And  where  such  land  is  a  farm  of 


own  the  lands  which  he  agreed  to 
convey  and  can  not  therefore  con- 
vey them.  A  decree  directing  him 
to  do  so  would  be  mere  empty  words, 
without  the  least  coercive  force. 
Even  if  such  a  decree  should  be 
made  at  his  instance,  he  could  not 
obey  it.  If  it  was  performed  at  all, 
his  wife  would  have  to  do  the  essen- 
tial act,  namely,  convey  the  land,  and 
she  would  have  to  do  it  as  a  favor, 
and  without  being  entitled,  by  force 
of  the  contract,  to  receive  anything  in 
return  for  her  land.  A  decree  order- 
ing the  complainant  to  specifically 
perform  this  contract  would  be  just  as 
impotent  to  accomplish  its  purpose  as 
a  like  decree  against  an  infant.  No 
such  decree  can  be  made  against  an 
infant,  because  he  is  incompetent  to 
make  a  valid  contract  to  convey.  If 
he  signs  such  a  contract,  and  an  at- 
tempt is  made  .to  enforce  it  by  suit  by 
his  next  friend,  the  suit  will  be  dis- 
missed at  the  cost  of  the  next  friend. 
Flight  V.  Bolland,  4  Russ.  298.  The 
chief  justice  cited  this  case,  in  Richards 
V.  Green,  23  N.  J.  Eq.  536,  as  furnishing 
a  pointed  illustration  of  the  way  in 
"which  the  doctrine  that  a  court  of 
equity  will  never  order  the  specific 
performance  of  an  agreement  in  favor 
of  a  complainant  whom  it  can  not 


compel  to  perform  his  part  of  the  bar- 
gain was  applied.  The  precise  ques- 
tion raised  here  has  already  been  de- 
cided. Luse  V.  Deitz,  46  Iowa,  205,  is 
in  all  material  respects  precisely  like 
the  case  under  consideration.  There, 
as  here,  a  husband  agreed  to  exchange 
land  belonging  to  his  wife  for  land  of 
the  defendant,  and  there,  as  here, 
the  defendant,  on  tender  of  a  deed 
executed  by  the  husband  and  the 
wife,  refused  to  make  a  conveyance  to 
the  husband,  and  the  husband  then 
brought  an  action  for  specific  per- 
formance. Relief  was  denied  on  the 
ground  that  the  right  to  the  remedy 
sought  was  not  reciprocal." 

'  Rogers  Locomotive,  etc.,  Works  v. 
Helm,  154  U.  S.  610.  In  Stever  v. 
Torrent,  99  Mich.  68;  57  N.  W.  Rep. 
1087,  it  was  held  that  specific  per- 
formance and  accounting  as  to  the 
profits  of  land  can  not  be  granted 
where  there  was  never  an  understand- 
ing as  to  the  sale  of  the  land  amount- 
ing to  a  contract. 

'  Barrett  v.  Geisinger,  148  111.  98 ;  35 
N.  E.  Rep.  354,  per  Bailey,  J. .  "The 
rule  is  well  settled  that  a  contract 
which  is  sought  to  be  specifically  en- 
forced must  be  clear,  certain,  and  un- 
ambiguous in  its  terms,  and  must 
either  be  admitted  by  the  pleadings. 
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which  the  complainant  has  the  present  use,  his  planting  hedges 
and  digging  wells  on  such  land  at  considerable  cost,  and  im- 
proving an  adjoining  tract  of  six  acres  owned  by  him,  and 
used  in  connection  with  such  farm,  do  not  constitute  such  acts 
of  part  performance  as  will  take  the  case  out  of  the  statute 
of   frauds.^      An  oral  agreement  of  an  indorser  of  testator's 


or  proved  with  a  reasonable  degree  of 
certainty.  As  was  said  in  Long  v. 
Long,  118  111.  638;  9  N.  E.  Rep.  247: 
'It  is  not  sufficient,  within  the  rule, 
to  show  that  a  contract  of  some  kind 
exists  between  the  parties,  and  that 
it  has,  in  whole  or  in  part,  been  per- 
formed by  the  complaining  party,  but 
all  the  material  terms  of  the  contract 
must  be  satisfactorily  proved  or  ad- 
mitted.' In  Langston  v.  Bates,  84  III. 
524,  in  discussing  the  same  question, 
it  was  said :  'In  order  to  take  a  case 
out  of  the  operation  of  the  statute  of 
frauds,  the  authorities  all  agree  that 
a  contract  to  convey  should  be  clear 
and  certain  in  its  terms,  and  estab- 
lished by  testimony  of  an  undoubted 
character,  which  is  clear,  definite,  and 
unequivocal.'  So,  in  Semmes  v.  Worth- 
ington,  38  Md.  298,  it  was  said  that  in 
such  case  'the  proof  must  be  clear 
and  explicit,  leaving  no  room  for  rea- 
sonable doubt;'  and  in  Purcell  v. 
Miner,  4  Wall.  513,  it  is  said  that  the 
complainant  'should  be  held  rigidly 
to  full,  satisfactory,  and  indubitable 
proof. '  See  also,  "Wallace  v.  Eappleye, 
103  111.  229;  Worth  v.  Worth,  84  111. 
442 ;  Waterman  on  Specific  Perform- 
ance of  Contracts,  §§291,  265.  Ap- 
plying this  rule,  we  are  of  the  opinion 
that  the  evidence  fails  to  establish 
the  agreement  alleged  in  the  bill  and 
its  terms  with  that  clearness  and  cer- 
tainty which  is  necessary  to  entitle 
the  complainant  to  its  specific  enforce- 
ment." 

1  Barrett  v.  Geisinger,  148  111.  98;  35 
N.  E.  Eep.  354,  per  Bailey,  J.:  "Even 
if    the    agreement    were    sufficiently 


proved,we  are  of  opinion  that  the  com- 
plainant has  failed  to  prove  such  acts  of 
part  performance  as  are  sufficient,  in 
equity,  to  take  the  case  out  of  the 
operation  of  the  statute.  The  equita- 
ble rule  that,  where  there  has  been  a 
partial  performance,  the  statute  will 
not  be  held  to  apply,  is  adopted  for 
the  same  purpose  for  which  the  stat- 
ute itself  was  enacted,  viz.  the  preven- 
tion of  frauds.  Courts  of  equity  have 
declined  to  allow  a  statute  which  was 
passed  for  that  purpose  to  be  so  en- 
forced as  to  defeat  its  own  object,  and 
it  is  therefore  held  by  those  courts 
that  where  a  purchaser  of  land  under 
an  oral  contract  has  entered  into  pos- 
session under  his  contract,  and  has 
paid  the  purchase-money,  and  made 
valuable  and  permanent  improve- 
ments, so  that  a  refusal  to  specifically 
perform  the  contract  would  operate 
as  a  fraud  upon  him,  the  vendor  will 
be  held  to  be  estopped  to  avail  him- 
self of  the  provisions  of  the  statute, 
and  the  contract  will  be  specifically 
enforced.  *  *  *  The  only  improve- 
ments of  a  permanent  character  left  on 
the  seventy-four  acres  are  the  hedges 
and  the  two  wells,  costing  in  all,  ac- 
cording to  the  evidence,  from  $200  to 
$400.  It  may  well  be  supposed  that 
the  hedges,  for  purposes  of  inclosure, 
and  the  wells,  to  supply  water  to  do- 
mestic animals,  were  only  such  im- 
provements as  good  husbandry  re- 
quired, and  were  only  such  as  were 
necessary  to  the  proper  use  and  en- 
joyment of  the  land  for  the  time  being. 
But,  however  that  may  be,  the  evi- 
dence is  clear  that  the  complainant 
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notes  to  lease  a  house  to  executrix,  the  sole  beneficiary  of  the 
will,  if  she  would  pay  the  notes  and  save  the  indorser,  made 
before  the  proving  of  the  will,  and  while  the  amount  of  assets 
were  uncertain,  although  supposed  to  be  less  than  the  debts,  is 
enforcible,  where  the  executrix  pays  the  notes,  partly  with  her 
own  means,  and  occupies  the  house  under  the  agreement.'  A 
parol  contract  to  convey  lands  is  not  affected  by  the  statute  of 
frauds,  where  the  promisee  takes  possession  of  the  land,  and 
makes  valuable  improvements  on  it,  as  part  performance."  At 
law,  as  in  equity,  when  by  the  answer  the  making  of  the  con- 
tract sued  upon  is  admitted,  either  expressly  or  by  necessary 
inference,  a  defendant  desiring  to  have  the  benefit  of  the  statute 
of  frauds  as  a  defense  must  claim  it  in  the  same  pleading.' 

§  943.  Enforcing  oral  contracts  for  sale  of  land. — A  com- 
plaint for  the  specific  performance  of  a  parol  contract  for  the 
sale  of  lands,  which  alleges  that  the  purchaser  immediately 
went  into  possession  of  the  land  and  put  buildings  and  other 
valuable  improvements  upon  it,  does  not  show  that  he  took 
possession  under  the  contract  so  as  to  take  the  case  out  of  the 
statute  of  frauds  and  entitle  him  to  specific  performance  of  the 
contract.'     Where  the  owner  of  land  contracts  to  convey  the 

has  been  much  more  than  compen-        *  Waymire  ti.Waymire,  141  Ind.  164 ; 

sated  for  his  expenditures  in  making  40  N.  E.   Rep.  523,   McCabe,  C.  J. : 

those  improvements  by  the  use  of  the  "  The  complaint  being  founded  on  a 

land  even  after  deducting  the  annual  contract,  and  there  being  no  allega- 

payments  made  to  his  father.     It  can  tion  that  it  was  in  writing,  the  pre- 

hardly  be  seen,  then,  how  the  refusal  sumption    is   that    it    was  in   parol, 

to   specifically   perform  the   contract  Langford    v.    Freeman,   60   Ind.   46; 

can  operate  as  a  fraud  upon  him."  Goodrich    v.   Johnson,   66   Ind.  258; 

'  Dunckel  v.   Dunckel,    141    N.    Y.  Carlisle  v.  Brennan,  67  Ind.  12.     The 

427 ;  36  N.  E.  Rep.  405.  first  and  third  paragraphs  of  the  com- 

'  Starkey  v.  Starkey,  136  Ind.  849;  36  plaint  are  insufficient  for  one  reason, 

N.   E.   Rep.   287.     See    also,   Law  v.  if  not  for  more,  and  that  is  it  is  not 

Henry,  39  Ind.  414;  Bohanan  v.  Bo-  alleged  in  either  that  the  possession 

hanau,  96  111.  591 ;  McDowell  v.  Lu-  was  taken  under  or  pursuant  to  the 

cas,  97  111.  489;  Puterbaugh  v.  Puter-  contract  of  purchase.      The  contract 

baugh,   131  Ind.  288 ;  30  N.  E.  Rep.  being  by  parol  and  for  the  purchase 

519.  of  real  estate,  it  is  clearly  within  the 

^  Iverson  v.  Cirkel,  56  Minn.  299 ;  57  statute  of  frauds.     In  order  to  take  it 

N.  W.  Rep.  800;  Wood  on  the  Statute  out  of  the  statute,  it  must  be  alleged 

of  Frauds,  §  537;   2  Reed  on  the  Stat-  that  the  possession  was  taken  under 

ute  of  Frauds,  §  529.  the  contract.      It  is  not  enough  that 
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same  to  another,  who  is  in  possession  thereof  conjointly  with 
him,  the  payment  of  the  price  and  subsequent  surrender  of  ex- 
clusive possession  to  the  vendee,  who  makes  valuable  and  per- 
manent improvements  on  the  property,  are  sufficient  to  take 
the  contract  out  of  the  statute  of  frauds  and  entitle  the  latter 
to  specific  performance  of  the  contract.'  One  who  has  a  writ- 
ten contract  for  the  purchase  of  land  can  not  have  it  enforced 
as  against  one  who  theretofore  had  an  oral  contract  for  the  pur- 
chase of  it,  and  to  whom  the  owner  conveyed  the  land  after 
making  the  written  contract.^ 


possession  was  taken.  It  must  be 
taken  under  the  verbal  contract,  and 
pursuant  to  its  provisions.  Judy  v. 
Gilbert,  77  Ind.  96 ;  Moore  v.  Higbee, 
45  Ind.  487 ;  Swales  v.  Jackson,  126 
Ind.  282;  26  N.  E.  Rep.  62.  The  aver- 
ment on  that  point  in  the  first  para- 
graph is,  "and  went  into  possession  of 
the  same,'  and  in  the  third  paragraph 
is,  'that  he  immediately  moved  upon 
and  cleared  up,  put  buildings  upon, 
and  other  valuable  and  lasting  im- 
provements upon  said  land.'  These 
averments  fall  very  far  short  of  alleg- 
ing that  appellant  took  possession  of 
the  land  under  or  pursuant  to  the 
terms  of  the  contract,  or  that  such  pos- 
session was  delivered  to  him,  or  that 
he  was  placed  in  possession  under  or 
pursuant  to  the  terms  of  such  verbal 
contract.  It  is  true,  further  on  in  the 
first  paragraph,  it  is  averred  that  he 
'  has  remained  in  possession  of  said 
real  estate  under  said  purchase  ever 
since  1878.'  But  a  mere  remaining  in 
possession  under  the  terms  of  a  parol 
contract  of  purchase  of  land  is  not 
sufficient  to  take  the  contract  out  of 
the  statute  of  frauds.  The  possession 
must  be  taken  or  delivered  under  and 
pursuant  to  the  terms  of  the  verbal 
contract  of  purchase  to  take  the  case 
out  of  the  operation  of  the  statute  of 
frauds.  Had  the  language  been  that 
'  he  went  into  immediate  possession, 
and  has  remained  in  possession  of 


said  real  estate,  under  said  purchase, 
ever  since  1878,  and  has  made  perma- 
nent and  lasting  improvements  upon 
the  same,'  a  very  different  question 
would  have  been  presented.  But  in 
that  part  alleging  that  he  went  into 
possession  there  is  no  allegation  that 
it  was  under  and  pursuant  to  the 
terms  of  the  contract.  Then,  after 
making  several  other  allegations,  he 
alleges  that  he  has  remained  in  pos- 
session under  said  purchase  ever  since, 
etc.  As  it  alleges  that  the  contract 
was  made  before  possession  was  taken, 
the  question  is  not  involved  whether 
under  a  verbal  contract  of  purchase  of 
real  estate  by  one  already  in  posses- 
sion, who  makes  lasting  improve- 
ments on  the  faith  of  such  contract, 
the  same  can  be  enforced." 

'Peckt).  Stanfield,  12  Wash.  101;  40 
Pac.  Rep.  635. 

^Maguire  v.  Heraty  (1894),  163  Pa. 
St.  381;  30  Atl.  Rep.  151,  Williams, 
J.:  "The  plaintiff  insists  that  he 
shows  the  first  and  only  written  con- 
tract of  sale,  and  that  this  contract  is 
complete  in  every  essential  particular. 
This  is  true,  but  it  was  the  privilege  of 
Mrs.  Powell  to  reply  the  fact  that  she 
had  made  an  earlier  contract  of  sale, 
which,  though  not  in  writing,  she  felt 
bound  to  perform,  and  that  she  had 
accordingly  done  so.  The  rule  in 
equity  is  that  any  circumstance  that 
shows  that  a  decree  of  specific  execu- 
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§  944.  Rule  as  to  performance. — Before  a  court  of  equity 
will  decree  a  conveyance  under  a  parol  contract,  such  a  per- 
formance must  be  shown  as  will  take  the  case  out  of  the  statute 
of  frauds.  A  party  seeking  to  enforce  such  a  parol  contract 
can  derive  no  benefit  from  a  possession  taken  under  a  lease.  It 
must  affirmatively  appear  that  the  possession  was  taken  under 
the  agreement  relied  upon,  and  in  part  performance  of  it,  and 
that  the  improvements  were  made  under  the  contract  itself, 
and  not  otherwise.^  A  court  of  equity,  when  called  upon  to 
decree  the  specific  performance  of  a  parol  agreement  for  the 
conveyance  of  land  between  father  and  son,  after  both  are  dead, 
and  when  the  evidence  of  the  agreement  consists  of  rambling 
and  fragmentary  conversations  had  with  parties  years  before, 
is  asked  to  exercise  an  extraordinary  jurisdiction.  The  court 
must  be  satisfied  of  the  existence  and  character  of  the  agree' 
ment,  and  of  the  substantial  justice  of  the  claim  to  the  exer- 
cise of  its  power.  The  act  relied  on  as  part  performance  must, 
in  itself,  furnish  evidence  of  the  identity  of  the  contract;  and 
it  is  not  enough  that  it  is  evidence  of  some  agreement,  but  it 
must  relate  to,  and  be  unequivocal  evidence  of,  the  particular 
agreement  charged  in  the  bill.^  Where  a  father  executes  a 
deed  to  his  son,  but  destroj^s  it,  without  delivery,  and  devises 
the  land  to  another,  the  deed  will  not  operate  as  a  voluntary 
settlement,  or  as  a  written  memorandum  to  take  the  case  out 
of  the  statute  of  frauds  so  as  to  entitle  the  son's  heirs  to  a  deed." 

tion,  even  of  a  written  agreement  of  torily  proven,  its  specific  performance 

sale,  would  be  unfair  or  inequitable,  is  matter  of  sound  discretion  with  the 

is  sufficient  to  defeat  the  application,  court,  which  may  withhold  or  grant 

Brightly  Eq.  Jur.  220."  the   right   according    to   the   circum- 

'  Bright  V.  Bright,  41  111.  97 ;  Wood  stances  of  each  particular  case.    Wal- 

■u.  Thornly,  58  111.  4C4.  lace  v.  Rappleye,  103  111.  229." 

^Shoversi;.  Warrick  (1894),  152  111.  '  Shovers   ti.  Warrick,   152  111.   355, 

355  ;  38  N.  E.  Rep.  792,  Magruder,  J. :  Magruder,  J. :  "  The  bill  states  affirma- 

"In  order  to  take  a.  case  out  of  the  tively  that  there  was  no  delivery,  and 

operation  of  the  statute  of  frauds,  a  the  proof  of  complainant  shows  that 

parol  contract  to  convey  land  should  George  Warrick  did  not  intend   that 

be  clear  and  certain  in  its  terms,  and  the    deed    should    operate    at    once, 

established  by  testimony  of  an  un-  Hayes  v.   Boylan,    141   111.   400;    30 

doubted    character,   which    is    clear,  N.  E.  Eep.  1041.     As  there  was  never 

definite,  and  unequivocal.     Langston  any  actual  delivery  of  the  deed,  but 

V.  Bates,  84  111.  524.  Even  if  the  the  grantor  ever  kept  it  in  his  own 
existence  of  the  contract  be  satisfac- 


§945 


SPECIFIC    PERFORMANCE. 


1195 


§  945.  Contract  to  be  definite  and  certain. — Where  a  father 
orally  agreed  to  convey  certain  land  to  his  son  in  fee-simple 
when  the  father  should  get  "in  better  financial  circumstances;" 
and  the  son  took  possession  under  the  contract,  and  occupied 
and  improved  the  land  as  his  own,  it  was  held,  in  a  suit  by 
the  son  against  the  father  and  his  grantee  for  specific  perform- 
ance of  the  contract,  that  the  complaint  was  sufficiently  definite 
as  to  the  time  when  the  father  should  deed  to  the  son,  when  it 
set  out  the  contract  and  alleged  that  the  father  was  in  better 
financial  circumstances  when  he  sold  to  defendant  grantee 
than  when  he  made  the  contract,  since  he  owned  two  other 
tracts  of  land,  was  out  of  debt,  had  money  at  interest,  and  was 
drawing  a  considerable  monthly  pension.'     Where  a  vendee  of 


possession,  and  as  it  was  never  his 
intention  that  the  deed  should  pres- 
ently take  effect  and  become  operative 
according  to  its  terms,  there  was  no 
delivery  of  the  instrument  as  the 
deed  of  the  grantor,  and  it  was  not 
rated  as  a  deed.  Cline  v.  Jones,  111 
111.  563.  The  deed  thus  alleged  to 
have  been  executed  was  never  re- 
corded, and  has  not  heen  produced. 
The  bill  alleges  that  it  was  destroyed 
or  canceled  by  the  grantor.  Hence, 
the  claim  that  it  can  be  regarded  as  a 
written  memorandum  to  take  the  case 
out  of  the  operation  of  the  statute  of 
frauds,  is  without  force ;  because,  in 
the  first  place,  there  was  no  contract 
of  sale  to  which  the  deed  could  stand 
related,  nor,  in  the  second  place,  was 
there  any  reference  in  the  deed  itself 
to  any  such  contract,  so  far  as  the 
proof  in  this  case  shows.  Kopp  v. 
Eeiter,  146  111.  437 ;  34  N.  E.  Rep.  942. 
We  do  not  think  that  the  deed  can  be 
regarded  as  having  been  made  as  a 
voluntary  settlement," 

'  Starkey  v.  Starkey,  136  Ind.  349 ;  36 
N.  E.  Rep.  287,  per  Howard,  0.  J. : 
"The  first  objection  that  the  com- 
plaint is  too  indefinite,  is  not  properly 
raised  by  the  demurrer.  This  defect, 
if  it  existed,  could  be  reached  rather 
77 


by  a  motion  to  make  more  specific. 
But  we  think  the  complaint  is  definite 
in  this  respect.  It  is  expressly  alleged 
that  on  November  21,  1890 — the  date 
when  the  deed  was  made  to  Fuller- 
George  W.  Starkey  was  in  better 
financial  circumstances  than  he  had 
been  in  1884,  when  he  made  the  con- 
tract with  appellee,  and  better  than 
he  had  been  at  any  time  prior  to  No- 
vember 21,  1890;  that  he  had  two 
tracts  of  land  besides  that  in  contro- 
versy ;  that  he  was  out  of  debt,  and 
had  money  at  interest,  and  was  re- 
ceiving a  pension  of  $31.25  per  month. 
These  allegations  seem  to  be  suffi- 
ciently definite  as  to  George  W. 
Starkey's  improved  financial  circum- 
stances. Lafollett  V.  Kyle,  51  Ind. 
446,  was  a  case  where  a  father  had 
made  a  contract  with  his  son,  similar 
to  the  one  we  are  considering,  and  ac- 
cording to  which  the  father  agreed  to 
make  the  son  a  deed  for  the  land  in 
question  if  the  son  would  remain 
with  him  and  assist  him,  until  the 
son's  marriage.  This  court  held  that 
the  contract  v.'as  not  invalid  for  un- 
certainty. In  Harless  v.  Petty,  98 
Ind.  53,  the  father  agreed  with  the 
son  to  put  him  in  possession  of  the 
land,  and  make  him   a   deed,  if   the 
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land  under  a  verbal  contract  to  purchase  it  took  possession 
and  built  a  house  thereon  with  money  furnished  by  the 
vendor,  and,  being  unable  to  pay  the  debts  thus  incurred, 
transferred  the  property,  with  the  vendor's  consent,  to  a  third 
person,  who  assumed  the  indebtedness,  it  was  held  that  by  such 
transfer  the  vendee  parted  with  all  his  interest  in  the  land, 
and  a  creditor  of  his,  who  thereafter  obtained  a  judgment,  was 
in  no  better  position  than  he,  and  was  not  entitled  to  a  specific 
performance  of  the  vendee's  contract  to  purchase ;  and  that  the 
judgment  ci'editor  was  not  entitled  to  a  specific  performance  of 
the  vendee's  contract  to  purchase  on  tendering  to  the  vendor 
merely  the  amount  due  as  the  purchase  price  for  the  land, 
where  it  api^eared  that  the  vendor  advanced  money  to  the  ven- 
dee to  enable  him  to  build  a  house  on  the  land  under  an  agree- 
ment that  no  deed  should  be  executed  by  her  until  he  had  paid 


father  did  not  pay  the  son  a  certain 
debt  due  the  son  'in  a  short  time.' 
This  was  held  not  to  be  indefinite. 
The  contract  and  complaint  in  the 
case  at  bar  are  much  more  specific 
and  definite  than  those  in  either  of 
the  foregoing  cases.  The  time  when 
one  becomes  in  'better  financial  cir- 
cumstances' is  capable  of  being  de- 
termined definitely,  quite  as  well  as 
the  time  when  one  'gets  married,'  or 
'a  short  time.'  In  each  case  the  fact 
may  be  known  after  it  has  occurred. 
As  to  the  objection  that  tlie  posses- 
sion of  appellee  was  that  of  an  agent, 
and  not  simply  under  the  contract,  we 
think  that  the  complaint  very  clearly 
shows  that  appellee  was  placeil  in 
possession  of  the  land  by  his  father  as 
one  to  whom  the  father  agreed  to 
make  a  deed  in  fee-simple  on  the  per- 
formance by  the  son  of  certain  condi- 
tions stated.  That  one  of  those  con- 
ditions was  that  the  son  should  give 
to  his  father  one-third  of  certain  crops 
until  the  father  should  be  'in  better 
financial  circumstances'  did  not  make 
the  son  a  tenant.  The  contract  re- 
cited in  the  complaint  says  nothing 


about  rent  or  tenancy,  but  says,  ex- 
pressly, that  'George  W.  Starkey 
would  convey  said  lands  to  the  plaint- 
iff (appellee')  in  fee-simple,  and  in 
the  meantime  the  plaintiff  might  go 
ahead  and  improve  the  said  lands  as 
his  own,  and  for  the  consideration 
aforesaid  the  said  lands  should  and 
would  belong  to  the  plaintiff,  in  fee- 
simple,  forever.'  The  case  of  Puter- 
baugh  V.  Puterbaugh,  131  Ind.  288 ;  30 
N.  E.  Rep.  519,  was  much  like  the  one 
we  are  considering,  being  a  case  in 
which  an  uncle  and  nephew  had  en- 
tered into  a  contract  similar  to  that" 
in  this  case.  The  same  objections 
were  urged  in  that  case  as  are  urged 
in  this — that  the  complaint  was  indefi- 
nite as  to  the  time  when  the  deed 
should  be  made,  and  also  that  the 
possession  of  the  nephew  was  that  of 
a  tenant,  instead  of  an  occupant  un- 
der the  contract  to  make  conveyance. 
The  complaint  was  held  good,  and 
it  was  held  that  the  possession  was 
not  that  of  a  tenant,  although  the 
nephew,  as  one  of  the  conditions  of 
the  contract,  was  to  give  to  his  uncle 
one-half  of  the  crops." 
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the  purchase  price  and  refunded  the  money  advanced.'  An 
oral  contract  will  not  be  enforced  where  plaintiff's  testimony 
as  to  the  amount  to  be  paid  is  denied  by  defendant  and  is  not 
corroborated."  Unless  the  contract  is  clear,  certain,  and  un- 
ambiguous in  its  terms,  so  that  the  description  of  the  subject- 
matter  is  sufficiently  definite  to  point  out  to  the  parties  and  to 
the  court  with  certainty  what  the  purchaser  imagined  himself 
to  be  contracting  for,  or  unless  it  furnishes  the  means  of  identi- 
fying with  certainty  the  land  to  be  conveyed,  a  court  of  equity 
will  not  decree  its  specific  performance.' 

§  946.  The  same  subject  continued. — While  a  parol  agree- 
ment for  the  sale  of  land  must  be  certain  as  to  its  terms  and 
clearly  proved,  this  rule  is  to  be  applied  in  the  courts  below 
which  deal  with  the  facts,  and  when  such  an  agreement  has 


'  Rosenberger  v.  Jones,  118  Mo.  559 ; 
24  S.  W.  Eep.  203. 

2  Eckels.  Bostwick  (1894),  88  Wis. 
493 ;  60  N.  W.  Eep.  784,  per  Pinney,  J. : 
"In  Lord  Walpole  v.  Lord  Orford,  3 
Ves.  Jr.  402,  Lord  Rosslyn  laid  it  down 
as  a  general  proposition,  to  which  he 
knew  of  no  limitation,  that  'all  agree- 
ments, in  order  to  be  executed  in  this 
court,  must  be  certain  and  defined,' 
and  that  'they  must  be  proved  in  such 
manner  as  the  law  requires.'  Unless 
the  evidence  offered  in  support  of  the 
contract  be  fully  sufficient  and  ample, 
a  court  of  equity  will  not  exercise  its 
jurisdiction  to  enforce  it  (Colson  v. 
Thompson,  2  Wheat.  386) ,  although 
it  is  said  that,  where  a  contract  has 
been  partly  executed  by  possession 
having  been  taken  under  it,  the  court 
'will  strain  its  power  to  the  utmost' 
(Parker  u.  Taswell,  2  De  Gex  &  J. 
559,571).  Itislaid  down  in  Fry  on 
Specific  Performance  of  Contracts 
(§  335)  that  'price  is  an  essential  in- 
gredient of  the  contract,  and,  where 
this  is  neither  ascertained  nor  ascer- 
tainable, the  contract  is  void  for  in- 
completeness, and  incapable  of  en- 
forcement.'    Incompleteness  of   con- 


tract and  inability  to  satisfactorily  es- 
tablish it,  in  their  bearing  upon  the 
plaintiff's  right  to  relief,  are  substan- 
tially the  same.  It  is  the  duty  of  the 
court  to  deny  relief,  unless  the  con- 
tract is  clearly  and  satisfactorily 
proven  (Hibbert  v.  Mackinnon,  79 
Wis.  673,  680 ;  49  N.  W.  Eep.  21 ;  Knoll 
V.  Harvey,  19  Wis.  99),  for,  otherwise, 
the  court  has  no  assurance  that  in  in- 
terf  erin  gto  decree  specific  performance 
it  is  not  doing  a  great  injustice.  The 
rule  is  stated  by  Mr.  Pomeroy  in  his 
work  on  Specific  Performance  of  Con- 
tracts (§  136)  that  'if,  upon  all  the  ev- 
idence given  by  both  parties,  the  court 
is  left  in  doubt  as  to  the  entire  contract, 
or  even  as  to  any  of  its  material  terms, 
it  will  not  grant  the  remedy,  although 
a  partial  performance  of  something 
has  been  sufficiently  proved ;  '  and  a 
great  number  of  cases  are  cited  to  that 
effect.  The  application  of  this  rule  to 
the  evidence  before  us  is  fatal  to  the 
plaintiff's  case." 

»  Winter  v.  Trainor,  151  111.  191 ;  37 
N.  E.  Eep.  869;  Bowman  v.  Cunning- 
ham, 78111.  48;  Hamilton?'.  Harvey, 
121  111.469;  Barrett  v.  Geisinger,  148 
111.  98;  35  N.  E.  Eep.  354. 
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been  there  found  on  conflicting  evidence  and  as  found  is 
certain  in  its  terms,  it  must  be  taken  as  established  within  the 
rule,  and  the  findings  are  conclusive  in  the  court  of  last  re- 
sort.' Where  the  alleged  contract  is  embodied  in  certain  let- 
ters between  the  parties,  and  it  appears  therefrom  that  they 
did  not  agree  as  to  the  terms  of  sale,  specific  performance  will 
not  be  decreed/ 

§  94:7.  The  Texas  doctrine. — When  a  contract  is  executory 
on  both  sides,  and  there  has  been  no  part  performance,  if  the 
vendee  seeks  specific  performance,  he  must  show  a  memoran- 
dum of  the  sale,  signed  by  the  vendor;  and,  if  the  vendor 
seeks  to  enforce  the  payment  of  the  purchase-money,  he  must 
prove  a  promise  in  writing  signed  by  the  vendee.  The  part 
performance,  to  take  a  case  out  of  the  operation  of  the  statute, 
must  be  by  the  party  who  seeks  to  enforce  the  contract.'  Spe- 
cific performance  of  a  contract  for  the  sale  of  land,  signed  by 
the  vendors  only,  can  not  be  enforced  against  the  vendees, 
since  the  latter  are,  under  the  statute  of  frauds,  the  parties 
sought  to  be  charged.  And  the  fact  that  the  vendees  accepted 
the  contract  does  not  obviate  the  necessity  of  their  signing  it. 
Where  a  contract  for  the  sale  of  land  is  signed  by  the  vendors 
only,  a  check  by  the  vendees  for  part  of  the  price  is  not  a  suffi- 
cient  acceptance    in  writing,  under  the  statute  of   frauds.*     A 

'Dunckel    v.    Dunckel   (1894),   141  governed  to   a  great    extent  by  the 

N.  Y.  427.  facts  of  each  case  as  it  is  presented. 

2  Clipson  V.  Villars,  151  111.  105;  37  Harrison  v.  Polar  Star  Lodge,  116  111. 

N.   E.  Rep.    695,  per    :Magruder,  J.:  279;  5  N.  E.  Rep.  SI.?.     The  contract 

"For  the  reasons  thus  stated,  and  for  must  be  reasonably  certain  as  to  its 

other  reasons  appearing  in  the  corre-  subject-matter,    its     stipulations,    its 

spondence  and  testimony,  which  it  is  purposes,  its  parties,  and  the  circum- 

not  necessary  to  enlarge  upon,  we  do  stances   under    which   it  was    made, 

not  think  that  the  terms  of  a  contract  Hamilton  c.  Harvey,  121  111.  469;  13 

of  sale  were  ever  agreed  upon  between  N.  E.  Reji.  210.     We   are   inclined  to 

appellant  and  appellee  Villars.     The  think  that  the  action  of  the  court  be- 

negotiations     between     them     were  low  in  dismissint;  the  bills  herein  filed 

droppi^d   and    abandoned    without  a  was  within  the  limits  of  the  exercise 

meeting  of  minds.     As  we  have  often  of  a  sound  legal  discretion." 

said,  courts  of  equity  will  not  always  '  Morris  v.  (iaines,  82  Texas,  255  ;  17 

enforce  the  specific  performance  of  a  S.  W.  Rep.  538. 

contract.     Such    applications  are  ad-  *  Mooie  «.  Powell, 6TexasC.App. 43 ; 

dri'ssed  to  the  sound  legal  discretion  25  S.  W.  Rep.  472,  perTarleton,  C.  J. ; 

of   the  court,  and   the  court  must  be  "In  the  present  case  there  is  an  ab- 
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contract  for  the  sale  of  land,  signed  by  a  part  owner,  will  not 
support  a  suit  by  all  the  owners  for  specific  performance.' 

§  948.  The  Kentucky  doctrine — Pleading  statute  of  frauds. — 

The  doctrine  once  prevailed  in  Kentucky  that  a  verbal  sale  of 
land  was  not  void,  and  that,  while  no  action  could  be  main- 
tained thereon  to  compel  a  conveyance,  it  passed  an  equity  for 
many  purposes.  The  courts  in  later  years  have  reviewed  that 
doctrine,  and  announced  in  its  stead  that  a  verbal  sale  or  di- 
vision of  land,  even  though  held  in  partnership,  is  void,  and 
confers  upon  neither  party  any  equitable  interest  whatever, 
but  only  such  collateral  equities  as  may  arise  out  of  the  trans- 
action, such  as  giving  the  purchaser  a  lien  on  the  land  for  the 


sence  both  of  the  requisite  signing  by 
the  parties  sought  to  be  charged,  and 
of  a  part  performance  by  the  parties 
seeking  to  charge  them.  The  subse- 
quent tender  of  the  deed  by  the  plaint- 
iffs can  not  be  regarded  in  tiie  light 
of  a  part  performance.  This  act  of 
the  plaintiffs  could  not  validate  a  con- 
tract denounced,  in  its  inception,  by 
the  statute.  '  To  so  hold  would  be,  in 
effect,  to  say  the  refusal  to  carry  out 
the  verbal  contract,  upon  which  this 
statute  says  the  party  shall  not  be 
charged,  gives  a  court  of  equity  the 
right  to  enforce  it,  which  would  be 
manifesAy  absurd.'  Ann  Berta  Lodge 
V.  Leverton,  42  Texas,  18.  It  is  true 
that  it  does  not  follow  that  the  con- 
tract or  memorandum  relied  upon  can 
not  be  enforced  because  it  is  in  the 
form  of  a  receipt.  It  has  been  several 
times  held  in  this  state  that  a  contract 
is  not  obnoxious  to  the  statute  of  frauds 
because  it  is  signed  alone  by  one  of 
the  contracting  parties.  Crutchfield 
V.  Donathon,  49  Texas,  691 ;  Fulton  v. 
Robinson,  55  Texas,  401;  Fisher  v. 
Bowser,  1  Posey  Unrep.  Cases,  346; 
Peters  u.  Phillips,  19  Texas,  76;  Dial 
V.  Grain,  10  Texas,  444.  In  each  of 
these  cases,  however,  the  contract 
sought  to  be  enforced  was  executed 


by  the  defendant  in  the  action,  or 
by  the  person  therein  sought  to  be 
charged.  Here  the  situation,  in  the  re- 
spects named,  is  wholly  reversed,  and 
the  agreement  sought  to  be  enforced 
is  signed,  not  by  the  person  there- 
in charged,  but  by  the  person,  alone, 
who  executed  it.  The  fact,  alone,  in- 
sisted upon  by  the  appellants,  that 
the  vendees  accepted  the  memoran- 
dum of  the  sale  signed  alone  by  the 
vendor,  can  not  relieve  the  plaintiffs. 
This  proposition  is  held  to  be  correct 
in  states  where  the  statute  requires 
the  contract  or  memorandum  to  be 
signed  by  the  vendor,  and  where  there 
is  consequently  a  significant  omission 
of  the  expression,  'the  party  sought 
to  be  charged  therewitli.'  " 

'Moore  v.  Powell,  6  Texas  C.  App. 
43;  25  S.  W.  Rep.  472,  per  Tarleton, 
C.  J. :  "Will  a  contract  signed  by  one 
party — a  part  owner  of  the  property 
involved — support  a  judgment  for  spe- 
cific performance  of  a  sale  for  the  en- 
tire property  by  both  owners?  We 
think  not.  We  do  not  see  how  the 
benefits  or  provisions  of  the  agree- 
ment relied  upon  can  be  possibly 
made  to  extend  to  J.  0.  King,  who 
was  in  no  sense  a  party  to  it.  Stew- 
art V.  Gordon,  65  Texas,  344." 
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purchase-money  paid  if  the  possession  has  been  transferred 
pursuant  to  the  verbal  purchase.'  Thus  a  purchaser  of  land 
by  oral  agreement  can  not  compel  a  surrender  of  the  title  from 
a  subsequent  purchaser  by  deed  with  notice;  nor  will  the  ven- 
dor's written  admission,  thereafter  made,  relate  back  to  the 
oral  sale  so  as  to  defeat  his  deed.  The  first  purchaser's  only 
right  is  a  lien  for  his  purchase-money  on  land  in  his  possession 
under  the  agreement.*  It  is  generally  necessary  to  make  the 
defense  of  the  statute  of  frauds  by  answer,  since,  in  counting 
upon  a  contract,  it  is  not  necessary  that  the  pleader  should  set 
out  a  contract  good  under  the  statute  of  frauds,  and  usually 
the  contract  is  set  out  without  stating  whether  it  is  in  writing 
or  not,  in  which  case  the  law  presumes  a  legal  contract,  and 
the  only  way  the  defense  can  then  be  made  is  by  plea.  But, 
when  the  contract  set  out  in  the  petition  appears  upon  the  face 
thereof  to  be  within  the  statute  of  frauds,  there  is  no  reason 
why  the  defense  should  not  be  made  by  demurrer,  and  such 
now  is  generally  the  practice  in  this  country  in  actions  both  at 
law  and  in  equity.' 

§  949.   Part  performance  of  oral  contracts  explained. — The 

phrase  "part  performance"  is  used  as  a  short  and  convenient 
statement  of  the  general  ground  upon  which  verbal  agreements 
regarding  real  estate  are  enforced,  and  the  whole  doctrine 
rests  upon  the  principle  of  fraud,  and  proceeds  upon  the  idea 
that  the  party  has  so  changed  his  situation,  on  the  faith  of  the 
oral  agreement,  that  it  would  be  a  fraud  upon  him  to  permit 
the  other  party  to  defeat  the  agreement  by  setting  up  the  stat- 
ute of  frauds.  Hence  the  term  "part  performance"  falls  short 
of  expressing  the  whole  doctrine  and  theory  of  courts  of  equity 
in  this  matter.  The  change  of  situation  necessary  to  create 
this  equitable  estoppel  must,  of  course,  have  been  rnade  in  re- 
liance upon,  and  in  pursuance  of,  the  oral  agreement,  and  so 

1  Usher  c.  Flood,  83  Ky.  552;    New        »  Storj^  on  Equity  Pleadings  (10th 

burger  J).  Adams,  92  Ky.  26;  17  S.  W.  ed.),  §  762,  note  (b) ;  Browne  on  Stat- 

Eep.  162;  Whiter.  O'Bannon,  86  Ky.  ute  of  Frauds  (4thed.),  §  509;  Galway 

93 ;  5  S.  W.  Rep.  346 ;  Duncan  u.  Dun-  v.  Shields,  1  Mo.  App.  546.     And  see 

can,  93  Ky.  37 ;  18  S.  W.  Rep.  1022.  also,  Roth  v.  Goerger,  118  Mo.  556;  24 

i'Asher  v.  Brock,   95   Ky.   270;   24  S.  W.  Rep.  176. 
S.  W.  Rep.  1070. 
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connected  with  the  performance  of  the  contract  that,  from  the 
nature  of  the  case,  the  defendant  should  understand  it  was 
done  in  reliance  upon  his  agreement,  but  it  is  not  necessarily 
confined  within  the  scope  and  terms  of  such  agreement.' 
Where  parties  enter  into  an  oral  contract  for  the  vacation  of  a 
plat  of  real  property  and  its  replatting,  which  is  done,  and 
further  oral  agreement  is  made  by  the  same  parties  at  the  same 
time,  as  a  part  of  such  oral  contract,  that  one  of  the  parties 
should  convey  to  the  other  a  portion  of  the  replatted  premises. 


•  Wall  V.  Minneapolis,  etc.,  R.  Co., 
86  Wis.  48;  56  N.  W.  Eep.  367,  per 
Cassaday,  J. .  "Where  there  has  been 
such  part  performance  by  the  vendee 
that  it  would  operate  as  a  fraud  upon 
him  to  allow  the  vendor  to  repudiate 
the  contract,  the  same  will  be  enforced 
in  equity.  Paine  v.  Wilcox,  16  Wis. 
202;  Martineau  v.  May,  18  Wis.  54; 
Seaman  v.  A.sohermann,  51  Wis. 
678;  8  N.  W.  Eep.  818;  Cutler i-.  Bab- 
cock,  81  Wis.  195;  51  N.  W.  Eep.  420. 
The  underlying  principle  here  appli- 
cable is  well  expressed  by  Mitchell,  J., 
in  Brown  v.  Hoag,  29  N.  W.  Rep.  135, 
35  Minn.  373,  where  it  is  said:  '  He 
(the  appellant)  invokes  the  rule  that 
acts  relied  on  as  part  performance 
must  be  referable  to  and  done  in  pur- 
suance of  the  contract,  and  seems  to 
assume  that  this  includes  only  acts 
which  were  stipulated  to  be  done  in  th  e 
contract  itself,  and  as  a  part  thereof. 
We  do  not  understand  this  to  be  the 
law.  This  changeof  situationisnot  con- 
fined to  doing  what  the  contract  stipu- 
lated, that  is  'part  performance,' 
strictly  so  called."  In  Eshleman  v. 
Henrietta,  etc.,  -Vineyard  Compa- 
ny, 97  Cal.  670;  36  Pac.  Rep.  775,  the 
court  said:  "The  essential  constitu- 
ents of  such  part  performance  as  will 
take  a  verbal  contract  for  the  sale  of 
land  out  of  the  statute  of  frauds  are 
concisely  stated  by  Mr.  Pomeroy,  in 
his  book  on  Contracts  (section  104),  as 
follows :  'The  foundation  of  the  doc- 
trine is  fraud ;  not  necessarily  an  an- 


tecedent fraud,  consciously  intended 
by  the  party  in  making  the  contract, 
but  a  fraud  inhering  in  the  conse- 
quence of  thus  setting  up  the  statute. 
When  a  verbal  contract  has  been 
made,  and  one  party  has  knowingly 
aided  or  permitted  the  other  to  go  on 
and  do  acts  in  part  performance  of  the 
agreement,  acts  done  in  full  reliance 
upon  such  agreement  as  a  valid  and 
binding  contract,  and  which  would 
not  have  been  done  without  the  agree- 
ment, and  which  are  of  such  a  nature 
as  to  change  the  relations  of  the  par- 
ties, and  to  prevent  a  restoration  to 
their  former  condition  and  an  adequate 
compensation  for  the  loss  by  a  legal 
judgment  for  damages,  then  it  would 
be  a  virtual  fraud  in  the  first  party  to 
interpose  the  statute  of  frauds,  as  a 
bar  to  the  completion  of  the  contract, 
and  thus  to  secure  for  himself  all  the 
benefits  of  the  acts  already  done  in 
part  performance)  while  the  other 
party  would  not  only  lose  all  advan- 
tage from  the  bargain,  but  would  be 
left  without  adequate  remedy  for  its 
failure  or  compensation  for  what  he 
had  done  in  pursuance  of  it.  To  pre- 
vent the  success  of  such  a  palpable 
fraud,  equity  interposes  under  these 
circumstances,  and  compels  an  entire 
completion  of  the  contract,  by  decree- 
ing its  specific  execution.'  To  the 
same  effect  is  the  case  of  Foster  v. 
Maginnis,  89  Cal.  264;  26  Pac.  Rep. 
828." 
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but  which  premises  it  is  admitted  can  not  be  located  or  de- 
scribed, and  that,  therefore,  specific  performance  can  not  be 
enforced,  and  there  has  been  no  entry  into  possession  of  the 
premises  under  the  contract,  an  action  for  damages  for  non- 
performance of  tlie  oral  contract  can  not  be  maintained,  as  it 
is  within  the  statute  of  fi-auds,  and  therefore  void.'  Where  the 
plaintiff,  who  purcliased  land,  paying  part  cash,  the  balance 
payable  within  a  year,  under  oral  agreement  that  he  should 
have  a  deed  thereof  on  final  payment,  cut  wood  on  the  land  for 
fuel,  but  never  entered  into  possession,  and  before  the  year  ex- 
pired his  grantor  conveyed  the  land  to  defendants,  who  ver- 
bally agreed  to  carry  out  his  contract  with  plaintiff,  this  was 
held  an  insufficient  part  performance  by  plaintiff  to  warrant  a 
degree  compelling  defendants  to  convey  the  land  to  plaintiff.^ 

§  950.  Of  building  contract — Partial  performance  decreed. — 

Where  the  defendant  agreed  to  furnish  the  necessary  stone  for  a 
church  building  to  be  erected  hj  plaintiff,  and  to  perform  the 
masonry  work,  but  after  doing  two-thirds  of  the  work,  and  lie- 
ing  paid  a  much  larger  proportion  of  the  stipulated  price,  be- 
came insolvent,  and  was  unable  to  perform  his  contract,  and 
the  stone  required  was  of  a  peculiar  kind  and  color,  and  could 
be  procured  only  from  defendant's  quarry,  and  to  use  other 
stone  to  complete  the  building  would  destroy  its  beauty  and 
harmony,  it  was  held  that  defendant  should  be  compelled  to 
furnish  the  stone  necessary  to  complete  the  building,  and  to 

'Fargiisson    v.    Dulath    Imp.    Co.,  upon  it  on  the  faith  of  the  oral  agree- 

56  Minn.  222;  57  N.  W.  Rep.  480.  ment,  and  where   the  faikire  to  per- 

^  Fulton   V.    Jansen,  99  Cal.  5S7  ;  34  form  by  the  vendor  would  work  a  gross 

Pac.  Rep.  331,  per  Searls,  C. .     "This  fraud  upon   the  vendee,  that  a  court 

falls   far  short  of  making  a  case  for  of  equity  will  decree  specific  perform- 

specific   performance.       Forrester    v.  ance  liy  compelling  the  execution  of 

Flores,   64  Cal.  24;  28  Pac    Rep.   107.  a,   deed.     Story   on  Equity    Jurispru- 

No   improvements   were  made    upon  dence,  §761.     For  money  paid  under 

the  property  by  plaintiff.     The   evi-  an  invalid  contract, the  party  who  pays 

dence  did  not  show,  and  the  court  ilid  has  an  adequate  remedy  at  law.'  It  is 

not  find,   that  plaintiff  entered  into  conchnled  that  there  can  be  no   spe- 

possession  of  the  property.     In  For-  cific  performance  of  the  oral  contract 

resterr.  Flores,  64  Cal.  24,  it  was  said:  to   convey  decreed   upon  the   ground 

'It  is  only  where  the  payment  is  ac-  of  such  part  performance  as  is  shown 

companiedby  achangeof  possessionin  in  this  case." 
the  land,  or  the  expenditure  of  money 
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permit  plaintiff  to  enter  on  his  premises  to  procure  such  stone 
and  to  use  his  derricks  at  the  quarry  and  the  church  building 
in  quarrying  and  moving  the  stone.' 


>  Rector  of  St.  David's  v.  "Wood,  24 
Ore.  396;  34  Pac.  Rep.  18,  per  Moore, 
J.:  "The  specific  performance  of  a 
building  contract  will  rarely  be  en- 
forced (Pomeroy  on  Specific  Perform- 
ance of  Contracts,  §  23)  upon  the  the- 
ory, as  announced  by  Sir  Loyd  Ken- 
yon,  M.  R.,  in  Errington  v.  Aynesly,  2 
Brown  Ch.  341,  'that,  if  one  person 
would  not  build,  another  might  be 
found  who  would,'  and  for  the  reason 
given  by  Lord  Thurlow  in  Lucas  v. 
Commerford,  3  Brown  Ch.l66,  'that  the 
court  could  not  undertake  to  superin- 
tend the  construction  of  a  building.' 
Such  contracts  have  in  some  instances 
been  enforced,  but  they  were  excep- 
tions to  the  general  rule,  and  are 
clearly  stated  by  Jlr.  Justice  Miller  in 
Ross  V.  Union  Pac.  R.  Co.,  1  Woolw. 
26,  as  follows :  '(1)  In  each  case  the 
building  was  to  be  done  upon  the 
land  of  the  person  who  agreed  to  do 
it.  (2)  The  consideration  for  the 
agreement,  in  every  instance,  was  the 
sale  or  conveyance  of  the  hind  on 
which  the  building  was  to  be  erected, 
and  the  plaintiff  had  already,  by  such 
conveyance  on  his  part,  executed  the 
contract.  (3)  In  all  of  them  the 
building  was  in  some  way  essential 
to  the  use,  or  contributory  to  the 
value,  of  the  adjoining  land  belong- 
ing to  the  plaintiff.'  The  prayer  of 
the  complaint  is  for  the  specific  per- 
formance of  the  building  contract, 
provided  it  could  be  granted.  But 
the  decree  does  not  fully  comply  with 
the  prayer.  If  it  had,  there  might 
have  been  just  reason  for  its  reversal. 
The  record  shows  that  the  stone  which 
defendant  agreed  to  furnish  is  of  a 
peculiar  kind,  color,  quality,  and 
texture,  and  that  no  other  stone  of 
like  character  can  be  procured ;  that 


he  had  furnished  such  stone  to  build 
about  two-thirds  of  the  walls,  and,  if 
plaintiff  can  not  procure  a  sufficient 
quantity  of  the  same  kind  to  complete 
the  work,  it  will  be  necessary  to  use 
other  stone,  and  thus  destroy  the 
beauty  and  harmony  of  its  building, 
or  the  walls  must  be  taken  down, 
and  rebuilt  with  other  stone ;  that  de- 
fendant is  insolvent,  and  therefore 
unable  to  complete  his  contract,  al- 
though he  has  received  nearly  the 
whole  consideration  therefor.  Under 
this  state  of  facts,  can  a  court  of  equity 
decree  a  partial  performance,  so  as  to 
carry  out  as  near  as  possible  the  orig- 
inal intent  of  the  parties?  The  con- 
tract was  to  furnish  the  stone  and 
other  material,- and  ei-ect  the  walls. 
The  defendant's  pecuniary  condition 
precludes  a  specific  performance  of 
that  part  of  his  contract  which  re- 
quired him  to  furnish  other  necessary 
material,  and  do  the  labor,  if  such  a 
decree  were  possible  (Pomeroy  on 
Specific  Performance  of  Contracts, 
§  293),  but,  if  he  be  incapacitated  from 
performing  it  in  the  precise  terms,  tlie 
court  will,  if  it  is  possible,  decree  a 
specific  execution  according  to  its 
substance,  by  making  such  variation 
from  unessential  particulars  as  the 
circumstances  of  the  case  require  or 
permit  (Pomeroy  on  Specific  Perform- 
ance of  Contracts,  §  297) .  Courts  will 
not  generally  decree  the  specific  per- 
formance of  a  contract  to  deliver  per- 
sonal property  (Waterman  on  Specific 
Performance  of  Contracts,  §  16),  and 
yet  it  was  held  in  Hapgood  v.  Rosen- 
stock,  23  Fed.  Rep.  86,  that  'agree- 
ments for  the  assignment  of  a  patent, 
and  for  the  delivery  of  chattels  which 
can  be  suppHed  by  the  vendor  alone, 
are   among  those  which  will  be  spe- 
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§  951.  Contract  of  separation. — When  a  wife  has  agreed 
with  her  husband  to  live  apart  from  him,  and  relinquish  all 
interest  in  his  property,  in  consideration,  inter  alia,  of  the  cus- 
tody of  their  son,  but  the  husband  steals  and  detains  him  from 
her,  and,  in  suing  for  divorce,  prays  for  his  custody,  the 
guardians  of  the  minor  children  have  no  standing  to  enforce 
her  contract  against  the  widow.' 


ciflcally  enforced.'  This  decision  was 
approved  by  the  supreme  court  of 
Massachusetts  in  Adams  v.  Messenger, 
147  Mass.  185;  17  N.  E.  Rep.  491.  Ap- 
plying these  rules  to  the  case  at  bar, 
the  defendant  has  stone  which  can  not 
be  procured  from  any  other  quarry,  and 
plaintiff  must  use  it,  or  the  harmony 
of  its  building  will  be  marred,  and, 
since  the  defendant  can  not  be  re- 
quired to  do  that  which  his  pecuniary 
condition  forbids,  he  can  be  negatively 
required  to  specifically  perform  the 
contract  by  compelling  him  to  allow 
the  plaintiff  to  take  the  necessary 
stone  to  complete  the  building." 

'  Bodwell  V.  Bodwell,  66  Vt.  101 ;  28 
Atl.  Eep.  870,  per  Ross,  C.J. .  "This 
is  a  bill  brought  by  the  guardians  of 
the  minor  children  of  E.  B,  Bodwell, 
deceased,  praying  to  have  Ida  A.  Bod- 
well, the  widow  of  the  deceased,  com- 
pelled, specifically,  to  perform  a  post- 
nuptial agreement  entered  into  by 
her,  while  covert,  with  the  deceased, 
in  regard  to  living  separate  and  apart 
from  the  deceased,  and  relinquishing 
'all  right,  title,  and  interest  in  and  to 
his  property  and  estate.'  The  ora- 
tors, as  the  representatives  of  the 
minor  children,  stand  upon  the  rights 
of  E.  B.  Bodwell,  as  they  existed  at 
the  time  of  his  decease.  Without  at- 
tempting to  determine  whether  the 
contract  is  such  that  equity  would 
specifically  enforce  it  under  any  cir- 
cumstances, or  whether  it  is  fair  and 
just  in  its  provisions  for  the  defend- 
ant, or  whether  its  proper  construc- 
tion would  debar  the  defendant  of 


homestead  and  dower,  and  other  pro- 
visions of  the  statute  for  her  benefit, 
in  his  estate,  it  is  elementary  that  'he 
who  seeks  equity  must  do  equity,'  or 
that  a  party  to  a  contract,  or  those 
standing  on  his  rights,  to  entitle  him- 
self to  a  specific  performance  of  the 
provisions  of  the  contract  which  are 
to  be  performed  for  his  benefit,  must 
afl5rmatively  establish  that  he  has 
faithfully  kept  and  performed,  or  is 
ready  and  willing  to  keep  and  per- 
form, all  the  provisions  of  the  con- 
tract resting  upon  him  to  perform,  for 
the  benefit  of  the  other  party.  The 
deceased  had  not  kept  and  performed 
one  of  the  essential  provisions  of  the 
contract  which  rested  upon  him  to 
perform.  By  the  contract,  the  de- 
fendant Ida  A.  Bodwell  was  given  the 
care  and  custody  of  their  minor  son, 
Burleigh  W.,  so  long  as  she  should 
properly  provide  and  care  for  him. 
The  master  has  found  that  she  did 
properly  provide  and  care  for  him, 
and  that  the  deceased  did  not  regard 
this  provision  of  the  contract,  but, 
very  soon  after  it  was  entered  into, 
against  her  wish,  stealthily  took  the 
son  from  her,  and  not  only  detained 
him  from  her  so  long  as  he  lived,  but 
in  the  meantime  brought  a,  bill  of  di- 
vorce against  her,  and  therein  prayed 
to  be  given  the  custody  of  the  son. 
He  put  her  to  the  trouble  and  expense 
of  defending  herself,  not  only  from 
the  charges  in  the  libel,  but  also  from 
the  obtaining  a  decree  for  the  custody 
of  the  son.  Under  these  circumstances, 
E.  B.  Bodwell,  at  the  time  of  his  de- 
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§  952.   Where    contract  improperly  closed  with    agent. — 

Where  one  who  has  made  an  offer  for  land  to  an  agent  is  in- 
formed by  the  principal  that  his  offer  is  not  accepted,  and  then 
closes  the  bargain  with  the  agent  who  does  not  know  of  his  in- 
terview with  the  principal,  he  can  not  have  a  decree  for  spe- 
cific performance.  Thus,  where  an  agent  to  "find  a  pur- 
chaser" for  land  gave  plaintiff  two  days'  refusal  of  it,  within 
which  time  plaintiff  went  to  the  owner,  and  made  an  offer  for 
the  land, but  was  told  that  it  had  been  sold,  and  that  his  offer 
would  have  been  declined,  even  if  it  had  not  been  already  sold, 
and  thereafter  plaintiff  closed  the  bargain  with  the  agent,  who 
was  unaware  of  this  interview,  it  was  held  that  specific  per- 
formance would  not  be  decreed.*  Where  a  general  agent  of  a 
corporation,  acting  under  parol  authority,  sold  land  belonging 
to  the  company,  and  yielded  possession,  without  any  condition 
or  restriction  as  to  its  use,  and  the  price  was  paid  to  the  com- 
pany in  full  by  the  purchaser,  and  improvements  made  by 
him,  he  is  entitled  to  a  specific  performance  of  the  contract  as 
made,  and  to  an  unconditional  deed  from  the  company,  al- 
though the  agent  who  made  the  sale  had  no  authority  to  make 
any  deed  or  other  conveyance.' 

§  963.  Director's  contract  with  corporation. — It  is  conceded 
learning  that  the  directors  of  a  corporation  have  no  authority 
to  bind  the  company  to  any  contract 'made  with  themselves 
personally,  or  to  represent  it  in  any  transaction  with  third 
persons,    in   which  they   have   a   private   interest   at   stake.' 


cease,  did  not  stand  in  such  relations  to  tions,  §§516,  517.  In  Munson  v.  Syra- 
the  contract  that  he  could  call  upon  a  cuse,  etc.,  R.Co.,  103  N.Y.  58,  the  court 
court  of  equity  to  enforce  it  specifically  said :  "The  law  permits  no  one  to  act  in 
in  his  favor.  Neither  do  the  orators,  such  inconsistent  relations.  It  does 
who  stand  on  his  rights.  Decree  re-  not  stop  to  inquire  whether  the  con- 
versed, and  cause  remanded,  with  a  tract  or  transaction  was  fair  or  unfair, 
mandate  to  the  court  of  chancery  to  It  stops  the  inquiry  when  the  relation 
dismiss  the  bill,  with  costs  to  the  de-  is  disclosed,  and  sets  aside  the  trans- 
fendant  in  this  court."  action  or  refuses  to  enforce  it,  at  the 

'  Flynn  v.  Van  Kleek  (Iowa  1894),  instance  of  the  party  whom  the  fidu- 

58  N.  W.  Rep.  1091.  ciary  undertook  to  represent,  without 

"  Brunswick   Co.  v.  Dart  (1894),  93  undertaking  to  deal  with  the  question 

Ga.  747;  20  S.  E.  Rep.  631.  of  abstract  justice  in  the  particular 

'1   Morawetz    on, Private  Corpora-  case.      It  prevents  frauds  by  making 
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Accordingly,  where  the  defendant,  a  corporation  whose  by-laws 
required  the  attendance  of  a  majority  of  its  directors  to  constitute 
a  quorum,  contracted  with  plaintiff,  a  director,  to  purchase  land 
of  him,  at  a  special  meeting  at  which  only  three  of  the  five 
directors  were  present,  one  of  them  being  plaintiff,  and  another 
his  father,  who  also  had  an  interest  in  the  contract,  it  was 
held  that  such  contract  did  not  bind  defendant,  there  being  no 
valid  quorum  present  when  the  contract  was  made,  and  that 
the  plaintiff  could  not  have  it  enforced.' 

§  954.  Enforcing  release  of  dower. — An  agreement  by  a 
wife,  in  consideration  of  a  present  conveyance  to  her  of  certain 
property  and  a  promise  of  a  specified  legacy,  to  release  all 
claims  of  dower  or  otherwise  to  her  husband's  estate,  will  be 
specifically  performed  in  a  court  of  equity  after  she  has  ac- 
cepted the  legacy." 


them,  as  far  as  may  be,  impossible, 
knowing  that  real  motives  often  elude 
the  most  searching  inquiry ;  and  it 
leaves  neither  to  judge  nor  jury  the 
right  to  determine,  upon  a  considera- 
tion of  its  advantages  or  disadvan- 
tages, whether  a  contract  made  under 
such  circumstances  shall  stand  or  fall. 
It  can  make  no  difference  in  the  ap- 
plication of  the  rule  in  this  case  that 
Munson's  associates  were  not  them- 
selves disabled  from  contracting  with 
the  corporation,  or  that  Munson  was 
only  one  of  ten  directors  who  voted 
in  favor  of  the  contract." 

'Hill  V.  Rich  Hill  Coal  Co.,  119 
Mo.  9;  24  S.  W.  Rep.  223,  per  Sher- 
wood, J.:  "  In  People  r.  Batchelor, 
22  N.  Y.  128,  Judge  Cowen  forcibly 
remarks:  'It  is  not  only  a  plain 
dictum  of  reason,  but  a  general  rule  of 
law,  that  no  power  or  function  in- 
trusted to  a  body  consisting  of  a  num- 
ber of  persons  can  be  legally  exer- 
cised without  notice  to  all  the 
members  composing  such  body.'  To 
the  same  effect,  see  1  Morawetz  on 
Private  Corporations  (2d  ed.),  §§479, 


481,531,532;  Green's  Brice  on  Ultra 
Vires,  438,  and  notes;  Metropolitan, 
etc.,  Tel.  Co.  v.  Domestic,  etc.,  Tel. 
Co.,  44  N.  J.  Eq.  568;  14  Atl.  Eep. 
907;  Doernbecher  v.  Columbia,  etc., 
Lumber  Co.,  21  Ore.  573 ;  28  Pac.  Rep. 
899 ;  Angell  and  Ames  on  Private  Cor- 
porations, §492." 

2  Dakin  ■;..  Dakin,  97  Mich.  284 ;  56  N. 
W.  Rep.  562,  per  Hooker,  C.  J. :  "Up- 
on her  part  the  contract  was  wholly 
executory  when  made.  On  the  part 
of  her  husband  it  has  been  fully  per- 
formed. Were  the  contracting  par- 
ties not  husband  and  wife,  and  had 
the  consideration  been  a  promise  to 
pay  money,  performance  by  the  gran- 
tor would  have  taken  the  case  out  of 
the  statute  of  frauds,  and  equity  could 
specifically  enforce  it.  But  counsel 
contend  that  this  can  not  be  done,  be- 
cause the  wife  had  not  the  capacity  to 
make  a  contract  with  her  husband, 
and  that  she  could  not  bind  herself 
by  her  promise  to  accept  this  property 
in  lieu  of  dower  and  other  claims. 
AVe  think  that  a  contract  whereby  a 
wife  releases  her  dower  to  her  hus- 
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§  955.    Contracts  for  sale  of  personalty  not  usually  enforced. 

— The  general  rule  is  that  a  court  of  equity  will  not  order  tlie 
specific  performance  of  a  contract  for  a  sale  of  personal  prop- 


band,  in  consideration  of  the  convey- 
ance to  her  of  property,  from  him,  is 
valid.  It  has  been  so  held  repeatedly. 
Such  release,  whether  to  her  husband, 
or  by  joining  with  him  in  a  deed,  or 
by  election  to  take  a  bequest  under 
his  will,  has  been  held  a  sufficient 
consideration  for  the  conveyance  of 
land  and  for  such  bequests,  even 
against  creditors,  where  the  element 
of  fraud  is  absent.  Farwell  v.  John- 
ston, 34  Mich.  342 ;  Bissell  v.  Taylor, 
41  Mich.  702;  3  N.  W.  Eep.  194.  It 
is  contended  that  such  contracts  are 
permitted  only  when  a  separation  of 
the  parties  is  involved,  and,  while  no 
authority  for  such  position  is  present- 
ed to  us,  the  claim  is  made  that  all 
Michigan  cases,  at  least,  bearing  upon 
this  question  were  such.  However 
this  may  be,  the  case  of  Randall  v. 
Randall,  37  Mich.  563,  determined 
that  the  right  was  of  such  a  nature 
that  the  wife,  by  deeding  directly  to 
the  husband,  might  work  an  equitable 
sale  of  it,  whereby  to  furnish  a  con- 
sideration capable  of  upholding  a 
grant  to  herself;  while  the  case  of 
Rhoades  v.  Davis,  51  Mich.  306;  16 N. 
W.  Rep.  659,  unqualifiedly  plants  the 
right  of  the  wife  to  release  her  dower 
upon  the  married  woman's  act  of  1855, 
and  that  too  in  a  case  of  ejectment. 
That  case  would  seem  to  establish  the 
proposition  that  a  wife  and  her  hus- 
band may  make  contracts  with  each 
other  for  the  purchase  and  sale  of 
property.  It  is  not  a  new  rule  that 
husband  and  wife  may  contract  with 
each  other  in  relation  to  the  separate 
estate  of  the  wife,  and  i-equires  no 
statute  to  make  such  contract  binding 
in  equity,  where  the  contract  is  exe- 
cuted. A  purely  executory  contract 
may  stand  upon  a  different  footing. 


Jenne  v.  Marble,  37  Mich.  319.  Story 
says:  'If  a  wife  having  a  separate 
estate  should  bona  fide  enter  into  a  con- 
tract with  her  husband  to  make  him  a 
certain  allowance  out  of  the  income  of 
such  separate  estate,  for  a  reasonable 
consideration,  the  contract,  although 
void  at  law,  would  be  held  obligatory, 
and  would  be  enforced  in  equity.'  2 
Story  on  Equity  Jurisprudence,  §  1372 ; 
More  V.  Freeman,  Bumb.  205.  In 
the  case  of  Livingston  v.  Livingston, 
2  Johns.  Ch.  537,  a  husband  and  wife 
had  agreed,  for  a  bona  fide  and  valu- 
able consideration,  that  the  husband 
should  purchase  land,  and  build  there- 
on for  her,  and  she  should  paj'  him 
therefor  out  of  the  proceeds  of  her 
own  real  estate.  The  husband  per- 
formed his  part  of  the  agreement, 
which  was  speciflcallyenforced  against 
the  heir  of  his  wife.  If,  then,  a  wife 
may  purchase  land,  and  may  sell  her 
right  of  dower,  and  convey  it  by  a  re- 
lease to  her  husband,  he  holding  the 
title  to  the  lands,  and  release  of  dower 
is  a  valuable  and  valid  consideration, 
and  if  a  deed  from  the  husband  to  the 
wife  is  valid,  it  would  seem  that  the 
only  support  left  for  the  claim  that 
this  was  an  invalid  contract  is  the 
fact  that  it  was  not  executed  by  her 
when  made,  by  the. release  of  her  in- 
terest in  her  husband's  estate.  The 
case  of  Jenne  v.  Marble,  37  Mich.  319, 
was  a  case  at  law.  It  goes  no  further 
than  to  hold  that  a  husband  can  not 
sue  his  wife  at  law  or  in  equity  to  en- 
force a  purely  executory  contract. 
The  case  recognizes  the  jurisdiction 
of  equity  in  matters'  of  contract  be- 
tween husband  and  wife  in  relation 
to  her  separate  estate.  But  this  is 
not  a  purely  executory  contract,  be- 
ing wholy  performed  by  the  husband. 
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erty  because,  ordinarily,  there  is  an  adequate  remedy  at  law." 
As  to  most  kinds  of  personal  property  and  many  stocks,  a  simi- 
lar purchase  can  be  made  in  the  market,  so  that  a  bill  for 
specific  performance  is  needless.  But  this  rule  is  neither  in- 
flexible nor  without  exceptions.  Cases  which  involve  trusts 
are  recognized  exceptions.^  Another  exception  is  that  a  bill 
will  lie  where  the  loss  can  not  be  adequately  compensated  by 
damages  in  an  action  at  law.'  The  allegation  of  a  bill  for 
specific  performance  of  a  sale  of  stock  that  its  value  is  not 
easily  ascertainable  presents  a  case  where  remedy  at  law  is  in- 
adequate. And  it  is  sufficient  for  a  bill  for  specific  perform- 
ance of  a  sale  of  stock  to  allege  that  complainant  can  not  ob- 
tain the  stock  elsewhere  than  of  respondent,  without  alleging 
that  the  stock  was  not  on  the  market,  or  that  complainant  has 
made  effort  to  obtain  other  such  stock.' 

§  956.  Of  contracts  relating  to  chattels,  to  stock,  to  patent 
rights. — As  a  general  rule,  an  action  for  the  specific  enforced 
ment  of  a  contract  relating  to  chattels  will  not  lie,  because  the 
law  affords  adequate  and  complete  redress  in  an  action  for 
damages  .*  A  stockholder  may,  however,  be  forced  to  specifically 
perform  a  contract  to  convey  his  stock  to  the  corporation,  ac- 
cording to  an  appraisal  made  by  the  directors,  to  be  disposed  of 
by  them  as  they  may  see  fit,  where  the  evidence  shows  that  none  of 
the  stock  of  said  corporation  has  ever  been  sold  on  the  market  or 
otherwise  than  by  transfer  to  the  directors,  and  no  fraud  in  the 

and  the  cases  referred  to  above  were  ^  Bumgardner  v.  Leavitt,  35  W.  Va. 

similar,  the  husband  having  perform-  194;    13  S.   E.    Rep.   67;  Johnson   v. 

ed,  while  the  wife  had  not."  Brooks,  93   N.   Y.   337;  Treasurer  v. 

'  Chafee  u.  Sprague,   16   R.   I.  189;  Commercial  Mining  Co.,  23  Cal.  390; 

13  Atl.  Rep.  121.  Eckstein  v.  Downing,  64  N.  H.  248; 

^Chafee   v.   Sprague,  16  R.  I.  189;  9  Atl.  Rep.  626;  White  v.  Schuyler,  1 

Appeal  of  Goodwin  Gas  Stove,  etc.,  Abb.  Pr.  (N.  S.]  300;  31  How.  Pr.  38; 

Co.,  117  Pa.  St.  514;  12  Atl.  Rep.  736;  Todd  v.  Taft,   7  Allen,  371 ;  Story  on 

Johnson  v.  Brooks,  93  N.  Y.  337.     So  Equity  Jurisprudence  (12th  ed.),  §717. 

also,   in   England,   Lord   Chelmsford  *  Mantpn  v.  Ray,  18  R.I.  672;29  Atl. 

said,  in  Cheale  v.  Kenward,  8  De  Gex  Rep.  998. 

&  J.  27,  that  it  was  settled  that  a  bill  ^  Northern    Trust    Co.    t>.    Markell 

for  specific  performance  would  lie  for  (Minn.  1895),  63  N.  W.  Rep.  736 
railway  shares  which  are  not  always 
to  be  had  in  the  market. 
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appraisal  is  charged;  the  remedy  by  an  action  for  damages 
being  inadequate.'  Where  jurisdiction  is  acquired  on  the 
ground  that  the  suit  is  to  enforce  a  trust,  the  court  may  compel 
performance  of  an  obligation  to  transfer  stock,  the  subject  of 
such  trust,  the  value  of  which  is  uncertain.'' 


'  New  England  Trust  Co.  v.  Abbott 
(1894),  162  Mass.  148;  38  N.  E.  Eep. 
432,  Morton,  J.:  "The  defendant 
contends  that  the  plaintiff  is  not  en- 
titled to  specific  performance,  because 
the  stock  was  greatly  undervalued, 
and  because  the  plaintiff  has  a  rem- 
edy at  law.  It  is  evident  that  to  re- 
mit the  plaintiff  to  an  action  at  law 
for  damages  would  defeat  the  very 
purpose  of  the  contract,  and  would 
not,  we  think,  furnish  an  adequate 
remedy.  No  stock  in  the  plaintiff 
company  has  ever  been  sold  in  the 
market,  and  all  the  shares  that  have 
been  transferred  have  been  trans- 
ferred to  the  plaintiff,  and  disposed 
of  by  the  directors  in  the  manner  pro- 
vided. About  three-fourths  of  the 
stock  of  the  original  subscribers  has 
been  thus  transferred.  There  is  no 
evidence  that  the  testator  ever  ob- 
jected to  this  mode  of  dealing  with  it ; 
and  we  see  no  good  reason  why  the 
plaintiff  should  be  obliged  to  accept 
damages  for  which  it  might  be  diffi- 
cult to  lay  down  a  clear  rule,  instead 
of  performance.  Western  Railroad 
Corp.  V.  Babcock,  6  Mete.  (Mass.)  346 ; 
Cushman  v.  Thayer  Manufacturing 
Co.,  76  N.  Y.  365.  The  case  would 
perhaps  stand  differently  if  the  shares 
were  bought  and  sold  in  the  market 
like  most  stocks.  Adams  i>.  Messinger, 
147  Mass.  185;  17  N.  E.  Rep.  491." 

^Krohn  v.  Williamson  (1894),  62 
Fed.  Rep.  869,  Taft,  J. :  "It  is  true 
that  the  relief  asked  is  in  the  nature 
of  a  decree  for  the  specific  perform- 
ance of  an  obligation  to  transfer  per- 
sonal property,  and  that,  ordinarily, 
courts  of  equity  will  not  afford  such  a 
remedy.    The    modern    tendency   of 


courts,  however,  is  towards  a  much 
more  liberal  rule  in  this  regard ;  and, 
if  any  good  reason  appears  why  dam- 
ages for  conversion  will  not  be  ade- 
quate remedy  for  the  injury,  a  decree 
will  be  granted.  Here  the  stock  has 
no  market  value.  The  damage  from 
conversion  would  be  wholly  specula- 
tive and  uncertain.  But  the  controll- 
ing reason  why,  in  this  case,  the  de- 
livery of  the  stock  in  specie  should 
be  decreed,  is  that  the  defendants 
hold  it  in  trust  for  the  complainant. 
The  confidential  relation,  in  violation 
of  which  defendants  seek' to  retain  its 
possession,  gives  the  complainant  the 
option  either  to  have  the  stock  or  its 
value.  The  court,  as  a  court  of  equity, 
acquires  jurisdiction  of  the  action,  not 
because  damages  at  law  would  be  in- 
adequate, but  because  it  is  an  action 
to  enforce  a  trust,  and,  having  juris- 
diction on  this  ground,  may  give  such 
full  relief  as  the  nature  of  the  case 
requires.  Johnson  v.  Brooks,  93  N.  Y. 
337;  Stanton  v.  Percival,  5  H.  L.  Cas. 
257;  Cowles  v.  Whitman,  10  Conn. 
121;  Kimball  v.  Morton,  5  N.  J.  Eq. 
26;  Pomeroy  on  Equity  Jurispru- 
dence, §  14."  In  Electric,  etc.,  Co.  v. 
Gill,  etc.,  Co.,  125  Mo.  140;  28  S.  W. 
Rep.  486,  Barclay,  J.,  said:  "Though 
contracts  for  the  sale  of  rights  under 
patents  may  affect  only  personal 
property,  we  have  no  doubt  that 
equity  may  properly  take  jurisdiction 
of  them  in  such  a  proceeding  as  this, 
and,  on  a  sufficient  showing,  decree 
specific  performance.  The  principal 
footing  of  such  jurisdiction  is  the  ob- 
vious inadequacy  of  the  redress  which 
an  ordinary  action  at  law  for  dam- 
ages would  afford,  as  applied  to  such 
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§  957.  Personal  services — Specific  performance. — There  are 
things  which  money  can  not  buy,  a  thousand  nameless  and 
delicate  services  incapable  of  being  the  subject  of  explicit  con- 
tract, which  money  is  powerless  to  purchase.  The  law  furnishes 
no  standard  whereby  the  value  of  such  services  can  be  esti- 
mated, and  equity  can  make  an  approximation  only  in  that 
direction  by  decreeing  the  specific  performance  of  the  contract.' 


property,  in  event  of  refusal  to  com- 
ply with  an  agreement  for  its  sale. 
Rights  acquired  under  letters  patent 
for  inventions  are  of  such  peculiar 
nature  that  they  are  justly  considered 
proper  subject-matter  for  suits  for  spe- 
cific performance.  Oorbin  v.  Tracy 
(1867),  34  Conn.  325;  Binney  v.  An- 
nan (1871),  107  Mass.  94." 

1  Sutton  V.  Hayden,  62  Mo.  101; 
Sharkey  v.  McDermott,  91  jMo.  647. 
In  Kofka  i>.  Eosioky(1894),41  Neb.328  ; 
59  N.  W.  Rep.  788,  Harrison,  J.,  said: 
"In  Shahan  v.  Swan,  48  Ohio  St.  25; 
2(:iN,  E.  Rep.  222,  the  supreme  court  of 
Ohio  expressly  recognize  the  doctrine 
of  these  cases.  It  there  said:  'Xotwith- 
standing  that  it  is  the  established  rule 
in  Ohio  that  the  payment  of  the  con- 
sideration, even  in  the  personal  serv- 
ice of  the  party  seeking  relief,  does  not 
ordinarily  constitute  such  part  per- 
formance as  will  take  the  case  out  of 
the  operation  of  the  statute,  we  do  not 
wishtobeunderstood  toholdthatcases 
rnay  not  arise  where  specific  perform- 
ance of  a  contract  in  parol  may  be  had 
on  the  ground  that  the  consideration 
had  been  paid  in  personal  services, 
not  intended  to  be,  and  not  susceptible 
of  being  measured  by  a  pecuniary 
standard.'  In  Brinton  )'.  Van  Oott,  8 
rtah,  480 ;  33  Pac.  Rep.  218,  it  was  held 
as  follows :  '  A  verbal  contract,  where- 
Viy  plaintiff  agi-ees  to  live  with  and 
take  care  of  an  old  woman  until  her 
death,  in  consideration  of  her  promise 
to  leave  all  her  property  to  plaintiff, 
is  taken  oat  of  the  statute  of  frauds  by 
the  rendition  of  the   services  during 


the  life-time  of  the  woman ;  and  after 
her  death  equity  will  specifically  en- 
force the  contract  on  the  theory  of 
part  performance,  since  the  services 
rendered  are  of  a  peculiar  character, 
not  intended  by  the  parties  to  be 
measured  by  a  pecuniary  standard. 
*  *  *  A  contract  by  which  an  old 
woman,  in  apparent  good  health,  and 
having  the  expectancy  of  many  j'ears 
of  life,  agrees  to  leave  all  her  prop- 
erty, worth  about  $5,000,  to  a  sixteen- 
year-old  girl,  in  consideration  of  the 
latter's  promise  to  live  with  and  take 
care  of  her  as  long  as  she  lived,  is  not 
void  for  want  of  mutuality  and  fair- 
ness ;  and  after  her  death  the  contract 
will  be  specifically  enforced  in  favor 
of  the  girl,  who  performed  her  part  of 
the  agreement,  though  the  woman 
died  within  three  or  four  months  after 
the  execution  of  the  contract.'  Also: 
'In  this  territory  the  statute  of  frauds 
is  in  full  force.  2  Comp.  Laws,  §  2831. 
It  is  therefore  incumbent  upon  the 
appellant  to  show  by  her  complaint 
that  she  has  partly  or  wholly  per- 
formed her  contract,  so  as  to  take  it 
out  of  the  statute  of  frauds,  "tt'hen 
the  consideration  of  the  agreement 
consists  of  work,  labor,  and  services 
personally  done  and  rendereil  by  the 
plaintiff,  if  the  value  of  the  same  can 
be  ascertained  with  reasonable  accu- 
racy in  an  action  at  law,  and  ade- 
quately compensated  by  the  recovery 
of  damages,  then  neither  the  services 
themselves  nor  the  payment  for  them 
will  avail  as  a  part  performanre  of  the 
verbal  agreement.     But  if  the  services 
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If  the  consideration  for  a  contract  be  labor  and  services,  those 
may  sometimes  be  estimated,  and  their  value  liquidated  in 
money,  so  as  measurably   to  make  the  promisee  whole  on  the 
promisor's  rescission  of  the  contract.     But  in  a  case  where  the 
services  rendered  are  of  such  a  peculiar  character  that  it  is  im- 
possible to  estimate  their  value  to  the  promisor  by  any  pecu- 
niary standard,  it  is  out  of  the  power  of  any  court,  after  the 
performance  of    the  services,  to  restore  the    promisee    to  the 
situation  in  which  he  was  before  the  contract  was  made,  or  to 
compensate   him  in   damages.     Such  a  case  is  clearly  within 
the  rule  which   governs   courts  of    equity  in   carrying  parol 
agreements   into   effect,  where  possession   has  been  taken  of 
landed  property  or  moneys  laid  out  in  improvements  upon 
land  which  the  testator  agreed  to  devise  in  consideration  of  care 
and  maintenance  during  his  life.'    Specific  performance  of  such 
a  parol  contract  will  be  enforced  by  a  court  of  equity  where  one 
party  has  wholly  and  the  other  partly  performed  it,  and  where 
a  part  performance  only  by  the  latter  would  amount  to  a  fraud 
on  the  party  who  has  fully  performed  it.'' 


are  of  such  a  peculiar  character  that  it 
is  impossible  to  estimate  their  value  by 
any  pecuniary  standard,  and  it  is  evi- 
dent that  the  parties  did  not  intend  to 
measure  them  by  any  such  standard, 
then  the  plaintiff,  after  the  perform- 
ance of  these  services,  could  not  be 
restored  to  the  situation  in  which  he 
was  before,  or  be  compensated  by  any 
recovery  of  legal  damages."  Under 
these  circumstances  the  rendition  of 
the  services  is  a  part  performance  of  a 
verbal  agreement.  The  act  of  part 
performance  of  a  verbal  agreement  for 
services  must  be  such  that  it  would  be 
a  fraud  on  the  party  performing  for 
the  other  party  to  refuse  to  perform 
his  part  as  agreed  between  them. 
Pomeroy  on  Specific  Performance  of 
Contracts,  114.'  See  also,  Kormin- 
ekyv.  Korminsky  (Super.  N.  Y.),  21 
N.  Y.  Supl.  611 ;  Godine  v.  Kidd,  64 
Hun,  585 ;  19  N.  Y.  Supl.  335 ;  Jaffee  v. 
Jacobson,  1  0.  0.  A.  11;  48  Fed.  Rep. 
78 


21 ;  Mcl^innon  B.McKinnon,  5  0.  0.  A. 
530;  56  Fed.  Rep.  409;  Haines  v. 
Haines,  6  5Id.  485." 

1  Johnson  v.  Hubbell,  10  N.  J.  Eq. 
332 ;  66  Am.  Dec.  773, 784,  and  author- 
ities in  note;  Rhodes  v.  Rhodes,  3 
Sandf.  Ch.  (N.  Y.)  279,  and  see  also, 
Wright  V.  Wright,  99  Mich.  170;  58 
N.  W.  Rep.  54. 

^Kofka  V.  Rosicky  (1894),  41  Neb. 
328;  59  N.  W.  Rep.  788.  In  this  case 
a  girl  about  seventeen  months  old 
was  given  by  her  parents  to  her  uncle 
and  aunt  under  an  agreement  that 
they  would  adopt  her,  and  rear,  nur- 
ture, and  educate  her,  and  that  she 
was  to  be  as  their  own  child,  and  at 
their  death  to  receive  or  be  'left  all 
the  property  which  they  might  own. 
She  lived  with  them  until  they  died, 
some  ten  years  afterwards,  took  their 
name,  did  not  recognize  or  know  her 
own  father  and  mother  in  the  true 
relation,  but  knew  them  as,  and  called 
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§  958.  Injunctions  in  aid  of  specific  performance. — An  injunc- 
tion to  prevent  the  breach  of  a  contract  will  often  be  eqaivalent  to 
a  decree  for  its  specific  performance.'  It  follows,  as  a  matter  of 
course,  that  an  injunction  in  aid  of  specific  performance  should 
not  be  granted  where  the  complaint  does  not  make  out  a  case 
for  specific  performance.^  Where  there  is  a  clear  contract  and 
a  plain  breach  of  it  equity  may  decree  a  specific  performance 
and  enjoin  a  breach  of  the  contract  if  there  is  not  a  complete 
remedy  at  law.' 


them,  uncle  and  aunt,  and  knew  and 
recognized  her  uncle  and  aunt  as 
father  and  mother.  The  uncle  and 
aunt  died  possessed  of  real  estate  in 
the  city  of  Omaha,  the  title  to  which 
they  did  not,  either  by  deed  or  will, 
transfer  to  the  child.  It  was  held 
that  there  was  such  a  part  perform- 
ance of  the  contract  by  the  parties 
thereto  as  entitled  her  to  a  decree  giv- 
ing her  the  title  to  the  property  by  way 
of  specific  performance  of  the  contract. 
Harrison,  J.,  said:  "  There  is  a  line 
of  authorities  emanating  from  some 
of  our  able  courts  of  last  resort,  most 
notably  those  of  Indiana,  Illinois  and 
Iowa,  which  denies  the  right  to  spe- 
cific performance  of  a  contract  similar 
to  the  one  under  which  the  claim  in 
this  case  arises,  mainly  upon  the 
ground  that  the  statute  was  enacted 
to  cover  just  such  cases,  that  it  will 
work  no  hardship  to  require  parties  to 
put  all  such  agreements  in  writing, 
and  that  the  testimony  of  witnesses 
should  not  be  received,  probably  sev- 
eral years  after  the  happening  of  the 
event,  to  establish  a  contract  by  parol, 
by  which  the  course  of  the  descent  of 
lands  will  be  changed.  These  are 
strong  and  cogent  reasons,  and  it  is 
not  our  province  to  attack  or  attempt 
10  refute  them  as  we  understand  it. 
They  are  the  underlying  principal 
reasons  for  the  rule  as  embodied  in 
the  ^statute,  liut  we  do  not  think  the 
rule  should  be  so  rigidly  adhered  to 
as  to  iirromplish  a  fraud  as  against 
one   of  tlie  persons  affected  by  the 


contract  to  which  it  is  to  be  applied. 
It  is  a  matter  of  discretion  in  the 
court,  which  withholds  or  grants  re- 
lief according  to  the  circumstances  of 
each  particular  case,  when  the  general 
rules  and  principles  which  govern  the 
court  will  not  furnish  any  exact  meas- 
ure of  justice  between  the  parties.  2 
Story  on  Equity  Jurisprudence,  §  742 ; 
Clarke  v.  Koenig,  36  Neb.  572;  .54  N. 
^y.  Eep.  842."  See  also.  Van  Dyne  v. 
Vreeland,  11  N.  J.  Eq.  370,  and  on  a 
second  hearing,  Vanduyne  v.  Vree- 
land, 12  N.  J.  Eq.  142;  Van  Tine  ». 
Van  Tine  (N.  J.  Eq.),  15  Atl.  Eep. 
240;  Johnson  v.  Hubbell,  5  N.  J.  Eq. 
332;  66  Am.  Dec.  773. 

'  Beach  on  Injunctions,  §443,  citing 
Joy  V.  St.  Louis,  138  IT.  S.  1,  46,  and 
see  also,  Dinham  v.  Bradford,  L.  E.  5 
Ch.518;  TJllettt'.CharingCrof-s  Bridge 
Co.,  26  Bcav.  419;  Raphael  r.  Thames 
Valley  Railway,  L.  R.  2  Eq.  37; 
Tscheider  r.  Biddle,  4  Dillon,  5o; 
Biddle  v.  Ramsey,  52  jMo.  153;  Arnot 
V.  Alexander,  44  ?ito.  2.");  Hug  v.  Van 
Burkleo,  58  ^\<>.  202;  Gregory  v. 
Mighell,  18  Ves.  328. 

^  Beach  on  Injunctions,  §§  7,  443, 
citing  Fargo  v.  New  York,  etc.,  E.  Co. 
(189.3),  23  N.  Y.  Supl.  360;  Allen  v. 
Burke,  2  Md.  Ch.  534;  Toledo,  el.-., 
R.  Co.  V.  Pennsylvania  Co.,  54  Fed. 
Rep.  746,  755 ;  Baldwin  r.  Society,  etc., 
9  Sim.  393;  Peto  v.  Brighton  R.  Co., 
1  Hem.  &  M.  468;  McKibbin  v. 
Brown,  14  N.  J.  Eq.  13. 

'Beach  on  Injunctions,  §444,  and 
cases  there  cited.     For  a  full  consid- 
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§  959.  Accounting  as  incidental  to  specific  performance — 
Compensation. — The  general  rule  on  this  subject,  as  laid  down 
by  the  elementary  writers  and  in  the  adjudged  cases,  is  that 
the  court  will,  so  far  as  possible,  place  the  parties  in  the  same 
situation  as  they  would  have  been  if  the  contract  had  been 
performed  according  to  its  terms;  and  to  that  end  the  vendor 
will  be  regarded  as  trustee  of  the  land  for  the  benefit  of  the 
purchaser,  and  liable  to  account  to  him  for  the  rents  and  prof- 
its.' The  rule  in  equity  is  that  on  a  decree  for  specific  per- 
formance, where  there  has  been  delay,  or  change  in  the  quan- 
tity contracted  for,  there  should  be  an  accounting,  prior  to  the 
decree  for  specific  performance.*  A  vendor  of  lands  who  has 
retained  the  title  and  possession,  but  has  bound  himself  to 
convey  on  payment  of  the  price,  is  accountable  for  rents  and 
profits  to  the  vendee  to  the  same  extent  as  a  mortgagee  in  pos- 
session.' The  law  is  well  settled  that  a  lessor  who  can  not 
fully  comply  with  his  contract  will  not  be  allowed  to  set  up 
his  own  inability  to  perform  as  a  defense  when  the  lessee  is 
willing  to  take  what  can  be  demised,  and  compensation  for  the 
balance.* 


eration  of  this  subject  see  Chap.  XIII  for  rents  and  profits  to  like  extent 

of  the  author's  treatise  above  cited.  that  a  mortgagee  in  possession  is  ac- 

•  Worrall  v.  Munn,  38  N.  Y.  137.  countable." 

"  1  Story  on  Equity  Jurisprudence,  *  Pomeroy  on  Specific  Performance 

§  512,  where  it  is  said:     "If  there  is  of   Contracts,  §388.     In  Cochrane  i). 

a  trust  estate,  and  the  cestui  que  trust  Justice   Mining    Co.,    4    Colo.    App. 

comes  upon  his  title  to  recover  the  234;    35  Pac.  Eep.  752,  it  was    held 

estate,  he  will  be  decreed  to  have  the  that  a  decree  of  the  supreme  court, 

further  relief  of  an   account  of  the  directing  specific    performance   of  a 

rents  and  profits."  contract  to  lease  defendant's  mining 

'  Ashurst  V.  Peck,  101  Ala.  499;    14  properties,  which  described  them  by 

So.  Bep.  541,  per  Head,  J.:     "It  is  a  names  of  the  lodes,  and  as  "consisting 

familiar  rule,   declared    in  many  of  of  26. Sacres, "is  not  satisfied bya  sub- 

our  decisions,  that  the  relation  of  a  sequent  decree.on  remand  to  the  lower 

vendor  of    lands,  who  has  retained  court,  ordering  the  malcing  of  a  lease 

the  title  and  bound  himself  to  convey  of  defendant's  properties  "as  owned 

on  payment  of  the  purchase-money,  by  them''  at  the  date  of  the  contract 

to  his  vendee,  is  analogous  to  that  to  lease,  without  stating  the  quantity 

of  mortgagee  to  mortgagor.     All  the  of  land.    Reed,  J.,  said:    "It  appears 

incidents  of  a  mortgage  attach  to  it.  that,  between  the  date  of  the  adver- 

We  hold,  therefore,  that  such  a  ven-  tisement  for  bids  and  the  awarding 

dor  in  possession  of  the  lands  is  ac-  of  lease  to  plaintiff,  defendants  had 

countable  to  the  vendee  or  his  assignee  leased  part  of  the  property  to  otherpar- 
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§  960.  Parties. — No  one  need  be  made  a  party  complainant 
in  whom  there  exists  no  interest,  and  no  one  a  party  defend- 
ant from  whom  nothing  is  demanded.  The  purpose  of  the 
rule  is  to  promote  the  convenient  administration  of  justice,  and 
to  prevent  a  multiplicity  of  suits.  It  rests  to  a  considerable 
degree  in  the  discretion  of  the  court,  and  should  be  restricted 
to  defendants  whose  interests  are  involved  in  the  issue,  and 
are  to  be  affected  by  the  decree.'  Thus  in  an  action  to  compel 
conveyance  to  complainants  of  certain  land,  one  who  has  dis- 
posed of  the  legal  title  to  all  his  interest  in  the  property,  and 
against  whom  no  relief  is  demanded,  should  not  be  made  a 
party  defendant  to  the  action.^     The  general  rule  in  equity  as 


ties,  and  had  also  leased  the  boarding- 
house  used  with  the  property .  It  would 
be  sufficient  answer  to  this  conten- 
tion to  say  that,  having  already  leased 
to  other  parties,  the  exception  and 
reservation  of  those  portions  should 
have  been  made  at  the  time  of  making 
the  contract  with  the  plaintiff.  An- 
other sufficient  reason  why  it  can  not 
prevail  lies  in  the  fact  that  plaintiff  of- 
fered to  adjust  the  matter  by  receiving 
the  rent  which  was  to  be  paid  to  the 
defendants,  -which  offer  was  refused. 
It  will  be  observed  that  one  great  ob- 
stacle to  the  execution  and  acceptance 
of  the  lease  at  the  time  of  the  con- 
tract was  that  the  company,  between 
the  time  of  advertising  and  making 
the  contract  with  plaintiff,  had  dis- 
posed of  some  of  the  property  by 
lease,  and  was  unable  to  comply.  The 
supreme  court  held  that  plaintiff  was 
entitled  to  the  entire  property,  or  to 
have  it  adjusted,  and  receive  the  pro- 
ceeds, or  compensation.  In  other 
words,  the  company  was  held  to  spe- 
cific performance  of  its  contract  as 
made.  The  decree  made  fails  to  con- 
form to  the  decision  of  the  supreme 
court.  It  attempts  to  compel  the 
plaintiff  to  accept  a  lease  of  'all  the 
Justice  Mining  Company's  properties 
as  owned  by  it  on  the  18th  day  of 


March,  1889,'  enumerating  the  lodes, 
and  giving  their  names.  The  quan- 
tity and  parts  remaining  at  that  time 
are  not  shown  or  known.  Plaintiff 
was  entitled  to  a  decree  for  a  lease  of 
the  'Justice,  Marlin,  Monte  Cristo, 
and  Western  Union,  *  *  *  (.qq. 
sisting  of  26.8  acres.'  " 

'  Kerr  v.  Watts,  6  Wheat.  550;  Me- 
chanics' Bank  v.  Seton,  1  Pet.  299. 

2  Burrill  v.  Garst  (R.  1. 1895),  31  Atl. 
Rep.  436,  Matteson,  C.  J.:  "We  see 
no  reason  for  requiring  the  Rhode  Is- 
land Hospital  Trust  Company  to  be 
made  a  respondent.  According  to  the- 
allegations  of  the  bill,  it  has  no  inter- 
est in  the  property  to  which  the  suit 
relates,  having  conveyed  the  interest 
which  it  took  under  the  will  of  Ele- 
thear  Burrill  to  the  respondent.  The 
bill  does  not  seek  to  set  aside  the  deed 
from  it  to  the  respondent,  but  avers 
that  it  passed  to  tlie  respondent  noth- 
ing but  a  naked  legal  title  to  the  prop- 
ert}',  of  which  the  complainants  seek 
a  conveyance  to  themselves.  It  con- 
tains no  allegation  against  the  Rhode 
Island  Hospital  Trust  Company  which 
could  be  made  the  basis  of  any  relief 
against  it,  and  no  relief  against  it  is 
demanded.  By  the  allegations  of  the 
bill,  it  also  appears  that  the  Rhode 
Island  Hospital  Trust  Company  sold 


§  961  SPECIFIC    PEEFOKMANCE.  1215 

to  parties  is  that  all  persons  interested  in  the  subject-matter  of 
the  suit  or  in  the  object  to  be  attained  by  it  ought  to  be  made 
parties  either  as  complainants  or  respondents.'  Persons  are 
necessary  parties  when  no  decree  can  be  made  respecting  the 
subject-matter  of  litigation  until  they  are  before  the  court, 
either  as  complainants  or  defendants;  or  where  the  defendants 
already  before  the  court  have  such  an  interest  in  having  them 
made  parties  as  to  authorize  them  to  object  to  proceeding  with- 
out such  parties.  There  is  also  another  class  of  cases  where 
persons  who  are  not  absolutely  necessary  as  parties  may  be 
made  defendants  at  the  election  of  the  complainant.'  Where 
two  water  companies  agree  to  unite  in  supplying  a  city  with 
water  and  each  appoints  a  trustee  to  manage  its  business  the 
trustees  are  not  necessary  parties  to  an  action  by  one  company 
against  the  other  to  enforce  the  contract.' 

§  961.  Pleadings — ^Variance. — Where  a  complaint  on  a  con- 
tract, by  the  terms  of  which  one  party  is  to  furnish  the  neces- 
sary provisions,  tools,  powder,  etc.,  and  the  other  party  agrees 
to  prospect  and  locate  mineral  lands,  and  do  the  work  neces- 
sary to  the  location  of  mining  claims  thereon,  the  interests 
thus  acquired  in  the  property  to  be  held  jointly  by  the  parties, 
fails  to  allege  that  plaintiff  furnished  the  provisions,  etc.,  as 

only  the  right,  title,  and  interest  of  In  Campbells.  McFadden(TexasApp. 

ElethearBurrill  in  the  land  at  herde-  1895),  31  S.  W.  Eep.  436,  Bryan,  J., 

cease,  and  that  the  respondent  prior  said:     "The  authorities  are  united  in 

to  the  sale  had  express  notice  of  the  holding  that,  in  actions  for  specific 

equitable  ownership  of  the  complain-  performance  of  contracts  concerning 

ants.    If  there  are  equities  existing  real  estate,  the  necessary  parties  de- 

in  favor  of  the  respondent  against  the  fendant  are  the  maker  of  the  contract 

Ehode  Island   Hospital  Trust  Com-  and  his  vendees." 

pany,  as  assumed  by  counsel  in  argu-  '  Beach  on  Modern  Equity  Practice, 

ment,  though  none  were  stated,  they  §§  40, 142, 436 ;  Story  on  Equity  Plead- 

donot  appear  in  the  bill,  and  do  not,  ings,   §§  72,  136-152;  De  Wolf  v.  De 

so  far  as  appears,  affect  the  complain-  Wolf,  4  E.   I.   450,   454;  Mechanics' 

ants ;  and,  if  not,  they  ought  not  to  be  Bank  v.  Seton,  1  Pet.  299,  306 ;  Van 

involved  in    litigation  over  matters  Keuren  v.  McLaughlin,  21  N.  J.  Eq. 

which  do  not  concern  them,  and  which  163,  165. 

can  be  more  appropriately  considered  '  Bailey  v.  Inglee,  2  Paige,  278. 

in  another  suit  between  the  parties  'San  Diego  Water  Co.  v.  San  Diego 

directly  interested  therein.   Demurrer  Flume  Co.,108  Cal.  549;  41  Pac.  Eep. 

overruled."     And  see  also,  Boruff  v.  495. 
Hudson,138Ind.280;  37N.  E.  Eep.786. 
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agreed,  but  alleges  that  defendant  located  a  certain  mining 
claim  under  the  contract;  that  plaintiff  demanded  a  deed  of  his 
interest  in  the  same;  that  such  deed  was  not  executed,  because 
they  were  at  a  place  where  no  proper  execution  could  be  had; 
that  they  then  and  there  agreed  that  each  of  them  had  kept 
his  part  of  said  contract,  and  that  plaintiff  was  part  owner 
and  should  have  a  deed  of  his  interest  in  the  mining  claim 
— such  allegations  are,  in  the  absence  of  a  special  demur- 
rer, suflBcient  to  entitle  the  plaintiff  to  a  deed.'  In  order  to 
enforce  specifically  a  parol  gift  of  land  upon  the  ground 
that  the  donee  has  made  valuable  improvements  on  the  faith 
of  the  gift,  the  allegations  and  the  proof  must  correspond. 
Consequently  where  the  gift  alleged  was  of  a  definite  part  of  a 
tract  of  land,  proof  that  the  whole  tract  was  given  will  not 
warrant  a  decree  for  specific  performance.^  The  contract,  a 
specific  performance  of  which  is  prayed,  embracing  several  dis- 
tinct matters,  and  being  on  its  face  severable,  and  the  de- 
murrer going  to  the  petition  as  a  whole,  and  not  separately  to 
any  particular  part  of  it,  and  there  being  equity  in  the  peti- 
tion, at  least  as  to  the  prayer  for  a  conveyance  of  the  ten  acres 
of  land  upon  which  the  plaintiff's  mills  have  been  erected, 
there  was  no  error  in  overruling  the  demurrer.^ 

'  Meylette  v.  Brennan,  20  Colo.  242 ;  deed  could  be  had,  but  that  it  was 

38  Pac.  Rep.  75,  Hoyt,  C.  J..     "The  then  and  there  agreed  that  each  party 

complaint,  however,  does  allege  that  had    fully  kept    and  performed  the 

in  pursuance  of  the  contract  the  de-  conditions  imposed  upon  him  by  the 

fendant  discovered  and  located  the  agreement,  and  that  plaintiff  was  the 

Monte  Cristo  lode  mining  claim,  situ-  owner  of,  and  entitled  to,  and  should 

ate  in  Maroon  mining  district,  county  have   a  deed   of  conveyance  to,  the 

of  Pitkin,  and  state  of  Colorado,  and  said  one-eighth   interest.     Although 

caused  the  same  to  be  made  a  matter  this  fprm  of  pleading  is  not  to  be  com- 

of  record,  and  that  plaintiff  had  de-  mended  as  a  model,  the  allegations 

manded  of  the  defendant  a  deed  of  are,  we  think,  in  the   absence  of  a 

conveyance  of  a  one-eighth  interest  in  special  demurrer,  sufficient,  and  that 

the  said  lode  mining  claim  ;  this  being  evidence  of  compliance  by  the  plaint- 

the    interest    which,    it    is    alleged,  iff  with  the  terms  imposed  upon  him 

plaintiff  was  to  have  under  the  con-  by  the  contract  was  properly  admit- 

tract.     It  is  further  alleged  that  said  ted." 

deed  was  not  executed  for  the  reason  ^  Rives  v.  Lamar  (1894),  94  Ga.  186; 

thnt  the  parties   were   at   a  distance  21  S.  E.  Rep.  294. 

from  any  place  where  the  proper  ex-  '  Napier    v.    Union    Cotton   Mills 

ecution  and  acknowledgment  of  the  (1894),  93  Ga.  587. 
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§  962.  Dismissal  of  bill  without  prejudice — Alternative  de- 
cree.— Where  a  suit  for  the  specific  enforcement  of  a  contract 
to  sell  land  fails,  because  the  complainant  has  not  perfect  title, 
the  suit  should  be  dismissed  without  prejudice,  so  that  he  may 
still  have  his  remedy  at  law.'  But  a  judgment  for  defendant 
in  an  action  to  enforce  an  oral  contract  for  land,  which  plaintr 
iff  has  taken  possession  of  and  improved,  will  not  be  modified, 
so  as  to  dismiss  the  complaint  without  prejudice,  where  the 
evidence  as  to  consideration  to  be  paid  is  insufficient  to  war- 
rant judgment  for  plaintiff,  because,  the  contract  being  void, 
plaintiff  could  have  no  remedy  at  law  on  it.^  Where,  in  an 
action  by  the  vendee  for  specific  performance  of  a  contract  to 
convey,  the  evidence  shows  that  the  price  has  not  been  en- 
tirely paid  or  tendered,  and  the  amount  unpaid  is  determined, 
it  is  not  error  to  dismiss  the  bill,  instead  of  retaining  it  for 
an  accounting.'  In  an  action  for  specific  performance  of  a 
contract  to  sell  lands,  where  the  issue  is  whether  defendant 
ratified  the  unauthorized  act  of  his  agent'  in  making  the  con- 
tract, a  judgment  for  the  defendant  in  a  former  action  between 
the  same  parties  for  damages  caused  by  recording  such  con- 
tract, and  thus  placing  a  cloud  on  the  title,  is  not  conclusive 
where,  under  the  instructions  in  that  action,  the  jury  might 
have  found  for  defendant  either  on  the  ground  that  plaintiff 
had  ratified  the  contract,  or  that  no  damage  had  been  sus- 
tained by  placing  it  on  record,  and  the  verdict  does  not  specify 
on  which  ground  the  jury  acted.*  Where  the  plaintiff,  the 
owner  of  a  land  contract,  agreed  with  a  builder  that  the  latter 
should  erect  a  house,  take  the  land  as  security  for  payment  for 
the  house,  pay  off  what  remained  due  on  the  original  purchase 
price,  and  reconvey  after  these  amounts  were  repaid  by  com- 
plainant, and  the  latter  contract  was  afterwards  assigned  to 
defendant,  who  mortgaged  the  premises  and  erected  a  building 
not  in  substantial  compliance  with  the  contract,  and  in  a  suit 
for  specific  performance,  the  court  decreed  that  defendant  re- 

1  Smith  V.  Kimball  (1894),  153  111.  '  Sawtells  v.  Howard  (Mich.  1895), 
368;  38  N.  E.  Eep.  1029.  62  N.  W.  Rep.  156. 

2 Eckel  V.  Bostwick  (1894),  88  Wis.  ^De  Sollar  v.  Hanscome  (1895),  158 
493;  60  N.  W.  Bep.  784.  U.  S.  216;  15  Sup.  Ot.  Rep.  816.    And 

see  Russell  v.  Place,  94  U.  S.  606,  608. 
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move  the  house  and  reconvey  to  plaintiff,  after  receiving  the 
sums  he  had  paid  for  taxes  and  on  the  purchase  price,  or  tliat 
he  accept  complainant's  offer  of  a  house  and  a  portion  of  the 
lot,  and  reconvey  to  her  the  remaining  portion  free  from  in- 
cumbrances, it  was  held  that  the  positive  requirement  that  de- 
fendant remove  the  building  was  impracticable  unless  the 
court  should  go  into  the  building  business,  but  that  being  in- 
serted in  the  decree  for  the  defendant's  benefit  he  could  waive 
it  if  he  chose;  and  that  in  other  respects  the  decree  was  proper.' 

'  Crawford    v.     Schneider     (Mich,    cree,  see  Giddinga  v.  Land  and  Water 
1895),  64  N.  W.  Eep.  39.      As  to  the    Co.,  109  Cal.  116;  41  Pac.  Eep.  788. 
court's  discretion  in  framing  the  de- 
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president's  signature. 

979.  Chattel  mortgage  as  the  per- 
•  sonal   act  and  deed  of   the 

president. 

980.  Eule   and  test  of  ultra  vires — 

Injunctions. 

981.  The  same  subject  continued. 

982.  The  Massachusetts  doctrine. 

983.  Acts  uUra  vires — The  Connecti- 

cut definition,  /-loiox 


985. 
986. 

987. 

988. 


990. 


991. 


992. 


993. 


994. 


995. 

996. 
997. 
998. 

999. 

1000. 

1001. 

1002. 
1003. 

1004. 


Ultra  vires  lease  or  sale  of  fran- 
chise— The  remedy. 

The  same  subject  continued. 

Act  ultra  vires — When  stock- 
holders estopped  to  attack. 

Corporate  sale  in  violation  of 

charter. 
Special  illustrations   of   acts 
not  ultra  vires. 

Voting  trust  agreements. 

Guaranteeing  contracts  of 
other  corporations. 

Investing  in  the  stock  of  an- 
other corporation  —  When 
prohibited. 

Holding  stock  of  another  cor- 
poration. 
Ultra  vires  stock  subscriptions 
in  other  companies. 

The  same  subject  continued — 
Ultra  vires  defense  not  fa- 
vored. 

Where  benefits  are  received — 
Conflict  of  doctrine. 

The  same  subject  continued. 

The  rule  in  Georgia. 

Contracts  to  prevent  competi- 
tion. 

Authority  from  by-laws  — 
Limitations. 

Apparent  authority — Eatifl- 
cation. 

Authority  by  resolution  of 
board  of  directors. 

The  same  subject  continued. 

Estoppel  to  deny  officer's  au- 
thority. 

Ratification  of  officer's  unau- 
thorized acts. 
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j  1005.   Agents'  authority  from  cor-     §  1030. 
porate  acquiescence.  1031. 

1006.  Ratification  of    agents'   con-       1032. 

tracts. 

1007.  The  same  subject  continued.  1033. 

1008.  President  to  act  as  authorized 

by  directors— Presumption.        1034. 

1009.  President's  general  authority. 

1010.  Contracts  by  the  president  or        1035. 

general    manager  —  As    to 
cognovit.  1036. 

1011.  Treasurer's  impUed  power  to 

make  notes. 

1012.  Contracts  made  by  principal       1037. 

stocliholders. 

1013.  How    far  the  corporation  is        1038. 

bound   by  its  ofiicer's  acts 

and  knowledge.  1039. 

1014.  Directors    as   trustees  —  Con- 

tracts with  themselves.  1040. 

1015.  Directors     buying    claims        1041. 

against  the  corporation. 

1016.  The  same  subject  continued.  1042. 

1017.  Directors  acting  for  or  against 

the  corporation. 

1018.  The  same  subject  continued —        1043. 

Laches. 

1019.  AVhere   contracts  are  benefi-        1044. 

cial. 

1020.  Corporation  liable  for  bene-        1045. 

fits  received  despite  irregu-        1046. 
larities. 

1021.  Whether  directors  may  act  in 

a  foreign  state.  1047. 

1022.  A   director  as   seller  to  him- 

self. 104S. 

1023.  Directors   voting    themselves         1049 

salaries — Ratification. 

1024.  Contract  for  directors'  benefit        1050. 

voidable  not  void— Assent. 

1025.  The  same  subject  continued^ 

Miscellaneous.  1051. 

102G.    Selling  official  influence. 

1027.  Signing  receipt  for  own  goods. 

1028.  Where  contract  is  executed.  1052. 

1029.  Enjoining  the  directors  at  the 

suit  of  stockholders.  1053, 


Contracts  by  promoters. 

The  same  subject  continued. 
Personal  liability  of  promot- 
ers. 

Corporations  adopting  pro- 
moter's contract. 

Ofl[icer'8  compensation  for 
extra  services. 

Employment  of  counsel  by 
vice-president. 

Subscription  for  stock  as  con- 
tract —  Shareholders'  con- 
tract mutual. 

Conditions  precedent  to'  sub- 
scriber's liability. 

Subscription  before  incorpo- 
ration. 

Irregular  incorporation — Sub- 
scribers' acquiescence. 

When  subscriber  is  estopped. 

The  Louisiana  rule — Subscri- 
ber estopped. 

Withdrawal  of  subscription — 
By  death  or  insanity — No- 
tice. 

Subscriptions  procured  by 
fraud. 

The  same  subject  continued — 
Laches. 

Transfer  of  shares. 

Disclosing  corporate  insolv- 
ency as  between  stockhold- 
ers. 

De  far  to  corporations — Liabil- 
ities arising  therefrom. 

The  same  subject  continued. 

De  facto  officers — Binding 
acts. 

Proving  officer's  authority 
where  official  minutes  are 
lost. 

Making  of  notes,  etc.,  by  the 
president  and  secretary  of 
the  corporation. 

Corporate  liability  on  stock 
certificates. 

The  same  subject  continued. 


§  963.    Corporate  power  to  make  contracts. — It  is  declared 

by  the  civil  code  of  California  that  every  corporation,  as  such, 
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has  the  power  to  enter  into  any  obligations  or  contracts  es- 
sential to  the  transaction  of  its  ordinary  affairs,  or  for  the  pur- 
poses of  the  corporation;'  and  the  California  rule  is  that  whether 
a  contract  is  "essential"  to  the  transaction  of  its  ordinary  af- 
fairs, or  for  the  purposes  of  the  corporation,  is  to  be  determined 
by  the  corporation  or  those  to  whom  the  management  of  its 
affairs  is  intrusted.  If  it  is  within  the  apparent  scope  of  its 
organization,  the  fact  that  the  contract  has  been  entered  into 
by  it,  or  by  its  representative,  is  a  determination  on  the  part 
of  the  corporation  that  it  is  essential,  and  the  corporation  will  not 
be  permitted  thereafter  to  question  its  effect/  Under  the  laws  of 
Illinois  the  power  to  mortgage  property  as  security  for  an  in- 
debtedness, when  not  expressly  denied  to  a  corporation,  is  re- 
garded as  incidental  to  its  power  to  acquire  and  hold  real  estate; 
and  such  power  may  be  exercised  by  the  directors  or  other  gov- 
erning body,  unless  it  is  expressly  withheld  by  the  charter  or 
by-laws.'  It  is  well  settled  that  a  corporation,  without  special 
authority,  may  dispose  of  its  lands,  goods  and  chattels,  or  any 
interest  in  the  same,  as  it  deems  expedient,  and,  in  the  course 
of  its  legitimate  business,  may  make  a  bond,  mortgage  bond, 
note  or  draft;  and  also  may  make  composition  with  creditors 
or  an  assignment  for  their  benefit  with  preferences,  except 
when  restrained  by  law.*  The  fact  that  the  stockholders  in 
two  corporations  are  the  same,  or  that  one  corporation  exer- 
cises a  control  over  the  other  through  ownership  of  its  stock, 
or  through  the  identity  of  the  stockholders,  such  corporations 
being  separately  organized  under  distinct  charters,  does  not 
make  either  the  agent  of  the  other,  nor  merge  them  into  one, 
so  as  to  make  the  contract  of  one  corporation  binding  upon 
the  other.' 

'  California  Civil  Code,  §  354.  in  respect  to  Adams  v.  Railroad  Co. . 

^ Bates  V.  Coronado  Beach  Co.  (Cal.  "The  simple  question  presented  was, 

1895),  41  Pac.  Eep.  855.  had  the  mayor  and  aldermen  of  the 

'Bensiek  ■«.  Thomas  (1895),  66  Fed.  city   of  Memphis   the  power,   under 

Rep.  104;    Aurora  Horticultural   So-  their  charter,  to  mortgage  their  real 

ciety  V.  Paddock,  80  111.  263.  property    or    estate    for    corporation 

^  White  Water  Canal  Co.  tJ.Vallette,  purposes?"     And  the  court  decided 

21  How.  414.    This  language  is  quoted  it  had.     McKinney  v.   Hotel  Co.,  12 

with  approval  by  the  Tennessee  court  Heisk.  104,  120. 

in  Adams  v.  Railroad  Co.,  2  Cold.  645-        ^  Richmond  Const.  Co.  v.  Richmond 

660.    As  was  said  in  a  subsequent  case  R.  Co.  (1895),  68  Fed.  Rep.  105. 
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§  964.  Gas  company's  power  to  mortgage. — When  its  char- 
ter does  not  confer  the  right  of  eminent  domain  or  exclusive 
privilege,  a  gas  company  can  mortgage  its  entire  property  to 
secure  bonds  and  floating  indebtedness,  although  the  charter 
does  not  expressly  confer  the  right  to  mortgage.' 


'  Hunt  V.  Memphis  Gas  Light  Co. 
(Tenn.  1895),  31  S.  W.  Eep.  1006, 
Malone,  J. :  "  It  is  insisted  by  the 
complainants  that  corporations  to 
which  are  given  large  powers  and 
valuable  privileges,  from  the  exercise 
of  which  it  is  expected  the  public  will 
derive  advantages,  are  impliedly  re- 
strained in  their  power  of  alienation, 
railroad  companies  falling  in  this 
class ;  and  it  is  insisted  that  gas  com- 
panies are  gitas /-public  corporations, 
and  are  governed  by  the  same  rules, 
and,  in  the  absence  of  legislative  au- 
thority, can  not  execute  a  valid  mort- 
gage. Many  authorities  are  cited  by 
counsel  for  complainants,  and  much 
reliance  is  placed  upon  the  case  of 
Portland  Natural  Gas  and  Oil  Co.  ■». 
State,  an  opinion  by  the  supreme 
court  of  Indiana,  reported  in  8  Am. 
R.  &  Corp.  Rep.  640;  135  Ind.  54;  34 
N.  E.  Rep.  818,  and  the  note  thereto. 
All  of  these  authorities  have  been  care- 
fully considered;  and  none  of  them 
support  the  contention  of  counsel  for 
complainants  to  the  extent  claimed. 
They  mainly  discuss  the  question 
whether  or  not  gas  companies,  water 
companies,  and  the  like  are  quani- 
public  corporations,  and  some  of  the 
cases  so  hold.  Some  of  them  place  the 
holding  upon  the  ground  that  the  right 
of  eminent  domain  had  been  conferred 
upon  the  corporation,  which  is  not  the 
case  with  regard  to  the  Memphis  Gas- 
Light  Company;  and  others,  again, 
place  the  decision  upon  the  ground  of 
an  exclusive  privilege  given  the  com- 
pany to  occupy  the  streets, alleys, lanes, 
etc.,  of  a  city ;  thus  practically  giving 
it,  in  such  case,  a  monopoly  of  sup- 
plying the  city  with  gas.    In  the  case 


of  Memphis  Gayoso  Gas  Co.  v.  Wil- 
liamson, 9  Heisk.  314,  it  was  held  by 
this  court,  in  1872,  that  it  was  not  the 
intention  of  the  legislature,  in  the 
act  incorporating  the  Memphis  Gas- 
Light  Company,  to  confer  the  exclu- 
sive right  to  manufacture  gas  in  that 
city.  It  thus  appears  that  there  are 
material  differences  between  the  case 
at  bar  and  those  relied  upon  by  the 
complainants.  None  of  the  authorities, 
however,  hold  that  a  gas  company  is 
without  power  to  execute  a  mortgage. 
A  municipal  corporation  is  confessed- 
ly a  public  corporation;  and,  if  the 
power  to  mortgage  is  enjoyed  by  a 
municipality,  it  is  difficult  to  perceive 
upon  what  principle  of  public  policy 
this  power  should  be  denied  a  gas 
company,  even  though  it  is  a  quasi- 
public  corporation.  In  2  Cook  on 
Stock,  Stockholders  and  Corporation 
Law,  §  779,  at  page  1261,  it  is  said :  'A 
corporation,  other  than  railroad  cor- 
porations, may  mortgage  its  real  es- 
tate and  personal  property  for  the 
purpose  of  securing  its  bonds  or  other 
evidence  of  debt,  unless  there  is  some 
provision  in  its  charter  expressly  pro- 
hibiting or  regulating  this  right.  The 
right  to  mortgage  is  the  natural  result 
of  the  right  to  incur  a  debt.'  Numer- 
ous cases  are  cited  in  the  note ;  and, 
further  on,  discussing  the  same  sub- 
ject, under  the  title,  'Gas  Companies,' 
the  same  author  says :  'A  gas  company 
may  give  a  mortgage  on  its  plant.' 
§  927,  p.  1262.  Mr.  Beach  lays  down 
the  doctrine  broadly  that  all  corpora- 
tions, unless  restrained  by  their  char- 
ter, have  implied  power  to  mortgage, 
'the  only  exception  being  that  of  rail- 
roads.'    2  Beach  on  Private  Corpora- 
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§  965.  Implied  powers  of  corporations — Cliarter  as  con- 
tract. — Corporations  are  the  creatures  of  the  law,  and  they  can 
only  exercise  such  powers  as  are  granted  by  the  law  of  their  crea- 
tion. An  express  grant,  however,  is  not  necessary.  In  every 
express  grant  there  is  implied  a  power  to  do  whatever  is  neces- 
sary or  reasonably  appropriate  to  the  exercise  of  the  authority 
expressly  conferred.  The  difiaculty  in  any  particular  case  is  to 
determine  whether  the  power  of  a  corporation  to  do  an  act  can 
be  implied  or  not.'  Two  Texas  corporations  were  organized 
under  general  laws  of  that  state  by  substantially  the  same  per- 
sons, one  for  the  purchase,  subdivision  and  sale  of  land,  and 
the  other  for  the  consfVuction  and  maintenance  of  street  rail- 
roads. Each  was  largely  dependant  on  the  other,  to  make  the 
investments  profitable.  To  pay  off  certain  indebtedness  of  one 
company,  and  to  construct  a  railroad  for  the  other,  the  two  cor- 


tions,  §§  388,  389,  738,  et  seq.  To  the 
same  effect,  see  Jones  on  Mortgages 
of  Eeal  Property,  §  124 ;  Morawetz  on 
Private  Corporations,  §  346 ;  Detroit 
V.  Mutual  Gaslight  Co.,  43  Mich.  694; 
5N.  W.  Eep.  1039;  Haysc.  Gas  Light, 
etc.,  Co.,  29  Ohio  St.  330.  Though  the 
authorities  in  other  states  agree  in 
holding  that  a  railroad  corporation, 
owing  to  the  peculiar  relation  which  it 
bears  to  the  public,  should  be  denied 
the  right  to  execute  a  mortgage,  unless 
it  has  express  legislative  authority 
therefor,  yet,  as  a  matter  of  fact,  this 
power  is  always  conferred ;  and,  in- 
deed, it  is  doubtful  whether  a  railroad 
could  be  successfully  operated  without 
the  power  to  mortgage." 

'  North  Side  R.  Co.  v.  Worthington 
(Texas  1895),  30  S.  W.  Eep.  1055,  per 
Gaines,  C.  J. :  "The  question  has 
given  rise  to  much  litigious  contro- 
versy and  to  much  conflict  of  decis- 
ion. It  is  not  easy  to  lay  down  a 
rule  by  which  the  question  may  be 
determined ;  but  the  following,  as  an- 
nounced by  a  well-known  text-writer, 
commends  itself,  not  only  as  being 
reasonable  in  itself,  but  also  as  being 
in  accord  with  the  great  weight  of  au- 


thority. 'Whatever  be  a  company's 
legitimate  business,  the  company  may 
foster  it  by  all  the  usual  means.  But 
it  may  not  go  beyond  this ;  it  may  not, 
under  the  pretext  of  fostering,  entan- 
gle itself  in  proceedings  with  which  it 
has  no  legitimate  concern.  In  the 
next  place,  the  courts  have,  however, 
determined  that  such  means  shall  be 
direct,  not  indirect, — i.  e.,  that  a  com- 
pany shall  not  enter  into  engagements, 
as  the  rendering  of  assistance  to  other 
undertakings,  from  which  it  antici- 
pates a  benefit  to  itself,  not  immedi- 
ately, but  mediately  by  reaction,  as  it 
were,  from  the  success  of  the  opera- 
tions thus  encouraged ;  all  such 
proceedings  inevitably  tending  to 
breaches  of  duty  on  part  of  the  di- 
rectors, to  abandonment  of  its  pecu- 
liar objects  on  part  of  the  corpora- 
tion.' Green's  Brice's  Ultra  Vires, 
88.  In  short,  if  the  means  be  such  as 
are  usually  resorted  to,  and  a  direct 
method  of  accomplishing  the  purpose 
of  the  incorporation,  they  are  within 
its  powers.  If  they  be  unusual,  and 
tend  in  an  indirect  manner  only  to 
promote  its  interests,  they  are  held  to 
be  ultra  vires." 
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porations  jointly  executed  bonds  secured  by  mortgage  on  their 
joint  property.  It  was  lield  that  the  issuing  of  the  bonds,  in 
so  far  as  each  company  extended  its  credit  to  promote  the  in- 
terests of  the  other,  was  ultra  vires,  and  to  that  extent  void,  al- 
though each  was  bound  for  its  proportionate  amount  of  the 
debt." 

§  966.    Incidental  or  implied  powers. — A  private  corporation 
with  express  power  to  buy  and  hold  real  estate  and  erect  build- 


'  North  Side  R.  Co.  v.  Worthington 
(Texas  1895),  30  S.  W.  Eep.  1055, 
Gaines,  C.  J.:  "It  occurs  to  us  that, 
in  determining  the  powers  of  a  corpora- 
tion, a  distinction  should  be  observed 
between  such  as  are  created  by  spe- 
cial charters  and  such  as  come  into 
existence  by  virtue  of  authority  con- 
ferred by  a  general  law.  A  charter  is 
in  the  nature  of  a  contract,  and  it 
may  be  that,  in  construing  a  special 
charter,  we  should  construe  it  in  the 
light  of  the  special  circumstances  at- 
tending the  enterprise  which  was  in- 
tended to  be  promoted ;  as,  in  case  of 
a  railroad,  its  connection  with  other 
lines  of  transportatioa,  whether  by 
water  or  land,  or  its  terminus  at  a 
seaport.  The  last  mentioned  circum- 
stance seems  to  have  had  a  control- 
ling influence  upon  the  court  in  the 
case  of  Railway  Co.  v.  Redmond,  10 
O.  B.  (N.  S.)  675,  already  cited.  For 
example,  if  the  legislature  had  the 
power  to  grant  and  had  granted  a 
special  charter  to  the  City  Company, 
and  it  had  appeared  that  a  street  rail- 
way was  necessary  to  the  success  of 
the  corporation,  and  that  this  was 
known,  it  may  be  that  the  power  to 
construct,  or  at  least  to  aid  the  con- 
struction of,  the  street  railway,  would 
have  been  implied.  But,  this  corpora- 
tion having  been  created  under  a 
general  law,  we  do  not  see  that  it  cin 
claim  the  right,  by  reason  of  its  pecu- 
liar surroundina-s,  to  exercise  a  power 
which  another  like  corporation  could 


not  exercise  by  reason  of  different 
circumstances.  Our  constitution  pro- 
vides that  corporations  shall  be  created 
only  by  general  laws,  and  it  would 
seem  that  one  purpose  of  the  provis- 
ion was  to  prevent  the  legislature 
from  granting  to  one  corporation  spe- 
cial powers  or  special  privileges.  At 
all  events,  the  general  law,  as  we 
think,  should  be  construed  as  a  gen- 
eral rule,  conferring  upon  each  mem- 
ber of  each  particular  class  of  corpo- 
rations precisely  the  same  powers. 
Cities  and  towns  have  grown  up  with- 
out the  aid  of  street  railways.  The 
origin  of  the  latter  is  comparatively 
very  recent.  The  law  does  not  recog- 
nize them  as  a  usual  means  of  carry- 
ing out  the  purpose  of  a  corporation 
organized  to  purchase  and  subdivide 
lands,  and  to  sell  them  in  lots.  They 
are  provided  for  in  the  general  law  aa 
a  distinct  purpose  for  which  corpora- 
tions may  be  created.  The  two  enter- 
prises may  be  of  mutual  assistance; 
and  if  the  same  persons  desire  to 
form  two  distinct  corporations  for  the 
prosecution  at  the  same  time  of  two 
undertakings,  with  a  view  to  the  mu- 
tual benefit  which  may  result  from 
the  concurrent  operation  of  the  two, 
no  reason  is  seen  why  they  should 
not  do  so.  But  each  should  confine 
itself  to  its  proper  business,  and 
should  not  divert  its  capital  or  ex- 
tend its  credit  to  the  assistance  of  the 
other."  See  also.  Fort  Worth  City  Co. 
V.  Smith  Bridge  Co.,  151  U.  S.  294. 
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ings  for  specified  purposes  and  to  do  other  things  essential 
thereto  has  the  incidental  power  after  erecting  a  building  to 
permit  an  adjoining  owner  to  use  the  wall  of  such  building  as 
a  party  wall.'  Contracts  of  a  corporation  which  are  not  con- 
trary to  the  express  provisions  of  its  charter  are  presumed  to 
be  within  its  powers,  and  the  burden  .is  upon  one  denying 
their  validity  to  prove  the  facts  which  render  them  ultra  vires.' 
A  contract  made  by  a  mining  corporation  to  advance  a  speci- 
fied sum  of  money  for  the  construction  of  a  tunnel  to  drain  its 
mine  is  not  ultra  vires.  Such  contracts  come  within  the  im- 
plied or  incidental  powers  of  the  corporation.' 

§  967.  The  same  subject  continued. — The  charter  of  a  cor- 
poration, read  in  connection  with  the  general  laws  applicable 
to  it,  is  the  measure  of   its  powers;  and  a  contract  manifestly 


'  Odd  Fellows'  Associations.  Hegele 
(1893),  24  Ore.  16;  32  Pac.  Rep.  679. 

'  Gorder  v.  Plattsmouth  Canning 
Co.  (1893),  36  Neb.  548;  64  N.W.  Rep. 
830.  And  see  also,  Ohio,  etc.,  R.  Co. 
V.  McCarthy,  96  U.  S.  258;  Curtis  v. 
Gokey,  68  N.  Y.  300;  Elkins  v.  Cam- 
den, etc.,  E.  Co.  36  N.  J.  Eq.  241. 

'  Sutro  Tunnel  Co.  v.  Mining  Co.,  19 
Nev,  121,  per  Hawley,  J. ;  "In  ap- 
plying these  principles,  the  courts 
have  held  that  a  corporation,  created 
for  the  purpose  of  mining  and  trans- 
portation of  coal,  had  the  power  to 
purchase  and  use  a  steamboat  for  the 
purpose  of  conveying  its  coal  to  mar- 
ket. Callaway  M.  &  M.  Co.  v.  Clark, 
32  Mo.  305 ;  that  a  corporation  created 
for  the  purpose  of  raising  and  smelt- 
ing lead  ore  had  power  to  purchase 
smelting  works  and  assume  a  contract 
entered  into  by  their  vendors,  pro- 
viding means  for  the  transportation  of 
their  ores,  when  smelted,  to  market. 
Moss  V.  Averell,  10  N.  Y.  449;  that 
a  corporation  created  for  the  purpose 
of  carrying  on  au  iron  furnace  is  au- 
thorized to  carry  on  a  supply  store  in 
connection  with  that  business.  Sea- 
right  V.  Payne,  6  Lea,  283 ;  that  rail- 


road corporations  have  the  right  to 
own  and  control  steamboats  for  the 
purpose  of  transporting  their  freight 
and  passengers  across  navigable  wa- 
ters on  the  line  of  their  routes,  and 
also  at  the  end  of  their  roads,  separat- 
ing them  from  the  substantial  termini 
of  their  routes.  Wheeler  v.  San  Fran- 
cisco &  A.  R.  Co.,  31  Cal.  46;  that 
where  power  is  given  to  a  railroad 
corporation  to  transport  persons  and 
property  beyond  the  termini  of  its 
road,  it  has  authority  to  purchase  and 
use  a  steamboat  for  that  purpose. 
Shawmut  Bank  v.  Platsburg  &  M.  R. 
Co.,  31  Vt.  491 ;  that  a.  railroad  cor- 
poration authorized  to  carry  passen- 
gers and  transport  freight  beyond  its 
own  lines,  and  to  run  steamboats  for 
that  purpose,  may  hire,  either  by  the 
trip  or  the  season,  steamboats  belong- 
ing to  others,  or  employ  such  steam- 
boats to  carry  passengers  and  freight 
in  connection  with  its  own  railroad 
and  business,  and  guarantee  to  the 
proprietors  that  their  gross  earnings 
for  the  season  shall  not  fall  below  a 
certain  sum.  Green  Bay  &  M.  R.  Co. 
u.  Union  Steamboat  Co.,  107  U.  S. 
101." 
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beyond  those  powers  will  not  sustain  an  action  against  the  cor- 
poration. But  whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  regarded  as  inci- 
dental to  the  object  for  which  the  corporation  is  created,  is  not 
taken  to  be  prohibited/  Where  the  charter  of  a  land  company 
gave  it  powers  to  acquire  mining  and  timber  lands,  to  take  the 
ore  and  timber  therefrom  and  manufacture  them,  and  to  acquire 
rights  of  way  "to  export"  its  products,  with  all  powers  neces- 
sary to  the  full  use  and  enjoyment  of  the  powers  granted;  and 
authorized  it,  "in  furtherance"  of  those  powers,  to  effect  "a 
temporary  or  permanent  consolidation"  with  any  railroad  com- 
pany, it  was  held  that  the  land  company  had  power  to  acquire 
stock  of  a  railway  company,  and  guaranty  its  bonds  and  divi- 
dends on  its  preferred  stock,  in  order  to  secure  the  construction 
of  a  railroad  necessary  to  the  success  of  the  land  company, 
thus  accomplishing  all  that  a  complete  consolidation  could  ac- 
complish, with  less  risk  and  responsibility.^ 


■  Thomas  v.  Railroad  Co.,  101  U.  S. 
71;  Attorney  Generals.  Railway  Co., 
5  App.  Cas.  473;  Davis  v.  Railroad 
Co.,  131  Mass.  258;  Green  Bay  R.  Co. 
V.  Steamboat  Co.,  107  U.  S.  598. 

'  Marbury  v.  Kentucky  Land  Co. 
(1894),  62  Fed.  Rep.  335,  per  curiam: 
"In  this  case,  looking  to  the  manifest 
necessity  there  was  for  the  construc- 
tion of  a  railroad  in  order  to  make  the 
land  company's  project  a  success,  and 
looking  to  the  emphatic  recognition 
of  that  necessity  by  the  Kentucky 
legislature  in  permitting  either  a  tem- 
porary or  permanent  consolidation 
with  a  railroad  company,  we  think 
that  the  power  to  secure  the  construc- 
tion of  a  proper  railroad  by  taking  its 
stock  and  guarantying  its  bonds  was 
fairly  within  the  incidental  powers 
conferred  in  such  ample  language,  be- 
cause it  accomplished  all  that  a  com- 
plete consolidation  could  accomplish 
without  so  much  risk  or  responsibility 
for  the  land  company.  In  Branch  v. 
.Tesup,  106  U.  S.  468,  478;  1  Sup.  Ct. 
Rep.  495,  it  was  held  that  a  power  in 


a  railroad  company  to  incorporate  its 
capital  stock  with  the  stock  of  another 
company  included  as  a  lesser  power 
the  right  to  sell  its  road  and  fran- 
chises. In  Hill  V.  Nisbet,  100  Ind. 
341,  authority  conferred  upon  a  rail- 
road corporation  by  statute  to  buy  a 
railroad,  or  to  consolidate  with  anoth- 
er corporation  owning  it,  was  held  to 
include  the  power  to  buy  stock  in  the 
latter  corporation.  See  also,  Ryan  v. 
Railway  Co.,  21  Kan.  365;  Wehrhane 
V.  Railroad  Co.,  4  N.  Y.  St.  Rep.  541. 
In  Smead  v.  Railroad  Co.,  11  Ind. 
104,  a  railroad  company  was  chartered 
for  the  specific  purpose  of  construct- 
ing a  railroad  from  Indianapolis  to 
the  Ohio  state  line,  to  connect  there 
with  a  certain  Ohio  railroad.  It  was 
given  power  to  make  such  contracts 
and  agreements  with  the  connecting 
road  for  the  transportation  of  freight 
and  passengers  and  for  the  use  of  its 
road  as  to  the  board  of  directors 
might  seem  proper.  Under  this  gen- 
eral power  it  was  held  that  the  In- 
diana corporation  might  give  its  bills 
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§  968.  Seal — Acknowledgment. — The  Michigan  statute  pro- 
viding that  corporations  may  have  a  common  seal  does  not  re- 
quire a  corporate  seal,  and   an  appeal   bond  executed   by  a 


and  promissory  notes  to  the  Ohio 
corporation  to  enable  the  Ohio  corpo- 
ration to  change  its  gauge,  and  thus 
make  the  connection  between  them 
more  efficient.  In  Low  v.  Railroad 
Co.,  52  Cal.  53,  a  railroad  company 
with  power  to  lease  the  road  of  an- 
other company  was  held  to  be  author- 
ized to  guaranty  the  bonds  of  the 
lessor  corporation.  The  foregoing 
cases  illustrate  how  a  more  extensive 
power  has  been  held  to  include  a  less 
power  of  the  same  character.  Other 
cases  may  be  referred  to  to  illustrate 
how  powers  not  included  within  any 
express  power  have  yet  been  held  to 
be  fairly  incidental  to  the  main  and 
expressed  objects  of  a  corporation. 
In  the  case  of  Ft.  Worth  City  Co.  v. 
Smith  Bridge  Co. ,151 U.  S.  294 ;  14  Sup. 
Ct.  Rep.  339,  it  was  held  that  a  compa- 
ny organized  under  the  laws  of  Texas 
'  for  the  purchase,  subdivision,  and 
sale  of  land  in  cities,'  which  owned 
a  large  amount  of  land  near  the  city 
of  Fort  Worth,  separated  from 
the  city  by  the  Trinity  river, 
had  the  power,  as  fairly  inci- 
dental to  the  main  object  of  its  in- 
corporation, to  make  a  contract  with 
a  bridge  company  to  pay  one-third  of 
the  cost  of  a  bridge  to  be  built  over 
Trinity  river  to  connect  its  land  with 
the  city,  even  though  the  bridge  was 
to  be  public  property.  In  Vandall  v. 
Dock  Co.,  40  Cal.  83,  where  a  corpo- 
ration was  organized  for  the  purpose 
of  buying,  improving,  selling,  and 
otherwise  disposing  of  real  estate,  it 
was  held  that  the  corporation  might 
properly  appropriate  a  portion  of  its 
funds  to  a  railroad  running  in  the 
neighborhood,  for  the  purpose  of  in- 
creasing the  facilities  and  lessening 

79 


the  cost  of  transportation  to  its  prop- 
erty. In  Watt's  Appeal,  78  Pa.  St. 
370,  a  corporation  owning  a  very  large 
body  of  lands  had  power  by  its  char- 
ter to  aid  in  the  development  of  min- 
erals and  other  materials  and  to  pro- 
mote a  settlement  and  clearing  of  the 
country.  It  was  held  that  the  build- 
ing of  saw-mills  and  an  hotel  for  the 
accommodation  of  those  having  busi- 
ness in  connection  with  carrying  out 
the  prime  object  of  the  corporation 
was  within  the  corporate  powers.  In 
Whetstone  v.  University,  13  Kan.  320, 
it  was  held  by  the  supreme  court  of 
Kansas,  Mr.  Justice  Brewer  deliver- 
ing the  opinion,  that  a  town-site  cor- 
poration, organized  for  the  purpose  of 
locating  and  laying  out  a  town  site 
and  making  improvements  therein, 
with  power  to  acquire  and  convey  at 
pleasure  all  such  real  and  personal 
estate  as  might  be  necessary  and  con- 
venient to  carry  into  effect  the  objects 
of  the  corporation,  had  the  power  to 
donate  a  few  of  its  lots  for  the  pur- 
pose of  procuring  the  erection  of  a 
school  building  within  a  short  dis- 
tance of  the  property.  The  oases  last 
cited  are  all  of  them  stronger  cases 
than  the  one  at  bar,  for  in  all  of  them 
the  courts  were  obliged  by  construc- 
tion to  go  outside  and  permit  the  in- 
vestment of  the  properly  of  the  com- 
pany in  a  business  not  expressly  au- 
thorized by  the  charter.  Here  we 
keep  within  the  letter  of  the  charter, 
for  here  the  company  has  the  right  to 
embark  its  entire  capital  and  risk  it 
all  by  consolidation  with  a  railway 
company  in  the  business  of  building 
and  running  a  railroad,  and  we  only 
hold  that,  having  such  a  power,  it  has 
the  right  to  do  less  than  that,  and 
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corporation  with  the  usual  scroll  is  sufficient.'  Where  a  deed 
or  mortgage  purporting  to  have  been  executed  by  a  corporation 
is  signed  and  acknowledged  in  its  behalf  by  the  president  and 
secretary  thereof,  with  the  corporate  seal  attached,  the  pre- 
sumption is  that  it  was  executed  by  authority  of  such  corpora- 
tion, and  the  burden  of  proof  is  upon  one  who  denies  such 
authority.^  Under  the  New  Jersey  statute  providing  that  any 
deed  may  be  recorded,  if  it  shall  be  acknowledged  by  the  party 
who  shall  have  executed  it,  the  officer  being  satisfied  that  such 
person  is  the  grantor  mentioned  in  the  deed,  or,  if  it  be  proved 
by  the   subscribing  witnesses   to  it    that  such   party  signed. 


risk  only  a  part  of  its  funds  by  lend- 
ing its  credit  to  such  a  railway  com- 
pany, and  retaining  control  of  it  by 
owning  its  entire  stock." 

'  Sarmiento  v.  Davis  Boat,  etc.,  Co. 
(Mich.  1895),  63  N.  W.  Eep.  205,  per 
Grant,  J. :  "The  sole  objection  is  that 
no  corporate  seal  was  attached  to  the 
bond.  In  reply  to  this  motion,  Mr. 
Davis  has  filed  an  affidavit,  showing 
that  his  authority  was  so  extensive  as 
to  authorize  the  signing  of  the  bond. 
The  usual  scroll  as  a  seal  was  affixed 
to  the  bond.  Mr.  Davis  is  shown  to 
be  the  general  manager,  and  to  have 
entire  control  of  all  the  business  of 
the  corporation.  He  is  therefore  pre- 
sumed to  have  authority  to  execute 
the  bond.  The  only  statute  cited  by 
counsel  for  the  complainants  upon 
which  they  rely  ti  i  show  the  require- 
ment of  the  use  of  the  corporate  seal 
is  Act  No.  162,  Pub.  Acts  1893,  which 
reads  as  follows:  'Any  corporation, 
joint  stock  company,  or  partnership 
association,  limited,  may  have  a  com- 
mon seal,  which  it  may  alter  at  pleas- 
ure, and  that  such  8eal  atfixed  to  any 
instrument  purporting  to  be  e.xeeuted 
liv  any  such  corporation,  joint  stock 
company  or  partnership  association, 
limited,  foreign  or  domestic,  shall  be 
prima  fiicie  proof  of  the  due  adoption 
of  said  seal,  and  that  it  was  affixed  to 


said  instrument  by  due  authority,  and 
that  said  instrument  was  in  fact  law- 
fully executed  by  such  corporation, 
joint  stock  company  or  partnership 
association,  limited.'  This  act  does 
not  require  the  corporate  seal,  but 
only  makes  it  prima  facie  proof  of  due 
authority  whenever  it  is  attached.  It 
would  be  impracticable  to  require 
every  railroad  or  vessel  corporation, 
doing  business  in  many  counties  of 
the  state,  where  it  has  litigation, 
and  also  in  other  states,  to  use  its 
coporate  seal  in  every  such  case." 

^  Gorderi).  Plattsmouth  Canning  Co. 
(1893) ,  .36  Neb.  548 ;  54  N.W.  Rep.  830, 
per  Post,  J. .  "The  signatures  of  the  of- 
ficers with  the  corporate  seal  attached 
is  prima  facie  evidence  that  the  mort- 
gages were  executed  by  authority  of 
the  company,  and  the  burden  of 
proving  want  of  authority  is  upon 
the  interveners.  Angell  and  Ames 
on  Private  Corporations,  §  217  ;  Boone 
on  Corporations,  §S0;  Blackshii'e  r. 
Iowa  Homestead  Co.,  39  Iowa,  624; 
Whitney  v.  Union  Trust  Co.,  65  N.  Y. 
576;  Davis  v.  .Tenney,  1  ^let.  (Jlass.) 
221  ;  Williamsburg  City  Fire  Ins.  Co. 
V.  Frothingham,  122  Mass.  391;  Mur- 
phy v.  Welch,  128  Mass.  489;  Hamil- 
ton t;.  McLaughhn,  145  Mass.  20;  12  N. 
E.  Rep.  424;  Morris  ti.  Keil,  20  Minn. 
531;  MussertJ.  Johnson,  42  Mo.  74.' 
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sealed  and  delivered  the  same,  the  deed  of  a  corporation  aggre- 
gate may  be  lawfully  acknowledged  by  the  representative  of 
the  corporation  having  authority  to  execute  the  deed  on  its 
behalf.'  The  consent  of  the  holders  of  two-thirds  of  the  capital 
stock  to  the  execution  of  a  mortgage  by  a  corporation,  required 
by  law,  is  sufficiently  given  where  such  consent  is  signed, 
acknowledged  and  recorded  at  the  same  time  with  the  mortgage.^ 

§  969.  The  same  subject  continued — Delivery  to  corpora- 
tion.— If  a  deed  or  contract  purport  to  be  sealed  with  the  seal 
of  a  corporation,  and  it  is  proven  to  be  signed  by  the  proper 
agents  of  the  corporation,  the  presumption  is  that  the  seal  was 


1  Hopper  V.  Lovejoy  (1891),  47  N.  J. 
Eq.  573;  21  Atl.  Rep.  298,  per  Dixon, 
J.:  "The  statute  must  receive  such, 
a  construction  as  will  attain  its  mani- 
fest object,  which  is,  that  all  convey- 
ances, whether  by  natural  or  artificial 
persons,  may  be  recorded.  Hence, 
we  find  that  in  Osborne  v.  Tunis,  1 
Dutch.  633,  this  court,  speaking  by 
Chief  Justice  Green,  said:  'A  cor- 
porate deed  can  be  proved  only  by 
proving  that  the  seal  afiixed  is  the 
seal  of  the  corporation,  or  that  it  was 
afiixed  as  the  corporate  seal  by  an  of- 
ficer of  the  corporation,  or  other  per- 
son thereunto  duly  authorized.  Such 
proof  deviates  widely  from  the  lan- 
guage of  the  statute,  which  calls  for 
proof  of  acts  that  are  visible,  that 
are  done  by  the  party  himself,  and 
that  per  se  constitute  the  execution  of 
the  deed ;  while  the  opinion  is  complied 
with  by  proof  of  matters  which  are 
largely  the  inferences  of  the  witness, 
which  are  the  acts  merely  of  an  agent 
of  the  party,  and  which  constitute  per 
se  only  evidence  of  the  execution  of 
the  deed.  Applying  similar  liberality 
of  construction  to  the  clause  of  the 
statute  authorizing  acknowledgments, 
it  will  embrace  corporate  deeds.  The 
act  says  the  oflScer  taking  the  ac- 
knowledgment must  be  satisfied  that 
the  person  executing  and  acknowledg- 


ing the  deed  is  the  grantor  mentioned 
in  it.  With  regard  to  corporate  deeds, 
he  must  therefore  be  satisfied  that 
such  person  is,  in  the  eye  of  the  law, 
the  grantor  mentioned  in  it — that  is, 
authorized  to  represent  the  corpora- 
tion in  executing  and  acknowledging 
the  conveyance.  Being  so  satisfied, 
he  accepts  the  acknowledgment  of 
the  representative  as  that  of  the  gran- 
tor itself.'  This  accords  with  the  view 
expressed  in  other  states  upon  like 
enactments.  Thus,  in  Merrill  v. 
Montgomery,  25  Mich.  73,  the  court 
said,  as  to  corporate  deeds,  '  the  ac- 
knowledgment is  to  be  made  by  the 
person  representing  the  corporation 
in  that  act.'  And  in  Lovett  v.  Steam 
Saw  Mill  Association,  6  Paige,  54, 
Chancellor  Walworth,  speaking  of  the 
New  York  Registry  act,  which  re- 
quired deeds  to  be  acknowledged  by 
the  party  executing  the  same,  said: 
'  The  ofiicer  or  agent  of  a  corporation, 
who  executes  a  deed  in  the  name  of 
the  corporation,  by  aflixing  thereto 
the  impression  of  the  common  or  cor- 
porate seal  intrusted  to  his  care,  is 
the  party  executing  the  deed,  as  it  is 
impossible  that  a  corporation  aggre- 
gate should  execute  or  acknowledge 
a  deed  in  person.'  " 

^Everson  u.  Eddy  (1891),  12  N.  Y. 
Supl.  872. 
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regularly  affixed  by  the  proper  authority;  and  a  contract  under 
seal,  executed  by  an  agent  within  the  scope  of  his  apparent 
power,  will  be  held  valid  and  binding  upon  the  corporation 
until  evidence  to  the  contrary  has  been  introduced.'  As  the 
business  of  a  corportion  is  transacted  only  through  its  officers 
and  authorized  agents,  the  unconditional  delivery  at  the  prin- 
cipal office  of  a  corporation  of  promissory  notes,  together  with 
a  mortgage  in  the  form  of  a  trust  deed  securing  the  payment 
thereof,  to  its  president  acting  officially  for  the  corporation 
named  therein,  as  payee  and  beneficiary,  constitutes  a  delivery 
to  the  corporation,  and  not  to  a  third  person  in  escrow.^ 

§  970.   Corporate  seal  essential  to  Tennessee  conveyances. — 

The  Tennessee  doctrine  is  that  the  adoption  and  use  of  seals  by 
corporations  arose  out  of  their  nature  and  constitution.  As 
they  were  invisible  bodies  composed  of  an  aggregation  of  in- 
dividuals, it  was  held  that  the  affixing  of  the  corporate  seal,  and 
that  alone,  united  the  several  assents  of  the  individuals  to  cor- 
porate contracts.  The  modern  tendency  is  towards  the  aboli- 
tion of  the  strict  rules  formerly  prevailing  as  to  sealed  instru- 
ments and  in  most  of  the  states  the  use  of  the  seal  is  now  regu- 
lated by  statute.  There  is  a  difference,  however,  kept  up  in 
many  of  the  states  between  the  use  of  seals  by  corporations  and 
by  individuals.  While  it  is  laid  down  broadly  that  corpora- 
tions may  enter  into  contracts,  to  the  same  extent  as  individ- 
uals, without  using  a  seal,  this  clearly  has   reference  to  other 

1  Boyce  v.  Montauk  Gas  Coal  Co.,  37  be  presumed  to  have  had  any  knowl- 
W.  Va.  7.3.  And  see  also,  Bissell  v.  edge  of  the  want  of  authority  to  make 
Railroad  Co.,  22  N.  Y.  259.  In  the  the  contract.  Hence,  if  the  question 
case  of  Jlonument  National  Bank  u.  of  authority  depends  not  merely  up- 
Globe  Works,  101  Mass.  58,  the  court  on  the  law  under  which  the  corpora- 
said:  "When  want  of  power  is  ap-  tion  acts,  but  upon  the  existence  of 
parent  upon  comparing  the  act  done  certain  extrinsic  facts,  resting  pecu- 
withthetermsof  the  charter,  the  party  liarly  within  the  knowledge  of  the 
dealing  with  the  corporation  is  pre-  corporate  officers,  then  the  corpora- 
sumed  to  have  knowledge  of  the  de-  tion  would  be  estopped  from  denying 
feet,  and  the  defense  of  ultra  vires  is  that  which  by  assuming  to  make  the. 
available  against  him.  But  such  a  contract  it  had  virtually  affirmed." 
defense  would  not  be  permitted  to  *  Merrill  v.  Hurley  (S.  Dak.  1896), 
prevail  against  a  party  who  can  not  62  N.  W.  Rep.  958. 
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contracts  than  the  conveyance  of  lands,  and  as  to  such  convey- 
a,nce  the  corporate  seal  is,  to  speak  generally,  essential.' 


'  Garrett  v.  Belmont  Land  Co. 
(Tenn.  1895),  29  S.  W.  Rep.  726,  per 
Wilkes,  J.:  "None  of  the  cases  to 
■which  we  have  been  cited  hold  that 
the  use  of  a  seal  is  not  required  in 
conveyances  of  land.  See  Taylor  on 
Corporations,  §  248 ;  Morawetz  on  Pri- 
vate Corporations  (2d  ed.),  §338; 
Muscatine  Waterworks  Co.  ».  Musca- 
tine Lumber  Co.,  85  Iowa,  112;  52  N. 
W.  Rep.  108 ;  Gottfried  v.  Miller,  104 
TJ.  S.  521;  Merrick  «.  Road  Co.,  11 
Iowa,  74-76 ;  Cary-Halidy  Lumber  Co. 
a.  Cain,  70  Miss.  628;  13  So.  Rep.  239. 
These  conveyances  did  not  involve 
conveyances  of  real  estate,  and  none 
of  the  citations  are  authority  for  the 
proposition  that  a  corporation  can  ex- 
ecute a  deed  without  using  a  seal. 
But  we  think  the  contrary  is  held, 
more  or  less  directly,  in  the  following, 
as  well  as  other,  authorities :  Beach  on 
Private  Corporations,  §376,  and  sec- 
tion 742,  as  to  mortgages;  Jones  on 
Mortgages,  §  128 ;  Boone  on  Corpora- 
tions, §  54 ;  3  Washburne  on  Real  Prop- 
erty, p.  288,  §  7;  Leggett  v.  Banking 
Co.,  1  Saxton  Ch. ;  23  Am.  Dec.  746, 
note ;  4  Am.  and  Eng.  Encyc.  of  Law,p, 
240;  2  Am.  and  Eng.  Encyc.  of  Law,  p 
910;  Osborne  v.  Tunis,  25  N.  J.  LaW; 
633, 658 ;  Duke  v.  Markham,  105  N.  C 
138 ;  10  S.  E.  Rep.  1017 ;  18  Am.  St.Rep 
889,  note ;  Miner's  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543 ;  Hutchins  v.  Byrnes, 
9  Gray,  367;  Flint  v.  Clinton  Co.,  12 
N.  H.  430;  Tenney  v.  Lumber  Co.,  43 
N.  H.  343;  Hatch  u.  Barr,  1  Ohio, 
390;  Bank  v.  Davis,  8  Conn.  191; 
Isham  V.  Iron  Co.,  19  Vt.  230;  Zoller 
V.  Ide,  1  Neb.  439;  Brinley  v.  Mann, 
2  Cush.  387;  Koehler  v.  Iron  Co.,  2 
Black,  715,  721.  By  the  code  of  Ten- 
nessee of  1858  it  is  provided  (Mill.  & 
v.,  §  2478)  that  'the  use  of  private 


seals  in  written  contracts,  except  the 
seals  of  corporations,  is  abolished, 
and  the  addition  of  a  private  seal  to 
an  instrument  of  writing  hereafter 
made  shall  not  affect  its  character  in 
any  respect  whatever.'  Did  the  act 
change  the  rule  as  to  conveyances  by 
corporations  in  Tennessee  so  as  to 
dispense  with  the  necessity  of  a  seal? 
There  is  certainly  nothing  in  the  act 
to  so  indicate,  but  the  fact  that  seals 
of  corporations  are  excepted  by  its 
provisions  is  an  indication  that  the 
seal  was  to  be  used  by  corporations 
after  the  act  was  passed,  as  had  been 
done  before  its  passage,  at  least  in 
some  cases.  Statutes  similar  to  this 
have  been  passed  in  Alabama,  Ark- 
ansas, Delaware,  Florida,  Kentucky, 
Iowa,  Kansas,  Maryland,  Minnesota, 
Mississippi,  Nebraska,North  Carolina, 
Ohio,  Indiana,  Texas,  Pennsylvania, 
West  Virginia.  Nevertheless,  in  most 
of  these  states  corporations  are  still 
required  to  use  their  seals  in  making 
conveyances,  as  in  Ohio,  Indiana, 
Kentucky,  Maryland,  Minnesota,  Mis- 
sissippi, Pennsylvania,  Nebraska, 
Kansas,  Texas.  See  3  Washburne  on 
Real  Property,  p.  288.  And  not  only 
must  the  deed  be  sealed,  but  the  seal 
must  be  aflBxed  by  some  one  author- 
ized to  affix  it.  3  Washburne  on 
Real  Property,  p.  289.  We  are 
of  opinion  that  this  act  (Mill.  &  V. 
Code,  §  2784)  does  not  change  the  rule 
of  the  common  law  requiring  corpora- 
tions to  use  their  seals  in  all  convey- 
ances of  real  estate,  and  a.  conveyance 
not  under  seal,  made  by  a  corporation, 
does  not  vest  a  legal  title  in  the 
grantee,  except  it  may  be  cases  of 
corporations  created  under  the  act  of 
1875,  and  which  have  no  common  seal, 
in  which  case  that  act  provides  that 
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§  971.  Assignment  In  treasurer's  name  and  with  corporate 
seal. — Where  an  assignment  of  lease,  in  the  granting  clause, 
purports  to  be  made  in  the  name  of  a  person  who  is  therein  de- 
scribed as  the  treasurer  of  an  incorporated  company  and  such 
named  person,  as  treasurer  of  and  in  behalf  of  such  company, 
sets  his  hand  and  the  seal  of  the  company  to  the  instrument, 
the  assignment  will  not  be  held  to  be  the  act  of  the  company.' 


in  such  corporations,  liaving  no  com- 
mon seal,  the  signing  of  the  name 
of  the  corporation  by  any  duly  author- 
ized agent  shall  be  legal  and  binding. 
See  Act  1875,  c.  142,  §5;  Mill.  &  V. 
Code,  §  1704.  The  corporation  now 
in  question  was  not  created  under  the 
act  of  1875,  but  under  the  acts  of  con- 
gress providing  for  national  banks, 
and  we  are  not  called  upon  to  say 
whether,  under  this  act  of  1875,  a  cor- 
poration may  convey  without  seal  in 
any  case.  That  question  is  in  no  way 
involved  in  this  case.  We  are  of  opin- 
ion that  the  deed  in  question  in  this 
case  was  not  properly  signed  nor 
sealed,  and  hence  did  not  vest  the  legal 
title  to  the  lots  in  controversy  in  com- 
plainants, but  only  operated  to  create 
in  them  an  equitable  interest  and 
title.  Pomeroy  on  Equity  Jurispru- 
dence, §  418 ;  Devlin  on  Deeds,  §  246  ; 
Beardsley  v.  Knight,  10  Vt,  185;  33 
Am.  Dec.  193  ;  Frost d.  Wolf,  77  Texas, 
455;  14  S.  W.  Rep.  440;  Allis  v. 
Jones,  45  Fed.  Rep.  148;  Brinkley  v. 
Bethel,  9  Heisk.  786." 

'Morris  v.  Dains  (Ohio  1894),  39 
N.  E.  Rep.  660,  Dickman,  C.  J. :  "  In 
Hutchins  ■«.  Byrnes,  9  Gray,  367,  it 
was  objected  that  the  assignment  was 
not  so  executed  by  the  treasurer  as  to 
be  the  act  and  deed  of  the  corpora- 
tion. The  objection  was  not  sustained, 
as  the  plaintiffs  claimed  to  hold  the 
mortgage  by  an  assignment  which 
purported  in  the  body  thereof  to  be 
from  the  corporation  —  the  Bristol 
County  Savings  Bank.  '  The  assign- 
ment,' says  the  court,  'was  made  in 
the  name  and  as  the  act  of  the  corpora- 


tion, according  to  the  rule  laid  down 
in  Combes'  Case,  9  Coke,  75,  and  al- 
ways adhered  to  in  England  and  in 
this  commonwealth.'  And  in  Haven 
11.  Adams,  4  Allen,  80,  where  the  mode 
of  execution  by  the  corporation  was 
called  in  question,  the  objection  was 
unavailing.  In  the  body  of  the  mort- 
gage it  was  expressed  to  be  the  deed 
of  the  corporation,  to  which  they  had 
caused  their  seal  to  be  affixed,  and 
the  name  of  their  president  to  be 
signed.  Chapman,  J.,  in  pronounc- 
ing the  opinion,  said :  '  The  question 
is  whether  the  deed  purports  to  be 
the  deed  of  the  principal,  or  the  deed 
of  the  agent  executed  by  him  in  be- 
half of  the  principal .  In  the  first  case 
it  is  held  to  convey  their  property, 
because  it  is  their  deed;  in  the  latter 
case,  it  does  not  convey  their  prop- 
erty, because  it  is  his  deed.'  In  Ohio 
there  is  no  general  statute  prescrib- 
ing the  mode  in  which  deeds  of  con- 
veyance are  to  be  executed  by  corpora- 
tions. In  Sheehan  v.  Davis,  17  Ohio  St. 
671,  the  deed  sets  forth  that:  'This  in- 
denture, made  this  second  day  of  July, 
in  the  year  1855,  between  the  Albany 
City  Bank  of  the  first  part,  and  Charles 
Butler,  of  the  city  of  New  York,  of  the 
second  part,  witnesseth  that  the  said 
party  of  the  first  part,  for  and  in  con- 
sideration,' etc.,  'do  grant,  bargain,' 
etc.,  'unto  the  said  party  of  the  sec- 
ond part,  and  to  his  heirs  and  assigns 
forever,'  etc.,  concluding:  'In  witness 
whereof,  the  said  party  of  the  first 
part  have  caused  their  corporate  seal 
to  be  hereto  attached,  and  these  pres- 
ents to  be  signed  by  their  cashier,  on 
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§  972.  Statutory  requirements— Pleading The  North  Caro- 
lina code  provides  that  every  contract  of  a  corporation  by  which 
a  liability  may  be  incurred  exceeding  one  hundred  dollars  shall 


the  day  and  year  first  above  written.' 
It  was  held  that  a  deed  of  conveyance 
by  the  banking  corporation  was  prop- 
erly executed,  but  this  court  empha- 
sized the  fact  that,  'in  this  case  the 
deed  throughout  purports  to  be  the 
deed  of  the  corporation.'  The  deed 
did  not,  as  in  Elwell  v.  Shaw,  16 
Mass.  42,  purport  to  be  the  deed  of 
the  attorney,  but  purported  on  its 
face  to  be  the  deed  of  the  principal. 
For  collation  of  other  authorities  in 
line  with  the  aforegoing  views,  see 
1  Hare  &  Wallace's  Leading  Oases, 
575;  4  Am.  and  Eng.  Encyc.  of  Law, 
pp.  238-242;  5  Am.  and  Eng.  Encyc. 
of  Law,  p.  440,  and  cases  cited.  Sub- 
jecting the  assignment  claimed  to 
have  been  made  by  the  Scipio  Iron 
and  Coal  Mining  Company  to  the 
plaintiff  in  error  to  the  test  of  the 
cases  we  have  cited,  we  do  not  think 
it  can  properly  be  held  to  be  the  act 
of  that  company,  and  it  was  therefore 
properly  withheld  by  the  court  from 
the  jury,  when  offered  in  evidence  by 
the  plaintiff.  Section  4110  of  the  re- 
vised statutes  of  Ohio  provides  that  'no 
deed  of  real  estate  executed  by  any 
person  acting  for  another,  under  a 
power  of  attorney,  duly  executed,  ac- 
knowledged, and  recorded,  shall  be 
held  to  be  invalid  or  defective  because 
he  is  named  therein,  as  such  attorney, 
as  the  grantor,  instead  of  his  princi- 
pal ;  nor  because  his  name,  as  such 
attorney,  is  subscribed  thereto,  in- 
stead of  the  name  of  the  principal.' 
But  it  can  not  be  claimed  that  the 
assignment  under  consideration  in 
the  case  at  bar  was  made  under  a 
power  of  attorney,  executed,  acknowl- 
edged, and  recorded  as  provided  by 
the  above  section  of  the  statutes. 
In   Brinley  v.  Mann,  2  Cush.  (Mass.) 


337,  a  deed  from  the  New  England 
Silk  Company,  a  corporation,  was  set 
up  as  a  muniment  of  title.  The  formal 
parts  of  one  of  the  deeds  were  as  fol- 
lows: 'Know  all  men  by  these  pres- 
ents, that  the  New  England  Silk  Com- 
pany, a  corporation  legally  estab- 
lished, by  Christopher  Colt,  Jr.,  in 
behalf  of  said  corporation,  and  as 
their  treasurer,  of  Dedham,' etc., 'in 
consideration,'  etc.,  'do  hereby  give, 
grant,  sell,  and  convey,'  etc.  'In  wit- 
ness whereof,  I,  the  said  Christopher 
Colt,  Jr.,  in  behalf  of  said  corpora- 
tion, and  as  their  treasurer,  have 
hereunto  set  my  hand  and  seal,  this,' 
etc.  [Signed  and  sealed]  'Christo- 
pher Colt,  Jr.,  Treasurer  of  New  Eng- 
land Silk  Company.'  The  certificate 
of  acknowledgment  stated  that  'Chris- 
topher Colt,  Jr.,  treasurer,'  etc.,  'ac- 
knowledged the  above  instrument  to 
be  his  act  and  deed.'  In  the  other 
deed,  Christopher  Colt,  Jr.,  described 
himself  in  the  concluding  recital  as 
'treasurer  of  the  New  England  Silk 
Company,  and  duly  authorized  for 
that  purpose,'  and  in  the  certificate  of 
acknowledgment  it  is  stated  that  'in 
his  said  capacity'  he  acknowledged 
the  instrument  to  be  his  act  and  deed. 
The  case  was  an  action  to  try  title. 
The  defendant  claimed  by  interme- 
diate conveyances  under  the  deed  of 
the  New  England  Silk  Company.  The 
plaintiff's  title  was  based  on  a  judg- 
ment and  the  levy  of  an  execution  on 
the  land  as  the  property  of  the  New 
England  Silk  Company.  The  levy 
was  made  after  the  execution  of  the 
deeds.  The  court  said:  'On  exam- 
ining the  deeds  to  Colt,  we  are  of 
opinion  they  conveyed  him  no  title. 
*  *  *  Both  of  these  deeds  were 
executed  by  C.  Colt,  Jr.,  in   his  own 
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be  in  writing,  and  under  the  corporate  seal  or  signed  by  an 
officer  of  the  company.  It  has  been  held,  in  a  suit  against  a 
corporation  for  work  and  labor  done  at  a  specified  rate,  amount- 
ing to  more  than  one  hundred  dollars,  under  a  contract  not  in 
writing,  that  plaintiff  can  not  force  defendant  to  continue  the 
contract,  as  to  the  unexecuted  part,  but  is  entitled  to  recover  a 
fair  value  for  labor  performed,  which  has  been  accepted  by  de- 
fendant.'    In  pleading  a  contract  which  need  not,  by  common 


name,  were  sealed  with  hia  seal,  and 
were  acknowledged  by  him  as  his  acts 
and  deeds.  In  one  of  them,  it  is  true, 
he  declared  that  he  acted  in  behalf  of 
the  company,  and  as  their  treasurer, 
and  in  the  other  he  declared  himself 
to  be  their  treasurer,  and  to  be  duly 
authorized  for  the  purpose  of  execut- 
ing it.  But  this  was  not  enough.  He 
should  have  executed  the  deeds  in 
the  name  of  the  company.  He  should 
also  have  affixed  to  them  the  seal  of 
the  company,  and  have  acknowledged 
them  to  be  the  deeds  of  the  compa- 
ny'— citing  1  Crabb  on  Real  Property, 
§§  703,  705 ;  4  Kent's  Commentaries 
(3d  ed.)  451;  Stinchfleld  o.  Little,  1 
Greenl.  231;  Bank  v.  Davis,  8  Conn. 
191.  In  Fowler  v.  Shearer,  7  Mass. 
14,  Chief  Justice  Parsons  says:  'It  is 
not  enough  for  the  attorney,  in  the 
form  of  the  conveyance,  to  declare 
that  he  does  it  as  an  attorney ;  for, 
he  being  in  the  place  of  the  principal, 
it  must  be  the  act  and  deed  of  the 
principal.'  In  Elwell  v.  Shaw,  16 
Mass.  42,  the  deed  was  executed  by 
an  attorney  in  fact,  in  his  own  name, 
and  not  in  the  name  of  his  principal, 
reciting  his  power  and  authority.  The 
court  held  the  deed  to  be  insufficient. 
It  was  said  that :  'It  was  important 
that  the  forms  respecting  the  transfer 
of  real  estate  should  be  strictly  ob- 
served. *  *  *  A  seal,  although  it 
may  seem  an  unmeaning  ceremony, 
and  not  at  all  necessary  to  explain 
the  intention  of  the  contracting  par- 
ties, is,  nevertheless,  an  essential  part 


of  the  deed.'  It  was  further  said  that 
the  authority  of  Combes'  Case  is  not 
at  all  shaken  by  modern  decisions. 
In  Combes'  Case,  9  Coke,  75,  the 
rule  is  very  explicitly  stated :  'When 
any  one  has  authority  as  attorney  to 
do  any  act,  he  ought  to  do  it  in  his 
name  who  gives  the  authority,  for  he 
appoints  the  attorney  to  be  in  his 
place,  and  to  represent  his  person; 
and  therefore  the  attorney  can  not  do 
it  in  hia  own  name,  nor  as  his  proper 
act,  but  in  the  name  and  as  the  act  of 
him  who  gives  the  authority.'  In 
Seminary  v.  Mott,  136  111.  239,394; 
28  N.  E.  Rep.  54,  real  estate,  the  prop- 
erty of  the  Danville  Seminar}^,  was 
conveyed  by  the  'board  of  trustees  of 
the  Danville  Seminary,'  and  the  seal 
of  the  latter  corporation  was  not  af- 
fixed to  the  deed.  The  court  says: 
'A  deed  of  conveyance  by  a  corpora- 
tion must  be  exewited  in  the  corpo- 
rate name,  and  under  the  corporate 
seal.  A  corporation,  like  an  individ- 
ual, may  adopt  any  seal  which  is  con- 
venient to  the  occasion.  It  must, 
however,  be  shown  to  have  been  so 
adopted,  and  it  must  be  affixed  as  the 
seal  of  the  corporation,  by  an  officer 
or  agent  duly  authorized.'  " 

'  Roberts  v.  Deming  Wood  "Working 
Co.  (1892),  111  N.  C.  432;  16  S.  E. 
Rep.  415,  per  Clark,  ,T. :  "The  court 
ruled  that  the  plaintiff  could  not  re- 
cover in  any  aspect  of  the  evidence, 
because  the  contract  of  the  defendant 
company  was  not  iu  writing  and  un- 
der the   seal   of  the  corporation,   or 
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law,  be  in  writing,  but  where  a  writing  is  required  by  a  posi- 
tive statute,  it  is  not  necessary  to  plead  that  the  contract  was 
written,  at  least  where  no  objection  is  made,  by  motion,  to  the 
certainty  of  the  pleading.' 

§  973.  Informal  change  of  name. — Where  the  directors  and 
stockholders  of  a  corporation  changed  its  name  without  com- 
plying with  the  formalities  required  by  law  in  such  case,  and 
then  continued  the  business  under  the  new  name,  it  was  held 
that  they  were  liable  as  copartners,  the  identity  of  the  corpo- 
ration being  destroyed  by  the  unauthorized  change  of  name.'' 


signed  by  some  ofScer  of  the  company 
duly  authorized  as  required  by  the 
code,  §  683.  That  section  and  its  pur- 
port was  construed  in  Curtis  v.  Pied- 
mont Co.,  109  N.  C.  401.  It  is  there 
held  that  it  applies  to  executory  con- 
tracts and  protects  corporations  from 
enforcement  of  such  unless  evi- 
denced In  the  manner  prescribed  by 
the  statute.  But  the  court  adds  that 
it  does  not  apply  to  cases  where  the 
corporation  has  received  and  availed 
itself  of  property  sold  and  actually  de- 
livered to  it.  In  such  cases  the  com- 
pany can  be  compelled  to  pay  the  fair 
value  of  such  property.  In  the  pres- 
ent case  the  claim  is  for  work  and 
labor  done  at  a  specified  rate.  The 
contract  not  being  in  writing  and 
signed  or  sealed,  as  required  by  the 
statute,  the  plaintiff  can  not  force  the 
defendant  to  continue  the  contract  as 
to  the  unexecuted  part,  but  the  plaint- 
iff is  entitled  to  recover  a  fair  value  for 
the  labor  already  performed,  and 
which  the  company  has  accepted,  and 
of  which  it  has  enjoyed  the  benefits." 
Clowe  V.  Imperial  Pine  Product  Co., 
114  N.  C.  304;  19  S.  E.  Eep.  153,  per 
MacEae,  J. :  "The  plaintiff  relies  upon 
an  executed  contract,  and  sues  for  the 
reasonable  value  of  her  services  to  de- 
fendant in  boarding  forthe  time  stated 
two  of  its  employes,  at  the  request  of 
its  superintendent  and  general  man- 


ager. The  defendant's  first  defense  is 
that  the  contract  was  not  reduced  to 
writing,  under  §688  of  the  code  (since 
repealed),  and  therefore  can  not  be 
enforced.  It  was  held  in  Curtis  v. 
Piedmont  Co.,  109  N.  C.  401 ;  13  S.  E. 
Rep.  944,  that  this  statute  was  appli- 
cable to  executory,  and  not  executed, 
contracts ;  and  this  upon  the  sound 
doctrine  that  the  defense  of  ultra  vires 
will  not  avail  when  the  contract  itself 
has  been  in  good  faith  fully  performed 
by  the  other  party,  and  the  corpora- 
tion has  had  the  full  benefit  of  the 
contract.  2  Beach  on  Private  Corpo- 
rations, §  424." 

'  York  Park  Building  Association 
V.  Barnes,  39  Neb.  834;  58  N.  W.  Rep. 
440,  per  Irvine,  C. :  "  By  the  more 
recent  authorities,  a  subscription  in 
writing  is  not  necessary.  But,  if  a 
writing  were  required,  it  would  be 
only  because  of  the  statute  of  frauds, 
and  not  upon  any  principle  of  the  com- 
mon law.  In  such  a  case  it  need  not 
be  pleaded  that  the  agreement  was  in 
writing,  at  least  when  the  question 
is  raised  after  verdict  and  judgment. 
Schmid  v.  Schmid,  37  Neb.  629 ;  56  N. 
W.  Rep.  207." 

*  Cincinnati  Cooperage  Co.  (Ky. 
1894),  26  S.  W.  Rep.  539.  "A  corpo- 
ration has  no  right  or  power,  of  itself, 
to  change  or  alter  the  name  originally 
selected  by  it,  without  recourse  to  such 
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A  contract  entered  into  by  a  corporation  under  an  assumed 
name  may  be  enforced  by  either  of  the  parties,  and  the 
identity  of  the  company  may  be  established  by  the  ordinary 
methods  of  proof  .^  So  also,  a  contract  entered  into  on  behalf  of 
a  business  corporation  by  its  agent  or  manager  is  admissible  in 
evidence  against  the  corporation  without  proof  that  its  execu- 
tion was  authorized  by  any  formal  corporate  act.^ 

§  974.    Notice  of  meeting  at  whicli  contract  is  made. — All  the 

directors  of  a  corporation  are  entitled  to  notice,  either  express 
or  implied,  of  any  meeting  at  which  any  business  is  trans- 
acted or  any  corporate  contract  made,  in  order  that  the  business 
or  contract  may  be  binding  upon  all  the  persons  concerned.' 
If  the  meetings  held  are  regular  meetings — that  is,  such  as  are 


formal  proceedings  as  are  prescribed 
b)'  la  w .  Beach  on  Private  Corporations , 
§  275.  The  effect  of  such  change  of 
name  is  an  abandonment,  not  only  of 
the  corporate  name,  but  the  corpora- 
tion itself.  The  identity  of  the  creat- 
ure authorized  by  the  statute  to  do 
business  is  destroyed.  It  is  in  no 
sense  like  the  case  where  an  individ- 
ual changes  his  name.  The  very  being 
of  its  constitution  is  destroyed  by  an 
abandonment  of  its  name,  and  an  at- 
tempted substitution  of  a  new  name, 
without  authority  of  law.  In  the  case 
of  Fuller  v.  Rowe,  57  N.  Y.  23,  it  was 
said  'that  parties  assuming  to  act  in  a 
corporate  capacity,  without  a  legal  or- 
ganization as  a  corporate  body,  are 
liable  as  partners  to  those  with  whom 
they  contract.'  In  Robinson  v.  Har- 
ris, 5  Ky.  Law  Rep.  928,  it  was  held 
that  the  corporate  existence  of  associ- 
ations provided  for  in  chapter  5G, 
General  Statutes,  depends  upon  and 
begins  only  after  the  terms  of  the  law 
are  substantially  complied  with,  and 
until  the  notice  required  by  section  5 
has  been  published  the  association 
has  no  right  to  begin  business  as  a 
corporation  ;  and  because  such  notice 
had  not  been  published  the  vendors 
were  held  liable  as  individuals.     We 


concur  in  the  conclusion  reached  by 
the  superior  court  in  this  case — that 
the  Gebhart  &  Bate  Brewing  Company 
had  no  right  to  do  business  as  a  cor- 
poration until  the  members  had  com- 
plied with  the  law.  Until  they  did  so, 
no  corporation  existed.  The  stock- 
holders were  merely  doing  business 
as  partners,  and  as  such  are  individ- 
ually liable  for  the  debts." 

1  Marmet  Co.  v.  Archibald  (1893),  37 
^Y.  A'a.  77S;  17  S.  E.  Rep.  299. 

^Scofield  i).  Parlin,  etc.,  Co.  (1894), 
61  Fed.  Rep.  804. 

^ State  V.  Furguson,  31  N.J.  Law, 
128,  124;  Metropohtan  Tel.,  etc.,  Co. 
V.  Domestic  Tel.,  etc.,  Co.,  44  N.  J. 
Eq.  568,  573;  14  Atl.  Rep.  907;  People 
V.  Batchelor,  22  N.  Y.  128;  Com.  v. 
Cullen,  13  Pa.  St.  133;  Gordon  v. 
Preston,  1  "Watts,  385;  People's,  etc., 
Insurance  Co.  v.  Wescott,  14  Gray, 
440;  Stow  V.  Wyse,  7  Conn.  214;  18 
Am.  Dec.  99  (see  note  on  pages  102, 
103) ;  Angell  and  Ames  on  Corpora- 
tions, §§  488,  402;  Morawetz  on  Pri- 
vate Corporations,  §  o?,2  ;  Doernbecber 
V.  Lumber  Co.,  21  Ore.  573;  28  Pac. 
Eep.  899;  Elliot  v.  .\bbot,  12  N.  H. 
549;  37  Am.  Dec.  227;  Simon  v.  As- 
sociation (Ark.),  14  S.  W.  Rep.  1101. 
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provided  for  by  charter  or  the  by-laws  fixing  time  and  place — 
then  notice  thereof  is  implied.  Of  all  other  and  special  meet- 
ings at  which  any  corporate  contract  was  made  it  must  appear 
that  the  directors  had  express  notice.  The  presumption  in 
favor  of  the  regularity  of  an  assignment  of  bank  accounts  exe- 
,  cuted  under  the  corporate  seal  is  overcome  where  it  appears 
that  the  assignment  was  executed  at  a  special  meeting;  that  no 
notice  was  given  to  the  directors  of  the  meeting  in  question, 
and  the  only  evidence  that  it  was  held  pursuant  to  an  adjourn- 
ment of  a  meeting  of  which  notice  was  duly  given  was  the 
secretary's  testimony  that  there  were  several  adjournments; 
that  the  minute  book  could  not  be  found;  and  that  the  assignee 
was  the  president  of  the  company,  and  four  of  the  directors, 
including  the  secretary,  were  his  sons.' 

§  975.  Contracts  made  before  incorporation. — A  water-works 
company  is  liable  on  a  contract,  entered  into  prior  to  its  incor- 
poration between  plaintiff  and  a  person  who  afterwards  became 
a  director  and  president  of  the  company,  and  signed  by  him  as 
attorney  for  such  corporation,  for  services  to  be  rendered  the 
company  after  its  organization,  where  such  services  were  per- 
formed at  the  request  of  the  president,  after  the  company  at- 
tained a  legal  existence.^     Where  in  an  action  against  an  irri- 

^  Whitehead    v.   Hamilton    Rubber  persons  dealing  with  the  corporation 

Co.,  52  N.  J.  Eq.  78;  27  Atl.  Eep.  897.  under  all  circumstances,  as  secret  and 

'  Oaks  V.  Cattaraugus  Water  Co.  unknown  instructions  to  a  general 
(Sup.  1894),  143  N.  Y.  430,  per  O'Bri-  agent  of  a  natural  person  do  not  al- 
en,  J.:  "There  is  no  proof  in  the  ways  bind  persons  dealing  with  the 
record  tending  to  show  that  the  gen-  agent  in  ignorance  of  his  actual 
eral  powers  possessed  by  Cowan,  as  powers.  In  this  case  the  president, 
the  president  of  the  defendant,  were  having  full  personal  charge  of  the 
limited  or  restricted  by  by-laws  or  in  business  which  the  defendant  was  or- 
any  other  way,  and  we  must  assume  ganized  to  transact,  represented  the 
that  he  had  all  the  power  that  the  corporation,  and  prima  facie  he  had 
president  and  general  managing  agent  power  to  do  any  act  which  the  di- 
of  such  a  corporation  could  exercise  rectors  could  authorize  or  ratify, 
in  the  transaction  of  the  corporate  Hastings  v.  Brooklyn  Life  Ins.  Co., 
business  at  the  place  where  its  opera-  138  N.  Y.  473;  Conover  v.  Insurance 
tions  were  being  conducted.  The  Co.,  1  N.  Y.  290;  Booth  u.  F.  &  M.N. 
general  powers  of  such  an  officer  may  Bank,  50  N.  Y.  396;  Leslie  v.  Loril- 
be  limited  or  restricted  by  the  charter  lard,  110  N.  Y.  519;  Holmes  v.  Will- 
or  by-laws  of  the  corporation.  These  ard,  125  N.  Y.  75:  Patterson  v.  Robin- 
restrictions  may  not  be  binding  on  all  son,  116  N.  Y.  193;  Rathbunt;.  Snow, 
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gation  company  to  compel  specific  performance  of  a  contract  to 
furnish  water  it  appeared  that  the  promoter  of  the  company- 
employed  an  agent  to  solicit  subscriptions,  and  after  the  cor- 
poration was  formed,  the  promoter,  who  was  then  president  of 
the  company,  wrote  to  the  agent,  acknowledging  that  the  con- 
tracts entered  into  by  him  before  the   corporation  was  formed 


123  N.  Y.  343;  New  York,  etc.,  B.  Co. 
V.  Dixon,  114  N.  Y.  80;  Morawetz  on 
Corporations,  §§  251-253.  Tliere  can 
be  no  doubt,  I  think,  that  the  con- 
tract which  is  the  basis  of  this  action 
was  of  such  a  character,  and  the  ob- 
jects expressed  upon  its  face  were  of 
such  a  nature,  that  the  president  and 
general  manager  of  the  enterprise  had 
the  power  to  make  it  in  behalf  of  the 
corporation  whenever  it  attained  a 
legal  existence.  The  corporation  had 
resolved  to  do  the  work,  which  was 
put  in  charge  of  the  president,  who 
was  the  principal  promoter  in  organiz- 
ing it.  He  was  on  the  ground  direct- 
ing the  oi^erations,  and  must  be  as- 
sumed to  have  the  power  to  do  what- 
ever was  necessary  in  executing  the 
corporate  objects.  It  can  not  be 
doubted  that  he  had  power  to  employ 
engineers  and  workmen  to  construct 
the  works  and  to  bind  the  company 
by  contracts  for  labor  and  materials. 
He  could  also  employ  men  to  secure 
for  the  company  rights  of  way,  rentals 
for  hydrants  and  the  other  things 
necessarily  pertaining  to  the  business, 
and  if  he  could  make  contracts  for 
that  purpose,  why  could  he  not  adopt 
and  ratify  one  made  by  himself,  al- 
though before  the  corporation  was 
legally  created,  but  in  anticipation  of 
what  subsequently  occurred  in  obtain- 
ing the  consents  and  filing  the  certifi- 
cate of  incorporation?  We  think  this 
was  fairly  within  his  general  powers, 
and  if  he  intended,  in  behalf  of  the 
corporation  which  he  represented,  by 
calling  upon  the  plaintiff  to  do  the 
things  which  he  had  agreed  to  do  in 


the  writing,  to  adopt  and  ratify  the 
agreement  made  before  the  incorpora- 
tion, instead  of  making  a  new  one, 
and  the  plaintiff  intended  to  and  did 
perform  for  the  corporation  the  things 
specified  in  the  agreement,  there  is 
no  good  reason  why  the  corporation 
did  not  become  bound  by  his  ac- 
tion." Persons  desiring  to  develop 
certain  coal  land,  on  which  they  had 
options,  entered  into  a  contract  to 
form  a  corporation  with  a  paid-up 
capital  of  $1,000,000.  The  land  was 
to  represent  the  entire  assets  of  the 
corporation,  and  was  to  be  paid  for  by 
the  issue  of  1300,000  in  bonds.  All 
money  expended  in  the  purchase  and 
development  of  the  land  was  to  be  re- 
funded to  the  person  expending  it. 
One  of  the  parties  was  to  receive,  for 
selling  the  bonds  and  organizing  the 
corporation,  paid-up  stock  to  the 
amount  of  §440,000.  Another  was  to 
receive,  for  contracts  and  options  on 
which  he  had  advanced  but  little,  if 
any,  money,  stock  to  the  amount  of 
$325,000.  It  was  held  that  the  con- 
tract was  void,  under  Revised  Statutes 
1889,  §  2499,  and  article  12,  §  8^  of  the 
constitution,  prohibiting  the  issue  of 
stock  except  for  "money  paid,  labor 
done,  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or 
indebtedness,"  and  providing  that  5 
per  cent.,  at  least,  of  every  subscrip- 
tion shall  be  paid  in  money  at  the  time 
of  the  subscription,  and  that  none 
shall  be  received  without  such  pay- 
ment. Garrett  v.  Kansas  City  Coal 
Mining  Co.  (1892),  113  Mo.  330;  20  S. 
W.  Rep.  965. 
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were  binding  upon  it,  but  ordered  him  to  make  future  contracts 
for  water  on  a  different  basis,  it  was  held  that  the  corpora- 
tion had  adopted  the  contracts,  so  as  to  be  bound  thereby,  and 
could  not  afterwards  change  their  terms.' 

§  976.  Charter  as  contract  with  the  state — Exclusive  right 
not  granted. — A  legislative  grant  in  general  terms  to  a  cor- 
poration of  a  franchise  to  supply  the  city  with  water  does  not 
carry  with  it  the  exclusive  right  of  so  doing,  even  though  the 
charter  be  regarded  as  a  contract  to  which  the  state  is  a  party.* 


'  Colorado  Water  Co.  v.  Adams,  5 
Colo.  Ct.  App.  190 ;  37  Pac.  Rep.  39. 

2  Inre  City  of  Brooklyn,143  N .  Y.  596 ; 
38  N.  E.  Rep. 983,  per  Gray,  J.:  "The 
Dartmouth  College  Case,  4  Wheat.  518, 
while  establishing  the  doctrine  that  a 
charter  is  a  contract,  can  not  help  out 
the  general  claim  of  the  appellant 
here.  In  that  case  the  legislature  at- 
tempted to  alter  the  charter  of  the  in- 
stitution in  essential  respects,  which 
concerned  the  number  and  mode  of 
appointment  of  the  trustees,  and  the 
creation  of  a  board  of  overseers  with 
power  of  control  over  the  trustees. 
The  charter  was  held  to  be  a  contract 
with  the  crown,  to  the  obligations  of 
which  the  state  of  New  Hampshire 
had  succeeded,  and  the  legislation 
was  held  to  be  a  violation  of  the 
clause  in  the  federal  constitution  for- 
bidding a  state  from  passing  any  law 
impairing  the  obligation  of  contracts. 
The  principle  enunciated  has  been 
steadily  adhered  to,  despite  criticisms, 
and  is  not  questioned  here ;  but  to  say 
that  the  legislature  of  a  state,  in  the 
absence  of  a  reserved  right,  can  not 
pass  a  law  which  repeals,  or  which  al- 
ters, the  charter  of  a  corporation  by 
the  annexation  of  some  new  terms  or 
conditions,  does  not  require  us  to  say, 
further,  as  a  necessary  or  logical  cor- 
ollary to  the  proposition,  that  a  state 
may  not  grant  a  franchise  of  a  similar 
nature  to  others,  which,  in  its  exer- 
cise, may  impair  the  value  of  the  form- 


er grant :  provided,  that  by  the  terms 
of  the  former  grant  the  state  had  not 
concluded  itself  from  so  doing.  The 
distinction  in  principle  is  material 
between  legislative  action  which  im- 
pairs directly  the  obligations  of  the 
contract  by  alteration  or  otherwise, 
and  legislative  action  which,  because 
authorizing  a  competitive  or  a  rival 
scheme,  may  impair  the  value  to  its 
incorporators  of  the  former  corporate 
project.  Any  other  view  would  tend 
to  support  a  right  to  interfere  with,  or 
to  control,  the  power  of  the  state, 
through  its  legislature,  to  exercise  its 
discretion  in  grants  of  franchises.  We 
think  it  is  clear  upon  authority  that, 
the  statute  under  which  the  appellant 
was  incorporated  being  couched  in 
general  terms,  a  charter  secured  by 
compliance  with  its  terms  does  not 
grant  to  the  company  an  exclusive 
privilege  or  franchise  to  supply  water 
to  the  town  or  village,  nor  preclude 
the  grant  of  another  charter  for  a 
similar  franchise.  The  grantee  of  the 
charter  takes  nothing  by  implication, 
and  the  state  is  not  further  bound  nor 
restricted  than  can  be  read  in  the  act. 
This  is  in  accord  with  principle  and 
with  the  authorities.  It  was  said  in 
the  case  of  Canal  Co.  v.  Wheeley,  2 
Barn.  &  Adol.  792,  with  respect  to  the 
plaintiff's  rights,  that  they  were  de- 
rived from  the  act  of  parliament  which 
authorized  the  canal,  and  they  could 
'claim    nothing   that    is  not    clearly 
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§  977.  Insurance  policy  as  contract — Seal. — Where  an  un- 
sealed life  insurance  policy  provides  that  the  production  by  the 
company  of  the  policy,  and  of  a  receipt  for  the  sum  assured, 


given  them  by  the  act.'  Chancellor 
Kent  argued  for  the  view  that  such 
grants  or  franchises  might  he  so  ex- 
tended by  implication  as  to  give  them 
due  effect  'by  excluding  all  contigu- 
ous competition  which  could  be  in- 
jurious,' through  the  creation  of  a 
rival  franchise  or  otherwise.  3  Kent's 
Commentaries,  459.  He  had  reasoned 
for  it  in  previous  decisions.  Ogden 
V.  Gibbons,  4  Johns.  Ch.  *150,  *160; 
Xewburgh,  etc.,  Road  Co.  v.  Miller,  5 
Johns.  Ch.  101.  But  this  doctrine  did 
not  prevail.  It  was  distinctly  overruled 
in  the  Charles  River  Bridge  Case,  11 
Pet.  419,548 ;  the  doctrine  of  which  lat- 
ter case  this  court  has  repeatedly  fol- 
lowed in  its  decisions,  notably  in  the 
cases  of  Auburn,  etc..  Road  Co.  v. 
Douglass,  9  N.  Y.  444;  Chenango 
Bridge  Co.  v.  Binghamton  Bridge  Co., 
27  N.  Y.  87;  Power  v.  Village  of 
Athens,  99  N.  Y.  592;  2  N.  E.  Rep. 
609;  and  Syracuse  AVater  Co.  v. 
City  of  Syracuse,  116  N.  Y.  167;  22 
N.E.Rep.381.  The  same  doctrine  was 
reiterated  by  the  United  States  Su- 
preme Court  as  late  as  in  Stein  v. 
Bienville  Water  Supply  Co.,  141  U. 
S.  67;  11  Sup.  Ct.  Rep,  892.  In  the 
case  of  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  419,  548,  it  ap- 
peared that  the  legislature  of  Massa- 
chusetts had  passed  an  act  incorpo- 
rating the  plaintiff  for  a  term  of 
years,  with  power  to  erect  a  bridge 
and  to  collect  tolls,  etc. ;  and  that 
subsequently  it  incorporated  the  de- 
fendant, with  power  to  erect  another 
bridge,  practically  alongside  of  the 
plaintiff's  bridge,  and  which,  after 
the  expenses  of  its  construction  had 
been  reimbursed,  should  be  surren- 
dered to  the  state.  The  plaintiff 
charged  that  the  act  incorporating  the 
defendant  impaired  the  obligation  of 


the  contract  between  the  state  and 
the  plaintiff,  and  was  therefore  repug- 
nant to  the  constitution  of  the  United 
States.  It  was  claimed,  in  its  behalf, 
that  it  had  acquired  an  exclusive 
right  in  that  line  of  travel,  and  that 
the  prior  legislative  acts  necessarily 
implied  that  the  legislature  would  not 
authorize  another  and  a  free  bridge 
by  the  side  of  the  plaintiff's,  thus  ren- 
dering its  bridge  of  no  value.  The 
case  presented  the  question  in  a  differ- 
ent form  to  the  court,  which  the  Dart- 
mouth College  Case  did  not  cover, 
inasmuch  as  there  had  been  no  alter- 
ation of  the  charter  of  the  corporation. 
The  opinion  of  Chief  Justice  Taney 
elaborately  discussed  the  question 
whether  there  was  such  a  contract  on 
the  part  of  the  state  as  implied  the 
agreement  on  its  part  not  to  authorize 
another  bridge  which,  from  being 
free  and  contiguous,  rendered  the 
plaintiff's  franchise  of  no  value.  It 
was  held  that  such  an  agreement 
could  not  be  implied,  by  reason  of 
the  settled  rule  of  construction  that 
in  charters  no  rights  are  taken  from 
the  public,  or  given  to  the  corpora- 
tion, beyond  those  which  the  words 
of  the  charter,  by  their  natural  and 
proper  construction,  purport  to  con- 
vey. As  there  were  no  words  which 
imported  such  a  contract,  none  could 
be  implied.  !\Ir.  Justice  Story  dis- 
sented from  the  conclusions  reached 
by  the  court,  in  a  learned  and  vigor- 
ous opinion,  in  which  he  contended, 
upon  the  authority  of  'the  old  law,' 
for  such  a  liberal  construction  of  leg- 
islative grants  as  would  secure  by 
implication  to  the  grantee  the  enjoy- 
ment of  what  is  granted,  and  insisted 
that  the  grant  to  the  plaintiff  carried 
with  it  an  exclusive  franchise  to  such 
a  reasonable  distance  upon  the  river 
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sigued  by  any  person  furnishing  proof,  satisfactory  to  the  com- 
pany, that  he  or  she  is  an  executor  or  administrator,  husband 
or  wife,  or  relative  by  blood,  or  lawful  beneficiary,  of  the  as- 
sured, shall  be  conclusive  evidence  that  such  sum  has  been 
paid  to  and  received  by  the  person  or  persons  lawfully  entitled 
to  the  same,  the  administrator  of  the  assured  can  sue  on  the 
policy,  although  the  application  for  it  named  another  person  as 
the  beneficiary,  since  the  contract  to  pay  the  beneficiary  was 
not  made  with  him,  but  with  the  assured.'  In  such  a  case  a  fac- 
simile of  the  company's  seal  printed  on  the  blank  form  of  the 
policy  at  the  time  such  form  was  printed  is  not  a  good  seal  and 
the  policy  must  be  treated  as  not  under  seal.^ 


as  that  travel  would  not  be  diverted 
by  any  new  bridge.  He  cited  the 
decision  in  the  Dartmouth  College 
Case  as  apposite  in  its  application  to 
the  case  before  him.  But  the  argu- 
ment of  that  great  jurist  upon  the 
law  and  upon  the  injustice  of  the 
other  view  was  without  avail  to  con- 
vince a  majority  of  his  associates  that 
the  legislative  grant  should  be  extend- 
ed by  implication.  The  cases  of  Stein 
V.  Bienville  Water  Supply  Co. ,141 U.  S. 
67;  11  Sup.  Ct.  Rep.  92,  and  of  Syra- 
cuse "Water  Co.  V.  City  of  Syracuse,  116 
N.  Y.  167;  22  N.  E.  Rep.  381,  are  re- 
cent expositions  of  the  doctrine  which 
requires  a  strict  construction  of  pub- 
lic grants  of  franchises,  and  denies  to 
the  grantee  anything  by  implication. 
Without  pursuing  further  the  discus- 
sion of  the  nature  of  the  appellant's 
franchise,  under  its  charter,  it  is  our 
judgment  that,  viewed  as  a  contract 
to  which  the  state  was  a  party,  there 
was  no  grant  of  a  right  to  supply 
water  to  the  town  which  was  exclu- 
sive in  its  nature,  or  which  entitled 
it  to  such  immunity  as  would  preclude 
another  or  other  incorporations  for  a 
similar  object.  The  conclusion  fol- 
lows both  from  the  nature  of  the  gen- 
eral act  and  from  the  absence  of 
proper  words  precluding  a  grant  of  a 
similar  charter  to  other  applicants." 


'  McCarthy  v.  Metropolitan  Life 
Ins.Co.,162Mass.254;38N.E.Rep.435, 
per  Lathrop,  J. :  "If  the  policy  in  this 
case  had  been  under  seal,  it  is  clear 
that  the  plaintiff  would  be  the  only 
person  entitled  to  maintain  the  action. 
Campbell  v.  Insurance  Co.,  98  Mass. 
381,  400;  Bailey  v.  Insurance  Co.,  114 
Mass.  177 ;  Flynn  v.  Insurance  Co.,  115 
Mass.  449;  Rindge  v.  Society,  146 
Mass.  286,  289;  15  N.  E.  Rep.  628. 
The  policy  here  does  not  purport  to  be 
sealed,  the  language  of  the  final  clause 
being:  'In  witness  whereof,  the  Met- 
ropolitan Life  Insurance  Company 
has,  by  its  president,  signed  and  deliv- 
ered this  policy.'  " 

'  McCarthy  «.  Metropolitan  Life  Ins. 
Co.,  162  Mass.  254 ;  38  N.  E.  Rep.  435. 
"There  is  a  fac-simile  of  the  seal  of  the 
corporation  printed  upon  it.  If  tliis 
was  done  at  the  time  the  blank  form 
of  policy  was  printed,  it  is  not  a  good 
seal.  Dean  u.  American  Legion  of  Hon- 
or, 156  Mass.  435, 436 ;  31  N.  E.  Rep.  1. 
Treating  the  policy,  therefore,  as  one 
not  under  the  seal,  and  assuming  that 
the  persons  named  in  the  fifth  condi- 
tion are  named  distributively,  the  de- 
fendant contends  that  this  is  a  simple 
contract  made  by  the  intestate  with 
the  defendant,  by  which  it  agreed 
only  to  pay  to  the  lawful  beneficiary, 
and  that,  therefore,  the  action  should 
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§  978.    Corporation's  contract  with  president's  signature. — 

Where,  in  the  premises  of  a  lease,  a  corporation  was  named  as 
lessee,  and  the  attestation  clause  stated  that  the  parties  thereto 
"subscribed  their  names  and  affixed  their  seals,"  and  the  sig- 
natures were  those  of  the  lessors  and  that  of  the  corporation's 
president,  it  was  held  that  the  corporation  was  the  lessee.' 


have  been  brought  by  the  beneficiary. 
But  the  promise  to  pay  to  the  bene- 
ficiary was  made  by  the  defendant 
with  the  intestate,  and  not  with  the 
beneficiary.  Nims  v.  Ford,  159  Mass. 
575 ;  35  N.  E.  Rep.  100.  Whether  the 
beneficiary  could  or  could  not  sue 
ujjon  this  contract  is  immaterial  if  the 
plaintiff  could  sue,  and  we  see  no  rea- 
son why  he  could  not  maintain  an  ac- 
tion upon  a  promise  made  to  his  in- 
testate." 

'  Consolidated  Coal  Co.  v.  Peers, 
150111.344;  37  N.  E.  Rep.  937,  per  Ba- 
ker, C.  J. .  "The  attestation  reads  as 
follows:  'In  witness  whereof,  the 
said  parties  have  this  day  subscribed 
their  names  and  aflixed  their  seals, 
dated  December  20th,  1870.  Joshua 
S.  Peers.  [Seal.]  Adeline  C.  Peers. 
[Seal.]  E.  J.  Crandall  [Seal.],  Pres- 
ident.' The  case  of  Distilling  Co.  v. 
Brant,  supra,  relied  on  by  appellant, 
was  almost  the  converse  of  this. 
There,  in  the  premises  of  the  case, 
Edward  P.  Lawrence,  president  of 
theNorth"western  Distilling  Company, 
was  named  as  party  of  the  second 
part,  etc.;  and  the  attestation  was: 
'In  testimony  whereof,  the  said  par- 
ties have  hereunto  set  their  hands 
and  seals,'  etc.  Then  followed  the 
name  and  seal  of  Brant,  the  lessor, 
and,  just  below  it:  'Northwestern 
Distilling  Co.  [Seal.],  by  Edward 
Lawrence,  President.'  This  court,  in 
its  opinion,  said:  'The  only  circum- 
stance which  raises  any  diflSculty  is 
that,  in  the  commencement  of  the 
lease,  Lawrence,  president  of  the 
company,  is  described  as  the  party  of 


the  second  part,  and  the  covenant  is 
by  the  said  party  of  the  second  part. 
The  contract,  as  claimed,  is  one  made 
by  a  corporation,  which  can  act  only 
by  its  agents ;  and  it  is  apparent  upon 
the  face  of  the  instrument  that  Law- 
rence does  not  act  individually,  but, 
as  president  of  the  company,  for  the 
company.  Had  he  executed  the  in- 
strument in  his  own  name  for  tho 
company,  it  would  have  been  a  good 
execution  by  the  company.  *  *  ' 
The  conclusion  of  a  lease,  as  well  aa 
its  commencement,  may  be  looked  to 
for  the  description  of  the  parties.  The 
conclusion  describes  them  to  be  those 
persons  who  have  set  their  hands  and 
seals  to  the  instruments,  and  it  is  the 
signature  and  seal  of  the  Northwest- 
ern Distilling  Company  which  are  set 
thereto,  not  those  of  Lawrence.'  And 
the  judgment  against  the  distilling 
company  for  breach  of  covenant  was 
aflirmed.  In  Phillips  v.  Coffee,  17 
111.  154,  a  question  arose  in  regard  to 
a  deed  of  assignment  from  the  State 
Bank  of  Illinois  to  certain  persons  of 
all  the  lands,  lots,  etc.,  belonging  to 
the  bank.  It  appears  from  the  state- 
ment of  the  case  that  the  deed  was 
signed  'Thomas  Mather,  President,' 
and  purported  to  be  under  seal  of  the 
bank.  The  court,  in  its  opinion, 
said:  'Its  execution  by  the  presi- 
dent of  the  bank  is  shown,  and  the 
seal  affixed  affords  prima  facie  evi- 
dence that  it  is  the  seal  of  the  bank.' 
In  Illinois  Central  R.  Co.  v.  Johnson, 
40  111.  35,  this  court  said :  'This  court 
does  not  know,  judicially,  that  the 
railroadcompany  has  a  seal, other  than 
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§  979.  Chattel  mortgage  as  the  personal  act  and  deed  of  the 
president. — A  chattel  mortgage,  although  given  to  secure  the 
debt  of  a  corporation,  is  not  binding  upon  the  corporation 
where  it  appears  both  from  the  conveying  words  of  the  instru- 
ment and  from  its  attestation  clause  that  it  was  executed  by 
the  president  as  his  personal  act  and  deed,  and  not  as  the  act 
and  deed  of  the  corporation  acting  through  the  president.' 


a  scrawl,  Bucli  as  appears  in  this  rec- 
ord, and  which  purports  to  be  a  seal. 
Moreover,  this  is  a  copy  of  the  origi- 
nal bond,  and  the  clerk  could  not 
make  a  f  ac-simile  of  a  corporate  seal  or 
device  which  might  have  been,  and, 
for  aught  that  appears,  was  attached 
to  the  original  bond.'  In  Sawyer  v. 
Cox,  63  111.  130,  it  was  held  that  a 
deed  purporting  to  bind  a  corporation, 
and  signed  by  the  president  or  vice- 
president  of  such  corporation,  and  not 
in  the  name  of  the  corporation,  but 
with  a  seal  attached,  would  be  pre- 
sumed by  the  law  to  have  been  exe- 
cuted by  sufficient  authority,  and  that 
it  would  also  be  presumed  that  the 
fleal  annexed  was  the  seal  of  the  com- 
pany; and,  in  the  opinion  of  the 
court,  the  case  of  Phillips  v.  Coffee, 
supra,  was  both  fully  considered  and 
iully  approved.  The  decisions  of 
this  court  above  mentioned  are 
decisions  of  the  fact  that  there 
was  evidence  in  the  record  tending 
to  prove  the  case  of  the  plaintiffs." 
A  vote  of  a  newly -formed  manufac- 
turing corporation  contemplated  the 
payment  of  royalties  to  and  the  pur- 
chase from  an  existing  corporation,  in 
addition  to  tools  and  material,  of  "all 
the  other  personal  estate  of  said  cor- 
poration, giving  in  payment  therefor" 
shares  of  stock  in  the  new  corpora- 
tion, to  be  issued  to  the  president  of 
the  old  corporation  as  trustee  for  the 
parties  in  interest,  any  balance  of  such 
shares  remaining  "after  paying  the 
liabilities"  of  the  old  corporation  to  be 
80 


issued  to  the  treasurer  of  the  new 
corporation.  A  written  contract,  pur- 
porting to  be  made  between  an  old 
and  a  new  corporation,  was  signed  by 
their  presidents,  who  were  the  prin- 
cipal creditors  of  the  old  corporation, 
by  which  the  new  corporation,  in  con- 
sideration of  the  transfer  of  all  the 
stock,  tools,  material  and  machinery 
of  the  old  one,  and  of  its  agreement 
to  license  the  new  one  under  all  its 
patents,  agreed  to  pay,  besides  royal- 
ties, all  the  debts  of  the  old  corpora- 
tion. No  director  or  stockholder  of 
the  new  corporation,  besides  the  pres- 
ident, knew  anything  of  the  particu- 
lars in  which  the  contract  departed 
from  the  terms  of  the  vote.  It  was 
held  in  an  action  on  the  contract  that 
there  was  no  evidence  for  a  jury  of 
the  authority  of  the  president  of  the 
new  corporation  to  make  or  sign  the 
contract,  or  of  its  ratification.  Bi- 
Spool  Machine  Co.  v.  Acme  Manufac- 
turing Co.,  153  Mass.  404. 

1  Clark  v.  Hodge  (N.  C.  1895),  21  S. 
E.  Rep.  562,  per  Clark,  J. :  "It  was 
not  a  sufficient  objection  to  the  intro- 
duction of  the  mortgage  that  the  sub- 
scribing witness  thereto,  by  whom  its 
execution  was  proved  when  admitted 
to  probate,  was  the  mortgagee  there- 
in. The  code  (§  1351)  removes  the 
disqualification  attaching  formerly  to 
witnesses  having  an  interest.  The 
mortgagee  in  this  case,  not  coming 
within  any  of  the  exceptions  (Code, 
§590;  Bunn  v.  Todd,  107  N.  C.  266; 
11  S.  E.  Rep.  1043),  was  competent  as 
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§  980.  Rule  and  test  of  ultra  Tires— Injunctions.— The  char- 
ter of  a  corporation,  read  in  the  light  of  any  general  laws  which 
are  applicable,  is  the  measure  of  its  powers,  and  the  enumera- 
tion of  those  powers  implies  the  exclusion  of  all  others  not 
fairly  incidental.  All  contracts  made  by  a  corporation  beyond 
the  scope  of  those  powers  are  unlawful  and  void,  and  no  action 
can  be  maintained  upon  them  in  the  courts;  and  this,  upon 
three  distinct  grounds:  the  obligation  of  every  one  contracting 
with  a  corporation  to  take  notice  of  the  legal  limits  of  its  pow- 


subscribing  witness  to  prove  the  exe- 
cution of  the  mortgage  to  himself; 
but  such  practice  is  not  commended 
nor  to  be  encouraged,  for  the  probate 
is  ex  parte,  without  opportunity  for 
cross-examination.  Nor  was  it  in- 
cumbent upon  the  party  offering  the 
mortgage  to  show  that  its  execution 
was  duly  authorized.  The  common 
seal  being  affixed  is  prima  facie  evi- 
dence that  it  was  affixed  by  proper 
authority.  1  Devlin  on  Deeds,  §341. 
It  was  competent  for  the  opposite 
party  to  go  behind  the  seal  and  show 
that  it  was  not  affixed  by  the  legally 
exercised  authority  of  the  company. 
Duke  V.  Markham,  105  N.  C.  131,  136; 
10  S.  E.  Rep.  1017.  But  the  instru- 
ment, on  its  face,  is  not  the  mortgage 
of  the  corporation.  It  recites  that  the 
corporation  (naming  it)  is  indebted 
to  the  plaintiff,  'for  which  he  holds 
mj'  note.  *  *  *  Xo  secure  the  pay- 
ment of  the  same,  I  do  hereby  convey 
to  him  *  *  *  the  following  arti- 
cles of  personal  property,  to  wit, 
*  *  *  now  in  the  Hodge  hotel,  be- 
longing to  the  said  company  ;  and,  if 
I  fail  to  pay  said  debt  by  the  13th  of 
April,  1892  [then  follows  power  of 
sale,  with  provision  for  allowance  of 
ten  per  cent,  to  attorney  for  collec- 
tion], charging  said  fee  tome;  and, 
after  paying  said  debt,  interest,  costs, 
and  fee,  the  surplus  to  be  paid  over 
to  said  Clark  [the  mortgagee].  Wit- 
ness my  hand  and  seal,  this  13th  April, 
1892.'    To  this,  D.  N.  Hitchcock  af- 


fixes his  signature  as  'president,'  add- 
ing his  private  seal.  Two  others 
signed  respectively  'treasurer'  and 
'stockholder,'  the  seal  of  the  corpora- 
tion being  set  opposite  to  the  three 
names.  Act  1891,  c.  118  (since  re- 
pealed, and  re-enacted  with  some 
modification  by  act  1893,  c.  95),  is, 
like  code,  §  685,  an  enabling  act,  ad- 
ditional to,  and  not  exclusive  of,  the 
common  law  mode  of  executing  deeds. 
Bason  v.  Mining  Co.,  90  N.  C.  417. 
This  instrument  might  possibly,  there- 
fore, be  admitted  as  executed  in  be- 
half of  the  corporation,  so  far  as  the 
common  seal  and  the  signing  of  the 
officers  are  concerned ;  but  from  the 
attestation  clause,  the  body  of  the 
deed,  and  the  conveying  words,  it  is 
clear  that  it  is  the  conveyance  of  D. 
N.  Hitchcock,  and  not  that  of  the  cor- 
poration, acting  through  him.  It  is 
the  personal  act  and  deed  of  its  presi- 
dent. Clayton  v.  Cagle,  97  N.  C.  300; 
1  8.  E.  Rep.  523;  Davidson  v.  Alex- 
ander, 84  N.  C.  621;  Insurance  Co.  v. 
Hicks,  3  Jonas  (N.  C.)58;  Plemmons 
V.  Southern  Improvement  Co. ,108  N.C. 
614 ;  13  S.  E.  Rep.  188.  It  is  admitted 
that  the  property  embraced  in  the 
description  was,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  the  property 
of  the  corporation  (not  of  said  Hitch- 
cock), and  was  in  the  adverse  posses- 
sion of  the  defendant.  The  mortgage 
offered  was  therefore  properly  ex- 
cluded." 
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ers;  the  interest  of  the  stockholders,  not  to  be  subjected  to  risks 
which  they  have  never  undertaken;  and,  above  all,  the  interest 
of  the  public,  that  the  corporation  shall  not  transcend  the  pow- 
ers conferred  upon  it  by  law.'  Where  a  manufacturers'  mutual 
fire  insurance  company  was  organized  under  a  Michigan  statute 
which  provided  no  method  of  raising  funds  to  meet  obligations 
other  than  by  payment  of  premiums  and  by  assessments  on 
note  of  policy-holders  -deposited  with  the  company,  it  was 
held  that  a  bond  was  void  by  which  the  directors  bound  them- 
selves to  furnish  a  specified  sum  to  the  company,  to  constitute 
a  reserve  guaranty  fund,  and  to  be  drawn  on  when  necessary 
to  protect  policy-holders  from  assessment  on  their  deposit  notes, 
and  which  made  the  obligors  creditors  of  the  company  to  the 
amount  of  all  such  advances  made  by  them.  And  in  an  action 
on  the  bond  the  doctrine  of  estoppel  has  no  application,  and 
the  obligors  may  raise  the  question  of  ultra  vires,  since  all 
members  of  the  company  must  be  held  to  have  knowledge  of 
the  law  and  of  the  articles  of  association,  and  to  know  that 
such  arrangement  is  unlawful.^  Where  a  California  corpora- 
tion was  organized  for  the  purpose  of  acquiring  a  certain  piece 
of  land,  laying  it  out  as  a  town,  and  reselling  in  lots,  blocks, 
etc.,  and  also  of  acquiring  "street  railroad  or  other  rights  and 
franchises,  telegraph,  telephone,  or  other  similar  franchises, 
and  gas  and  electric  light  franchises,  over  the  said  property,  or 
any  part  thereof,"  it  was  held  that  the  corporation  had  no 
authority  to  subscribe  for  shares  of  stock  in  a  manufacturing 
corporation.'  And  where  two  cotton  compress  companies  made 
an  agreement  to  consolidate,  which  was  outside  of  their  powers, 
and  pending  the  procurement  of  a  charter  for  the  consolidated 
company  both  plants  were  put  into  the  hands  of  a  governing 
committee  to'manage,  and  subsequently  the  stockholders  of  one 
company  voted  against  consolidation,  and  it  was  proceeding  to 
act  in  disregard  of  the  agreement,  when  the  other  company 
obtained  an  injunction  against  it  to  restrain  any  interference 

'  Central  Transportation  Co.  I).  Pull-  Central  Transportation  Co.   v.    Pull- 
man's Palace  Car  Co.,  139  U.  S.  24;  man  Car  Co.,  139  U.  S.  24. 
11  Sup.  Ct.  Eep.  478.  '  Pauly    v.    Coronado    Beach    Co. 

2  Gobs  v.  Peters    (1893),   98  Mich.  (1893),  66  Fed.  Eep.  428. 
112 ;  57  N.  W.  Eep.  28.     And  see  also, 
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with  the  action  of  the  governing  committee,  it  was  held  that 
the  court  erred  in  granting  and  perpetuating  such  injunction, 
as  it  in  effect  specifically  executed  an  ultra  vires  contract,  and 
turned  over  the  property  of  the  defendant  company  to  persons 
not  parties  to  the  suit.' 

§  981.  The  same  subject  continued. — The  contract  that  a 
corporation  when  organized  should  isgue  stock  as  fully  paid 
up  when  in  fact  the  proposed  payment  was  intentionally 
fictitious  was  an  agreement  that  it  would  perform  an  act  ultra 
vires,  and  a  court  of  equity  will  not  enforce  it/  And  in  such 
a  case  the  fact  that  the  contract  provided  for  turning  over  land 
at  actual  cost  to  the  corporation  could  make  no  difference,  since 
it  was  apparent  on  the  face  of  the  contract  that  the  land  and  serv- 


'  Greenville  Compress  Co.  v.  Plant- 
ers' Compress  Co.,  70  Miss.  669;  13 
So.  Eep.  879,  per  Cooper,  J. :  "The 
agreement  between  the  directors  of 
the  respective  companies  was  clearly 
beyond  the  corporate  powers  of  either 
company  to  make,  and  it  had  not  been 
fully  executed  when  the  appellant 
withdrew  from  it.  There  are  some 
decisions  which  proceed  on  the  ap- 
parent postulate  that  an  ultra  vires 
agreement  executed  fully  by  one  of 
the  corporations,  or  so  far  executed 
that  the  status  quo  can  not  be  restored, 
may  be  made  the  basis  of  an  action ; 
but  in  many  of  these  cases  it  will  be 
found  that  the  measure  of  recovery 
would  be  the  same  whether  the  injury 
done  to  the  plaintiff  by  the  failure  of 
the  defendant  to  perform,  or  the  ben- 
efit received  by  the  defendant  under 
the  agreement,  is  taken  as  the  stand- 
ard. Cases  of  this  sort  may  therefore 
be  well  assigned  to  that  other  and  far 
more  numerous  class  in  which  the 
right  of  recovery  is  not  rested  on  the 
invalid  agreement,  but  is  recognized 
to  exist,  notwithstanding  the  agree- 
ment, upon  the  principle  that  the  de- 
fendant may  not  repudiate  the  con- 
tract, and  yet  retain  the  benefit  which 


has  been  derived  under  it.  The  de- 
cided weight  of  authority  in  England 
and  America  is  that  no  action  lies  on 
the  invalid  contract ;  that  no  decree 
can  be  made  by  a  court  of  equity  for  its 
specific  performance,  nor  a  recovery 
had  at  law  for  its  breach ;  but  that  by 
proceeding  in  the  proper  court  the 
plaintiff  may  recover  to  the  extent  of 
the  benefit  received  by  the  defend- 
ant from  the  execution  of  the  agree- 
ment by  the  plaintiff.  Pennsylvania 
E.  Co.  V.  St.  Louis,  etc.,  E.  Co.,  118 
U.  S.  290;  6  Sup.  Ct.  Eep.  1094;  Davis 
V.  Eailroad,  131  Mass.  258;  Pearce  u. 
Eailroad,  21  How.  441 ;  Ashbury  Eail- 
way,  etc.,  Co.  v.  Eiche,  L.  E.  7  H. 
L.  653;  L.  E.  9  Exch.  224;  In  re 
Cork  E.  Co.,  4  Ch.  App.  748.  The 
chancellor,  by  the  very  extraordinary 
course  pursued  in  this  case,  has  not 
only  specifically  executed  the  ultra 
vires  agreement,  but  has  done  it  by  a 
peremptory  injunction,  by  taking  the 
property  of  the  appellant  from  its  pos- 
session and  turning  it  over  to  persons 
not  parties  to  the  suit,  and  who  were 
not  appointed  receivers  of  the  court." 
^Tobey  v.  Eobinson,  99  111.  222;  Le 
Warne  v.  Meyer,  38  Fed.  Eep.  191. 
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ices  were  not  a  fair  equivalent  for  the  stock  to  be  issued.'  The 
purchase  by  the  president  and  directors  of  a  turnpike  company 
of  a  new  turnpike  road,  the  stock  of  which  has  no  market  value, 
paying  for  it  in  the  stock  of  their  own  company,  which  is  very 
valuable,  can  only  have  the  effect  to  lessen  the  dividends,  and 
is  ultra  vires,  even  though  sanctioned  by  legislative  enactment, 
if  the  rights  of  stockholders  are  not  protected;  and,  at  the  in- 
stance of  an  objecting  stockholder,  such  purchase  will  be  en- 
joined.'' Where  a  corporation  chartered  for  the  transporta- 
tion of  passengers  in  railroad  cars,  constructed  and  to  be 
owned  by  the  said  company,  under  certain  patents,  and  em- 
powered to  enter  into  contracts  with  other  corporations  for  the 
leasing,  or  hiring  and  transfer  to  them  of  their  railway  cars  and 
other  personal  property,  leased  for  a  certain  rental,  for  ninety- 
nine  years,  to  another  corporation  in  the  same  business,  all  its 
property,  including  its  cars  and  patents,  and  all  contracts  with 
railroad  companies  for  the  hire  of  its  cars,  and  agreed  that 
while  the  lease  was  in  force  it  would  not  engage  in  the  busi- 
ness of  manufacturing  and  using  or  hiring  cars,  it  was  held 
that  the  corporation  was  gttasi-public,  and  the  lease  was  void 
as  ultra  vires,  and  because  it  was  an  abandonment  by  the  les- 
sor of  its  duty  to  the  public."  A  director  of  a  corporation  who 
contracts  with  another  director  of  the  same  corporation  con- 
cerning the  company's  property  who  was  also  business  mana- 
ger with  certain  enumerated  and  limited  powers,  is  chargeable 
with  notice  of  any  defect  in  the  manager's  power  to  make  the 
contract.' 

§  982.  The  Massachusetts  doctrine. — In  Massachusetts  the 
better  doctrine  is  regarded  to  be  that  a  contract  made  by  a  corpo- 
ration in  violation  of  its  charter, or  in  excess  of  the  powers  granted 
to  it  either  expressly  or  by  implication,  is  invalid,  considered 
merely  as  a  contract,  and,  so  long  as  it  is  entirely  executory, 
will  not  be  enforced.     It  is  not  only  a  violation  of  a  private 

1  Garrett  v.  Kansas  City  Coal  Min.  ^  Central  Transp.  Co.  v.  Pullman's 
Co  (1892) ,  113  Mo.  330 ;  20  S.  W.  Rep.  Palace  Car  Co.,  11  Sup.  Ct.  Eep.  478 ; 
965.  139  V.  S.  24. 

2  Shaw  V.  Campbell  Turnpike  Road  «  Schetter  v.  Southern  Oregon  Co., 
Co.  (Ky.  1891),  15  S.  W.  Rep.  245.  19  Ore.  192. 
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trust,  viewed  in  reference  to  the  stockholders,  but  it  is  against 
the  policy  of  the  law,  which  intends  that  corporations  deriving 
their  powers  solely  from  the  legislature  shall  not  pass  beyond 
the  limits  of  the  field  of  activity  in  which  they  are  permitted 
by  their  charter  to  work.'  On  the  other  hand,  courts  have 
frequently  held  that  while  such  contracts,  considered  merely 
as  contracts,  are  invalid,  they  involve  no  such  element  of 
moral  or  legal  wrong  as  to  forbid  their  enforcement,  if  there 
has  been  such  action  under  them  as  to  work  injustice  if  they 
are  set  aside.  Courts  have  been  astute  to  discover  something 
in  the  nature  of  an  equitable  estoppel  against  one  who,  after 
entering  into  such  a  contract,  and  inducing  a  change  of  con- 
dition by  another  party,  attempts  to  avoid  the  contract  by  a 
plea  of  ultra  vires.  It  is  said  that  such  a  plea  will  not  avail, 
when  to  alloW  it  would  work  injustice,  and  accomplish  legal 
wrong."  Accordingly  although  the  maintenance  of  a  ferry  by 
an  educational  corporation  is  ultra  vires,  such  corporation  is 
liable  for  injuries  to  a  passenger  being  transported  thereon  for 
hire,  caused  by  the  negligence  of  the  employe  in  charge.' 

'Davis  V.  Eailroad  Co.,  131  Mass.  payment  of  demurrage  on  goods  not 
258;  Monument  Nat.  Bank  v.  Globe  removed  within  forty-eight  or  sixty 
Works,  101  Mass.  57 ;  Attorney  Gen-  hours  after  their  arrival,  and  also  pro- 
eral  w.  Tudor  Ice  Co.,  104  Mass.  239;  vided  for  the  storage  in  warehouses 
Thomas  v.  Eailroad  Co.,  101  XJ.  S.  71 ;  of  goods  not  removed  within  a  certain 
Leslie  v.  Lorillard,  110  N.  Y.  519;  18  time,  the  storage  and  drayage  to  be  at 
N.  E.  Rep.  363;  Linkauf  v.  Lombard,  the  expense  of  the  consignee,  and 
137  N.  Y.  417 ;  33  N.  E.  Rep.  472 ;  East  these  rules  were  known  to  the  plaint- 
Anglian  Ry.  Co.  11.  Eastern  Counties  iff,  who  contracted  with  the  defend- 
Ry.  Co.,  11  C.  B.  775.  Where  itaffirm-  ant's  stationagent  and  soliciting  agent 
atively  appears  that,  by  the  general  that,  in  consideration  of  a  large  ship- 
rule  of  the  railway  company,  demur-  ment  of  freight  over  the  defendant's 
rage  and  storage  were  chargeable  to  railway,  no  demurrage,  drayage  or 
all  patrons,  and  that  the  special  con-  storage  would  be  charged  against 
tract  declared  upon  was  made,  not  him,  a  breach  of  the  contract  as  to 
with  the  authorities  which  promul-  storage  gave  the  plaintiff  no  right  of 
gated  the  rule,  but  with  subordinate  action  against  the  company  to  recover 
agents,  and  for  the  express  purpose  the  money  paid,  and  it  was  not  error  to 
of  avoiding  the  application  of  the  grant  a  nonsuit.  Harris  v.  Central 
rule  in  the  given  instance,  a  breach  R.  Co.,  91  Ga.  317;  18  S.  E.  Rep.  159. 
of  the  contract  by  one  of  the  same  ^Leslie  v.  Lorillard,  HON.  Y.  519; 
agents  who  co-operated  in  mak-  18  N.E.  Rep. 363;  Linkauf  ■!).  Lombard, 
Ing  it  affords  no  cause  of  action  137  N.  Y.  417,  423;  33  N.  E.  Rep.  472. 
against  the  company.  Thus,  where  "  Nims  ?;.  Mt.  Hermon  Boys' Pchool, 
the  rules  of  the  company    required  160  Mass.  177 ;  35  N.  E.  Rep.  776 ;  per 
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§  983.    Acts  ultra  vires — Connecticut    definition. — An   act 

is  ultra  vires  of  a  corporation  when  it  is  not  within  the  power 
of  the  corporation  to  perform  it.  The  charter  of  any  corpo- 
ration is  its  enabling  act.  The  corporation  is  empowered  to 
■do  those  things  only  for  which  it  is  created,  and  to  do  them 
in  the  manner  specified  in  the  charter.  This  is  especially  the 
rule  in  the  case  of  private  trading  or  manufacturing  corpora- 
tions. The  charter  is  the  full  measure  of  the  powers  which 
the  corporation  possesses.  It  can  not  lawfully  exercise  any 
others.  In  ordinary  cases,  every  corporation  is  just  what  the 
incorporating  act  has  made  it,  and  is  capable  of  exercising 
its  faculties  only  in  the  manner  the  act  authorizes.'  As  char- 
ters of  private  corporations  are  usually  granted  at  the  request 
of  the  corporators,  they  are  construed  most  strongly  against 
the  corporation.  Nothing  is  granted  except  what  is  given 
expressly  or  by  fair  implication;  and  no  other  powers  can  be 
implied  except  such  as  are  necessary  and  proper  to  carry  into 
effect  the  powers  expressly  granted.''  The  objection  that  a  corpo- 
rate contract  is  ultra  vires  may  come   from  the   state,  from  a 

Knowlton,  J.:  "Many  cases  might  be  99;  Parish e.Wheeler, 22 N.Y.  494;  Oil 
supposed  in  which  it  would  be  most  un-  Creek,  etc.,  B.  Co.  v.  Pennsylvania 
justtoholdthat  one  who  had  received  Trausp.  Co.,  83  Pa.  St.  160;  Bradley  c. 
the  benefits  of  such  a  contract  might  Ballard,  55  111.  413.  In  the  present 
retain  them,  and  leave  the  other  party  case,  we  think  it  makes  no  difference 
without  remedy,  as  he  might  do  in  a  that  the  defendant  was  not  a  manu- 
fiupposable  ease,  where  another  had  facturing  or  trading  corporation,  but 
put  himself  at  a  disadvantage  on  the  was  chartered  for  educational  pur- 
faith  of  a  contract  with  him  to  com-  poses  only.  It  could  acquire  and  hold 
mit  a  crime.  Whether,  in  this  com-  property,  make  contracts,  and  do  any- 
monwealth,  a  contract  entered  into  thing  else  incidental  to  the  mainte- 
by  a  corporation  ultra  vires,  and  part-  nance  of  the  school." 
ly  performed,  will  ever  be  enforced  'Farrell  ■».  Railroad  Co.,  61  Conn, 
on  equitable  grounds.we  need  not  now  127;  23  Atl.  Rep.  757;  Inhabitants  of 
decide.  See  Slater  Woolen  Co.  U.Lamb,  Berlin  v.  New  Britain,  9  Conn.  180; 
143  Mass.  420;  9  N.E.  Rep.  823;  Pres-  Bank  v.  Earle,  13  Pet.  587  (Taney, 
cott,  etc..  Bank  v.  Butler,  157  Mass.  C.  J.). 

548 ;  32  N.  E.  Rep.  909 ;  National,  etc.,  ^ 2  Kent's  Commentaries,  298 ;  New 

Bank  ».  Porter,  125  Mass.  333 ;  Attle-  York,  etc.,  Insurance   Co.    o.   Ely,  5 

borough,   etc.,   Bank    v.   Rogers,  125  Conn.  560;  Mechanics',  etc.,  Ass'n  v. 

Mass.  339;    Atlas  National  Bank  v.  Meriden  Agency  Co.,  24  Conn.  159; 

Savery,  127    Mass.    75-77;     National  Sumner  v.  Marcey,  3  Woodb.  &   M. 

Bank  v.  Matthews,  98  U.  S.621;   Mo-  105;    Franklin  Co.  v.  Lewiston  Insti- 

Cluer  V.  Railroad  Co.,  13  Gray,  124;  tution  for  Savings,  68  Maine,  43. 
National  Bank  v.  Whitney,  103  IT.  S. 
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dissenting  stockholder,  or  from  the  party  with  whom  the  con- 
tract is  made;  and  the  courts  often  give  a  different  meaning 
to  the  term,  according  to  the  source  whence  the  objection 
comes.  An  act  or  a  contract  may  be  ultra  vires  if  the  state 
objects,  when  it  would  not  be  so  if  the  objection  came  from  a 
stockholder  or  from  a  contracting  party.  If  the  objection  is 
made  by  a  non-assenting  stockholder,  the  fact  of  ultra  vires  is 
to  be  determined  by  the  obligation  into  which  the  stockholder 
has  entered  by  becoming  a  member  of  the  corporation.^ 

§  984.   Ultra  yires  lease  or  sale  of  franchise — The  remedy. — 

Public  or  quasi-^nhlic  corporations,  which  possess  and  exer- 
cise the  right  of  eminent  domain,  or  its  equivalent,  owe  duties 
to  the  public  as  well  as  to  their  stockholders;  and  they  can  not 
sell  or  lease  their  corporate  powers  and  privileges,  and  thereby 
disable  themselves  from  performing  their  public  duties,  with- 
out legislative  authority.  Thus  a  gas  company,  which  pos- 
sesses and  exercises  the  right  to  lay  its  pipes  in  the  public 
streets,  can  not  lease,  or  assign  its  corporate  rights  and  privi- 
leges to  another  gas  company  without  the  consent  of  the  legis- 
lature.^    A  contract  made  by  a  corporation  which  is  unlawful 

'  Byrne  v.  Schuyler,  etc.,  Mfg.  Co.  profit  of  their  stockholders,  but  also 

(Conn.  1895),  31  Atl.  Eep.  833,  An-  in  trust  for  the  public ;  and  that  such 

drews,  C.  J.  corporations  can  not  lease  or  other- 

^Brunswick  Gaslight  Co.  v.  United  wise  dispose  of  their  franchises,  need- 
Gas,  etc.,  Co.  (1893),  85  Maine,  532;  ful  in  the  performance  of  their  public 
27  Atl.  Eep.  525,  per  Walton,  J. :  "In  duties,  without  legislative  consent, 
a  case  in  New  Jersey,  decided  in  Stockton  v.  Railroad  Co.,  24  Atl.  Eep. 
August,  1892,  it  is  said  that  corpora-  964.  In  a  case  in  Illinois,  decided  in 
tions  which  engage  in  a  (/jtasi-public  1887,  tlie  court  held  that  reason  and 
occupation,  such  as  railway,  water,  the  weight  of  authority  were  in  favor 
gas,  telegraph  and  similar  corpora-  of  the  doctrine  that  a  corporation  has 
tions,  are  created  upon  the  hypothe-  no  right  to  sell  or  lease  its  franchise, 
sis  that  they  will  be  a  public  benefit ;  or  any  property  essential  to  its  exer- 
that  they  usually  possess  the  right  of  cise,  which  it  has  acquired  under  the 
eminent  domain,  and  not  unfrequently  law  of  eminent  domain,  without  leg- 
the  use  of  the  public  highways  is  ac-  islative  authority.  Fietsam  v.  Hay, 
corded  to  them,  and  that,  while  the  122  111.  293;  13  N.  E.  Rep.  501.  In 
state  confers  upon  them  these  special  another  case,  decided  in  1889,  a  cor- 
and  extraordinary  privileges,  it  at  the  poration  for  the  manufacture  and  sale 
same  time  exacts  from  them  the  per-  of  gas,  having  a  capital  of  $25,000,000, 
formance  of  public  duties;  that  such  had  obtained  by  purchase  a  control- 
corporations  hold  their  franchises  not  ling  interest  in  four  other  gas  com- 
merely  in    trust    for    the    pecuniary  panics,   having  an   aggregate  capital 
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and  void  because  beyond  the  scope  of  its  corporate  powers 
does  not,  by  being  carried  into  execution,  become  lawful  and 
valid;  the  proper  remedy  of  the  aggrieved  party  is  to  disaflfirm 
the  contract,  and  sue  to  recover  as  on  a  quantum  meruit  the 
value  of  what  the  defendant  has  actually  received.'  It  should 
be  observed  that  the  law  does  not  assume  that  all  combinations 
of  corporate  powers  and  franchises  are  necessarily  hurtful.  It 
recognizes  the  fact  that  they  are  sometimes  beneficial,  and  pro- 
vides a  way  by  which  they  may  be  lawfully  made.  But  as 
such  combinations  are  liable  to  be  made  for  improper  pur- 
poses, and  with  conditions  annexed  to  them  which  are  inad- 
missible, sound  public  policy  requires  that  they  be  made  under 
legislative  supervision  and  restraint.'' 

§  985.  The  same  subject  continued. — Where  a  corporation 
secures  a  franchise,  by  municipal  grant,  to  operate  gas  and 
electric  works,  and  to  supply  the  inhabitants  with  the  product, 
it  becomes  its  legal  duty  so  to  do;  and  a  lease  of  its  works 


of  nearly  $17,000,000;  and,  in  the 
vigorous  language  of  the  court,  waa 
thus  able  to  destroy  the  energies  of  all 
other  corporations  of  the  same  kind, 
and  suck  the  last  blood  out  of  them ; 
and  the  court  held  that  such  a  com- 
bination could  not  be  tolerated ;  that 
the  business  of  manufacturing  and 
distributing  illuminating  gas  by  means 
of  pipes  laid  in  the  public  streets  of  a 
city  is  a  business  of  a  public  charac- 
ter ;  that  it  is  the  exercise  of  a  fran- 
chise belonging  to  the  state ;  that  the 
services  to  be  rendered  for  such  a 
grant  are  of  a  public  nature ;  and  that 
any  unreasonable  restraint  upon  the 
performance  of  such  duties  is  preju- 
dicial to  the  public  interests,  and  in 
contravention  of  public  policy,-  and 
could  not  be  allowed.  People  v.  Chi- 
cago Gas  Trust  Co.,  130  111.  268;  22 
N.  E.  Eep.  798.  Equally  vigorous  is 
the  language  of  the  New  York  court 
of  appeals.  In  a  case  relating  to  the 
combination   known   as   the    'Sugar 


Trust,'  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582;  24  N.  E. 
Rep.  834,  *  *  *  no  legislative  author- 
ity for  making  the  lease  was  shown, 
and,  without  such  authority,  we  think 
the  lease  must  be  regarded  as  ultra 
vires,  and  void.  The  authorities  bear- 
ing upon  the  question  are  not  in  en- 
tire harmony,  but  the  weight  of  au- 
thority seems  to  us  to  be  overwhelm- 
ingly in  favor  of  this  conclusion.  See 
2  Beach  on  Corporations,  §§  831-856, 
inclusive,  and  the  six  pages  of  authori- 
ties pro  and  con  cited  under  the  sec- 
tion last  cited.  The  cases  are  too 
numerous  for  citation  here,  and  the 
few  cases  to  which  we  have  referred 
will  furnish  a  key  to  all  of  them." 

'Pittsburgh,  etc.,  R.  Co.  v.  Keokuk 
Bridge  Co.,  131  U.  S.  371;  9  Sup.  Ct. 
Rep.  770;  2  Beach  on  Corporations, 
§  423,  and  cases  there  cited. 

'  Brunswick  Gaslight  Co.  v.  United 
Gas,  etc.,  Co.,  85  Maine,  532. 
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and   privileges  is  ultra  vires,  and  void  as  against  public  pol- 
icy.    In  such  a  case,  delegatus  non  potest  delegare.' 

§  986.  Act  ultra  vires — When  stockholders  estopped  to  at- 
tack.— Wliere  an  act  done  by  a  private  corporation  is  not  per  se 
illegal,  or  malum  prohibitum,  but  is  simply  ultra  vires,  and  is 
not  a  matter  of  public  concern,  but  merely  affects  the  inter- 
ests of  the  stockholders,  the  latter  may  so  act  as  to  estop 
themselves  from  attacking  its  validity.  Thus,  a  corporatiou 
should  not  be  permitted  to  allege  want  of  authority  on  the 
part  of  its  directors  to  borrow  money,  when   it  has  received  a 


'  VisaliaGaa  and  Electric  Co.v.  Sims, 
104Cal.326;  37Pac.  Rep.l042,per  Tem- 
ple, 0. :  "InThomas«.Eailroad  Co., 101 
U.  S.  71.  That  was  the  case  of  a  lease 
of  a  railroad  and  franchise.  The  coart 
said,  speaking  through  Mr.  Justice 
Miller :  '  Where  a  corporation  like  a 
railroad  company  has  granted  to  it  by 
charter  a  franchise  intended  in  large 
measure  to  be  exercised  for  the  public 
good,  the  due  performance  of  those 
functions  being  the  consideration  of 
the  public  grant,  any  contract  which 
disables  the  corporation  from  perform- 
ing those  functions — which  under- 
takes, without  the  consent  of  the  state, 
to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and 
to  relieve  the  grantees  of  the  burden 
which  it  imposes — is  a  violation  of  the 
contract  with  the  state,  and  is  void  as 
against  public  policy.  This  doctrine 
is  asserted  with  remarkable  clearness 
in  the  opinion  of  this  court,  delivered 
by  Mr.  Justice  Campbell,  in  Railroad 
Co.  V.  AVinans,  17  How.  30.  *  *  * 
"This  conclusion  [argument]  implies 
that  the  duties  imposed  upon  the 
plaintiff  by  the  charter  are  fulfilled  by 
the  construction  of  the  road,  and  that 
by  alienating  its  right  to  use,  and  its 
powers  of  control  and  supervision,  it 
may  avoid  further  responsibility.  But 
those  acts  involve  an  overturn  of  the 
relations  which  the  charter  has   ar- 


ranged between  the  corporation  and 
the  community.  Important  franchises 
were  conferred  upon  the  corporation, 
to  enable  it  to  provide  facilities  for 
communication  and  intercourse  re- 
quired for  the  public  convenience. 
Corporate  management  and  control 
over  these  were  prescribed,  and  cor- 
porate responsibility  for  their  insuf- 
ficiency provided  as  a  remuneration 
to  the  community  for  their  grant.  The 
corporation  can  not  absolve  itself  from 
the  performance  of  its  obligations 
without  the  consent  of  the  legisla- 
ture." '  This  case  was  cited  and  ap- 
proved in  Green  Bay  &  M.  E.  Co.  u. 
Union  Steamboat  Co.,  107  U.  S.  98; 
2  Sup.  Ct.  Rep.  221,  and  in  Oregon  Ry. 
&  Kav.  Co.  V.  Oregonian  Ry.  Co.,  130 
U.S.I;  9  Sup.  Ct.  Rep.  409.  So,  too, 
the  customers  are  interested  in  having 
a  responsible  party  to  deal  with.  The 
city  has  provided  such  a  party  in  its 
contract  with  the  corporation,  for  such 
it  has  been  held  to  be.  People  v.  Chi- 
cago Gas  Trust  Co.,  130  111.  268;  22 
N.  E.  Rep.  798;  Gibbs  v.  Gas  Co.,  130 
U.  S.  396;  9  Sup.  Ct.  Rep.  553.  The 
same  conclusion  is  reached  upon  the 
principle  that  they  can  not  delegate 
functions  and  powers  given  to  them. 
Delegatus  non  potest  delegare.  The 
subject  is  extensively  discussed  in 
Morawetz  on  Private  Corporations, 
§§  656,  1114,  1116,  1129." 
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sum  of  money  actually  borrowed,  and  has  used  it  to  pay  its 
debts,  with  full  knowledge  of  the  fact  on  the  part  of  all  of  its 
directors,  and  many  of  its  shareholders.  A  corporation,  as 
well  as  an  individual,  is  at  least  bound  to  act  honestly;  and 
it  should  not  be  allowed  to  say  that  an  act  done  by  its  officers 
was  unauthorized,  when  it  has  accepted  the  benefits  accruing 
therefrom,  and  does  not  offer  to  restore  what  it  has  received.' 


'  Bensieki).  Thomas  (1895),  66  Fed. 
Eep.  104,  Thayer,  J. :  "In  the  case  of 
Kent  V.  Mining  Co.,  78  N.  Y.  159,  a 
corporation  had  issued  preferred  stock 
to  certain  of  its  shareholders  in  lieu  of 
■common  stock  theretofore  held.  Al- 
though the  issuance  of  such  preferred 
stock  was  unauthorized,  being  in  vio- 
lation of  a  by-law  of  the  company,  yet 
it  was  held  that  holders  of  common 
stock  who  were  acquainted  with  the 
issue  of  such  preferred  stock,  and  had 
suffered  it  to  be  issued  and  sold  on 
the  market  without  taking  any  steps 
to  arrest  the  proceeding,  were  estopped 
from  maintaining  an  action  against 
the  corporation  to  have  the  same  can- 
celed. In  the  case  of  the  Sheldon 
Hat-Blocking  Co.  v.  Eickemeyer  Hat- 
Blocking  Machine  Co.,  90  N.  Y.  607, 
the  trustees  of  a  manufacturing  com- 
pany had  assigned  and  transferred  all 
of  the  property  of  the  company  in  set- 
tlement of  a  judgment  against  it.  All 
of  the  stockholders  had  knowledge  of 
the  assignment  of  the  corporate  prop- 
erty at  or  about  the  time  it  was 
made.  It  was  held  that,  although 
the  trustees  had  acted  without  au- 
thority in  making  the  assignment,  yet 
as  the  shareholders  had  taken  no  ac- 
tion to  arrest  the  transfer,  and  as  the 
act  was  simply  ultra  vires,  they  were 
estopped  from  maintaining  a  suit  to 
set  the  assignment  aside.  In  the  case 
of  Ottawa Plank-Eoad Co.  v.  Murray, 15 
111.  336,the  facts  were  that  the  directors 
of  the  company  had  borrowed  money 
without  authority,  and  had  given  a 
•mortgage  upon  the  company's  prop- 


erty to  secure  it.  It  was  held  that,  in- 
asmuch as  the  company  had  received 
the  money,  and  used  it,  it  was  es- 
topped from  questioning  the  authority 
of  the  officers  who  had  made  the  loan. 
Also,  in  Troup's  Case,  29  Beav.  353, 
357,  it  was  decided  by  the  master  of 
the  rolls  that,  when  the  directors  of  a 
company  have  no  power  to  borrow 
money,  a  person  lending  money  to  the 
company  can  not  enforce  payment  of  it 
against  the  company , unless  it  has  been 
bona  fide  applied  to  the  purposes  of 
the  company,  but  that,  if  so  applied,  a 
recovery  against  the  company  may  be 
had."  In  Johnson  v.  Mercantile  Trust 
Co.,  94  Ga.  324;  21  S.  W.  Rep.  576,  it 
was  held  that  where  a  railroad  com- 
pany incorporated  under  the  general 
law  procures  the  legislature  to  amend 
its  charter  by  special  legislation,  and 
afterwards,  with  the  knowledge  of  its 
stockholders,  and  without  any  hinder- 
ance  or  attempted  hinderance  from 
them,  exercises  the  rights  and  powers 
ostensibly  conferred  by  such  special 
legislation,  and  contracts  debts  and 
obligations,  whether  in  its  original 
name  or  by  a  name  which  it  has 
assumed  and  used  by  reason  of  sup- 
posed legislative  authority  for  chang- 
ing its  name,  it  is  nevertheless  a  cor- 
poration de  jure,  not  only  with  refer- 
ence to  transactions  referable  to  the 
general  law  under  which  it  was  in- 
corporated, but  also  as  to  those  refer- 
able to  the  speciallegislation,  whether 
that  legislation  be  valid  or  invalid. 
If  it  be  invahd,  acts  based  upon  it 
would  be,  at  most,  ultra  vires;  but  in 
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The  plea  of  ultra  vires,  either  for  or  against  a  corporation,  can 
not  be  permitted  to  prevail,  in  cases  of  executed  contracts, 
where  it  would  not  advance  justice,  but,  on  the  contrary,  ac- 
complish a  wrong  under  the  forms  of  law.' 

§  987.  Corporate  sale  in  violation  of  charter. — It  seems  to 
be  the  settled  law  of  America  and  England  that  any  act  or 
proposed  act  of  a  corporation,  or  of  the  directors,  or  of  a  ma- 
jority of  the  stockholders,  which  is  not  within  the  express  or 
implied  power  of  the  charter  of  incorporation,  in  other  words, 
any  ultra  vires  act,  is  a  breach  of  the  contract  between  the  cor- 
poration and  each  of  the  stockholders,  and  that  consequently 
any  one  or  more  of  the  stockholders  may  object  thereto,  and 
compel  the  corporation  to  observe  the  terms  of  the  contract  set 
forth  in  the  charter.  Therefore,  it  results  that  neither  the 
directors  nor  a  majority  of  the  stockholders  can  sell  the 
corporate  property  against  the  dissent  of  any  stockholder. 
This    is    entirely  clear  in  the  case  of  a  solvent  corporation.^ 


a  court  of  equity  they  would  not  on 
that  account  be  oJ  less  binding  force 
upon  the  corporation  and  its  stock- 
holders, the  corporation  having  by  the 
negative  permission  and  acquiescence 
of  its  stockholders  held  itself  out  as 
competent,  under  color  of  law,  to  per- 
form these  acts,  and  by  their  perform- 
ance having  procured  credit  and  in- 
duced creditors  to  part  with  their 
money  on  the  faith  of  its  contract  to 
secure  and  repay  the  same.  No  just 
application  of  the  doctrine  of  vltra 
vires  will  allow  a  corporation  to  get 
value  received  and  then  refuse  to  pay, 
whether  the  refusal  be  at  its  own 
instance  or  at  the  instance  of  its 
stockholders,  or  a  portion  of  the  same. 

'  Central  Building,  etc.,  Ass'n  v. 
Lampson  (Minn.  1895),  62  N.  W.  Rep. 
544. 

'  Abbot  V.  Rubber  Co.,  33  Barb.  578 
March  v.  Railroad  Co.,  43  N.  H.  515 
Lauman  v.  Railroad  Co.,  30  Pa.  St.  42 
Morawetz  on  Corporations,  §§  521,  274, 
513.     A  leading  and  perhaps  the  ear- 


liest case  in  which  the  reciprocal  obli- 
gations of  a  corporation  and  its  stock- 
holders are  discussed  is  Livingston  v. 
Lynch,  4  Johns.  Ch.  573,  decided  in 
1820  by  Chancellor  Kent.  He  held 
that  the  charter  of  a  corporation  was 
a  contract  between  the  corporation 
and  its  stockholders,  and  that  neither 
the  directors  nor  a  majority  of  the 
members  could  bind  a  minority  with- 
out their  assent  in  any  matter  not  ex- 
pressly or  impliedly  authorized  by  the 
charter.  The  case  of  Hartford,  etc.,  R. 
Co.  V.  Crosswell,  5  Hill,  383,  is  to  the 
same  effect.  These  cases  have  been  fol- 
lowed by  very  many  others  down  to 
the  present  time.  Slorawetz  on  Cor- 
porations, §  1047,  and  the  cases  cited. 
Natusch  V.  Irving,  2  Coop.  t.  Cott.  358, 
is  an  English  case,  which  held  exactly 
to  the  same  results.  This  case  was  de- 
cided by  Lord  Eldon  in  1824.  Other 
Enghsh  cases  are  Simpson  v.  Hotel 
Co.,  8  H.  L.  Cas.  712;  Pickering  v. 
Stephenson,  L.  R.  14  Eq.  322 ;  Lyde 
V.  Railroad  Co.,  36  Beav.  10. 
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And  although  the  corporation  is  actually  insolvent,  if  the  pur- 
pose of  the  sale  is  not  the  bona  fide  winding  up  of  its  business, 
but  is  the  continuance  of  the  business  in  another  corporation, 
the  rule  is  not  changed.  A  dissenting  stockholder  may  inter- 
fere and  prevent  the  sale.'  Thus  it  has  been  held  in  Connecti- 
cut that  a  contract  whereby  the  officers  of  an  insolvent  corpora- 
tion, for  the  purpose  of  avoiding  dissolution,  transferred  all  its 
property  to  another  corporation  which  had  been  organized  to 
continue  its  business,  and  accepted  in  payment  shares  of  stock 
in  the  new  corporation,  which  were  to  be  held  by  trustees 
named  by  such  officers,  was  void,  in  the  absence  of  a  provision 
of  the  charter  expressly  authorizing  such  a  transaction.  And 
the  fact  that  a  stockholder  is  not  injured  by  an  ultra  vires  con- 
tract of  a  corporation,  to  which  all  the  other  stockholders  have 
consented,  does  not  prevent  his  maintaining  an  action  to  en- 
join its  performance.^ 

§  988.  Special  illustrations  of  acts  not  ultra  vires. — Where  a 
corporation  executed  a  lease  of  its  property  for  a  term  of  one 
hundred  years,  and  shortly  afterwards  mortgaged  the  same  to 

'  Kean  v.  Johnson,  9  N.  J.  Eq.  401 ;  stockholders.  The  act  of  dissolution, 
Boston  &  P.  R.  Corp.  v.  New  York  &  like  the  act  of  association,  is  not  a 
N.  E.  R.  Co.,  13  R.  I.  260.  The  rea-  corporate  act,  but  an  act  of  the  mem- 
sons  are  well  stated  by  Chief  Justice  hers  of  the  corporation.  They  may 
Lowrie  in  Lauman  v.  Railroad  Co.,  commit  to  their  oflBoers  the  business 
sxipra.  In  that  case  the  defendant  of  effecting  it  in  its  details,  but  they 
company  had  undertaken  to  consoli-  are  not  required  to  do  so  by  the  terms 
date  with  another  railroad  company,  of  their  association,  and  in  effecting 
to  transfer  all  its  property  to,  and  such  a  purpose  the  officers  would  be 
take  in  payment  the  stock  of  the  other  rather  trustees  of  the  members  than 
corporation.  The  plaintiff  was  a  dis-  corporate  functionaries.  Thus,  it  fol- 
senting  stockholder.  Judge  Lowrie  lows  quite  obviously  that  no  corporate 
said :  i'The  majority  of  the  members  act  can  settle  the  terms  of  the  dissolu- 
of  a  corporation  can  not  be  authorized  tion  or  distribute  the  effects  among 
to  divest  the  interest  of  a  dissenting  the  members,  and  that  the  company 
stockholder  by  a  transfer  of  the  whole  can  not  decide  what  the  plaintiff  shall 
of  its  property  to  another  company,  take  for  his  interest."  See  also,  Black 
without  first  giving  security  for  the  v.  Canal  Co.,  22  N.  J.  Eq.  415;  Mason 
interest  of  such  dissenting  stock-  v.  Mining  Co.,  133  U.  S.  50;  10  Sup. 
holder.  •  *  *  The  contract  of  Ct.  Rep.  224;  Beman  v.  Ruftord,  1 
consolidation  is  an  act  of  dissolu-  Sim.  (N.  S.)  550. 
tion  in  form  and  substance,  and  ^  Byrne  v.  Schuyler,  etc.,  Mfg.  Co. 
the  corporation  can  not,  in  the  act  of  (Conn.  1895),  31  Atl.  Rep.  833. 
dissolution,  dispose  of  the  rights  of  its 
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secure  an  issue  of  bonds,  and  the  lease  and  mortgage  mutually- 
referred  to  each  other,  and  the  lease  contained  a  provision, 
with  an  express  covenant  by  the  lessee,  for  the  payment  to 
the  trustee  under  the  mortgage  of  so  much  of  the  rental  as  was 
necessary  to  pay  interest  on  the  bonds  and  the  cost  of  the  trus- 
teeship, it  was  held  that  the  two  instruments  were  to  be  con- 
strued in  pari  materia,  and  that  consequently,  the  lease  was  not 
a  prior  incumbrance  to  the  mortgage,  within  the  meaning  of  a 
statute  requiring  corporate  bonds  to  be  secured  by  mortgage 
upon  unincumbered  real  estate,  and  that  there  was  no  ground 
for  a  contention  that  the  estate  created  by  the  mortgage  could 
not  take  effect  until  the  expiration  of  the  lease,  and  that,  con- 
sequently, the  mortgage  was  void,  as  creating  a  perpetuity  in 
violation  of  the  Iowa  code,  which  declares  that  "every  dispo- 
sition of  property  is  void,  which  suspends  the  absolute  power 
of  controlling  the  same  for  a  longer  period  than  during  the 
lives  of  persons  then  in  being,  and  for  twenty-one  years 
thereafter.'"  But  itis  not  ultra  vires  for  a  corporation  to  enter 
into  a  contract  with  an  individual  to  engage  in  a  certain  ven- 
ture, profits  and  losses  to  be  divided  equally  among  them, 
where  all  the  management  of  the  enterprise  is  intrusted  to  the 
corporation.     The  rule  might  be  different  if  the  contract  gave 

' First  National  Bank  v.  Sioi:\x  City  ■naa  held  that  as  the  lessor  could  con- 
Terminal,  etc.,  Co.  (1895),  69  Fed.  vey  the  fee-title,  and  the  lessee  could 
Eep.  441,  per  Shiras,  J. :  "In  Tod-  assign  the  lease,  'and  by  uniting  in  a 
hunter  ».  Des  Moines,  etc..  Rail-  convej'ance  the  lessor  and  lessee  may 
road  Co.,  58  Iowa,  205;  12  N.  W.  Eep.  freely,  and  without  restraint,  convey 
2G7,  it  was  held  that  'the  object  of  the  both  the  fee  and  the  leasehold  inter- 
statute  is  to  prevent  property  from  est,' the lease.though for 999 years, was 
being  taken  out  of  commerce,  and  not  void.  In  the  case  now  before  the 
prevent  it  from  being  lield  without  court,  as  a  foreclosure  decree  and  sale 
the  power  of  alienation  beyond  the  under  the  provisions  of  the  mortgage 
prescribed  period.'  In  that  case  the  will  not  only  convey  the  fee-title,  but 
facts  were  that  the  Des  ;\Ifiines,  Indi-  also  the  lease  thereon,  thus  accom- 
anola  and  Missouri  Railroad  Co.  leased  plishing  all  that  the  lessor  and  lessee 
itslineof  railway  to  the  Chicago,  Rock  could  do  in  the  Todhunter  case,  itis 
Island  and  Pacific  Railroad  Co.  for  the  clear  that  the  mortgage  does  not  pre- 
term of  999  years,  agreeing  to  pay  as  vent  an  alienation  of  the  property, 
rental  thirty  per  cent,  of  the  gross  within  the  meaning  of  the  statute  of 
yearly  earnings,  to  be  used  and  ap-  Iowa,  as  construed  by  the  supreme 
plied  in  payment  of  the  interest  accru-  court  in  the  case  just  cited." 
ing  on  the  bonds  of  the  lessor.     It 
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the  individual  power  to  bind  the  corporation  and  to  manage 
its  affairs.' 

§  989.  Toting  trust  agreements. — A  contract  by  which  a 
minority  of  stock  is  given  the  perpetual  right  to  elect  a  ma- 
jority of  the  directors,  and  thus  control  the  affairs  of  the  com- 
pany, is  contrary  to  public  policy,  and  for  that  reason  void.^ 
It  is  the  policy  of  the  law  that  an  untrammeled  power  to  vote 
shall  be  incident  to  the  ownership  of  the  stock,  and  a  contract 
by  which  the  real  owner's  power  is  hampered  by  a  provision 
therein  that  he  shall  vote  just  as  somebody  else  dictates  is 
against  such  policy.' 

§  990.   Gruaranteeing  contracts  of  other  corporations. — The 

general  rule  in  this  country  and  in  England  is  that  one  corpo- 
ration is  impliedly  prohibited  from  guaranteeing  the  contract 
or  debt  of  another.'     Thus  a  corporation  organized  under  the 


'Bates  V.  Ooronado  Beach  Co.,  109 
Cal.160  ;641  Pac.Eep.855,per  Harrison, 
J. :  "It  was  not  ultra  vires  for  the  ap- 
pellant to  enter  into  the  agreement 
with  the  plaintiff.  The  power  of  a 
corporation  to  enter  into  a  general 
partnership  with  an  individual  or  with 
another  corporation  is  not  here  in- 
volved. The  ground  upon  which  this 
power  is  sometimes  denied  is  that  a 
partnership  implies  the  power  of  each 
partner,  under  his  authority  as  a  gen- 
eral agent  for  all  the  purposes  of  the 
partnership,  to  bind  the  others  by  his 
individual  acts,  whereas  the  statutes 
under  which  a  corporation  exists  re- 
quire its  powers  to  be  exercised  by  a 
board  of  directors,  and  preclude  it 
from  becoming  bound  by  the  act  of  the 
one  who  may  be  only  its  partner. 
There  is,  however,  in  the  present  case, 
no  question  of  agency  in  the  manage- 
ment of  the  affairs  of  the  corporation. 
The  plaintiff  paid  the  money  to  the 
appellant,  and  transferred  to  its  ap- 
pointee the  title  to  the  land,  so  that 
the  entire  management  of  the  business 
contemplated  by  the  contract  was  in- 


trusted to  the  corporation  itself.  There 
is  no  rule  of  law  that  will  preclude  a 
corporation  from  entering  into  a  con- 
tract with  an  individual  which  will 
have  the  effect  to  carry  out  directly  or 
indirectly  the  object  of  its  incorpora- 
tion, and  to  provide  in  that  agree- 
ment that  the  gains  or  losses  of  the 
venture  shall  be  borne  equally  by  both 
parties." 

2  White  V.  Thomas,  etc.,  Tire  Co., 
52  N.  J.  Eq.  178 ;  28  Atl.  Rep.  75. 

^  Bostwick  V.  Chapman,  60  Conn. 
653.  And  see  Beach  on  Private  Cor- 
porations, §306;  Cone  v.  Eussell,  48 
N.  J.  Eq.  208. 

*  Morawetz  on  Private  Corporations, 
§  423 ;  McLellan  v.  Detroit  File  Works, 
56  Mich.  579 ;  23  N.  W.  Rep.  321 ;  ^tna 
National  Bank  v.  Charter  Oak  Life 
Insurance  Co., 50  Conn.  167;  National 
Park  Bank  v.  German-American,  etc.. 
Security  Co.,  116  N.  Y.  281;  22  N.  E. 
Rep.  567;  Madison,  etc.,  Plank-Road 
Co.  V.  Watertown  Co.,  7  Wis.  59; 
Davis  V.  Old  Colony,  etc..  Railroad 
Co.;  131  Mass.  258 ;  Colman  v.  Eastern, 
etc..  Railway  Co.,  10  Beav.  l;Penn- 
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law  of  Ohio  for  the  purpose  of  making  ironwork  for  mining 
plants  has  no  power  to  guaranty  the  performance  of  another's 
contract  for  the  erection  of  a  mining  plant,  and  the  accom- 
panying warranties,  on  the  ground  that  the  guaranty  will  se- 
cure a  sale  of  the  ironwork  used  in  the  plant.  And  perform- 
ance of  such  contract  on  the  part  of  the  party  to  whom  the 
guaranty  is  given  does  not  estop  the  corporation  from  denying 
its  power  to  give  the  guaranty.* 


sylvania  R.  Co.  v.  St.  Louis,  etc., 
Co.,  118 U.S.  290 ;  6  Sup.  Ct.  Kep.  1094 ; 
Marble  Co.  v.  Harvey,  92  Tenn.  115 ; 
20  S.  W.  Eep.  427. 

'  Humboldt  Min.  Co.  -u.  American 
Mfg.,  etc.,  Co.  (1894),  62  Fed.  Rep. 
356, per  curiam:  "The  objection  to  the 
guaranty  is  that  it  risks  the  funds  of 
the  company  in  a  different  enterprise 
and  business  under  the  control  of 
another  and  different  person  or  cor- 
poration, contrary  to  what  its  stock- 
holders, its  creditors,  and  the  state 
have  the  right  from  its  charter  to  ex- 
pect. We  have  examined  the  ques- 
tion of  the  power  of  corporations  to 
become  guarantors  of  other  persons 
and  corporations  in  the  case  of  Mar- 
bury  V.  Kentucky,  etc..  Land  Co.,  62 
Fed.  Rep.  335.  In  that  case  we  up- 
held the  power  to  guaranty  the  obli- 
gations sued  on  by  reason  of  the  ex- 
istence of  certain  peculiar  and  un- 
usual powers  in  the  guarantor  com- 
pany of  consolidation  with  the  com- 
pany whose  obligations  were  guaran- 
teed, but  it  is  pointed  out  in  that  de- 
cision that  ordinarily  it  is  not  within 
the  power  of  a  trading  corporation  to 
guarantee  the  obligations  of  another. 
For  these  reasons  we  think  that  the 
contract  of  guaranty  by  the  Variety 
Iron  Works  Company  set  up  in  the 
petition  was  beyond  the  power  of  that 
company,  and  therefore  that  it  could 
not  be  held  to  any  liability  thereon. 
It  is  said,  however,  that  the  contract 


has  been  performed  on  behalf  of  the 
plaintiff,  and,  therefore,  that  the  de- 
fendant is  estopped  to  deny  its  power 
to  make  it.  We  do  not  think  that 
any  such  principle  has  application 
here.  Strictly  speaking,  a  corporation 
is  never  estopped  to  deny  its  power  to 
make  a  contract  where  the  extent  of 
its  powers  and  of  the  facts  relevant 
thereto  were  or  should  have  been 
known  to  the  parties  seeking  to  en- 
force the  contract  when  it  was  entered 
into.  In  cases  where  property  has 
been  received  or  money  paid  to  the 
corporation  seeking  to  avoid  the  obli- 
gations of  an  ultra  vires  contract,  the 
person  delivering  the  property  or  pay- 
ing the  money  has  the  remedy  of  re- 
covering back  that  which  was  given 
to  the  corporation  on  the  faith  of  the 
ultra  vires  contract.  This,  however, 
as  has  been  said  several  times  by  the 
Supreme  Court  of  the  United  States,  is 
not  a  recovery  on  the  contract,  but  is, 
in  effect,  an  avoiding  of  the  contract, 
and  a  restoration  of  the  parties  to  the 
status  quo  ante.  St.  Louis,  V.  &  T.  H. 
R.  Co.  V.  Terre  Haute  &  I.  R.  Co.,  145 
U.  8. 393 ;  12  Sup.  Ct.  Rep.  958 ;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24 ;  11  Sup.  Ct.  Rep.  478. 
In  this  case  no  money  or  property  was 
paid  by  the  plaintiff  to  the  guarantor 
defendant,  and  there  is  no  way  by 
which  the  parties  can  be  restored  to 
their  condition  before  the  contract 
was  entered  into  and  performed." 
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§  991.  Investing  in  the  stock  of  another  corporation — When 
prohibited. — It  is  well  settled  in  this  country  that  one  corpora- 
tion is  prohibited  from  investing  its  property  in  the  capital 
stock  of  another,  unless  there  is  express  power  to  do  it,  or  un- 
less there  is  something  peculiar  in  the  express  powers  from 
which  it  can  be  fairly  implied.'     This  does  not  prevent  a  cor- 

pany,  conceived  that  it  would  be  ben- 
fited  by  the  reduction  of  the  price  of 
coal  at  Cleveland,  its  place  of  busi- 
ness, and  the  market  which  the  con- 
struction of  the  road  would  afford  for 
its  manufactures,  and  by  these  consid- 
erations was  induced  to  make  the 
subscription.  But  all  this  can  be  of 
no  avail,  in  the  face,  at  least,  of  the 
prohibition  contained  in  section  3266 
of  the  revised  statutes,  that  "no  cor- 
poration shall  employ  its  stocks, 
means,  assets,  or  other  property,  di- 
rictly  or  indirectly,  for  any  other  pur- 
pose whatever  than  to  accomplish  the 
legitimate  objects  of  its  creation."  ' 
In  Coppin  v.  Greelees  &  Ransom  Co., 
38  Ohio  St.  275,  it  was  held  that,  un- 
der the  law  and  constitution  of  Ohio, 
a  corporation  organized  for  manufac- 
turing purposes  had  no  j)ower  to  ac- 
quire or  convey  its  own  stock,  except 
in  satisfaction  of  a  debt  due  to  it.  See 
also,  Franklin  Bank  v.  Commercial 
Bank,  36  Ohio  St.  350.  In  Straus  v. 
Eagle  Ins.  Co.,  5  Ohio  St.  59,  it  was 
held  that  an  insurance  company,  au- 
thorized by  its  charter  to  invest  its 
funds  and  capital  stock  as  should  be 
deemed  best  by  the  directors  for  the 
safety  of  the  capital  and  interest  of 
stockholders,  had  no  power  to  pur- 
chase upon  credit  a  promissory  note 
of  one  insured  by  the  company,  and 
entitled  to  indemnity  for  the  loss,  for 
the  purpose  of  setting  off  such  note 
against  the  claim.  In  this,  which  is 
a  leading  Ohio  case  upon  the  subject 
of  corporate  powers,  Judge  Banney 
lays  down  the  principle  as  follows : 
'It    is   now  universally  agreed  that 


'Marble  Co.  v.  Harvey,  92  Tenn. 
115;  20  S.  W.  Rep.  427;  Franklin  Co. 
V.  Lewiston  Savings  Bank,  68  Maine, 
43;  Mechanics  and  W.  M.  Mut.  Sav- 
ings Bank  v.  Meriden  Agency  Co.,  24 
Conn.  159;  Sumner  ».  Marcy, 3  Woodb. 
&  M.  105;  Fed.  Cas.  No.  13,609;  New 
Orleans,  F.  and  H.  S.  S.  Co.  v.  Ocean 
Dry  Dock  Co. ,28  La.  Ann.  173 ;  Central 
R.  Co.  V.  Pennsylvania  R.  Co.,  31  N. 
J.  Eq.  475,  494;  Valley  By.  Co.  v. 
Lake  Erie  Iron  Co.,  46  Ohio  St.  44; 
18  N.  E.  Rep.  486.  In  Humboldt 
Mining  Co.  v.  American  Manufactur- 
ing, etc.,  Co.  (1894),  62  Fed.  Rep.  356, 
the  court  said :  "There  is  no  court  in 
the  country  which  has  been  stricter 
in  enforcing  the  principle  that  corpo- 
rations are  prohibited  from  exercis- 
ing any  powers  which  are  not  ex- 
pressly conferred  upon  them  in  their 
charters,  or  which  are  not  fairly  inci- 
dental to  the  express  objects  of  their 
-creation,  than  the  supreme  court  of 
Ohio.  In  Valley  Ry.  Co.  v.  Lake 
Erie  Iron  Co.,  46  Ohio  St.  44 ;  18  N.  E. 
Rep.  486,  it  was  held  that  a  company 
incorporated  for  the  purpose  of  manu- 
.  facturing  could  not  subscribe  to  the 
capital  stock  of  another,  and  that  a 
subscription  so  made  was  ultra  vires, 
and  void.  The  company  to  whom  the 
subscription  was  made  was  a  railroad 
company,  and  the  courts  said:  'No 
claim  is  made  by  the  defendant  that 
the  iron  company  had  any  express 
statutory  authority  to  use  its  capital 
or  assets  in  aid  of  the  construction  of 
a  railroad  by  subscription  to  its  capi- 
tal stock  or  otherwise.  The  only  aver- 
ment as  to  this  is  that  it,  the  iron  com- 
81 
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poration  from  receiving  the  stock  of  another  in  payment  of, 
or  in  security  for,  a  debt  in  due  course  of  business,  but  it  pre- 
vents a  deliberate  and  permanent  investment  of  a  corporation's 

assets  in  the  stock  of  another.* 

§  993.    Holding  stock  of  another  corporation. — It  is  a  general 

rule  that  a  corporation  may  not  become  a  stockholder  in  another 
corporation  for  the  purpose  of  holding  the  stock  permanently, 
unless  expressly  authorized  to  do  so.  A  solvent  corporation 
may  buy  and  sell  the  stock  of  another  corporation  if  done  in 
the  usual  course  of  business,  and  may  become  the  owner  of 
such  stock  if  taken  in  payment  for  debts.  But  an  insolvent 
corporation  may  take  the  stock  of  another  corporation  only  for 
the  purpose  of  closing  up  its  business,  to  be  divided  in  kind,  or 
to  be  converted  into  money,  and  divided  among  its  creditors 
and  shareholders.^  It  has  been  held  in  Ohio  that  ordinarily 
one  corporation  can  not  become  the  owner  of  the  stock  of  an- 
other unless  so  authorized  by  its  charter.'  But  yet  it  is  there 
conceded  that  an  insolvent  corporation  contemplating  volun- 
tary dissolution,  might,  with  the  stockholders'  consent,  have 
the  right  to  dispose  of  its  property  and  accept  in  payment,  in 
whole  or  in  part,  stock  in  another  corporation,  this  stock  either 
to  be  sold  and  the  proceeds  distributed  to  its  creditors  or  ap- 
portioned in  kind  to  such  creditors  or  stockholders  as  the 
terms  of  dissolution  might  provide.* 

corporations  have  such  powers,  and  ^  Howe   v.   Boston   Carpet   Co.,  16 

such  only,  as  the  act  creating  them  Gray  (Mass.),  493. 

confers,  and  are  confined  to  the  exer-  ^  Byrne  v.  Schuyler,  etc.,  Mfg.  Co., 

cise  of  those  expressly  granted,   and  65  Conn.  336;  31  Atl.  Rep.  833. 

such  incidental  powers  as  are  neces-  ^Franklin     Bank    v.     Commercial 

sary  to   carry   into  effect  those    ex-  Bank,   36   Ohio    St.    350;    Coppin  v. 

pressly  conferred.      *      *      *     In  no  Greenlees  &  Ransom  Co.,  38  Ohio  St. 

state  of  the  Union  have  these  princi-  275. 

pies  been  adhered  to  with  more  un-  'Easun  v.  Buckeye  Brewing  Co.,  51 

yielding  tenacity  than  in  this.     Com-  Fed.  Rep.  156,  a  case  which  arose  in 

missioners  v.  Holcomb,  7  Ohio,  232  Ohio.     See  also,  Hodges  v.  New  Eng- 

(pt.  1);  Bank  of  Chillicothe  v.  Town  land  Screw  Co.,  1  R.  I.  312;   Tread- 

of  Chillicothe,7  0hio,  31(pt.2);  Bank  well  v.  Salisbury    Mfg.  Co.,   7  Gray 

of  Chillicothe  u.  Swayne,  8  Ohio,  257;  (Mass.),  393;  Evans  ij.  Heating  Co., 

Bartholomew  «.  Bentley,  1  Ohio  St.  157  Mass.  37;  Buford  «.  Keokuk,  etc., 

37.'  "  Packet  Co.,  3  Mo.  App.  159. 
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§  993.  Ultra  vires  stock  subscriptions  in  other  companies. — 

Under  the  constitution  of  California,  which  forbids  a  corpora- 
tion to  engage  in  any  business  other  than  that  which  is 
expressly  authorized  in  its  charter,  a  subscription,  by  a  cor- 
poration formed  to  manufacture  and  deal  in  furniture,  for  stock 
in  a  hotel  company,  is  ultra  vires}  The  general  rule  is  that  a 
corporation  can  hot  own  corporate  stock,  unless  expressly 
authorized.  Indeed,  it  has  been  said  that  statutes  in  regard  to 
the  formation  of  corporations  do  not  authorize  any  but  natural 
persons  to  become  corporators.'  A  private  corporation  has  no 
implied  authority  to  invest  in  shares  of  another  private  cor- 


'  Knowles  v.  Sandercock,  107  Cal. 
629;  40  Pac.  Eep.  1047,  Temple,  J.: 
'  'The  articles  of  the  defendant  corpora- 
tion declare  that  the  'objects  for  which 
this  corporation  is  formed  are  to  man- 
ufacture, import,  buy  and  sell,  furni- 
ture and  upholstery,  and  to  carry  on 
said  business  in  all  its  branches,  in- 
cluding the  dealing  in  all  materials 
appertaining  to  said  business.'  It 
will  be  seen  that  the  defendant  cor- 
poration is  not  authorized  to  deal  in 
stocks,  or  to  become  a  stockholder  in 
other  corporations.  In  this  state  a 
corporation  is  forbidden  to  engage  in 
any  business  other  than  is  expressly 
authorized  in  its  charter,  or  the  law 
under  which  it  is  organized.  Consti- 
tution, art.  12,  §  9.  To  own  stock  in 
another  corporation  is  to  become  in- 
terested in  the  business  of  such  cor- 
poration. A  stockholder  is  engaged 
in  the  business  of  the  corporation, 
within  the  meaning  of  this  section  of 
the  constitution.  He  has  a  voice  in 
the  management;  may,  in  fact,  con- 
trol such  business ;  and  is,  of  course, 
liable  for  the  debts  incurred  while  he 
is  a  stockholder.  The  above  provis- 
ion makes  all  acts  which  are  wholly 
without  the  business  of  the  corpora- 
tion unlawful.  The  only  reply  made 
by  respondent  to  this  point  is  that  the 


subscription  is  sustained  by  Kennedy 
V.  OaUfornia,etc.,Bank,  101  Cal.495 ;  35 
Pac.  Eep.  1039.  In  this,  I  think,  coun- 
sel is  mistaken.  It  was  held  that  the 
bank  rightfully  invested  its  funds  in 
the  shares  of  other  corporations.  It  has 
been  held  that  banks  and  other  cor- 
porations whose  business  it  is  to  loan 
money  may  take  stock  in  other  cor- 
porations as  collateral,  and,  in  the 
process  of  realizing  their  securities, 
may  become  the  owners  of  them.  Al- 
so, in  some  cases,  such  institutions 
may  invest  temporarily  surplus  funds 
in  such  securities.  It  has,  however, 
been  held,  as  to  such  corporations, 
that  they  can  not  permanently  invest 
in  the  stock  of  other  corporations, 
unless  authorized  by  their  articles. 
The  corporation  defendant  has  no 
funds  to  invest.  Its  capital  is  for  the 
purpose  of  carrying  on  its  business, 
no  part  of  which  consists  in  getting 
interest  on  money,  or  making  aproiit 
in  outside  investments.  Its  sole  pur- 
pose is  to  earn  a  profit  for  its  stock- 
holders through  the  business  to  be 
conducted  by  itself  as  specified  in  its 
articles.  Its  subscription,  therefore, 
was  ultra  vires,  and  void." 

2  Morawetz  on  Private  Corporations, 
§433. 
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poration.     If  it  had  it  might,  by  an  easy  process,  transfer  its 
resources  to  another.' 

§  994.  The  same  subject  continued — Ultra  vires  defense  not 
favored. — Where  a  national  bank  holds  stock  in  a  savings 
bank,  and  receives  dividends  thereon,  it  is  estopped,  in  an 
action  against  it  to  enforce  its  liability  as  such  stockholder  to 
a  depositor  in  the  savings  bank,  from  claiming  that  it  is  ultra 
vires  for  it  to  hold  such  stock,  in  the  absence  of  a  statute  ex- 
pressly prohibiting  it."  The  defense  of  ultra  vires  is  looked  upon 


•  Taylor  on  Corporations,  §  267 ; 
Brice  Ultra  Vires,  133;  Pearson  v. 
Concord  Railroad  Corp.,  62  N.  H.  537 ; 
Valley  Ry.  Co.  v.  Lake  Erie  Iron  Co., 
46  Ohio  St.  44 ;  18  N.  E.  Rep.  486 ;  Cen- 
tral R.  Co.  of  New  Jersey  v.  Pennsyl- 
vania R.  Co.,  31  N.  J.Eq.  475;  Denny 
Hotel  Co.  V.  Schram,  6  Wash.  134;  32 
Pac.  Rep.  1002;  Hazlehurstu.  Railroad 
Co.,  43  Ga.  13;  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268;  22  N.  E.  Rep. 
798;  Franklin  Co.  v.  Lewiston  Inst, 
for  Savings,  68  Maine,  43. 

^Kennedy  v.  California  Sav.  Bank 
(1894),  101  Cal.  495,  Harrison,  J.: 
' '  There  is  no  provision  in  the  statute 
by  which  a  national  bank  is  expressly 
prohibited  from  becoming  a  stock- 
holder in  another  corporation ;  and, 
while  it  may  be  conceded  that  its  sub- 
scription to  the  shares  of  another  cor- 
poration would  be  so  far  in  excess  of 
the  powers  conferred  by  the  statute 
under  which  it  is  organized  that  its 
executory  contract  therefor  would  not 
be  enforced,  it  by  no  means  follows 
that,  if  such  contract  is  executed,  and 
it  has  been  registered  as  such  stock- 
holder, it  is  not  entitled  to  a  voice  in 
its  corporate  management,  or  to  its 
share  of  the  corporate  earnings,  while 
the  corporation  is  in  existence,  or  of 
its  assets  upon  a  dissolution  thereof. 
It  may  take  shares  in  another  cor- 
poration as  collateral  security  for  a 
loan  made  by  it,  and,  if  the  loan  is 
not  paid,  it  may  become  the  owner  of 


those  shares,  and  have  them  regis- 
tered in  its  name  upon  the  books  of 
that  corporation  ;  and  in  such  a  case 
it  is  subject  to  the  same  liabilities  as 
any  other  stockholder.  In  National 
Banku.Case,99U.S.  628,  the  bank  had 
become  a  stockholder  in  another  cor- 
poration under  such  circumstances, 
and  it  was  held  to  be  liable  for  its  pro- 
portion of  the  debts  of  the  corpora- 
tion in  which  it  bad  been  a  stock- 
holder, although  it  had  transferred 
the  stock  to  one  of  its  clerks  for  the 
purpose  of  avoiding  such  liability. 
As  the  appellant  herein  could  have 
taken  the  stock  of  the  savings  bank, 
in  satisfaction  of  a  loan  for  which  it 
had  been  pledged  to  it  as  security,  it 
was  within  the  scope  of  its  power  to 
become  a  stockholder  therein,  so  that 
it  can  not  be  said  that  it  was  prohibit- 
ed by  statute  from  becoming  such 
stockholder.  Having  caused  itself  to 
be  registered  upon  the  books  of  the 
corporation  as  a  stockholder,  any  per- 
son dealing  with  the  corporation 
would  be  justified  in  assuming  that  it 
had  become  such  stockholder  by 
virtue  of  a  transaction  within  its 
power,  rather  than  in  violation  of  the 
laws  of  its  creation,  and,  so  long  as  it 
held  itself  out  as  such,  it  ought  not  to 
be  permitted  to  defend  against  its 
liability  as  such  stockholder  by  show- 
ing that  it  had  become  such  in  viola- 
tion of  law." 
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by  courts  with  disfavor  whenever  it  is  presented  for  the  pur- 
pose of  avoiding  an  obligation  which  a  corporation  has  as- 
sumed, merely  in  excess  of  the  powers  conferred  upon  it,  and 
not  in  violation  of  some  express  prohibition  of  the  statute. 
Courts  are  inclined  to  treat  the  corporation  as  estopped  from 
setting  up  this  defense  in  all  cases  where  it  has  received  and 
retains  the  benefit  of  the  transaction,  and  seeks  by  this  plea  to 
avoid  its  correlative  obligation.' 

§  995.  Where  benefits  are  received— Conflict  of  doctrine.— 

In  Tennessee,  the  fact  that  a  corporation  has  received  the  benefit 
of  a  contract  which  was  ultra  vires  does  not  justify  an  enforce- 
ment of  the  contract,  but  the  remedy  is  a  suit  in  disafiirmance 
and  for  an  accounting.^  Where  two  street-car  companies,  or- 
ganized under  the  general  laws  of  the  state,  enter  into  a  con- 
tract by  which  the  first  is  to  pay  the  second  a  certain  sum  for 
the  use  of  the  latter's  track,  the  first  can  not,  while  exercising 


'  In  Evans  v.  Bailey,  66  Oal.  112 ;  4 
Pac.  Rep.  1089,  an  action  was  brought 
against  the  stockholders  of  the  Cali- 
fornia Fruit  and  Meat  Shipping  Com- 
pany to  recover  from  them  their  re- 
spective proportions  of  certain  in- 
debtedness to  the  plaintiff  of  that 
corporation.  One  of  these  defend- 
ants was  the  People's  Ice  Company, 
another  corporation,  which  held  a 
thousand  shares  of  the  capital  stock 
of  the  corporation  debtor ;  and,  to  its 
objection  that  it  was  ultra  vires  for  it 
to  hold  stock  in  another  corpora- 
tion, it  was  held  that,  as  it  did  not 
appear  that  it  was  not  within  the 
scope  of  its  power  to  hold  stock  in  the 
defendant  corporation  under  any  cir- 
cumstances, or  for  any  purpose,  and 
as  the  circumstances  under  which  it 
had  acquired  the  stock  were  not 
shown,  the  defense  could  not  be 
maintained. 

'  Miller  v.  American  Mut.  Ace.  Ins. 
Co.  (1892),  92  Tenn.  167;  21  S.  W. 
Eep.  39,  per  Lurton,  C.  J.:  "The 
rule,  and  the  foundations  upon  which 
it  rests  as  held  by  the  English  courts, 


is  identical  with  our  own.  The  En- 
glish doctrine  is  summarized  by  Mr. 
Beach  in  these  words :  'Corporations 
are  created  for  fixed  purposes  with 
certain  specified  powers.  It  is  deemed 
to  be  public  policy  to  keep  them  strict- 
ly within  bounds  so  defined.  There 
is  an  implied  prohibition  to  go  beyond ' 
such  limits,  and  all  persons  dealing 
with  a  corporation  are  charged  with 
notice  of  the  limitations  upon  its  au- 
thority. Therefore  every  contract  of 
a  corporation  or  its  agents,  which  ex- 
ceeds the  powers  of  the  corporation, 
violates  this  implied  prohibition,  and 
contravenes  such  public  policy,  and 
is  illegal  and  void.  Consequently,  as 
to  such  contracts,  there  can  be  no 
ratification  or  estoppel.'  2  Beach  on 
Private  Corporations,  §  421.  The 
Tennessee  rule  is  in  accord  with  the 
holding  of  many  of  the  American 
courts.  Pittsburg  Ky.  Co.  v.  Keokuk 
Bridge  Co.,  131  U.  S.  371 ;  Davis  v.  Old 
Colony  R.  Co.,  131  Mass.  258;  Cham- 
bers V.  Falkner,  65  Ala.  448 ;  Marion 
Savings  Bank  v.  Dunkin,  54  Ala.  471." 
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and  enjoying  the  right,  relieve  itself  from  the  obligation  to  pay 
the  sum  agreed  on  the  ground  that  the  contract  was  ultra  vires 
of  its  officers.'  Neither  can  a  plea  of  ultra  vires  be  availed  of 
by  a  corporation  as  a  defense  against  a  contract  obligation  in- 
curred by  it,  when  the  contract  has  been  in  good  faith  per- 
formed by  the  other  contracting  party,  and  the  corporation 
has  had  the  benefit  of  it/  And  where  a  corporation  retains 
and  uses  money  borrowed  for  it  by  one  of  its  officers  in  excess 
of  his  authority,  it  ratifies  the  transaction,  and  is  liable.' 

§  996.  The  same  subject  continued. — In  California  two  com- 
peting companies  for  supplying  water  to  miners  united  their 
stock  and  property  under  a  temporary  agreement.  Some  of 
the  ditches  were  in  possession  of  a  mortgagee  of  one  of  the 
companies.  A  suit  was  brought  to  recover  possession  of  the 
mortgaged  ditches,  the  complaint  alleging  that  the  agreement 
by  which  the  companies  united  was  ultra  vires  and  void. 
Whether  ultra  vires  or  not  it  was  held  that  the  plaintiff  com- 
pany could  not,  against  its  own  mortgages,  set  up  that  the 
contract  was  illegal.'  And  after  a  corporation  receives  benefits 
under  a  contract,  it  can  not  set  up  as  a  defense  to  an  action 
thereon  that  it  had  no  right  to  do  business  in  the  state  in  which 
the  contract  was  made.* 

'  Canal  &  C.  E.  Co.  v.  St.  Charles  the  hotel  business,  and  assuming  the 

St.  E.  Co.,  44  La.  Ann.  1069;   11   So.  liability  of  an  innkeeper,  can  not  re- 

Eep.  702.     And  see  Canal  E.  Co.  v.  pudiate  its  liability  on   the  ground 

Orleans  E.  Co.,  44  La.  Ann.  54;  10  that  its  acts  were  MZtra  vires.    Magee 

So.  Eep.  389.  v.  Pacific  Imp.   Co.,  98  Cal.  678;    33 

"  Linkauf    v.  Lombard,   137  N.   Y.  Pac.  Eep.  77!;. 
417,  per  Gray,  J. :     "It  is   sufficient        *  Miners'  Ditch  Co.  v.   Zallerbach, 

for  our  purpose  to  say  that  the  plea  37  Cal.  543.     And  see  People  v.  Bal- 

of  ultra  vires  can  not  be   availed  of  lard,  134   N.  Y.   269;  136  N.  Y.  639; 

to   defend  against  an  obligation  in-  Boston,  etc.,  E.  Co.  ■».  New  York,  etc., 

curred,   when  the  contract  has  been  E.   Co.,  13  E.   I.   260;  Holmes,  etc., 

in  good  faith  performed  by  the  other  Manufacturing  Co.   v.  Holmes,  etc., 

contracting    party,  and  the    corpora-  Metal  Co.,  127  N.  Y.  252;  Pearson  v. 

tion  has  had  the  benefit  of  it.    Whit-  Concord  E.  Co.,  62  N.  H.  537 ;  Central 

ney    Arms  Co.  v.    Barlow,   63  N.  Y.  E.  Co.  v.  Pennsylvania  E.  Co.,  31  N. 

62,  and  see  Holmes  v.  "Willard,   125  J.  Eq.   475;    Central   E.   Co.  v.  Col- 

N.  Y.  75-80."  lins,  40  Ga.  582;  Marble   Co.  v.  Har- 

'  Willis  V.   St.  Paul  Sanitation  Co.  vey,  92  Tenn.  115. 
(1893),  53  Minn.  370;  55  N.  W.  Eep.        ^ -^illiams  v.  Bank  of   Commerce, 

650.     A  corporation,  after  engaging  in  71  Miss.  858;    16  So.   Eep.   2.^8,   per 
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§  997.  The  rule  in  Georgia.— Whether  one  who,  in  good  faith, 
and  for  value,  purchased  before  its  maturity  a  negotiable  prom- 
issory note  executed  by  a  corporation  chartered  by  a  superior 


Cooper,  J. :  "In  the  construction  of 
statutes  of  the  character  of  that  of  the 
state  of  Tennessee,  i.  e.,  statutes  pro- 
hibiting or  making  unlawful  an  act, 
or  declaring  a  penalty  against  it,  the 
most  conflicting  conclusions  have  been 
reached  by  the  courts  of  the  various 
states,  and  sometimes  by  the  same 
court,  in  reference  to  statutes  appar- 
ently similar.  In  Bank  of  United 
States  V.  Owens,  2  Pet.  627,  the  charter 
of  the  bank  provided  that  'the  bank 
shall  not  be  at  liberty  to  purchase  any 
public  debt  whatever,  nor  shall  it  take 
more  than  at  the  rate  of  six  per  centum 
per  annum,  for  or  upon  its  loans  or 
discounts.'  A  rate  of  discount  ex- 
ceeding six  per  centum  was  received, 
and  it  was  held  that  the  contract  was 
void,  and  no  recovery  could  be  had 
on  the  note.  In  Gold  Mining  Co.  v. 
National  Bank,  96  TJ.  S.  640,  the  bank 
had  lent  to  the  defendant  more  than 
one-tenth  of  its  capital  stock,  in  vio- 
lation of  the  twenty-ninth  section  of 
the  act  under  which  it  was  incorpo- 
■  rated,  and  which  declared  that  'the 
total  liabilities  to  any  association  of 
any  person,  or  of  any  company,  cor- 
poration or  firm  for  money  borrowed 
including  the  liability  of  a  company 
or  firm,  the  liabilities  of  the  several 
members  thereof  shall  at  no  time  ex- 
ceed one-tenth  of  the  amount  of  the 
capital  stock  of  such  association  ac- 
tually paid  in.'  It  was  held  that, 
although  the  plaintiff  had  violated  its 
charter  in  making  the  loan,  a  recov- 
ery could  be  had.  In  National  Bank 
V.  Matthews,  98  U.  S.  621,  it  was  held 
that  although  the  act  under  which  the 
"bank  was  incorporated  prohibited  it 
from  accepting  real  estate  as  security 
for  a  loan  to  be  made,  yet  that  a  mort- 
gage executed  to  the  bank  in  violation 
■of  the  act  was  valid,  and  might  be  en- 


forced by  the  bank ;  and  to  the  same 
effect  are  National  Bank  v.  Whitney, 
103  U.  S.  99 ;  Fritts  v.  Palmer,  132  U.  S. 
282;  10  Sup.  Ct.  Rep.  93.  It  has  been 
frequently  held  that  the  contracts  of 
corporations,  made  in  states  in  which 
they  were  forbidden  from  doing  busi- 
ness, or  in  violation  of  statutory  pro- 
visions, were  not  enforcible  at  the  suit 
of  the  corporation  (Springfield  Bank 
V.  Merrick,  14  Mass.  324;  Bank  of 
United  States  v.  Owens,  2  Pet.  627; 
Williams  v.  Cheney,  3  Gray,  215; 
National,  etc.,  Ins.  Co.  v.  Pursell,  10 
Allen,  232;  Cincinnati  Assurance  Co. 
V.  Rosenthal,  65  111.  90;  Cary  Lum- 
ber Co.  V.  Thomas,  92  Tenn.  587 ;  22 
S.  W.  Rep.  743),  and  also  that  the 
contract  was  void,  and  could  not  be 
enforced  by  an  innocent  party  who 
contracted  with  the  delinquent.  But, 
whatever  view  may  be  taken  of  the 
effect  of  the  statute  prohibiting  a 
foreign  corporation  from  doing  busi- 
ness in  a  state  upon  contracts  en- 
tered into  against  its  provisions,  it 
can  not  be  that  the  delinquent  cor- 
poration may  repudiate  the  contract, 
and  retain  the  consideration  received 
by  it,  especially  when  the  other 
party  is  innocent,  and  ignorant  of 
the  fact  that  the  law  has  been  vio- 
lated. It  would  be  reproach  to  the 
law  if  the  Fisher  &  Burnett  Company, 
having  received  over  130,000  of  the 
money  of  the  defendant  banks,  under 
the  circumstances  disclosed  by  this 
record,  could  plead  its  own  default  in 
defense  of  suits  brought  on  its  con- 
tracts, and  yet  hold  the  money  by 
reason  of  the  contracts.  If  the  con- 
tracts were  invalid,  and  conferred  no 
rights  of  action  on  the  banks,  they 
gave  no  right  to  the  company  to  hold 
the  money ;  and,  repudiating  the  con- 
tracts, the  company,  ex  cequo  et  bono, 
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court,  and  having,  under  the  charter,  authority  to  execute  such 
notes,  is  or  is  not  bound  to  take  notice  of  the  general  powers 
of  the  corporation,  with  a  view  to  ascertaining  whether  or  not, 
in  purchasing  the  property  for  which  the  note  was  given,  it 
acted  ultra  vires,  yet,  where  the  corporation  retained  the  prop- 
erty for  which  the  note  was  given,  it  could  not  set  up  the  de- 
fense of  ultra  vires,  even  to  au  action  upon  the  note  by  the 
original  payee,  and  much  less  could  it  set  up  this  defense  to 
an  action  thereon  brought  by  a  person  who  had  purchased  the 
note  as  above  stated.  And  even  if  the  corporation  offered  to 
rescind  the  contract  it  had  made  for  the  purchase  of  the  prop- 
erty, on  the  ground  that  the  property  was  either  totally  or  par- 
tially worthless,  but  made  no  offer  to  rescind  upon  the  ground 
that  its  action  in  purchasing  was  ultra  vires,  the  corporation,, 
under  these  circumstances,  would,  as  to  the  innocent  purchaser 
of  the  note,  stand  in  law  just  as  if  it  had  simply  retained  the 
property  without  making  any  offer  to  rescind.^ 


was  liable  to  repay  the  money  it  liad 
received — liable,  not  under  or  by  vir- 
tue of  the  contracts,  but  by  reason  of 
the  fact  that,  there  being  no  valid 
contract,  it  had  received  money  which, 
in  good  conscience,  it  could  not  re- 
tain. There  is  a  wide  and  marked 
distinction  between  transactions  of 
the  character  here  involved  and  those 
involving  moral  turpitude,  the  mere 
making  of  which  is  detrimental  to 
public  welfare  and  private  morals. 
In  Marble  Co.  v.  Harvey,  92  Tenn. 
115;  20  S.  W.  Rep.  427,  it  was  held 
that  the  defense  of  ultra  vires  might 
be  interposed  by  the  corporation  al- 
though the  contract  had  been  fully 
executed  by  the  other  party.  The 
court  declined  to  pass  upon  the  ques- 
tion of  its  lial)ility  if  sued  upon  a 
quantum  meruit,  because  the  question 
was  not  presented  by  the  record,  but 
it  is  evident  from  the  opinion  that  the 
approval  is  given  to  the  authorities  by 
which  such  right  of  recovery  is  up- 
held. In  Ohio  Life  Insurance  and 
Trust    Co.   V.   Merchants'   Insurance 


and  Trust  Co.,  11  Humph.  1,  the  pre- 
cise question  was  involved  and  de- 
cided. The  defendant,  a  corporation 
created  by  the  state  of  Tennessee,  had 
entered  into  contracts  beyond  its 
corporate  power,  and  had  received 
benefits  therefrom.  Being  sued  in 
equity,  it  defended  upon  the  ground 
that  it  had  no  power  to  make  the 
contracts.  The  court  held  that,  while 
the  defendant  was  not  liable  on  the 
contracts,  relief  should  be  afforded  to 
the  complainant  outside  of  them,  say- 
ing: "We  are  of  opinion,  therefore, 
that  the  complainant  is  not  repelled 
by  reason  of  the  illegality  relied  upon 
in  defense,  but  is  entitled  to  relief, 
and  that  in  granting  it  the  court  will 
promote  both  the  claims  of  private 
justice  and  the  ends  of  public  policy." 
'  Towers,  etc..  Ginning  Co.  v.  In- 
man,  96  Ga.  506;  23  S.  E.  Rep.  418, 
Simmons,  C.  J. :  "We  place  our  de- 
cision upon  the  broad  and  just  princi- 
ple that  where  a  private  corporation 
exceeds  its  powers,  and  purchases 
property,  takes  possession  of  it,  uses 
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§  998.  Contracts  to  prevent  competition— Acts  of  agents— 
Katiilcation. — If  the  business  of  a  private  individual  or  cor- 
poration is  threatened  with  competition  it  is  not  illegal  or  im- 


and  keeps  it,  the  corporation  can  not 
set  up  the  defense  of  ultra  vires  to 
avoid  paying  for  it.  The  contract  in 
question  was  not  strictly  an  illegal 
contract.  It  was  not  prohibited  by 
thS  charter.  The  charter  authorized 
the  corporation  to  make  and  issue 
commercial  paper,  and  there  was  no 
evidence  of  illegality  on  the  face  of 
the  note.  Mr.  Justice  Paxson,  in 
commenting  upon  the  facts  of  a  simi- 
lar case  (Wright  v.  Pipe-Line  Co., 
101  Pa.  St.  204),  said:  'If  the  *  * 
*  *  company  exceeded  its  corporate 
powers  in  the  purchase  of  this  stock 
can  it  now  repudiate  its  note,  in  the 
hands  of  a  holder  for  value,  upon  the 
ground  that  the  transaction  out  of 
■which  it  grew  was  ultra  vires'}  The 
law  never  sustains  a  defense  of  this 
nature  out  of  regard  for  a  defendant. 
It  does  so  only  where  an  imperative 
rule  of  public  policy  requires  .it.  The 
instances  are  rare  in  which  a  corpo- 
ration or  individual  has  been  permit- 
ted to  set  up  its  own  wrong  in  order 
to  retain  both  the  property  and  its 
price.  The  defendant  corporations 
have  obtained  the  stock  which  they 
now  allege  they  had  no  right  to  buy, 
and  propose  to  retain  it  without  pay- 
ment. It  would  be  difBcult  to  imag- 
ine a  defense  with  less  merit,  and  the 
law  -would  be  exceedingly  impotent 
were  it  to  allow  it  to  succeed.'  Mr. 
Morawetz,  in  his  work  on  Private 
Corporations,  lays  down  the  following 
rule :  'After  a  contract  entered  into 
by  a  corporation  has  been  performed 
by  either  of  the  contracting  parties, 
the  fact  that  the  making  of  the  con- 
tract involved  an  unauthorized  exer- 
cise of  corporate  power  on  the  part  of 
the  company  will  not  constitute  a  de- 
fense to  an   action,  brought  by  the 


party  having  performed  the  contract, 
to  recover  compensation  for  a  breach 
of  the  contract  by  the  other  party.' 
'The  reasons  upon  which  the  rule 
above  stated  is  based  may  be  summed 
up  as  follows :  The  common  law  pro- 
hibition against  the  unauthorized  ex- 
ercise of  corporate  powers  is  founded 
upon  general  grounds  of  public  policy, 
and  the  legal  effect  of  this  prohibition 
depends  upon  the  requirements  of 
public  policy.  If  a  corporation  de- 
parts from  its  chartered  purposes,  in 
violation  of  the  common  law  prohibi- 
tion, it  may  be  punished  by  forfeiture 
of  its  franchises  at  the  suit  of  the  state. 
If  a  contract  is  made  by  a  corporation 
in  excess  of  its  chartered  powers, 
either  party  to  the  contract  may  with- 
draw, so  long  as  a  rescission  can  be 
effected  without  injustice.  But,  after 
a  contract  of  this  character  has  been 
performed  by  either  of  the  parties, 
the  requirements  of  public  policy  can 
best  be  satisfied  by  compelling  the 
other  party  to  make  compensation  for 
a  failure  to  perform  the  agreement  on 
his  side.'  2  Morawetz  on  Private  Cor- 
porations, §  691.  'The  rule  is  not  based 
upon  the  doctrine  of  estoppel,  as  has 
sometimes  been  suggested.  An  estop- 
pel in  pais  involves  a,  representation 
of  a  fact  upon  the  faith  of  which  an 
innocent  party  has  been  induced  to 
alter  his  position.  The  rule  referred 
to, however,  applies  where  both  parties 
to  the  contract  had  notice  that  it  was 
in  excess  of  the  chartered  powers  of 
the  corporation,  and,  therefore,  pro- 
hibited by  law.  It  applies  in  favor  of 
a  corporation  which  seeks  compensa- 
tion after  having  performed  a  contract 
in  excess  of  its  chartered  powers,  as 
well  as  in  favor  of  a  party  contracting 
with  a  corporation,  where  the  latter 
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moral  if  one  can  persuade  his  competitor  to  abandon  an  enter- 
prise in  which  both  can  not  succeed,  and  take  employment  with 
the  one  remaining  in  the  business  at  a  stated  compensation.  Such 
an  agreement  fairly  entered  into  is  legitimate  business,  and  does 
not  violate  any  settled  rule  or  principle  of  public  policy.'  It  was 
formerly  the  rule  that  a  corporation  could  appoint  an  agent  only 
by  a  formal  resolution  of  its  board  of  directors,  and  under  its 
corporate  seal ;  but  this  doctrine  has  long  since  been  aban- 
doned, and  the  authority  of  an  agent  to  make  the  contract  may 
now  be  shown,  as  in  the  case  of  individuals.  It  may  be  by 
showing  an  express  appointment,  or  implied  from  the  adop- 
tion or  recognition  of  his  acts  by  the  corporation.^  It  is  now 
also  held  that,  in  the  absence  of  a  formal  provision  in  its  charter 
or  the  law  of  the  state  under  which  it  exists,  a  corporation  may 
confer  authority  upon  an  agent  to  perform  any  duty  within  the 
scope  of  its  corporate  powers  by  parol,  and  that  such  authority 


breaks  the  contract  after  the  stipula- 
tions for  its  benefit  have  been  per- 
formed.' Morawetz  on  Private  Cor- 
porations, §  692.  See  also,  Johnson  v. 
Mercantile  Deposit  Co.,  94  Ga.  324, 
327;  21  S.  E.  Rep.  576.  And  see, 
Thompson  on  Corporations,  §§  5969, 
5971,  etc.,  and  cases  cited;  Green's 
Brice's  Ultra  Vires,  729  note  a;  27 
Am.  and  Eng.  Enc.  of  Law,  '  intra 
Vires,'  p.  363;  Dewey  v.  Toledo,  etc., 
R.  Co.,  91  Mich.  351;  51  N.  W. 
Rep.  1063;  Bradley  v.  Ballard,  55 
111.  413.  If  the  corporation  can  not 
retain  the  property  for  which  its 
note  was  given,  and  set  up  the  de- 
fense of  ultra  vires  as  against  the  orig- 
inal payee,  still  less  can  it  do  so 
against  a  person  who  in  good  faith, 
and  for  value,  purchased  the  note  be- 
fore maturity.  At  the  trial  the  defend- 
ant sought  to  prove  that  it  offered  to 
rescind  the  contract,  on  the  ground 
that  there  were  certain  defects  in  the 
machine,  and  that  there  was  a  breach 
of  warranty  by  the  vender.  The  court 
excluded  the  testimony,  and  held  that 
a  tender  on  any  ground  other  than 
that  the  contract  was  ultra  vires  would 


be  insufficient  to  support  the  plea. 
"We  think  the  court  was  right  in  so 
holding.  If  the  machine  was  not  de- 
fective, as  claimed  by  the  vendee,  and 
if  there  was  no  breach  of  warranty, 
the  vender  could  properly  refuse  to 
accept  a  tender  placed  upon  the  ground 
that  it  was  defective,  and  that  there 
was  a  breach  of  warranty.  See  28  Am. 
and  Eng.  Enc.  of  Law,  art.  'Waiver,' 
p.  582;  also,  27  Am.  and  Eng.  Enc.  of 
Law,  p.  916." 

'  Oakes  v.  Cattaraugus  Water  Co. 
(1894),  143  N.  Y.  430;  Diamond  Match 
Co.  V.  Roeber,  106  N.  Y.  473;  Leslie  v. 
Lorillard,  110  N.  Y.  519;  Tode  r. 
Gross,  127  N.  Y.  480;  Watertown 
Thermometer  Co.  v.  Pool,  51  Hun, 
157;  Cameron  I).  New  York  and  Mt. 
Vernon  Water  Co.,  62  Hun,  269.  See 
also,  generally,  upon  the  prevention  of 
competition.  Beach  on  Private  Corpo- 
rations, §§  55  et  seq.,  842  et  seq.,  and 
"Recent  Legislation  in  Restraint  of 
Trade,"  by  Charles  F.  Beach,  Jr.,  in 
the  American  Journal  of  Sociology, 
May,  1896. 

^  Calvert  v.  Idaho  Stage  Co.,  25  Ore. 
412;  36Pac.  Rep.  24. 
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may  be  implied,  as  in  other  cases.'  And  such  ratification  need 
not  be  by  a  formal  vote  or  resolution  of  the  board  of  directors.^ 
Thus  where  two  of  three  directors  of  a  corporation,  without  au- 
thority from  the  board,  make  a  contract  of  employment,  and 
the  third  director,  after  hearing  of  its  terms,  allows  the  employe, 
without  objection,  to  continue  work  for  four  months,  it  will  be 
presumed  that  the  directors  ratified  the  contract.'  So  also,  where 
it  appeared  that  one  acted  as  defendant's  president  and  general 
manager  by  consent  of  the  company  ;  that  it  ratified  his  con- 
tract with  plaintiff ;  that  he  managed  its  entire  business  in 
relation  to  the  routes  in  question  ;  and  that  plaintiff  claimed 
to  have  been  employed  by,  and  to  have  made  his  reports  to,  and 
received  his  orders  from  him,  it  was  held  that  such  person 
had  authority  to  make  such  contract,  and  that  it  was  error  to 
exclude  evidence  of  the  contract  on  the  ground  that  there  was 
no  formal  resolution  by  the  company  authorizing  him  to 
make  it.* 


^  Mecham  on  Agency,  §  97 ;  Martin 
11.  Webb,  110  U.  S.  7;  3  Sup.  Ct.  Rep. 
428. 

2  Campbell  v.  Pope,  96  Mo.  468;  10 
S.W.  Rep.  187.  "If  this  were  not  so,"  as 
said  by  Mr.  Justice  Redfleld,  "it  would 
lead  to  very  great  injustice,  for  it  is 
notorious  that  the  transaction  of  the 
ordinary  business  of  railways,  banks 
and  similar  corporations,  in  this  coun- 
try, is  without  any  formal  meetings  or 
votes  of  the  board.  Hence,  there  fol- 
lows a  necessity  of  giving  effect  to  the 
acts  of  such  corporations  according  to 
the  mode  in  which  they  choose  to  al- 
low them  to  be  transacted."  Bank  of 
Middlebury  v.  Rutland  &  W.  R.  Co., 
30  Vt.  159. 

'  Finnegan  v.  Pacific  Vinegar  Co., 
26  Ore.  152;  37  Pac.  Rep.  457,  per 
Bean,  C.  J.:  "Now,  in  this  case  the 
defendant,  having  suffered  the  plaintiff 
to  work  for  it,  under  a  contract  made 
with  its  vice-president,  for  the  period 
of  eight  months,  without  protest  or 
objection,  and   without  in   any  way 


signifying  its  dissent,  the  jury  was 
justified  in  finding  that  it  had  ratified 
the  act  of  its  agent,  and,  therefore, 
could  not  be  heard  to  impeach  the 
validity  of  the  contract  on  the  pre- 
tense that  it  was  made  without  au- 
thority. If  it  desired  to  disavow  the 
contract,  it  was  its  duty  to  have  been 
active  in  doing  so  as  soon  as  the  fact 
came  to  its  knowledge.  Two  of  the 
directors  had  notice  of,  and  knew  the 
terms  of,  the  contract,  at  the  time  it 
was  made,  and  the  other,  as  the  jury 
could  properly  have  found,  more  than 
four  months  before  any  attempt  was 
made  to  disavow  it;  and,  having  re- 
mained silent  during  this  time,  their 
assent  and  ratification  will  be  pre- 
sumed. Kelsey  v.  National  Bank,  69 
Pa.  St.  426;  Parish  of  St.  James  v. 
Newburyport  &  A.  H.  R.  Co.,  141  Mass. 
500;  6  N.  E.  Rep.  749;  Jourdan  v. 
Long  Island,  etc.,  R.  Co.,  115  N.  Y. 
380;  22  N.  E.  Rep.  153." 

'  Calvert  v.  Idaho  Stage  Co.,  25  Ore. 
412;  36  Pac.  Rep.  24. 
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§  999.  Authority  from  by-laws— Limitations.— In  an  action 
on  a  contract  for  the  sale  of  hemp,  executed  on  behalf  of  a 
cordage  company  by  its  treasurer,  the  company  contended  that 
he  had  no  authority  to  make  such  contracts.  There  was  put 
in  evidence  a  by-law  of  the  company,  to  the  effect  that  the 
treasurer  "  should  discharge  the  duties  usually  and  customarily 
pertaining  to  "  such  office  ;  and  a  witness  for  plaintiff  testified 
that  he  was  familiar  with  the  duties  of  treasurers  of  cordage 
and  other  manufacturing  companies  at  the  place  where  the 
contract  was  executed,  and  where  the  cordage  company  was  lo- 
cated, and  that  they  were  accustomed  to  buy  and  sell  merchan- 
dise, and  to  sign  and  accept  contracts,  similar  to  the  one  in 
suit.  It  was  held  that  the  question  of  the  treasurer's  authority 
to  bind  his  company  by  such  a  contract  was  for  the  jury.'  By- 
laws of  business  corporations  are  as  to  third  persons  private 
regulations  binding  as  between  the  corporation  and  its  mem- 
bers, or  third  persons  having  knowledge  of  them,  but  of  no 
force  as  limitations  per  se  as  to  third  persons  of  an  authority, 
which,  except  for  the  by-law,  would  be  construed  as  within  the 
apparent  scope  of  the  agency.^ 

§  1000.  Apparent  authority — Ratification. — Where  the  pur- 
chasing agent  of  a  railroad  has  apparent  authority  to  make 
contracts  for  supplying  the  company  with  stationery,  and  a 
third  person  has  dealt  with  him  a  number  of  years  on  the 
faith  of  his  having  such  authority,  the  company  can  not  after- 
wards abrogate  a  contract  made  by  the  purchasing  agent  with 
such  third  person  on  the  ground  that  the  agent  did  not  possess 
such  authority  in  fact.'    Where  a  transfer  company  used  mules 

'  National   Cordage  Co.  v.  Pearson  that  its    purchasing  agent   had    not 

Cordage  Co.  (C.  C.  A.  1893),  55  Fed.  the  authority  in  fact  which  he  appar- 

Eep.  812.  ently  had,  and  which  for  many  years 

^  Fay -u.  Noble,  12  Cusb.  1;  Mechan-  he  had  exercised  unchallenged.    The 

ics',  etc..  Bank  v.  Smith,  19  Johns,  bids  of  the   plaintiff's   assignor,  and 

115  ;  Smith  v.  Smith,  62  111.  493.  the  notifications  in  writing  of  the  ac- 

°  Levey  V.  New  York  Cent.,  etc.,  Co.  ceptance  thereof  made  by  Moore  as 

(Super.  Ct.  1893),  24  N.  Y.  Supl.  124:  the  general  purchasing  agent  of  de- 

"Under  the  circumstances  disclosed  fendant,   ccmstitute    contracts   which 

in  this  case,  the  defendant  corpora-  required   the   assignor  of  plaintiff  to 

tion  should  not  be  allowed,  to  the  det-  deliver  goods  whenever  called  upon 

riment  of  a  third  person,  to   assert  by  defendant  within  the  period  cov- 
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as  a  motive  power,  and  its  president  executed  two  notes  in  the 
name  of  the  company  in  payment  for  mules  bought  by  him, 
and  he  had  bought  all  the  mules  ever  used  by  the  company, 
and  had  repeatedly  given  notes  in  the  name  of  the  company, 
which  had  always  honored  his  orders  and  paid  the  notes  so 
drawn,  and  prior  to  giving  the  notes  in  suit  the  payee  had 
made  several  sales  to  the  president  as  the  purchasing  agent  of 
the  company,  and  in  each  case  his  acts  were  ratified,  it  was 
held  that  the  company  was  liable,  unless  the  payee  knew  or 
had  reasonable  means  of  knowing  that  the  president  was  buy- 
ing the  mules  on  his  own  account.' 

§  1001.  Authority  by  resolution  of  board  of  directors. — A  res- 
olution of  a  board  of  directors  of  a  corporation  authorizing  the 
president  to  make  and  sign  contracts  in  its  name, and  do  a  general 
business  for  said  corporation,  authorizes  him  to  lease  premises 
for  the  use  of  the  corporation,  and  which  are  necessary  for  carry- 
ing on  its  business.  And  it  is  within  his  power  to  furnish  the 
lessor  of  premises  leased  by  him  for  corporate  purposes  with 
evidence  that  the  corporation  has   ratified  the  lease  by  what 

ered  by  the  contracts,  and  imposed  permitted  by  the  directors  to  transact 
upon  defendant  the  duty  of  ordering  its  business.  This  is  only  the  appli- 
from  the  assignor  during  the  same  cation  of  the  principle  that  usual  em- 
period  all  of  the  goods  covered  by  the  ployment  is  evidence  of  the  powers  of 
contracts  which  it  required,  and  to  an  agent  within  the  apparent  author- 
pay  therefor  when  delivered.  Wells  ity  conferred  on  the  agent.  First 
■u.  Alexandre,  130  N.  Y.  642 ;  29  N.  E.  National  Bank  v.  North  Missouri,  etc., 
Rep.  142;  Nixon  v.  Zuricalday,  24  Co.,  86  Mo.  125;  Washington  Mut. 
N.  Y.  Supl.  121 ;  Jugla  v.  Trouttet,  Fire  Ins.  Co.  v.  St.  Mary's  Seminary, 
120  N.  Y.  21,  28;  23  N.  E.  Eep.  1066;  52  Mo.  480;  Kiley  v.  Forsee,  57  Mo. 
Booth  V.  Cleveland,  etc..  Mill  Co.,  74  390;  Martin  v.  Webb,  110  U.  S.  7; 
N.  Y.  15;  Mansfieldi>.  New  York,  etc..  Mining  Co.  v.  Anglo,  etc..  Bank, 
R.Co.,102N.  Y.205;6N.  E.  Eep.386;  104  U.  S.  192.  The  president  of  a 
New  England  Iron  Co.  v.  Gilbert  El.  business  corporation  is  its  chief  ex- 
R.  Co.,  91  N.  Y.  165."  eoutive  oflBcer.  He  may,  without 
'  Sparks  v.  Despatch  Transfer  Co.  any  special  authority  from  the  board 
(1891),  104  Mo.  531;  15  S.  W.  Rep.  of  directors,  perform  all  acts  of  an 
417,  per  Gantt,  P.  J. :  "It  is  now  well  ordinary  nature,  which,  by  usage  or 
settled  that,  when,  in  the  usual  course  necessity,  are  incident  to  his  office, 
of  the  business  of  a  corporation,  an  and  may  bind  the  corporation  by  con- 
officer  has  been  allowed  to  manage  tracts  in  matters  arising  in  the  usual 
its  affairs,  his  authority  to  represent  course  of  business.  Boone  on  Corpo- 
the  corporation  may  be  implied  from  rations,  §  144;  Stokes  v.  New  Jersey 
the   manner  in   which   he  has  been  Pottery  Co.,  46  N.  J.  Law,  237." 
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purports  to  be  a  certified  copy  of  a  resolution  of  the  board  of 
directors,  and  his  act  in  doing  so  is  binding  on  the  corpora- 
tion, which  can  not  repudiate  it  on  the  ground  that  no  such 
resolution  had  ever  been,  in  fact,  passed.'  Where  defendant 
transportation  company  adopted  a  resolution  that  a  person 
named  "is  hereby  authorized  to  take  full  charge  of  the  compa- 
ny's business,  and  to  enter  into  such  negotiations  and  contracts 
as  he  thinks  best  for  the  company's  interest,"  it  was  held  that 
such  person  was  authorized  to  appoint  a  local  agent  with 
power  to  hire  a  barge  for  defendant,  and  agree  that,  if  not  re- 
turned in  as  good  condition  as  when  hired,  defendant  would 
pay  the  agreed  value  of  the  barge,  as  upon  a  purchase.'  In  an 
action  on  instruments  executed  by  the  agent  of  a  corporation, 
where  the  duties  of  the  agent  are  defined  by  resolution,  the 
question  whether  the  act  of  executing  the  instruments  was 
authorized  is  for  the  court,  although  the  resolution  recited  that 
the  agent  was  also  to  act  under  the  supervision  of  the  board.* 
The  fact  that  in  the  resolution  of  a  company  authorizing  the 
purchase  of  certain  land  no  authority  was  given  its  represent- 
atives to  agree  that  it  should  be  used  as  a  highway,  does  not 
render  inadmissible  evidence  that  its  representatives  made 
such  agreement,  where  there  is  evidence  that  such  agreement 
was  afterwards  ratified.* 

'  Hawley  v.  Gray,  etc.,  Paving  Co.,  company's  charter.      *      *      *      If  a 

106  Oal.  337;  39  Pac.  Rep.  609.  person  is  allowed  to  act  as  agent  for 

^Tennessee  River  Trans.  Co.  v.  a  corporation,  with  the  knowledge 
KavanaughjlOl  Ala.  1 ;  13  So.  Rep.283,  and  acquiescence  of  the  superior 
per  Stone,  C.  J.:  "Formerly,  corpo-  agent,  or  authority  who  would  have 
rations  were  very  much  hampered  hy  authority  to  appoint  him,  the  corpora- 
rules  and  forms  in  making  lawful  and  tion  will  be  bound  by  such  acquies- 
biuding  contracts.  The  wants  of  com-  cence,  and  can  not  repudiate  the 
merce  have  caused  liberal  relaxations  agency.'  In  1  Am.  and  Eng.  Encyc. 
in  that  regard.  We  spoke  of  this  in  of  Law,  338,  339,  the  principle  is  thus 
our  former  opinion.  Tennessee  River,  expressed:  'It  is  now  generally  held 
etc.,  Co.  V.  Kavanaugh,  93  Ala.  324 ;  9  that  a  corporation  may  appoint  agents 
So.  Rep.  395.  In  1  Morawetz  on  Pri-  by  a  written  vote  of  its  directors,  or 
vate  Corporations,  §  504,  it  is  said:  by  implication,  unless  the  charter 
'The  agents  of  a  corporation  may  be  makes  a  different  appointment  obliga- 
appointed  in  the  same  manner  as  the  tory.'  " 

agents  of  an  individual.     No  formali-        '  McCreery  v.  Garvin  (1893),  39  S.  C. 

ties  are  required,  nor  is  the  use  of  the  375;  17  S.  E.  Rep.  828. 
corporate  seal  necessary,  unless  the        *  People  m.  Eel  River  R.  Co.  (1893), 

contrary  be  expressly  provided  by  the  98  Cal.  665 ;  33  Pac.  Rep.  728. 
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§  1002.  The  same  subject  continned. — Where  there  was  con- 
tained in  a  mortgage  a  copy  of  resolutiftns  described  as  having 
been  adopted  by  the  board  of  directors  of  the  mortgagor,  a 
corporation,  from  which  resolutions  it  appeared  that  said 
board  had,  as  required,  authorized  the  making  of  such  mort- 
gage by  the  president  and  secretary  no  further  proof  was  nec- 
essary to  a  prima  facie  showing  of  authorization  by  the  board 
of  directors.'  The  acts  of  the  majority  of  directors  at  a  meet- 
ing held  at  an  unusual  time  and  place,  without  notice  to  the 
other  directors,  are  not  binding  on  the  corporation,  and  where 
it  appears  that  a  majority  of  the  directors  in  a  corporation  met 
at  an  unusual  time  and  place  for  holding  meetings,  and  no 
record  of  the  meeting  is  produced  or  alleged  to  exist,  one  at- 
tempting to  show  that  the  corporation,  by  such  meeting,  had 
ratified  the  act  of  its  agent,  must  prove  that  such  directors  had 
actual  notice  of  the  meeting.^  A  chattel  mortgage  executed  by 
the  president  and  secretary  of  an  insolvent  corporation  with 
the  knowledge  and  consent  of  all  the  stockholders  is  valid." 

§  1003.  Estoppel  to  deny  officer's  authority. — Where  plaintiff 
sold  stock  in  a  railway  corporation  to  the  company  itself, 
through  its  president  and  its  secretary, who  paid  therefor  in  cash 
and  in  notes  issued  by  them  for  the  company,  and  subsequently 
defendant  purchased  the  company's  property,  including  the 
stock  so  bought,  and  assumed  its  debts,  and,  although  the  trans- 
action with  plaintiff  fully  appeared  on  the  books,  it  never  ques- 
tioned the  validity  thereof  for  over  two  years,  it  was  held 
that,  in  an  action  on  the  notes,  defendant  was  estopped  to  deny 
the  authority  of  the  officers  to  issue  them,  or  to  allege  that  the 
transaction  was  illegal,  because  of  a  corporation's  inability  to 
buy  its  own  stock.*     Where  the  directors  own  all  of  the  corpo- 

'Hayden  v.  Lincoln  Elec.  R.  Co.,  11  Wash.  414;  39Pac.  Rep.  673,  Scott, 

43  Neb.  680 ;  62  N.  W.  Eep.  73.  J. :     "  It  is  urged  that  the  president 

'  First  Nat.  Bank  v.  Asheville  Lum-  and  secretary  of  said  corporation  had 

ber  Co.   (N.  C.  1895),  21  S.  E.  Eep.  no  authority  to  execute  or  issue  the 

g^g  notes  in  question ;  and  it  is  further 

'Kalamazoo    Axle  Co.   v.  Winana  urged  that  the  notes  were  without  con- 

(Mich.  1895),  64  N.W.  Bep.  23 ;  Eureka  sideration,  on  the  ground  that  the  cor- 

SteelWorka'y.Bresnahan,60Mich.332.  poration    could    not    become  a   pur- 

» Miller  v.  Washington,  etc.,  R.  Co.  chaser  of  its  own  capital  stock.    In 
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rate  stock  they  may  authorize  its  president  to  sell  the  corporate 
assets,  and  it  is  immaterial  that  the  authority  was  not  given  at 
a  regular  meeting  of  the  directors.* 

§  1004.  Ratification  of  officers'  unauthorized  acts. — Where 
land  was  purchased  for  a  corporation  by  its  officers  without  au- 
thority, and  a  mortgage  executed  for  the  purchase  price,  and 
the  corporation,  after  learning  of  the  transaction,  took  posses- 
sion of  the  land,  surveyed  and  platted  it,  took  its  rents  and 
profits,  sold  some  of  it,  and  exercised  ownership  over  it,  sub- 
ject to  the  mortgage,  the  corporation  was  bound  by  the  pur- 
chase and  mortgage.  And  under  an  allegation  that  a  contract 
was  made  by  defendant,  it  may  be  shown  that  it  was  made  by 
ratification  of  the  unauthorized  acts  of  its   officers.^     Where, 


support  of  the  first  proposition,  it  is 
urged  that  this  case  is  governed  by  El- 
well  V.  Puget  Sound  E.  Co.,  7  Wash. 
487;  35  Pac.  Eep.  376,  and  it  may  be 
doubtful  whether  there  is  any  distin- 
guishing feature  in  this  case  sufficient 
to  except  it  from  the  one  cited.  It 
does  appear,  however,  that  said  sum 
of  $8,000  in  money  had  been  paid  to 
the  plaintiff  upon  the  transfer  of  the 
stock,  which  was  prior  to  the  pur- 
chase of  the  property  of  the  Satsop 
Railroad  Company  by  the  "Washington 
Southern  Railway  Company;  and  it 
further  appears  that  for  something 
more  than  two  years  after  the  transac- 
tion aforesaid,  which  was  shown  by 
the  books  of  the  company,  no  one 
questioned  the  validity  of  said  pro- 
ceedings. If  these  facts  are  not  suf- 
ficient to  except  it  from  the  rule  laid 
down  in  Elwell  v.  Puget  Sound  E. 
Co.,  7  Wash.  487,  then  it  is  at  least 
questionable  whether  the  decision  in 
that  case  does  not  conflict  with  sev- 
eral former  decisions  of  this  court, 
hereinafter  mentioned,  which  we  pre- 
fer to  follow  if  there  is  conflict.  We 
are  of  the  opinion  that  the  doctrines 
announced  in  the  cases  of  Duggan  v. 
Pacific  Boom  Co.,  6  Wash.  593 ;  34 
Pac.  Eep.  157;  Carrigan  v.  Port  Cres- 


cent Improvement  Co.,  6  Wash.  590; 
34  Pac.  Eep.  148;  Tootle  v.  First  Na- 
tional Bank,  6  Wash.  181;  33  Pac. 
Eep.  345 ;  and  Seal  v.  Puget  Sound, etc., 
Investment  Co.,  5  Wash.  422 ;  32  Pac. 
Eep.  214, — require  an  affirmance  of 
this  case.  Appellant,  having  pur- 
chased all  the  property  of  the  Satsop 
Eailroad  Company,  which  included 
the  stock  purchased  by  said  last  com- 
pany of  the  respondent,  with  full 
knowledge  of  the  transaction,  can  not 
raise  the  objection  that  the  officers  of 
the  Satsop  Eailroad  Company  acted 
beyond  the  scope  of  their  authority 
in  the  issuance  of  the  notes.  The  Sat- 
sop Eailroad  Company  never  ques- 
tioned the  purchase  of  said  stock,  the 
payment  of  the  $8,000,  nor  the  execu- 
tion of  the  notes,  but,  in  effect,  rati- 
fied the  same  by  the  sale  aforesaid  to 
appellant.  Nor  are  we  required  in 
this  case  to  decide  whether  or  not  a 
corporation  can  purchase  its  own 
stock,  as  appellant  is  likewise,  upon 
the  grounds  aforesaid,  estopped  from 
raising  that  question." 

1  Jordan  v.  Collins  (Ala.  1895),  18 
So.  Rep.  137. 

^  Blood  V.  La  Serena  Land  Co.  (Cal. 
1895),  41  Pac.  Eep.  1017,  Searls,  C. : 
"For  the  purposes  of  the  decision,  it 
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with  full  knowledge  of  all  the  facts  involved,  a  principal  reaps 
the  fruits  of  the  unauthorized  contract  of  his  'agent,  and  for 
some  time  yields  acquiescence  to  its  provisions,  he  will 
he  deemed  to  have  ratified  it,  and  will  be  estopped,  as 
against  one  who  has  fully  performed  the  contract  on 
his  part,  from  repudiating  it  to  the  injury  of  the  latter;  and 
this  doctrine  applies  to  corporations  equally  with  individuals.' 
Thus,  a  corporation  authorized  its  president  to  execute  a  mort- 


may  be  assumed,  in  accordance  with 
the  contention  of  appellant,  that  the 
corporation  was  not  originally  privy 
to  the  purchase  of  the  land  from 
plaintiff,  and  that  the  instruments  in 
suit  purporting  to  be  its  obligations 
were  originally  executed  without  its 
-authority.  But  it  is  manifest — leaving 
out  of  view  for  the  moment  the  effect 
of  the  broker's  double  agency — that 
the  corporation  adopted  as  its  own  the 
whole  transaction  with  plaintiff,  of 
■which  the  execution  of  the  note  and 
mortgage  was  an  inseparable  part. 
Defendant,  acting  through  its  board 
of  directors  and  officers,  and  they 
having  full  knowledge  of  the  terms  of 
the  mortgage,  took  possession  of  the 
land,  surveyed  and  platted  it,  culti- 
vated it,  took  its  rents  and  profits, 
sold  and  conveyed  some  of  it,  and 
offered  to  sell  the  remainder,  and  in 
all  respects  conducted  itself  as  the  ab- 
solute owner  thereof,  subject  only  to 
the  incumbrance  of  the  mortgage. 
The  facts  that  the  proceeds  of  sale  of 
portions  of  the  land  and  of  produce 
grown  thereon  were  all  paid  over  to 
plaintiff  for  application  on  the  in- 
debtedness in  question,  and  that  after 
April  23,  1889,  the  entire  profits  of 
the  land  were  delivered  to  him  in 
lieu  of  interest,  cut  no  figure  in  the 
case,  so  far  as  we  see,  except  to  show 
defendant's  knowledge  of  the  debt  and 
recognition  of  its  liability  thereon. 
With  the  assent  of  defendant,  signi- 
fied in  the  manner  we  have  stated, 
82 


the  title  to  plaintiff's  land  passed  to 
defendant,  and  the  contract  of  sale 
thus  became  fully  executed.  Obvious- 
ly, defendant  could  not  take  the  land 
in  virtue  of  the  contract  made  in  its 
name,  and  repudiate  the  obligation  to 
pay  therefor  imposed  by  the  same 
contract.  Civil  Code,  §§  1589,  2311. 
The  principle  declared  in  §  2310  of  the 
same  code,  illustrated  by  Salfleld  v. 
Sutter  Co.,  etc.,  Reclamation  Co.,  94 
Cal.  546;  29  Pac.  Rep.  1105,  and  in- 
voked by  appellant,  has  no  applica- 
tion to  this  case.  Borel  v.  Rollins,  30 
Cal.  408;  Rogers  v.  New  York,  etc., 
Land  Co.,  134  N.  Y.  97;  32  N.  E. 
Rep.  27;  Gribble  v.  Columbus  Brew- 
ing Co.,  100  Cal.  67;  34  Pac.  527,  and 
cases  cited;  Fraser  v.  San  Francisco 
Bridge  Co.,  103  Cal.  79;  36  Pac.  Rep. 
1037;  1  Morawetz  on  Corporations, 
§§  548,  549.  Appellant  argues  that 
the  ratification  or  adoption  of  the  con- 
tract by  defendant  can  not  be  con- 
sidered, because  not  alleged  in  the 
complaint;  but  we  understand  the 
rule  to  be  that  it  is  sufficient  in  such 
cases  to  aver  that  the  contract  was 
made  by  defendant  without  describ- 
ing the  processes  by  which  it  was 
made.  Goetz  v.  Goldbaum  (Cal.),  37 
Pac.  Rep.  646." 

'Main  v.  Casserly,  67  Cal.  127;  7 
Pac.  Rep.  426 ;  Pixley  v.  Western  Pac. 
R.  Co.,  33  Cal.  183;  Foulke  v.  San 
Diego,  etc.,  R.  Co.,  51  Cal.  365;  Brad- 
ley V.  Ballard,  55  111.  413;  Jones  v. 
Clark,  42  Cal.  180. 
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gage  to  secure  a  loan,  at  a  rate  of  interest  and  for  a  length  of 
time  specified.  The  mortgage  executed  by  him  was  for  a 
shorter  period  than  authorized,  and  provided  that  the  interest 
should  be  paid  monthly,  that  a  failure  to  pay  interest  when 
due  rendered  the  principal  due,  and  that  the  mortgagees  should 
recover  attorney's  fees  in  case  of  foreclosure.  These  condi- 
tions were  not  authorized,  but  the  company  accepted  the  money 
and  used  it  for  the  purposes  intended,  and  paid  the  interest  on. 
the  mortgage  monthly  for  four  months.  It  was  held  that,  in 
an  action  to  foreclose  the  mortgage  for  default  in  interest,  the 
corporation  and  its  assignee  were  estopped  from  denying  the 
authority  of  the  president  to  execute  it.'  A  lease  to  a  corpora- 
tion by  a  lessor,  who  also  executes  the  lease  on  behalf  of  the 
company  as  its  vice-president  and  manager,  is  binding  on  the 
company  when  made  in  good  faith  under  direction  of  the 
president,  and  ratified  by  the  corporation  by  taking  possession 
and  paying  rent  for  a  time  according  to  the  terms  of  the  lease. ^ 
'  Gribble  v.  Columbus  Brewing  Co.,     444;  38  N.  E.  Rep.  140,  per  Craig,  J.. 


100  Cal.  67;  34  Pac.  Eep.  527,  per 
Searls,  C.  J. :  "The  cases  of  Read  v. 
Buffum,  79  Cal.  77;  21  Pac.  Eep.  555, 
and  Southern  California  Assn.u.  Bus- 
tamente,  52  Cal.  102,  are  authority  for 
the  necessity  of  proof  as  to  the  au- 
thority of  corporate  agents,  but  have 
no  application  to  a  case  like  the  pres- 
ent, where  the  want  of  authority  in 
such  agent  is  admitted,  and  the  valid- 
ity of  the  contract  is  based  upon  the 
ratification  by  the  corporation  of  the 
confessedly  unauthorized  act  of  its 
agent.  Schallard  v.  Eel  River,  etc.. 
Navigation  Co.,  70  Cal.  144;  11  Pac. 
Rep.  590,  and  Hardin  v.  Construction 
Co.,  78  Iowa,  726;  43  N.  W.  Rep.  543, 
are  relied  upon  to  defeat  the  right  of 
plaintiffs  to  recover  an  attorney's  fee 
on  foreclosure.  The  same  considera- 
tions apply  to  this  contention  as  to 
that  touching  the  authority  of  the 
agent.  There  was  no  suggestion  in 
either  of  those  cases  as  to  a  ratifica- 
tion by  the  defendants  of  the  unau- 
thorized acts  of  their  agents." 
^Louisville  R.  Co.  v.  Carson,  151  111. 


"No  action  was  taken  during  the 
three  years  the  premises  were  occu- 
pied, by  the  board  of  directors  or  any 
of  the  ofiicers  of  the  company,  to  re- 
pudiate the  lease,  or  call  in  question 
its  validity.  The  lease,  and  all  of  its 
terms  and  conditions  were  fully 
known  to  the  president  of  the  corpo- 
ration and  the  board  of  directors. 
The  premises  were  fitted  up  to  suit 
the  wishes  and  convenience  of  the 
officers  of  the  company,  at  a  large  ex- 
pense. These  facts  and  circumstances 
may  be  regarded  as  ample  proof  of 
ratification  on  behalf  of  the  railway 
company.  Kelley  ■«.  Newburyport.etc, 
Ry.  Co. ,141  Mass.496 ;  6  N.  E.  Rep.  745. 
A  resolution  of  the  board  of  directors 
was  not  required  to  ratify  the  con- 
tract. A  ratification  of  the  act  of  a 
corporation  in  making  a  contract  may 
be  implied  by  the  acts  of  the  corpora- 
tion as  well  as  expressed  by  its  vote. 
Howe  V.  Keeler,  27  Conn.  538.  The 
acts  and  consent  of  corporations,  like 
those  of  individuals,  may  be  shown 
and  inferred  from  facts  and  circum- 
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§  1005.    Agent's  authority  from   corporate  acquiescence 

The  powers  of  an  agent  of  a  corporation  are  such  as  he  is  al- 
lowed by  the  directors  or  managers  of  the  corporation  to  exer- 
cise, and  the  silent  acquiescence  of  the  directors  or  managers 
may  be  as  effectual  to  clothe  the  agent  with  power  as  an  express 
letter  of  attorney.'  It  is  well  settled  that  if  an  agent  of  a  corpora- 
tion is  allowed  to  exercise  general  authority  in  respect  to  the 
business  of  the  corporation,  or  a  particular  branch  of  it,  for  a 
considerable  time — in  other  words,  if  he  is  held  out  to  the  world 
as  having  authority  in  the  premises — the  corporation  is  bound 
by  his  acts,  in  the  same  manner  as  if  the  authority  were  ex- 
pressly granted." 


stances.  American  Insurance  Co.  v. 
Oakley,  9  Paige,  496.  The  lease  in 
question  was  one  the  railway  com- 
pany, by  order  of  its  board  of  direc- 
tors, had  full  authority  to  make.  It 
was  necessary  to  provide  offices  for 
the  officers  of  the  company,  where 
the  business  of  the  company  could 
be  properly  transacted.  Indeed,  it 
is  not  claimed  in  the  argument  that 
the  officers  of  the  railway  com- 
pany had  no  authority  to  lease  offi- 
ces for  the  use  of  the  company,  but 
the  only  claim  interposed  to  de- 
feat the  lease  is  that  Carson,  as 
vice-president  and  general  manager, 
could  not  lease  property  in  which  he 
had  an  interest  as  owner ;  that  his  act 
was  void.  "We  do  not  concur  in  that 
view.  The  judgment  of  the  appellate 
court  will  be  affirmed."  In  Central 
Trust  Co.  V.  Condon  (1895),  67  Fed. 
Eep.  84,  the  court  said:  "It  is  true 
that  in  some  cases  the  contract  of  the 
president  of  a  railroad  company  is 
held  binding  upon  the  company, 
though  no  express  authority  be  shown, 
because  from  the  performance  of  it  by 
the  other  party  to  the  benefit  of  the 
company,  and  within  the  knowledge 
of  the  directors,  without  objection  by 
them,  their  acquiescence  is  presumed. 
Pennsylvania  R.  Co.  v.  Keokuk  and 
Hamilton  Bridge  Co.,  131  U.  S.  371 ;  9 


Sup.  Ct.  Eep.  770 ;  Indianapolis  Roll- 
ing Mill  «.  St.  Louis,  etc.,  R.  Co.,  120 
U.  S.  256;  7  Sup.  Ct.  Rep.  542." 

'  Olcott  V.  Tioga  E.  Co.,  27  N.  Y. 
546,  558;  Melledge  o.  Boston  Iron 
Co.,  5  Cush.  158;  Bank  of  U.  S.  v. 
Dandridge,  12  Wheat.  64 ;  Perkins  v. 
Washington  Insurance  Co.,  4  Cow. 
645 ;  Bridenbecker  v.  Lowell,  32  Barb. 
9.  In  the  last  case  cited  the  court 
says:  "A  general  agency  is  there- 
fore constituted,  not  by  the  authority 
which  the  agent  actually  receives  from 
his  principal,  but  by  that  which  the 
latter  allows  the  agent  to  assume." 
Ceeder  v.  Lond  Lumber  Co.,  86  Mich. 
541 ;  49  N.  W.  Rep.  575. 

^  17  Am.  and  Eng.  Encyc.  of  Law, 
135.  The  corporation  must  be  deemed 
to  have  clothed  the  agent  with  au- 
thority to  do  what  it  has  permitted 
him,  openly  and  notoriously,  to  do 
without  rebuke.  In  Hirschmann  v. 
Iron  Range  R.  Co.,  97  Mich.  384;  56 
N.  W.  Eep.  842,  the  defendant  rail- 
road company  agreed  with  T.,  the 
promoter  thereof,  that  he  should  build 
its  road  for  a  stipulated  amount ;  and 
on  the  same  day  defendant's  presi- 
dent and  vice-president  and  T.  en- 
tered into  an  agreement  reciting 
that  the  contract  of  construction 
should  be  let  to  T.,  and  that  all 
the  parties  to  such  agreement  were 
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§  1006.  Katiflcation  of  agent's  contracts.— Before  an  indi- 
vidual or  corporation  can  be  held  to  have  ratified  the  unau- 
thorized acts  of  his  or  its  agents,  every  detail  of  the  transaction 
must  have  been  made  known  to  the  principal.  If,  after  ob- 
taining such  knowledge,  the  principal  fails  to  act,  long  and 
continued  silence  will  be  deemed  an  approval  of  the  act,  and 
such  ratification  relates  back  and  is  equivalent  to  a  prior  au- 
thority  to    make   the    contract.'      The    stockholders    are    the 


equally  interested  with  T.  in  such 
contract,  and  that  T.,  in  taking  it, 
should  act  in  the  interest  of  all  par- 
ties. Thereafter,  T.  made  an  agree- 
ment with  D.,  under  which  the  latter 
was  to  construct  the  road.  It  was 
held  that  T.  had  authority  to  empow- 
er another  to  contract  for  supplies  for 
the  construction  of  the  road.  And 
where  it  appeared  that  one  W.  was 
employed  by  T.  as  general  engineer 
of  the  road ;  that  for  several  months 
he  was  openly  and  notoriously  pur- 
chasing supplies,  employing  men,  and 
letting  contracts  for  defendant;  that 
defendant's  ofBcers  knew  of  his  ac- 
tions, and  ratified  them  by  paying  for 
a  portion  of  the  supplies  on  W.'s  rep- 
resentation that  he  could  obtain  no 
more  until  they  were  paid  for — W. 
must  be  held  to  have  had  authority 
from  defendant  to  purchase  such 
supplies,  and  defendant  will  be  lia- 
ble therefor.  The  court  said:  "The 
base  of  the  company's  operations  was 
in  the  northern  part  of  the  state, 
distant  from  the  general  offices  of  the 
company.  Davis  was  the  sole  repre- 
sentative of  the  company  in  that  lo- 
cality. He  held  himself  out  as  chief 
engineer  and  superintendent  of  con- 
struction. In  Whitaker  v.  Kilroy,  70 
Mich.  635-638;  38  N.  "W.  Rep.  606, 
Mr.  Justice  Campbell  says :  'We  think 
that  those  dealing  with  such  corpora- 
tions for  work  have  a  right  to  get 
their  information  from  the  person 
whom  the  corporation  has  put  in 
charge,  and  can  not  be  required  to  go 


elsewhere,  and  that  contracts  so  made 
are  valid  contracts,  when  relating  to 
the  ordinary  concerns  of  such  busi- 
ness. And,  if  persons  are  not  sus- 
tained in  contracting  with  such  super- 
intendents, they  can  never  be  safe. 
They  have  no  means  of  knowledge, 
except  inquiries  somewhere,  and  the 
person  put  by  the  corporation  in  open 
charge  of  the  business  must  have  pow- 
er, as  to  third  persons,  to  represent  it.' 
Plaintiffs  were  entitled  to  show  what 
powers  had  been  assumed  by  Davis, 
and  the  extent  to  which  he  had  been 
contracting  in  the  name  of  the  com- 
pany, and  any  instances  in  which 
such  conduct  had  been  brought  home 
to  the  knowledge  of  the  company  or 
its  officers.  Olcottu.  Tioga  R.  Co.,  27 
N.  Y.  546;  Beattie  v.  Delaware,  etc., 
R.  Co.,90N.  Y.  643.  The  declarations 
of  an  agent  are  not  admissible  to  prove 
an  agency , but  when  there  is  testimony 
to  show  ratification  or  original  au- 
thority, or  a  holding  out  to  the  world 
as  having  authority,  such  declarations 
accompanying  the  act  are  admissible 
to  show  in  what  capacity  he  con- 
tracted. Campbell  v.  Sherman,  49 
Mich.  534-536;  14  N.  W.  Rep.  484; 
Haughton  v.  Maurer,  55  Mich.  323;  21 
N.  W.  Rep.  426;  Bacon  v.  Johnson, 
56  Mich.  182;  22  N.  W.  Rep.  276." 

'  1  Daniel  on  Negotiable  Instru- 
ments, §§  316-319;  Stark  Bank  ». 
United  States  Pottery  Co.,  34  Vt.  144; 
Story  on  Agency,  §  239 ;  Commercial 
Bank  v.  Jones,  18  Texas,  811 ;  Smith  v. 
Tracy,  36  N.  Y.  79 ;  French  v.  O'Brien, 
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equitable  owners  of  the  corporate  property,  and  if  the  officers 
or  trustees  do  an  unauthorized  act  or  incur  indebtedness  which 
would  not  create  a  corporate  liability,  the  stockholders  may 
subsequently  ratify  tlie  acts  and  validate  the  originally  unau- 
thorized transaction.  What  they  might  have  originally  done, 
they  may  do  afterwards,  and  their  subsequent  assent  is  equiv- 
alent to  original  authority.  And  many  cases  arise  when  it  is 
for  the  interest  of  both  corporation  and  stockholders  that  an 
unauthorized  act  of  the  trustees  be  validated,  or  when  justice 
and  equity  demand  that  an  unauthorized  debt  should  be  paid.' 
Representations  and  declarations  made  by  the  director  of  a 
railroad  company,  while  acting  in  the  performance  of  his  duty 
to  procure  a  bonus  from  the  citizens  of  a  town,  are  ratified  by 
the  acceptance  of  the  bonus  by  the  company,  although  he  may 
have  exceeded  his  authority  in  making  the  declarations  and 
representations.'  Where  a  corporation,  in  a  sworn  pleading, 
admits  its  execution  of  a  contract,  signed  by  its  assumed  agent, 
such  admission  constitutes  a  ratification  of  the  contract.' 

§  1007.  The  same  subject  continued. — Where,  for  the  sake 
of  convenience,  and  not  with  any  fraudulent  intent,  the  title 
to  land  bought  with  the  funds  of  a  corporation  was  taken  in 
the  name  of  its  secretary,  who  executed  a  deed  of  trust  thereon 
to  obtain  money  which  was  used  in  the  corporate  business, 
and  evidence  that  the  officer  was  directly  authorized  to  borrow 
money  in  the  name  of  the  corporation  was  wanting,  but  it 
appeared  that  at  other  times  he  had  effected  similar  loans  for 
the  use  of  the  corporation  without  complaint  from  the  stock- 
holders or  the  corporation,  it  was  held,  upon  the  grounds 
hereinbefore  set  forth,  that  the  deed  of  trust  would    not   be 

52  How.   Pr.  394;    Combs  v.  Scott,  12  that  such  benefit  was  accepted  with 

Allen,   497.    In  the  case   of  Yellow  full  knowledge  of  the  character  of  the 

Jacket,   etc.,   Mining  Co.  v.   Steven-  act." 

son,  5  Nev.  224,  Lewis,  C.  J.,  speak-  '  Martin  v.  Niagara  Falls  Paper  Co., 

ing  for  the  court,  said:     "So,  where  122  N.  Y.  165. 

it  is  sought  to  charge  a  corporation  ^Gulf,   etc.,   E.    Co.  v.  Pittman,  4 

with  the  ratification  of  an  unaathor-  Texas  C.  App.  167 ;  23  S.  W.  Rep.  318. 

ized  act  of  an  agent  by  reason  of  its  ^Tingley  ■».  Bellingham  Bay  Boom 

acceptance    of    some    benefit  or   ad-  Co.  (1893),  6  Wash.  644;  32  Pac.  Eep. 

vantage    from    it,  it    should    appear  737. 
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set  aside  as  in  fraud  of  the  creditors  and  stockholders  of  the 
corporation.' 


'  Donham  v.  Hahn,  127  Mo.439 ;  30 S. 
W.  Rep.  134,  Macfarlane,  J. :  "The 
question  is  whether  Milner  and  Hahn, 
managing  officers  of  the  corporation, 
are  chargeable  with  fraud  upon  its 
creditors  and  stockholders  by  their 
manner  of  dealing  with  the  property 
of  the  company.  The  property  of  the 
corporation  is  held  in  trust  for  the 
creditors  and  stockholders,  and  its 
conversion  by  the  otKcers  to  their 
own  private  uses,  to  the  exclusion  of 
creditors,  would  undoubtedly  be  fraud- 
ulent; and,  as  long  as  it  could  be 
traced  and  followed,  the  property  into 
which  it  had  been  converted  would 
remain  subject  to  the  trust  in  the 
hands  of  purchasers  and  mortgagees 
who  took  with  knowledge  of  the  trust. 
The  exchange  of  the  lumber-yard  by 
Milner  and  Hahn  for  the  property  in 
question,  and  taking  the  title  thereto 
in  the  name  of  Hahn,  would  be  evi- 
dence of  a  conversion,  which,  with- 
out explanation,  might  be  conclusive 
of  a  fraudulent  intent.  In  such  case 
Hahn  would  have  held  the  property 
as  trustee  ex  maleficio  for  the  corpora- 
tion, and,  if  Mrs.  Anderson  took  her 
mortgage  on  the  trust  property,  with 
knowledge  of  the  trust,  she  would 
have  occupied  the  same  position  as 
the  original  trustee.  These  principles 
are  well  settled.  National  Bank  v. 
Insurance  Co.,  10411.  S.  54,  and  cases 
cited;  Priest  v.  Chouteau, 85  JIo.  398. 
But  we  think  the  evidence  in  this  case 
fails  to  show  either  an  intent  on  the 
part  of  Hahn  and  Milner  to  convert 
the  property  to  their  own  use,  or  to 
divert  it  from  its  legitimate  trust  pur- 
poses ;  nor  does  it  show  that  the  pur- 
poses for  which  the  property  was  used 
was  different  from  that  to  which  the 
corporation  intended  to  subject  it.  It 
appears  that,  while  the  corporation 
was  in  embarrassed  circumstances,  it 


was  still  a  going  concern,  and  it  was 
thought  that  by  proper  management, 
its  embarrassments  would  be  over- 
come. The  evidence,  it  is  true,  does 
not  disclose  the  extent  of  the  author- 
ity the  managing  officers  were  given 
in  the  management  of  the  business  of 
the  corporation,  nor  was  direct  author- 
ity shown  for  making  the  transfer  of 
the  properties  or  executing  the  mort- 
gages in  question.  But  it  does  ap- 
pear that  money  had  been  borrowed 
by  these  officers  on  other  occa- 
sions, and  that  the  funds  thereby 
raised  had  been  used  in  the  business 
of  the  company,  and  we  must,  there- 
fore, assume,  as  neither  the  corpora- 
tion nor  its  stockholders  are  com- 
plaining, that  such  was  the  approved 
custom,  and  that  the  acts  of  these 
officers  were  approved  and  ratified  by 
the  corporation,  which  is  tantamount 
to  an  original  authority.  Campbell  v. 
Pope,  96  Mo.  468;  10  S.  W.  Eep.  187, 
and  cases  cited.  The  evidence  shows 
satisfactorily  that  the  title,  to  the 
property  was  taken  by  Hahn  for 
greater  convenience  in  its  manage- 
ment, and  not  for  the  purposes  of 
withdrawing  it  from  corporate  uses. 
There  was  not  only  no  denial  of  the 
trust,  but  a  recognition  of  it  from  the 
beginning  to  the  end.  The  money 
was  borrowed  from  IMrs.  Anderson, 
expressly  for  the  use  of  the  corpora- 
tion, and  was  applied  in  the  payment 
of  its  liabilities.  No  conversion  or 
diversion  of  the  money  borrowed  was 
shown.  It  seems  to  have  been  honestly 
and  faithfully  used  for  the  legitimate 
purposes  for  which  it  was  secured." 
In  Seymours.  Spring  Forest  Cemetery 
Assn.  (is;i5),  144  N.  Y.  333;  39  N.  E. 
Rep.  365,  Finch,  ,1.,  said:  "There 
were  some  alleged  technical  irregu- 
larities in  the  issue  of  the  bonds. 
These  represented  the  purchase  price 


§1008 


CONTRACTS  OP  CORPORATIONS. 


1281 


§  1008.  President  to  act  as  authorized  by  directors — Pre- 
sumption.— The  president  of  a  corporation  organized  under 
the  statutes  of  Indiana,"  providing  that  its  business  should  be 
managed  by  a  board  of  directors,  has  no  power,  by  virtue  of 
his  office,  to  mortgage  the  property  of  the  corporation  to  se- 
cure pre-existing  corporate  debts.''  The  general  rule  is  that 
the  president  of  a  corporation,  by  virtue  of  his  ofhce  merely, 
has  very  little  authority  to  act  for  the  corporation.  His  powers 
depend  upon  the  nature  of  the  company's  business  and  the 
authority  given  him  by  the  board  of  directors.  The  board  of 
directors  may  invest  him  with  authority  to  act  as  the  chief 
executive  officer  of  the  company.  This  may  be  done  by 
resolution  or  by  acquiescence  in  such  a  course  of  dealing  and 
manner  of  transacting  the  business  of  the  corporation. °  When 
a  contract  is  made  in  the  name  of  a  corporation  by  the  presi- 
dent, in  the  usual  course  of  business,  which  the  directors  have 


of  the  land  which  the  corporation 
bought  and  kept,  and  were  its  promise 
to  pay,  which  it  could  not  justly  re- 
pudiate. That  kind  of  plunder  which 
holds  onto  the  property,  but  pleads 
the  doctrine  of  ultra  vires  against  the 
obligation  to  pay  for  it,  has  no  recog- 
nition or  support  in  the  law  of  this 
state.  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62;  Duncomb  v.  New  York, 
etc.,  R.  Co.,  84  N.  Y.  190;  Woodruff 
V.  Erie  R.  Co.,  93  N.  Y.  609.  That  no 
formal  resolution  of  purchase  was 
produced  from  the  ininutes  of  the 
•corporation  does  not.prove  that  there 
was  none,  and  if  in  fact  there  was 
none,  because  the  agreement  to  that 
effect  preceded  by  a  day  or  two  the 
actual  filing  of  the  corporate  certifi- 
cate, at  least  the  corporation  ratified 
the  proposed  cpntract ;  for  it  accepted 
the  deeds,  took  possession  of  the 
property,  has  sold  it  in  burial  lots, 
has  kept  it  and  its  proceeds  for  more 
than  thirty  years,  and  put  utterly 
out  of  its  power,  by  its  own  acts, 
any  possible  restoration.  It  must 
therefore  pay,  or  its  possession  be- 
comes a  robbery." 


'  Revised  Statutes  1894,  §  5054 ;  Re- 
vised Statutes  1881,  §  3854. 

"  National  State  Bank  v.  Vigo  Na- 
tional Bank,  141  Ind.  352;  40  N.  E. 
Rep.  799,  Monks,  J.:  "The  statute 
under  which  the  tool  company  was 
organized  provides  that  the  business 
of  the  corporation  shall  be  managed 
by  a  board  of  directors,  a  majority  of 
whom  shall  constitute  a  quorum.  Un- 
der this  statute,  the  directors  have  full 
authority  to  act  for  the  corporation  and 
represent  it  in  all  the  matters  relat- 
ing to  the  corporate  business.  Brook- 
lyn, etc..  Road  Co.  v.  Slaughter,  33 
Ind.  185 ;  Board  of  Commissioners  of 
Tippecanoe  Co.  v.  La  Fayette,  M.  & 
B.  R.  Co.,  50  Ind.  85,  108." 

'Taylor  on  Corporations,  §§  202, 
236,  238,  and  notes ;  Martin  v.  Webb, 
110  IT.  S.  7;  3  Sup.  Ct.  Rep.  428; 
Northern  Cent.  R.  Co.  v.  Bastian, 
15  Md.  494;  Dougherty  v.  Hunter, 
54  Pa.  St.  380;  Stokes  v.  New  Jersey 
Pottery  Co.,  46  N.  J.  Law,  237;  Louis- 
ville, etc.,  Ry.  Co.  v.  MoVay,  98  Ind. 
391 ;  Jones  on  Chattel  Mortgages,  §  51. 
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the  power  to  authorize  him  to  make,  or  to  ratify  after  it  is 
made,  the  presumption  is  that  the  contract  is  binding  on  the 
corporation  until  it  is  shown  that  it  was  not  authorized  or  rat- 
ified.' And  one  dealing  with  the  president  of  a  corporation 
in  the  usual  course  of  business,  and  within  the  powers  which 
the  president  has  been  accustomed  to  exercise  without  objec- 
tion from  the  directors,  has  the  right  to  assume  that  the  presi- 
dent has  been  invested  with  those  powers.^ 

§  1009.  President's  general  authority. — The  chief  executive 
officer  of  a  corporation  has  general  authority  to  appear,  to  em- 
ploy counsel,  and  to  answer  any  suits  brought  against  it.  And 
one  who  has  the  general  management  of  the  affairs  of  a  corpora- 
tion is  authorized  to  execute  an  appeal  bond  for  it.'  The  presi- 
dent of  a  railway  company,  who  is  its  chief  executive  ofRcer,  and 
who  is  allowed  to  enter  into  a  building  contract  by  parol  with- 
out the  corporate  seal,  has  like  authority,  unless  the  power  is 
withdrawn,  to  authorize  a  modification  of  the  contract.*  Ac- 
cordingly, a  contract  made  with  the  president  of  a  railway  com- 

'  Patterson   ?/.  Robinson,  116  N.  Y.  Smith  Middlings  Purifier  Co.,  84  Mich. 

193;  22  N.  E.  Rep.  372;  Eareka  Steel  364;  47  N.  W.  Rep.  502,  and  authori- 

Works  V.  Bresnahan,  60  Mich.  332;  27  ties  there  cited." 

N.  W.  Rep.  524;  1  Morawetz  on  Pri-  *  Indianapolis    Rolling  Mill  v.   St. 

vate  Corporations,  §  538 ;  1  Beach  on  Louis,  etc.,  R.  Co.,  120  U.  S.  256;  7 

Private  Corporations,  §  203.  Sup.  Ct.  Rep. 542.  In  Leroy,etc.,  R.Co. 

2 1  Morawetz  on   Private    Corpora-  v.   Sidell    (1895),   66    Fed.    Rep.   27, 

tions,  §  588;  1  Beach  on  Private  Cor-  Wallace,  J.,  said:  "The  original  con- 

porations,  §  203 ;  First    Nat.  Bank  v,  tract  was   executed   by  Mr.  Gould  as 

Kimberlands,   16   W.   Va.,  555,   580;  president  of    the   company,   without 

Eureka  Steel  Works  v.  Bresnahan,  60  the  seal  of  the  company,  and  there 

Mich.  332.  was  no  evidence  of  any  resolution  of 

'  Sarmiento  v.  Davis  Boat  Co.  (Mich,  the  board  of  directors  authorizing  him 

1895),  63  N.  W.  Rep.  205,  Grant,  J.:  to  do  so;  yet  the  company  had  recog- 

"Mr.  Davis,  having  general  authority  nized  and  adopted  the  contract  while 

to  manage  all   the  afJ?,irs  of  the  cor-  the  construction  was   in  progress  by 

poration,  will  be   held  authorized  to  guarantying  the  bonds  and  receiving 

execute  a  bond  for  appeal  from  one  the  stock,  and  they  had  subsequently 

court  to  another.     American  Insur-  treated  the  road  as  being  built  for  the 

ance  Co.  D.  Oakley,  9  Paige,  496;  Sav-  company,   and   accepted   it,  although 

inga  Bank  v.  Benton,  2  Jletc.  (Ky.)  not  built  according  to  the  original  con- 

240;  Oakley  u.  Workingmen's  Benev-  tract.  Upon  thesefacts, there  beingno 

olent  Society,  2  Hilt.  487.     See  also,  evidence  whatever  to  indicate  that  the 

Preston  National  Bank   u.  George  T.  company  had  ever  dissented  from  or 
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pany,  who  has  general  charge  of  its  entire  system,  and  whose 
acts  the  company  is  accustomed  to  ratify  in  all  cases,  binds 
the  corporation.' 

§  1010.  Contracts  by  the  president  or  general  manager — As 
to  cognovit. — An  assignment  of  an  insurance  policy  by  a  cor- 
poration, acting  by  its  president  and  general  manager,  where 
those  two  officers  and  one  other,  who  advised  and  ratified  the 
assignment,  owned  all  the  corporate  stock,  is  valid."  The  sec- 
retary and  general  manager  of  a  corporation  may  assign  ac- 
counts under  a  general  authorization,  the  adoption  of  a  special 
resolution  authorizing  it  being  unnecessary.'  A  corporation 
which  names  one  as  manager,  and  allows  him  as  such  largely 
to  control  its  business,  will  be  held  responsible  for  his  acts  in 
its  name,  unless  it  affirmatively  shows  that  such  acts  were  un- 
authorized.* A  general  agent  of  a  corporation  may  delegate  to 
another  his  authority  to  purchase  supplies  for  the  corporation. ° 
And  the  general  agent  and  manager  of  a  corporation  carrying  on 
the  business  of  raising  and  feeding  of  cattle  is  presumably 
empowered  to  purchase  feed  for  the  stock  belonging  to  the  cor- 

objectedto  anything  which  had  been  the  same  in  specie  with  that  in  ques- 
done  by  Mr.  Gould,  we  think  the  trial  tion.  If  he  has  generally  done  things 
judge  would  have  been  justified  in  in-  of  the  same  general  character  and 
structing  the  jury  that  his  authority  effect,  with  the  assent  of  his  prin- 
to  represent  the  company  in  what  he  cipals,  that  will  be  enough.'  Com- 
did  was  amply  proved.  As  applied  to  mercial  Bank  v.  Norton,!  Hill,  501. 
the  facts,  the  instructions  enunciated  The  facts  brought  the  case  within  the 
only  familiar  and  well  settled  prin-  operation  of  these  principles.  Ap- 
ciples  of  law.  One  of  these  is  that  if  parently,  Mr.  Gould  had  been  in- 
an  officer  of  a  corporation  openly  ex-  trusted  with  the  most  plenary  powers 
ercises  a  power  which  presupposes  a  in  representing  the  company  when  he 
delegated  authority  for  the  purpose,  was  making  his  official  trips  over  the 
and  other  corporate  acts  show  that  the  railway.  We  find  no  error  in  the  in- 
corporation must  have  contemplated  structions." 

the  legal  existence  of  such  authority,  '  Missouri  Pac.    R.    Co.    v.    Sidell 

the  acts  of  such  officer  will  be  deemed  (1895),  67  Fed.  Rep.  464. 

rightful,   and   a  delegated  authority  ^  Glover  t).  Rochester,  etc.,  Ins.  Co., 

will  be  presumed.    Bank  of  United  11  Wash.  143;  39  Pac.  Rep.  380. 

States  V.  Dandridge,   12  Wheat.  64;  ^Tuller  v.   Arnold   (Cal.),   98  Cal. 

Pennsylvania  R.  Co.  v.  Keokuk  &  H.  522;  33  Pac.  Rep.  445. 

Bridge  Co.,  131  V.  S.  371;  9  Sup.  Ct.  'Carrigan'i?.  Port  Crescent  Imp.  Co., 

Rep.  770.     'It  is  not  necessary,  in  or-  6  Wash.  590;  34  Pac.  Rep.  148. 

der  to  constitute  a  general  agent,  that  *  Luttrell  v.  Martin  (1893),  112  N.  C. 

he  should  have  done   before  an  act  593;  17  S.  E.  Rep.  573. 
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poration.'  But  the  president  of  a  corporation  has  no  authority, 
by  virtue  of  his  office  as  president,  to  execute  a  cognovit.  In 
such  a  case  no  presumption  of  the  president's  authority  arises 
from  his  attaching  a  common  paper  seal,  and  stating  in  the 
certificate,  "witness  the  corporate  seal  of  said  defendant," 
there  having  been  in  fact  no  delegation  of  authority  to  him  by 
the  company  to  sign  the  cognovit  or  attach  the  seal.^  But  a  cor- 


'  Powder  River  Stock  Co.  v.  Lamb, 
38  Neb.  339;  56  N.  W.  Rep.  1019. 
Wbere,  in  an  action  for  breach  of  a 
contract  to  purchase  iron,  defendant 
corporation  set  up  a  modified  con- 
tract, -which  provided  that  the  ques- 
tion of  abatement  to  be  made  from 
the  "market  price"  should  be  deter- 
mined by  tlie  parties,  and,  if  they 
failed  to  agree,  by  an  arbitrator,  and 
it  subsequently  appeared  that  the 
term  "market  price"  was  used  by  mu- 
tual mistake  for  "contract  price," 
and  the  contract  was  changed  accord- 
ingly, and  it  further  appeared  that 
defendant's  president  was  the  officer 
with  whom  alone  all  the  negotiations 
were  had  which  resulted  in  the  execu- 
tion of  both  contracts ;  that  he  was  its 
managing  and  controlling  man;  that  he 
was  present  as  its  manager  at  the  time 
of  the  arbitration,  when  the  mistake 
in  the  latter  contract  was  discovered; 
and  that,  attention  being  called  to  it, 
he  acknowledged  it,  and  consented  to 
the  change,  so  that  the  truth  might  be 
set  forth,  it  was  held  that  such  officer 
had  power  to  bind  defendant  by  con- 
senting to  such  change.  Nichols  v. 
Scranton  Steel  Co.  (1893),  137  N.  Y. 
471;  33  N.  E.  Rep.  561. 

^Eaub  V.  Blairstown  Creamery,  56 
N.  J.  Law,  262 ;  28  Atl.  Rep.  384,  per 
Abbett,  J. :  "This  case  can  not  be  dis- 
tinguished on  principle  from  the  case 
of  Stokes  V.  New  Jersey  Pottery  Co.,  46 
N.J.  Law,  237.  It  was  held  in  that  case 
that  the  president  of  a  corporation 
has  no  power,  in  virtue  of  his  office 
as  president,  to  execute  a  bond  and 


warrant  of  attorney  for  the  entry  of 
a  judgment  by  confession  against  the 
corporation.  The  cognovit,  in  terms, 
is  a  confession  of  the  action,  and  the 
right  to  give  it  does  not  come  within 
the  power  the  president  has,  as  the 
general  agent  of  the  company,  to  di- 
rect and  control  its  business,  or  where 
his  agency  is  presumed  from  the  as- 
sent of  the  directors,  by  their  consent 
and  acquiescence,  in  permitting  him 
to  do  this  class  of  acts.  No  presump- 
tion arises  from  the  seal  attached,  be- 
cause it  does  not  appear  upon  its  face 
to  be  the  corporate  seal  of  said  com- 
pany, and  the  case  does  not  show 
that  the  corporation  authorized  its 
use  as  such.  There  is  no  proof  that 
it  is  actuallj'  what  it  purported  to  be, 
and  such  a  seal  does  not  prove  its  own 
authenticity.  Den  v.  Vreelandt,  7  N. 
J.  Law,  352,  The  case  of  Parker  v. 
"Washoe  Mfg.  Co.,  49  N.  J.  Law,  465; 
9  Atl.  Rep.  682,  is  not  antagonistic  to 
the  view  here  taken.  That  was  a  case 
where  there  was  no  question  as  to 
the  seal  being  the  corporate  seal  of 
the  company,  but  the  question  was 
whether  its  probative  force  was  oveiv 
come  by  the  testimony  in  the  case. 
The  court  held  'that  this  testimony 
does  not  countervail  the  presumption 
in  favor  of  the  validity  of  the  sealed 
instruments.'  Let  the  circuit  court 
lie  advised  that  the  president  of  the 
Blairstown  Creamery  Association  had 
no  power  to  sign  the  cognovits  upon 
which  judgment  was  entered  in  both 
cases,  and  affix  thereto  a  common 
paper  seal,  as  the   corporate  seal  of 
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poration  is  estopped  to  deny  the  authority  of  its  vice-president 
to  enter  into  a  contract  with  its  creditors  under  which  they  are 
to  elect  a  committee  to  supervise  the  corporation's  business  for 
five  years,  where  the  directors  accept  and  act  on  the  contract, 
meet  with  the  committee,  and  carry  on  the  business  as  speci- 
fied in  the  contract.' 


§  1011.  Treasurer's  implied  power  to  make  notes. — What- 
ever may  be  the  rule  in  respect  to  trading  corporations,  the 
treasurer  of  a  horse  railroad  company  has  no  implied  authority 
to  make  notes  in  its  name.^  The  treasurer  of  a  manufacturing 
company  has  no  implied  authority  to  bind  the  corporation  as  an 
accommodation  indorser,  and  the  fact  that  a  manufacturing 
corporation  accepted  a  mortgage  to  secure  it  on  accommodation 
indorsements  made  within  a  certain  time  does  not  authorize  its 
treasurer  to  bind  it  by  such  indorsements  after  such  time.'    But 


the  company,  and  that  no  judgments 
could  be  entered  on  said  cognovits." 

'  Dallas  V.  Columbia  Iron  Co. ,158  Pa. 
St.  444;  27  Atl.  Rep.  1055. 

"Oak  Grove  Cattle  Co.  v.  Foster 
(N.  Mex.  1895),  41  Pac.  Rep.  522; 
Craft  V.  South  Boston  R.  Co. ,150  Mass. 
207.  In  Massachusetts  a  treasurer  of  a 
trading  company  has  power  by  stat- 
ute to  bind  the  company  by  notes 
by  which  he  makes  in  pursuance  of 
its  business.  Monument  Nat.  Bank 
3).  Globe  Works,  101  Mass.  57. 

'Usher  v.  Raymond  Skate  Co., 
163  Mass.  1;  39  N.  E.  Rep.  416,  per 
Holmes,  J. :  "The  plaintiffs  took  the 
note  in  suit  with  knowledge  that  the 
defendant  indorsed  it  for  the  accom- 
modation of  the  maker;  at  least,  un- 
less the  statement  alleged  to  have 
been  made  to  them  that  the  defendant 
held  a  mortgage  from  the  maker 
to  secure  it  was  true.  Unless  that 
statement  was  true,  therefore,  they 
had  notice  that,  in  the  absence  of 
actual  authority,  the  defendant's 
treasurer  had  no  right  to  indorse  the 
note.  See  Monument  Nat.  Bank  v. 
■Globe  Works,  101  Mass.  57;  National 


Bank  v.  Law,  127  Mass.  72,  75 ;  Davis 
V.  Old  Colony  R.  Co.,  131  Mass.  258; 
BankofGenese  u.  Patchin  Bank,  13 
N.  Y.  309,314;  Ex  parte  Estabrook,  2 
Lowell,  547,  548;  Fed.  Cas.  No.  4,534. 
The  plaintiffs  can  stand  no  better  than 
they  would  have  stood  had  the  mort- 
gage been  exhibited  to  them.  The  hus- 
band of  the  maker  was  not  an  agent 
of  the  defendant,  and  his  representa- 
tion did  not  affect  the  defendant's 
liability,  except  so  far  as  it  was  true. 
The  fact  of  the  mortgage  coupled  with 
the  plaintiffs'  knowledge  of  it,  how- 
ever obtained,  was  the  only  thing 
which  concerned  the  defendant.  If 
the  mortgage  had  been  exhibited  to 
the  plaintiffs,  they  would  have  seen 
that  it  ran  only  for  transactions  with- 
in a  year  from  its  date,  and  that  that 
time  had  expired.  It  is  true  that  a 
question  might  be  made  whether  the 
words, 'within  one  year  from  this  date,' 
in  the  mortgage  should  be  confined 
to  the  words,  'goods  purchased  by  me 
of  it,'  immediately  preceding;  but  the 
good  sense  of  the  thing  shows  that 
the  limitation  should  be  read  as  gen- 
eral, and  as  applying  to  all  the  trans- 
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in  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed 
that  the  managing  president  of  a  corporation  engaged  in  loan- 
ing money,  and  in  buying  and  selling  negotiable  instruments, 
has  authority,  as  such,  to  transfer  by  indorsement  a  promissory 
note  made  payable  to  such  corporation.'  Where  the  treasurer 
of  a  corporation  engaged  in  the  manufacture  of  furniture,  who 
had  general  charge  of  its  business,  with  power  to  sell  goods, 
purchase  material,  borrow  money,  and  pay  debts,  took  the  en- 
tire stock  of  furniture  and  a  large  quantity  of  lumber  belong- 
ing to  the  company,  agreed  on  a  value  for  it  with  certain  cor- 
porate creditors,  and  turned  it  over  to  them,  to  be  applied  on 
the  company's  debts  to  them,  some  of  which  were  not  then 
due,  it  was  held  that  the  treasurer  exceeded  his  authority,  and 
the  attempted  sale  was  void ;  and  that  an  instruction  by  the 
directors  of  a  corporation  engaged  in  the  manufacture  of  fur- 
niture, to  their  general  manager,  to  sell  the  furniture  on  hand, 
and  apply  the  proceeds  of  sale  to  the  payment  of  the  debts  in 
the  state,  does  not  authorize  such  agent  to  dispose  of  the  entire 
stock,  together  with  a  large  quantity  of  unmanufactured  ma- 
terial, as  a  part  payment  on  certain  debts  of  the  company, 
some  of  which  are  not  due  at  the  time.' 

§  1012.  Contracts  made  by  principal  stockholders. — The  fact 
that  one  who  makes  a  construction  contract  with  a  railroad 
company  is  its  principal  stockholder,  and  controls  its  action, 
does  not  render  him  its  agent,  so  as  to  make  his  individual  sub- 
actions  mentioned.  There  is  no  suffi-  dent  of  the  corporation  named  as 
cient  reason  for  leaving  the  mort-  payee  in  the  note,  and  it  will  be  pre- 
gage  indefinite  in  time  as  to  in-  sumed,  in  the  absence  of  anything  to 
dorsements, while  it  is  limited  to  a  year  the  contrary,  that  he  was  authorized 
in  respect  of  purchases.  The  plaint-  to  act  for  the  corporation,  and  to 
iffs  are  not  in  the  position  of  having  transfer  its  title  to  the  instrument, 
read  the  instrument,  and  of  having  Lay  v.  Austin,  25  Fla.  933;  7  So.  Rep. 
acted  bona  fide  upon  the  other  inter-  143;  Northampton  Bank  u.  Pepoon,  11 
pretation.  CroBsan  «i.  New  York  R.  Mass.  288;  Elwell  u.  Dodge,  33  Barb. 
Co.,  149  Mass.  196,  198,  199;  21  N.  E.  336;  Falk  v.  Moebs,  127  U.  S.  597;  8 
Rep.  367."  Sup.  Ct.  Rep.  1319 ;  1  Daniel  on  Ne- 

1  Merrill  v.  Hurley  (S.  Dak.  1895),     gotiable  Instruments,  416." 
62   N.  W.  Rep.  958,  Fuller,  J.  ^     "It        ^  First  Nat.  Bank  t..  Asheville  Lum- 
appf ars  from  the  uncontroverted  evi-    ber  Co.  (N.  C.  1895),  21  S.  E.  Rep. 
dence  that  S.  W.  Jacobs  wasthepresi-    948. 
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contracts  the  contracts  of  the  company,  when  neither  he  nor 
the  company  hold  out  to  the  subcontractors  the  existence  of 
any  such  agency,  or,  as  between  themselves,  have  any  inten- 
tion of  establishing  such  relation.'  The  validity  of  a  construc- 
tion contract  made  by  a  dominating  stockholder  with  a  railroad 
company  for  his  own  benefit  can  not  be  questioned  by  its  sub- 
contractors who  dealt  with  the  contractor  in  his  individual 
character,  as  they  are  not  injured  thereby.^  "Where  the  secre- 
tary and  treasurer  of  a  corporation  owns  a  majority  of  its  stock, 
and  has  entire  charge  of  its  business,  a  written  assignment  of 
a  contract  between  it  and  another  corporation,  signed  by  him 
as  "secretary  and  treasurer  for"  the  company,  naming  it,  is 
sufficient  to  enable  the  assignee  to  maintain  an  action  thereon 
against  the  other  party  to  such  contract. °  Where  the  president 
of  a  railroad  company  owned  nearly  all  the  stock,  and  fur- 
nished all  the  money  to  build  the  road,  and  he  and  his  private 
secretary,  who  was  also  secretary  of  the  company,  attended  to 
all  its  business,  a  letter  to  a  contractor  written  by  the  secretary 
on  the  death  of  the  president,  saying  that  the  president's  ex- 
ecutor desired  the  work  suspended,  constituted  a  suspension  by 
the  company,  especially  when  the  company  made  no  demand 
on  the  contractor  to  proceed.*  Where  the  defendants,  repre- 
senting themselves  as  the  owners  of  a  majority  of  certain  cor- 
porate stock,  and  authorized  by  the  other  stockholders  to  sell 
the  entire  corporate  property,  signed  a  contract  to  sell  all  such 
property  to  plaintiff,  reciting  "that  this  option  shall  be  bind- 
ing upon  such  company  for  thirty  days,"  it  was  held  that  such 
representations  did  not  amount  to  notice  to  plaintiff  that  de- 
fendants were  acting  merely  as  agents  of  the  corporation,  and 
not  for  themselves,  since  they  could  contract  to  convey  at  a 

'  Central  Trust  Co.  v.  Bridges  (C.  C.  out  the  formal  action  of  a  board  of 

A.  1893),  57  Fed.  Eep.  753.  directors."  Sparks  v.  Dispatch  Trans. 

2  Central  Trust  Co.  v.  Bridges  (C.  C.  Co.,  104  Mo.  531 ;  First  Nat.  Bank  v. 

A.  1893) ,  57  Fed.  Kep.  753.  North  Mo.  Coal  Co.,  86  Mo.  125 ;  Min- 

3 Moore  v.  Gaus  Mfg.  Co.  (1892),  113  ing  Co.'u.  Anglo,  etc.,  Bank,  104  V.  S. 

Mo.  98;  20  S.  W.  Eep.  975,  per  ©antt,  192;  Martin  v.  "Webb,   110  U.   S.   7; 

J. :     "We  think  the  assignment  was  Bank  v.  Gilstfap,  45  Mo.  419. 

within  the   apparent  authority   con-  *  Curnan  v.  Delaware,  etc.,  R.  Co. 

ierred  on  him  and  was  sufficient  with-  (1893) ,  138  N.Y.  480 ;  34  N.  E.  Rep.  201. 
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future  date  property  of  which  they  were  not  then  the  owners.' 
Persons  who  have  acquired  all  the  stock  of  a  corporation  have 
a  legal  right  to  cause  it  to  mortgage  its  property  in  an  amount 
exceeding  its  value,  where  no  statutes  are  contravened,  and 
the  stockholders  do  not  resort  to  any  deception  or  fraud  to 
attract  investors  to  purchase  the  mortgage  bonds/ 

§  1013.  How  far  the  corporation  is  bound  by  its  officer's  acts 
and  knowledge. — A  corporation  is  not  chargeable  with  the  knowl- 
edge, nor  bound  by  the  acts  of  one  of  its  officers  in  a  matter  in 
which  he  acts  in  behalf  of  his  own  interests,  and  deals  with 
the  corporation  as  a  private  individual,  and  in  no  way  repre- 
sents it  in  the  transaction.'  Where  the  secretary  and  manager 
of  a  company  owned  or  controlled  a  large  part  of  the  capital 
stock,  if  there  was  any,  and  managed  much  as  he  wished,  and 
to  advance  his  own  interests,  doing  business  in  its  name  and  in 
his  own,  as  suited  his  purposes,  his  knowledge  is  imputable  to 
the  company.*  The  knowledge  of  one  who  was  the  principal 
'Curtis  V.   Watson   (1892),   64  Vt.        «  Anderson  e.  Kinley,  90  Iowa,  554; 


549;  25  Atl.  Eep.  478. 

^Belden  v.  Burke,  72  Hun,  51;  25 
N.  Y.  Supl.  601. 

'Buffalo  Nat.  Bank  v.  Sharpe,40  Neb. 
123;  58  N.  W.  Rep.  734,  per  Harri- 
son, J. :  "This  is  the  rule  of  law  gov- 
erning such  a  case,  established  by 
this  court  in  Koehler  v.  Dodge,  31 
Neb.  328;  47  N.  W.  Rep.  913,  and  the 
following  cases  were  cited  by  Nerval, 
J.,  in  support  of  the  doctrine  an- 
nounced: Barnes  v.  Trenton  Gas 
Light  Co.,  27  N.  J.  Eq.  33 ;  First  Nat. 
Bank  v.  Christopher,  40  N.  J.  Law, 
435 ;  Custer  v.  Tompkins  Co.  Bank,  9 
Pa.  St.  27;  Winchester  v.  Baltimore, 
etc.,  R.  Co.,  4  Md.  231;  United  States 
Ins.  Co.  V.  Shriver,  3  Md.  Ch.  381 ; 
Wickersham  v.  Chicago  Zinc  Co.,  18 
Kan.  481 ;  La  Farge,  etc,  Ins.  Co.  v. 
Bell,  22  Barb.  54;  Washington  Bank 
V.  Lewis,  22  Pick.  24;  Angell  and 
Ames  on  Corporations,  §§  308,  309. 
See  also.  Merchants'  Nat.  Bank  v. 
Lovitt,  114  Mo.  518;  21  S.  AV.  Rep. 
825 ;  Commercial  Bank  v.  Burgwyn, 
110  N.  C.  267;  14  S.  E.  Rep.  623." 


58  N.  W.  Rep.  909,  per  Robinson,  J.: 
"It  is  true  there  are  cases  where  the 
knowledge  of  an  officer  of  a  company 
can  not  be  imputed  to  the  company. 
Hummel  v.  Bank,  75  Iowa,  689;  37 
N.  W.  Rep.  954.  But  we  do  not  think 
that  rule  has  any  application  in  this 
case.  The  facts  are  peculiar.  It  is 
not  practical  to  set  out  the  evidence 
which  shows  them,  but  it  is  sufficient 
to  say  that  there  does  not  seem  to 
have  been  any  very  clear  distinction 
between  the  affairs  of  Wilson  and 
those  of  the  company.  Business 
seems  to  have  been  done  in  the  name 
of  either  one,  as  suited  his  conven- 
ience and  purposes.  No  satisfactory 
account  of  the  organization  and  busi- 
ness of  the  company  is  given,  but 
Wilson  appears  to  have  owned  or  con- 
trolled a  large  part  of  the  capital 
stock,  if  there  was  any,  and  he  man- 
aged its  affairs  during  the  time  in 
question,  largely,  according  to  his 
own  inclinations,  and  to  advance  his 
own  interests ;  and  we  think  that  the 
company  was  properly  held  chargea- 
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promoter  and  organizer  of  a  corporation,  and  who  acquires  his 
knowledge  as  such,  and  who,  upon  its  organization,  becomes 
its  manager,  is  the  knowledge  of  the  corporation.  And  the 
adoption  by  a  corporation  of  an  agreement  made  by  its  pro- 
moter may  be  implied  from  the  acts  of  the  corporation  without 
any  express  acceptance.'  To  render  the  knowledge  of  the  in- 
dividual corporators  the  knowledge  of  the  corporation  it  must 
be  the  knowledge  of  all  of  them.^ 

§  1014.  Directors  as  trustees — Contracts  with  themselyes. — 

Directors  stand  as  trustees  for  all  stockholders,  and  the  law 
will  not  permit  them  to  handle  or  manage  the  property  of  the 
company  for  personal  gain,  or  to  acquire  an  advantage  over 
other  stockholders.  They  can  not  deal  with  themselves  and 
for  the  corporation  at  the  same  time,  and  must  account  for  all 
moneys  made  with  the  property  of  the  corporation.'  Although 
the  law  regards  with  disfavor  contracts  made  by  directors  of 
corporations  with  themselves,  nevertheless  such  contracts  are 
not  necessarily  void.  The  fact  of  such  relationship  does  not 
of  itself  render  the  transaction  fraudulent.*  It  has  been  held 
in  Missouri  that  the  fact  that  the  majority  of  the  directors  of  a 
coal-mining  company  hold  a  majority  of  the  stock  as  trustees 

ble  with  the  knowledge  of  the  con-  Co.  ■!;.  Coosa  Furnace  Co.,  95  Ala.  614; 

veyances  in  question  which  he  pos-  lOSo.  Rep.  290;  Ashhurst's  Appeal,  60 

sessed."  '  Pa.  St.  290;  Baell  v.  Buckingham,  16 

'Huron  Printing  Co.  v.  Kittleson,  Iowa,    284;     Gordon    v.    Preston,    1 

4  S.  D.  520;  57  N.  W.  Eep.  233.  Watts,  385.    But,  assuming  that  the 

^Mercantile  Nat.  Bank  v.  Parsons  transaction  was  one  that  could  be  re- 

(1893),  54 Minn.  56;  55  N.W.  Eep.  825.  pudiated    without    any    showing    of 

^  Ward  V.  Davidson,  89  Mo.  445.  fraud  or  injury,  it  would  still  be  void- 

*Roy  Co.  V.  Hartley  Co.,  11  Wash,  able  merely,  and  not  void;  and  the 
399;  39  Pac.  Rep.  679,  Gordon,  J.:  right  to  avoid  it  would  belong  only  to 
"While  such  a  transaction  is  well  cal-  persons  who  had  an  interest  in  the 
culated  to  arouse  suspicion,  and  calls  property  before  the  transfer,  and  no 
for  a  'rigid  and  severe'  scrutiny  in  its  other  person  has  the  right  to  question 
examination,  and  requires  clear  and  it  or  set  the  sale  aside.  Buell  v.  Buck- 
full  proof  of  a  valuable  and  sufficient  ingham,  supra;  Hawley  v.  Cramer,  4 
consideration,  and  of  the  good  faith  Cow.  717,  744;  Edmondson  v.  Welsh, 
of  the  parties,  still,  when  such  exami-  27  Ala.  578;  Wightman  v.  Doe,  24 
nation  has  been  made  and  such  proof  Miss.  675 ;  O'Conner  Mining  and 
has  been  furnished,  the  transaction  is  Manufacturing  Co.  v.  Coosa  Furnace 
valid  as  to  creditors,  and  must  stand.  Co.,  95  Ala.  614;  Gordon  v.  Preston, 
O'Conner  Mining  and  Manufacturing  1  Watts.  383." 
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of  a  railroad  company  does  not  render  fraudulent,  as  to  other 
stoekholders,  a  sale  of  coal  to  the  railroad  company  at  a  priee 
which  allows  a  small  profit,  and  which  is  the  best  that  eould 
be  obtained.'  A  corporate  mortgage  given  by  the  president 
and  secretary  of  a  corporation,  and  who  are  its  only  stoek- 
holders, to  another  corporation,  is  not  void,  upon  the  ground 
that  the  same  person  is  president  of  both  corporations.' 

§  1015.   Directors  buying  claims  against  the  eorporation. — A 

director  of  a  corporation  may  purchase  claims  against  the  com- 
pany at  a  discount,  and  enforce  them  in  full,  if  he  was  not 
under  obligation  to  make  the  purchase  on  behalf  of  the  corpora- 
tion.' But  it  is  an  abuse  of  trust  for  a  corporate  director  to 
purchase  property  which  he  knows  the  corporation  will  need 
and  then  to  sell  the  same  to  the  corporation  at  an  advanced 
price.  In  such  case  it  is  a  fraud  on  the  corporation  and  on 
corporate  creditors  for  the  directors  to  buy  up  at  a  discount  the 
outstanding  debts  of  the  corporation,  and  compel  it  to  pay 
them  the  full  face  value  thereof.     This  is  familiar  learning.* 


'  Hill  V.  Gould,  129  Mo.  106 ;  30  S.W. 
Eep.  181,  Burgess,  J. :  "There  seems 
to  have  been  an  entire  absence  of 
fraud  upon  the  part  of  the  defendants, 
or  either  cf  them,  or  any  expectation 
of  any  profit  or  advantage  from  their 
management  of  the  affairs  of  defend- 
ant company,  other  than  that  from 
■which  all  its  stockholders  would  share 
equally  and  without  partiality  or  fa- 
vor; and  in  the  absence  of  fraud,  or 
misconduct  from  which  the}'  expected 
to,  or  did  in  fact,  derive  some  unfair 
advantage,  a  court  of  equity  will  not 
interfere,  and  wrest  from  their  control 
the  management  of  the  company,  and 
place  it  in  the  hands  of  a  receiver. 
Citizens,'  etc..  Association  v.  Coriell, 
34  N.  J.  Eq.  383.  It  follows  from 
what  has  been  said  that  the  judgment 
should  be  affirmed,  and  it  is  so  or- 
dered." 

"Roy  Co.  V.  Hartley  Co.,  11  Wash. 
399;  39Pac.  Rep.  679. 

'  1  Morawetz  on   Private   Corpora- 


tions, §  521.  In  Inglehart  v.  Thousand 
Island  Hotel  Co.,  109  N.  Y.  454,  and 
St.  Louis,  etc.,  R.  Co.  v.  Chenault, 
36  Kan.  57,  it  was  expressly  de- 
cided that  a  director,  who  was  in 
the  one  case  also  treasurer,  and  in  tlie 
other  president,  of  the  company,  had 
the  right  to  purchase  outstanding 
claims  against  the  company  at  a  dis- 
count, and  enforce  them  in  full. 

'  In  Higgins  v.  Lansingh,154 111.301; 
40  N.  E.  Rep.  360,  387,  the  court  said: 
"This  court  has  held  that  a  director 
may  deal  with  the  corporation,  loan 
money  to  it,  take  security  therefor, 
and  enforce  the  same ;  but  his  acts 
must  be  fair  and  free  from  oppression, 
and  he  must  act  for  the  interest  of  the 
corporation.  Harts  v.  Brown,  77  111. 
226.  "We  have  also  held  that  a  direc- 
tor may  purchase  outstanding  obliga- 
ti  ons  of  the  company,  and  enforce  their 
collection  (Merrick  u.  Peru  Coal  Co., 
61  111.  472) ;  but  the  qaestion,  so  far 
as  we  know,  has  not  before  been  pre- 
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§  1016.  The  same  subject  continued. — A  fiduciary  agent, 
owing  a  duty  to  his  principal,  can  not  make  a  contract  for  his 
own  benefit,  which  is  or  may  be  inconsistent  with  that  duty  ; 
and  the  cases  generally  are  of  two  kinds  :  The  trustee  buys  in 
the  property  of  his  principal  at  a  sacrifice,  for  his  own  benefit, 
when,  if  he  bought  it  at  all,  it  was  his  duty  to  do  it  for  his  prin- 
cipal ;  or  he  makes  a  contract,  in  behalf  of  his  principal,  with 
himself,  directly  or  indirectly,  as  the  other  party  to  the  agree- 
ment.' But  it  has  been  held  that  unless  some  special  fund  has 
been  provided,  or  some  special  liquidation  has  been  ordered, 
the  director  owes  no  duty  to  his  company  to  discharge  or  buy 
in  the  outstanding  bonds  of  the  company  and  may  purchase 
them  from  third  persons  for  himself,  because  no  inconsistent 
trust  duty  has  arisen.* 


isented  whether  or  not  he  may  pur- 
chase such  claims  at  a  discount  and 
■enforce  them  in  full.  If  he  act  fairly 
and  for  the  interest  of  the  corpora- 
tion, we  think  he  may.  He  certainly 
would  be  doing  the  corporation  no  in- 
jury in  case  his  management  were 
in  the  interest  of  the  corporation,  and 
it  were  given  a  fair  opportunity  to 
become  itself  the  purchaser,  and 
could  not  or  would  not  embrace  such 
opportunity.  We  are  of  the  opinion, 
however,  from  the  evidence  in  this 
case,  that  Higgins  could  not,  under 
the  circumstances  attending  the  trans- 
action, purchase  these  securities  as  he 
did  at  a  discount,  and  hold  them 
against  the  company  for  payment  in 
full." 

^  Seymour  v.  Spring  Forest  Ceme- 
tery Assn.  (1895),  144  N.  Y.  333, 
Finch,  J.:  "The  first  class  of  cases 
is  illustrated  by  Slade  «.  Van  Vechten, 
11  Paige,  21,  where  the  assignee 
bought  in  assigned  property  at  a  sher- 
iff's sale,  and  claimed  the  personal 
benefit  of  his  bargain;  and  the  sec- 
ond class,  by  Munson  v.  Syracuse  R. 
Co.,  103  N.  Y.  68;  8  N.  E.  Eep.  355,  in 
which  the  directors  contracting  had  a 
private  and  personal  interest,  possibly 
83 


adverse  to  their  fiduciary  duty.  But 
in  every  class  of  cases  the  rule  is 
founded  upon  the  unwillingness  of 
the  law  to  uphold  contracts  which 
bring  into  collision  the  trust  duty  and 
the  personal  interest;  and  it  is  be- 
cause of  that  collision,  and  the  temp- 
tations which  surround  it,  that  it  de- 
clares the  contract  voidable  at  the 
election  of  the  beneficiary,  without 
investigating  the  good  or  bad  faith  of 
the  trustee.  The  entire  basis  of  the 
rule  consists  in  this  collision  between 
trust  duty  and  personal  interest,  and 
the  equitable  prohibition  has  no  ap- 
plication where  there  is  no  such  pos- 
sible inconsistency.  There  is  no  such 
conflict  in  the  ordinary  case  of  the 
purchase  by  a  director  in  a  going  cor- 
poration of  its  outstanding  obliga- 
tions. There  is  no  present  duty  rest- 
ing upon  him  to  extinguish  them. 
The  time  for  that  has  not  come ;  the 
duty  has  not  arisen,  may  never  arise ; 
the  corporation  is  not  prepared  to 
pay,  does  not  contemplate  paying,  but 
intends  and  expects  to  await  the  full 
maturity  of  the  debt." 

'  Seymour  v.  Spring  Forest  Cem- 
etery Association,  144  N.  Y.  333, 
Finch,    J.:    "Why  should  he   not? 
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§  1017.   Directors  acting  for  or  against  the  corporation. — Au 

agent  can  not  unite  his  personal  and  representative  characters 
in  the  same  transaction.  This  doctrine  applies  to  all  persons 
who  occupy  a  fiduciary  relation,  and  it  is  especially  applicable 
to  the  officers  of  a  corporation  when  acting  for  and  in  behalf 
of  the  company.  They  can  not  use  their  official  position  to 
benefit  themselves  individually.  In  short,  an  officer  of  a  cor- 
poration is  not  qualified  to  act  for  his  company  in  any  transac- 
tion wherein  the  corporation  is  dealing  with  the  ofiicer.'  The 
directors  of  a  corporation  have  no  authority  to  bind  the  com- 
pany to  any  contract  made  with  themselves  personally,  or  to 
represent  it  in  any  transaction  with  third  persons  in  which 
they  have  a  private  interest  at  stake. ^  Thus,  a  director  who  has 
While  the  bonds  are  running  to  their        '  1   Morawetz  on   Private  Corpora- 


maturity,  and  the  corporation  is  not 
able  to  extinguish  them,  it  is  not 
bound  to  do  so,  does  not  even  wish 
or  Beek  to  do  so,  what  does  it  mat- 
ter who  holds  the  securities,  or  on 
what  terms  they  pass  from  hand  to 
hand?  It  seems  to  me  that  we  are 
asked  to  crowd  the  rule  almost  to  the 
verge  of  an  absurdity,  and  to  inflict  a 
vital  injury  upon  business  interests  by 
tainting  with  invalidity  the  holding 
by  a  director  of  the  unmatured  obli- 
gations of  the  corporation,  bought  by 
him  in  the  open  market,  and  not  put 
in  liquidation  or  sought  to  be  extin- 
guished. There  must  at  least  be  some 
fact  or  circumstance  which  charges 
the  trustee  with  a  present  duty  to  act 
for  his  company  in  respect  to  the 
bonds,  which  duty  is  or  may  be  in- 
consistent Avith  a  personal  purchase." 
'Bensiek  v.  Thomas  (1895),  66  Fed. 
Rep.  104 ;  Mallory  v.  Mallory  Wheeler 
Co.,  61  Conn.  131;  23  Atl.  Rep.  708; 
Davis  V.  Rock  Creek  Mining  Co.,  55 
Cal.  359;  European,  etc.,  Ry.  Co.  v. 
Poor,  59  Maine,  277 ;  Ogden  v.  Mur- 
ray, 39  N.  Y.  202 ;  Smith  v.  Los  An- 
geles, etc.,  Association,  78  Cal.  289; 
20  Pac.  Rep.  677;  Koehler  v.  Black 
River,  etc.,  Iron  Co.,  2  Black,  715, 
721;  Claflin  v.  Farmers',  etc.,  Bank, 
25  N.  Y.  293. 


tions,  §  517.  In  Higgins  v.  Lansingh, 
152  111.  301 ;  40  N.  E.  Rep.  360,  380, 
the  court  said:  "In  Pearson  v.  Con- 
cord R.  Co.,  62  N.  H.  537;  13  Am. 
and  Eng.  R.  Cas.  102,  when  two  rail- 
road companies  obtained  control,  and 
placed  their  own  directors  in  the 
management,  of  a  third  company, 
and  then  obtained  favorable  contracts 
from  such  third  company  by  vote  of 
its  board  of  directors  so  constituted, 
on  a  bill  filed  by  a  stockholder,  rehef 
was  granted.  The  court  said:  'The 
reasons  for  the  exclusion  of  all  inquiry 
into  the  bona  fides  of  the  transaction 
are  expressed  in  these  cases  with 
clearness  and  exactness,  and  some- 
times, by  the  learned  judges,  in  a 
style  both  quaint  and  pithy.  Mr.  Jus- 
tice Field  said:  "The  two  positions 
impose  different  obligations,  and 
their  union  would  at  once  raise  a  con- 
flict between  interest  and  duty;  and, 
constituted  as  humanity  is,  in  the 
majority  of  cases  duty  would  be  over- 
borne in  the  struggle."  Wardell  v. 
Union  Pacific  R.  Co.,  103  U.  S.  651;  1 
Am.  &  Eng.  R.  Cas.  427;  Marsh  v. 
Whitmore,  21  Wall.  178,  183.  "It  is 
to  avoid  the  necessity  of  any  such 
inquiry,  in  which  justice  might  be 
balked,  that  the  rule  takes  so  gen- 
eral a  form."    Jewett  v.   Miller,   Ift 
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loaned  the  corporation  money,  and  taken  the  note  of  the  com- 
pany as  evidence  of  the  debt  to  him,  can  not  vote  on  a  renewal 
of  such  a  note  to  himself.' 

§  1018.  The  same  subject  continued— Laches.— That  a  bro- 
ker can  not  represent  both  parties  to  a  contract  of  sale  in  which 
discretion,  judgment  and  skill  are  to  be  exercised  by  him,  un- 
less they  have  knowledge  of  his  double  capacity,  and  consent 
to  be  so  represented,  and  that  a  party  led  unwittingly  into  a 
contract  by  means  of  such  double  agency  may  avoid  the  con- 


N.Y.  402,  405.  "The  rule  is  found- 
ed in  the  known  weakness  of  human 
nature,  and  the  peril  of  permitting 
any  sort  of  collision  between  the  per- 
sonal interests  of  the  individual  and 
his  duties  as  trustee  in  his  fiduciary- 
character."  Duncorub  v.  New  York, 
etc.,  Railroad  Co.,  84  N.Y.  190;  4  Am. 
&  Eng.  R.  Gas.  293.  "It  is  founded 
in  the  danger  of  imposition,  and  the 
presumption  of  the  existence  of  fraud, 
which  is  inatteessible  to  the  eye  of  the 
court.  The  policy  of  the  rule  is  to 
shut  the  door  against  temptation." 
Van  Epps  v.  Van  Epps,  9  Paige,  237, 
242 ;  Kent's  Commentaries,  438.  Lord 
Eldon  gave  as  a  reason  "that  the  in- 
quiry is  so  easily  bafl9[ed  in  a  court  of 
justice."  Hatch  v.  Hatch,  9  Ves.  292. 
Lord  Hardwicke  said:  "It  is  not 
enough  for  the  trustee  to  say,  'You 
can  not  prove  any  fraud,'  as  it  is  in 
his  power  to  conceal  it."  Whelpdale 
V.  Cookson,  1  Ves.  Sr.  9  (Belt's  Supl. 
toVes.  Sr.  9).  Lord  Jeff rey  said :  "It 
is  presumptio  juris  et  de  jure  that, 
where  a  person  stands  in  these  incon- 
sistent relations  of  both  buyer  and 
seller,  there  are  dangers,  and  it  is 
not  relevant  to  say  that  it  is  impossi- 
ble there  could  be  any  in  the  partic- 
ular case."  Hughs  v.  Watson,  Scot- 
land, 1846  (not  reported) .  Lord  Cran- 
worthsaid:  "It  may  sometimes  hap- 
pen that  the  terms  on  which  a  trustee 
has  dealt,  or  attempted  to  deal,  with 
the  estate  or  interests  of  those  for 
whom  he  is  trustee,  may  have  been 


as  good  as  could  have  been  obtained 
from  any  other  person;  they  may 
even,  at  the  time,  have  been  better. 
But  still  so  inflexible  is  the  rule  that 
no  inquiry  on  the  subject  is  permit- 
ted. The  English  authorities  on  this 
subject  are  numerous  and  uniform." 
Aberdeen  R.  Co.  v.  Blakie  (1854),  1 
Macq.  461.  Nothing  less  than  inca- 
pacity is  able  to  shut  the  door  against 
temptation,  where  the  danger  is  im- 
minent, and  the  security  against  dis- 
covery great.'  Mr.  Justice  Miller,  in 
Twin  Lick  Oil  Co.  v.  Marbury,  91  XT.  S. 
587,  in  speaking  of  the  obligation  of 
a  director  to  the  company  and  its 
stockholders  in  a  case,  although  quite 
different  from  this,  used  language  not 
altogether  inapplicable  here.  He  said : 
'His  [the  director's]  obligation,  if  he 
becomes  a  party  to  a  contract  with  the 
company,  to  candor  and  fair  dealing, 
is  increased  in  the  precise  degree  that 
his  representative  character  has  given 
him  power  and  control  derived  from 
the  confidence  reposed  in  him  by  the 
stockholders  who  appointed  him  their 
agent.  If  he  should  be  sole  director, 
or  one  of  a  smaller  number  vested 
with  certain  powers,  this  obligation 
would  be  still  stronger,  and  his  acts 
subject  to  a  more  severe  scrutiny,  and 
their  validity  determined  by  more 
rigid  principles  of  morality  and  free- 
dom from  motives  of  selfishness.'  " 

'  Smith  V.  Los  Angeles,  etc.,  Asso- 
ciation, 78  Cal.  289 ;  20  Pac.  Rep.  677. 
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tract  by  methods  suitable  to  the  circumstances  of  the  case,  are 
propositions  not  to  be  denied.'  But  wliere  on  a  trial  to  fore- 
close a  mortgage  for  the  purchase-price  of  land,  defendant  cor- 
poration discovered  that  its  officer  who  had  purchased  the  land 
for  it  was  also  the  agent  of  the  vendor,  but  did  not  move  to 
amend  its  answer  so  as  to  set  up  the  fraud  until  six  months 
after  the  trial,  the  refusal  of  the  court  to  permit  it  to  do  so  was 
not  an  abuse  of  discretion.  And  under  the  civil  code  of  Cali- 
fornia which  provides  that  a  ratification  may  be  rescinded  when 
made  with  an  imperfect  knowledge  of  the  material  facts  of  the 
transaction  ratified,  it  is  held  that  a  corporation  cannot  rescind  a 
ratification  on  the  ground  that  its  agent  in  conducting  a  sale 
was  also  the  agent  of  the  other  party,  where  it  did  not  appear 
that  the  corporation  was  ignorant  of  the  dual  relation  of  the 
agent,  or  that  its  agent  was  vested  with  any  discretion  in  ef- 
fecting the  sale.^  Persons  who  are  directors  of  two  corpora- 
tions have  no  implied  authority  to  bind  either  by  contracts  with 
respect  to  subjects  in  which  their  interests  are  adverse  ;  and  all 


'  Empire  State  Insurance  Co.  v. 
American  Cent.  Ins.  Co.,  138  N.  Y. 
446;  34  N.  E.  Eep.  200,  and  cases 
cited;  Cassard  v.  Hinman,  6  Bosw. 
8.  Cf.  Hunsaker  v.  Sturgis,  29  Cal. 
142;  Davis  v.  Eock  Creek  Co.,  55  Cal. 
359. 

^  Blood  V.  La  Serena  Land  Co.  (Cal. 
1895),  41  Pac.  Rep.  1017,  Searls,  C: 
"In  this  case  the  real-estate  broker, 
as  a  promoter  of  the  corporation,  oc- 
cupied a  relation .  of  trust  to  the  sub- 
scribers for  the  stock  and  to  the  cor- 
poration itself.  Burbank  v.  Dennis, 
101  Cal.  90;  35  Pac.  Rep.  444.  If  he 
failed  to  disclose  to  his  associates  his 
agency  for  the  plaintiff  and  his  inter- 
est in  effecting  the  sale,  and  if  he  was 
charged  with  any  duty  in  their  behalf 
beyond  merely  communicating  to 
plaintiff  their  determination  in  the 
matter  reached,  independently  of  his 
suggestion  or  influence,  then  his  con- 
duct in  negotiating  the  purchase  as 
their  agent  also  was  a  fraud  upon 
them.  Civil  Code,  §§  2230-2234.  But 
fraud  as  a  defense  to  an  action  on  con- 


tract is  '  new  matter  '  which  must  be 
pleaded,  and  can  not  be  given  in  evi- 
dence under  a  mere  denial  of  the  exe- 
cution of  the  contract.  Boone  on  Code 
Pleading,  §§  66,  67,  148;  Gushee  v. 
Leavitt,  5  Cal.  160 ;  Capuro  v.  Builders' 
Insurance  Co.,  39  Cal.  123;  Wetherly 
V.  Straus,93  Cal.  283 ;  28  Pac. Rep.  1045. 
In  the  present  instance  defendant 
made  no  attempt  at  defense  on  the 
ground  that  fraud  had  infected  the 
transaction  with  plaintiff  until  more 
than  six  months  after  the  trial,  where 
the  facts  constituting  the  alleged  fraud 
were  divulged,  and  after  the  court 
had  ordered  judgment  for  plaintiH. 
We  are,  therefore,  of  opinion  that, 
even  if  defendant  had  once  the  right 
to  assail  the  contract  because  of  the 
agency  of  said  broker  to  sell  as  well 
as  to  purchase  the  land,  the  right  was 
waived  by  failure  to  assert  it;  and 
that,  under  the  circumstances  appear- 
ing, the  court  did  not  abuse  its  discre- 
tion in  refusing  to  allow  an  amend- 
ment to  the  answer  setting  up  the  al- 
leged fraud." 
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such  agreements,  unless  subsequently  ratified,  may  be  avoided 
at  the  suit  of  non-consenting  stockholders.' 

§  1019.  Where  contracts  are  beneficial. — The  relation  of  the 
directors  to  stockholders  of  a  corporation  is  of  a  fiduciary  char- 
acter, and  their  contracts  and  dealings,  with  respect  to  the 
corporate  property,  will  be  carefully  scrutinized  by  the  courts. 
Such  contracts  are  not,  however,  necessarily  void;  and  where 
it  is  clear  that  the  transaction  is  in  good  faith  on  the  part  of 
the  director,  and  beneficial  to  the  corporation,  which  has,  with 
the  sanction  of  the  stockholders,  received  and  appropriated 
the  consideration  without  offering  to  make  restitution,  it  may 
be  upheld,  when  assailed,  even  in  a  court  of  equity.^ 

'  Fitzgerald  v.  Fitzgerald,  etc.,  Con- 
struction Co.,  44  Neb.  463;  62  N.  W. 
Rep.  899,  Post,  J. :  "  The  directors  of 
the  construction  company  present 
thereat  were  Messrs.  Mallory,  who 
acted  as  president,  Cross,  George 
Gould  and  Sage,  the  two  latter  being 
also  directors  of  the  Missouri  Pacific 
Company.  One  who  is  agent  for  two 
parties  can  not,  in  the  absence  of  ex- 
press authority  from  each,  represent 
both  in  a  transaction  in  which  their 
interests  conflict.  Morawetz  on  Pri- 
vate Corporations,  528;  Mecham  on 
Agency,  455.  And  never  was  the  in- 
fallible truth  that  a  man  can  not  serve 
two  masters  better  illustrated  than  by 
the  facts  of  this  case.  Each  party  to 
the  agreement  was  interested  in  se- 
curing the  most  advantageous  terms 
consistent  with  fair  dealing  and  the 
rights  of  the  other;  hence,  Messrs. 
Gould  and  Sage  could  not  at  the  same 
time  protect  the  rights  of  both  cor- 
porations. Conceding  the  personal  in- 
tegrity of  the  directors  named,  as  well 
as  of  Mr.  Cross,  who  acted  with  them, 
still  the  law  has  placed  the  seal  of  its 
disapproval  upon  the  transaction,  and 
pronounced  it  fraudulent,  not  on  ac- 
count of  any  imputed  evil  purpose  on 
their  part,  but  from  motives  of  public 
policy.  It  was  said  in  Gorder  v.  Platts- 
mouth  Canning  Co.,  36  Neb.  548;  54 


N.  W.  Rep.  830,  that :  'The  relation  of 
directors  to  the  stockholders  of  a  cor- 
poration is  not  essentially  different 
from  that  ordinarily  existing  between 
trustee  and  cestui  que  trust.  Courts 
of  equity  will  set  aside  such  contracts 
for  fraud,  and  generally  on  a  slight 
showing  of  fraud  on  the  part  of  the 
trustee.'  And  the  proposition  that 
this  transaction  is  fraudulent  as  against 
the  construction  company,  without  re- 
gard to  the  motives  of  the  directors 
named,  is  sustained  by  the  following 
among  the  many  cases  which  might  be 
cited  to  the  same  effect.  United  States 
Rolling  Stock  Co.  i".  Atlantic,  etc.,  R. 
Co.,  34  Ohio  St.  450;  Kitchen  v.  St. 
Louis,  etc.,  Railroad  Co.,  69  Mo.  224; 
Flagg  V.  Manhattan  Railroad  Co.,  10 
Fed.  Rep.  413;  Beach  on  Private  Cor- 
porations, 247." 

*  Gorder  v.  Plattsmouth  Canning 
Co.  (1893),  36  Neb.  548;  54  N.  W. 
Rep.  830,  per  Post,  J.:  "In  the  case 
of  Twin  Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587,  which  is  directly  in  point, 
Mr.  Justice  Miller  uses  the  following 
pertinent  language :  '  While  it  is 
true  that  the  defendant,  as  a  director 
of  the  corporation,  was  bound  by  all 
those  rules  of  conscientious  fairness 
which  courts  of  equity  have  imposed 
as  the  guides  for  dealing  in  such  cases 
it  can  not  be  maintained  that  any  rule 
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^  1020.  Corporation  liable  for  benefits  receiyed  despite  ir- 
regularities.— Where  a  contract,  although  made  in  the  individ- 
ual name  of  the  president  of  a  corporation,  is  made  for  its  use 
and  benefit,  and  is  so  understood  by  its  officers,  and  it,  with 
full  knowledge  of  the  terms  of  the  contract,  assumes  the  pay- 
ment stipulated  therein,  and  alone  profits  thereby,  it  will  be 
liable  for  the   contract  price.'     A  corporation  can  not  escape 


forbids  one  director  among  several 
from  loaning  money  to  the  corporation 
when  the  money  is  needed,  and  the 
transaction  is  open  and  otherwise  free 
from  blame.  No  adjudged  case  has 
gone  so  far  as  this.  Such  a  doctrine, 
while  it  would  afford  little  protection 
to  the  corporation  against  actual 
fraud  or  oppression,  would  deprive  it 
of  the  aid  of  those  most  interested  in 
giving  aid  judiciously  and  best  quali- 
fied to  judge  of  the  necessity  of  that 
aid,  and  of  the  extent  to  which  it  may 
safely  be  given.'  The  view  expressed 
in  the  foregoing  quotation  is  abun- 
dantly supported  by  authority.  See 
Buell  V.  Buckingham,  16  Iowa,  284; 
Ilallam  v.  Indianola  Hotel  Co.,  56 
Iowa,  178 ;  Garrett  v.  Burlington  Plow 
Co.,  70  Iowa,  697;  Smith  v.  Lansing, 
22  N.  Y.  520;  Duncomb  v.  New  York 
H.  &  N.  E.  Co.,  84  N.  Y.  190;  Welch 
V.  Importers'  and  Traders'  National 
Bank,  122  N.  Y.  177;  Hotel  Co.  v. 
Wade,  97  U.  S.  13 ;  Stratton  v.  Allen, 
16  N.  J.  Eq.  229;  Sims  v.  Street 
E.  Co.,  37  Ohio  St.  556;  Busby  v. 
Finn,  1  Ohio  St.  409;  Stark  v.  Coffln, 
105  Mass.  328 ;  Holt  v.  Bennett,  146 
Mass.  487;  Saltmarsh  v.  Spaulding, 
147  Mass. 224 ;  Beach  on  Private  Corpo- 
rations, 242,  245." 

'  Cotting  V.  Grant  St.,  etc.,  E.  Co. 
(1895),  65  Fed.  Eep.  545.  In  Pauly 
V.  Pauly,  107  Cal.  8;  40  Pac.  Eep.  29, 
Haynes,  C,  said:  "The  liability  of 
defendant  does  not  rest  upon  the  ex- 
press contract  appearing  upon  the 
face  of  these  notes,  but  upon  the  right 
of  the  lender  to  recover  money  which 


has  gone  to  swell  the  assets  of  the  Ca- 
ble Company.  If  the  bank  in  fact  fur- 
nished to  the  Cable  Company  moneys, 
whether  as  loans  upon  unauthorized 
promissory  notes  or  upon  account,  or 
paid  money  for  construction  of  its 
road,  or  in  discharge  of  its  legal  lia- 
bilities, so  far  as  the  same  were  in 
fact  applied  to  the  proper  use  and 
benefit  of  the  Cable  Company,  such 
moneys  may  be  recovered  by  the 
plaintiff  to  the  extent  to  which  they 
have  not  been  repaid.  Plaintiff  in  the 
last  count  of  his  complaint  pleaded 
facts  which,  if  proved,  would  entitle 
him  to  such  a  recovery.  In  support 
of  this  proposition  see  the  following 
authorities:  Morawetz  on  Private 
Corporations,  §§526,  616,  715;  Gard- 
ner V.  Butler,  30  N.  J.  Eq.  702,  721, 
724;  Twin-Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587;  Santa  Cruz  E.  Co.  v. 
Spreckles,  65  Cal.  193 ;  3  Pac.  Eep.  661 , 
802;  Seeley  v.  San  Jose,  etc.,  Lumber 
Co., 59  Cal.  22.  In  New  Castle,  etc.,  E. 
Co.  t.  Simpson,  23  Fed.  Eep.  214,  it  was 
held  that  the  corporation  must  account 
to  the  contractor  for  benefits  received 
under  an  ultra  vires  contract,  with  in- 
terest on  the  amount  found  to  have 
been  due  when  the  work  was  stopped. 
In  Leavenworth  County  Commission- 
ers V.  Chicago,  E.  I.  &  P.  Ry.  Co.,  134 
U.S.  688,  707 ;  10  Sup.  Ct.  Eep.  708,  Mr. 
Justice  Blatchford,  speaking  for  the 
court,  said:  'I  am  unable  to  see  any- 
thing in  the  fact  that  some  of  the  same 
men  were  found  to  be  trustees  in  this 
deed  and  directors  in  the  Rock  Island 
Company,  and  that  directors   in  the 
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responsibility  for  an  act  which  its  board  of  directors  has  ex- 
pressly authorized,  or  which  its  manager  has  done  or  author- 
ized under  such  circumstances  as  would  warrant  the  belief  by 
one  transacting  business  with  the  corporation  that  it  had  been 
duly  authorized,  and  thereafter  escape  liability  on  account  of 
the  act  authorized  or  done  by  reason  of  the  fact  that  its  record 
fails  to  disclose  any  authority  therefor.  Thus  where  the  boards 
of  directors  of  two  corporations  had  a  mutual  understanding 
authorizing  a  common  agent  to  transact  business  between  them, 
followed  by  a  course  of  dealing  of  which  each  of  the  boards  had 
knowledge,  such  transactions  may  be  valid,  although  no  formal 
resolution  was  passed,  or  record  thereof  kept.' 

§  1021.  Whether  directors  may  act  in  a  foreign  state. — Duly 
appointed  directors  of  a  corporation  organized  under  the  laws 
of  Missouri  may  hold  meetings  and  transact  corporate  business 
in  a  foreign  state.  This  is  the  general  rule.  Accordingly  a 
deed  of  lands  belonging  to  a  Missouri  corporation,  by  its  di- 
rectors, to  a  corporation  organized  under  the  laws  of  England, 
although  executed  and  delivered  in  England,  is  valid.* 

Southwestern  Company  were  also  di-  contracts  with  each  other  in  their  cor- 

lectors  in  the  Rock  Island  Company,  porate  capacities,  and  they  could  sue 

"which  should  block  the  course  of  jus-  and  be  sued  by  each  other  in  regard 

tice,  paralyze  the  power  of  the  court,  to  these   contracts ;  and  the  question 

and  deprive  the  creditor  corporation  is  not,  could  they  do  these  things? 

of  all  remedy  for  the  enforcement  of  but,  have  the  relations  of  the  parties 

its  lien.     If  it  could  show  that  the  — the  trust  relations,  if,  indeed,  such 

Southwestern  Company  did  not  owe  existed — been  abused  to  the  serious 

this  interest,  or  that  the  Rock  Island  injury    of    the    Southwestern    Com- 

Oompany  had  in  its  hands  the  means  pany?'     The  money  that  was  paid, 

«f  the  Southwestern  Company  to  meet  from  whomsoever  it  was    obtained, 

this  obligation,  and  that  by  reason  of  was     obtained     by    and    disbursed 

■collusion    between    those    who    con-  through  the  proper  financial  officer 

trolled  both  companies  this  fact  was  of  the  Cable  Company,  viz. :  its  treas- 

suppressed  or  concealed,  it  would  pre-  urer,  through  the  agency  of  the  bank, 

«ent  a  strong  case  for  relief.    But  this  and,  if  applied  to  the  proper  uses  of 

would  be  actual  fraud,  and  one  not  that  company,  there  at  once  arose  an 

necessarily  growing  out  of  the  influ-  implied  promise  to  repay  it." 
■ence  of  the  Rock  Island  directory  over        '  Roberts  v.  "Washington  Nat.  Bank, 

that  of  the  Southwestern.    Notwith-  11  Wash.  550;  40  Pac.  Rep.  225. 
standing  this  commingling  of  officers,        ^  Missouri  Lead  Mining  and  Smelt- 

the  corporations  were  distinct  corpo-  ing  Co.  v.  Reinhard  (1892),  114  Mo. 

rations.    They  had  a  right  to  make  218;  21  S.  W.   Rep.  488,  per  Black, 
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§  1022.  A  director  as  seller  to  himself. — A  director,  under 
the  principle  that  controls  the  law  of  agency,  is  incapacitated 
from  acting  as  buyer  from  the  company,  and  at  the  same  time 
as  its  agent  in  making  the  sale.  But  it  does  not  follow  that  a 
director,  in  dealing  with  his  company,  necessarily  acts  in  this 
double  capacity.  He  certainly  does  not  so  act  in  case  the  com- 
pany is  represented  in  the  transaction  by  its  other  directors, 
who  constitute  a  majority  of  the  board,  and  he  does  not  as- 
sume to  represent  the  company,  but  deals  with  such  majority. 
Under  such  circumstances  this  principle  of  agency  has  no  ap- 
plication, and  he  is  not  disqualified  from  dealing  with  the  cor- 
poration when  it  is  so  represented  by  other  agents.'  Accord- 
ingly a  purchase  of  corporate  property  by  a  director  and  man- 
ager of  the  corporation,  which  is  subsequently  ratified  by  the 
stockholders  and  which  is  not  fraudulent  in  fact,  is  not  fraud- 
ulent in  law  as  against  corporate  creditors.  And  the  fact  that 
a  sale  by  a  corporation  was  negotiated  by  a  director,  who  was 
actuated  by  a  desire  to  protect  a  certain  creditor  of  the  corpora- 
tion for  whom  he  was  agent,  does  not  invalidate  the  sale  if  it 
has  been  ratified  by  the  stockholders.^ 

C.  J. ;     "Directors  are  the  agents  of  and  delivering  it  were  and  are  just  as 

the  corporation,  and  it  is  now  well  valid  as  if  they  had  been  performed 

settled  that  they  may  hold  meetings  here  at  the  office  of  the  corporation." 

and   transact    business  in   a  foreign  '  Angell  &  Ames  on  Corporations, 

state  if  they  desire  to   do  so,  unless  §§  233,  312 ;  1   Morawetz  on  Private 

the  contrary  is  expressly  provided  by  Corporations,  §§   521,   527;    Harts  v. 

the   charter,  by-laws   or  the   general  Brown,  77  111.  226;  Beach  u.  Miller, 

laws  of  the  state  under  which  the  cor-  130  111.  162  ;  22  N.  E.  Rep.  461 ;  Buell 

poration   was    organized.     Morawetz  v.  Buckingham,  16  Iowa,  284. 

on  Private  Corporations,  2d  ed.,  §  533  ;  '  Crymble  r.  ]\rulvaney  (Colo.  1895), 

Taylor  on  Corporations,  2d  ed.,  §381;  40  Pao.   Rep.  499,   Goddard,  J. :     "It 

Ohio,  etc.,  R.  Co.  v.  JloPherson,  35  appears  from  the  evidence  that  the 

Mo.l3;  Handley?).  Stutz,139U.  S.417.  Salida   Mercantile    Company   was    a 

These  three  persons,  who  transacted  duly  incorporated  company,  and  car- 

the  business  in  London,  held  all  of  the  rying  on  a  wholesale  and  retail  mer- 

stock   and  were  the  duly  appointed  cantile  business  at  the  city  of  Salida, 

directors.    The  law  of  this  state  did  in  Chaffee  county,  from  January  1  to 

not  prohibit  them  from  holding  meet-  November   10,    1890.      Messrs.  Motz, 

ings  there,  and  it  follows  that  the  ac-  Johnson,  Flynn,  Mulvaney  and  Dodge 

tion  of  these  directors  in  making  the  were  its  stockholders,  and  also  consti- 

contract  for  the  sale  of  the  property  tuted  its  board   of  directors.     Up  to- 

and  in  directing  the  president  to  exe-  October   14,    1890,  Mulvaney  was  its 

cute  the  deed  and  his  act  in  executing  president,  when  he  resigned  that  of- 
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§  1023.  Birectors  Toting  themselves  salaries — Ratification 

The  action  of  three  of  the  five  directors  of  a  corporation  in 
voting  one  of  themselves  a  salary  as  secretary  is  void.  At  the 
same  time  that  the  three  voted  one  of  themselves  a  salary  as 
secretary,  they  authorized  a  bond  issue,  which  was  expressly 
ratified  at  a  subsequent  meeting  of  the  shareholders,  nothing 
being  said,  however,  about  the  salary  of  the  secretary.  It  was 
held  that  the  fact  that  the  minutes  of  the  directors'  meeting 
containing  the  resolution  in  regard  to  the  secretary's  salary 
were  before  the  shareholders'  meeting  did  not  show  a  ratifica- 
tion thereof.  And  a  subsequent  vote  by  the  whole  board  of 
directors,  including  those  who  had  previously  voted  a  salary 
to  one  of  themselves  as  secretary,  to  increase  such  salary,  was 
not  a  ratification  of  the  previous  invalid  vote.'     A  corporation 


fice,  and  was  elected  vice-president 
and  general  manager.  At  a  meeting 
of  the  board  of  directors  on  November 
2, 1890,  he,  as  manager,  was  instructed 
to  find  a  purchaser  for  the  entire  stock 
and  business  of  the  company,  and,  if 
such  a  buyer  could  not  be  found,  to 
use  such  means  in  disposing  of  the 
stock  as  he  deemed  best  for  the  inter- 
ests of  the  company  and  its  creditors. 
On  November  16th,  with  the  assist- 
ance of  Mr.  Dodge,  one  of  the  direct- 
ors, he  sold  the  retail  part  of  the 
business  to  Allbright  &  Hawkins; 
and  upon  the  request  of  Dodge  & 
Flynn,  acting  in  behalf  of  the  oth- 
er directors  and  stockholders,  he 
agreed  to  purchase  the  wholesale 
part  of  the  business  at  the  invoice 
price  of  the  goods,  and,  in  pursuance 
of  this  agreement,  gave  his  notes  and 
acceptances  to  the  company.  On  No- 
vember 16th,  at  a  meeting  of  the 
stockholders  and  board  of  directors, 
he  made  a  report  of  these  transac- 
tions, which  report  was  'accepted  as 
fully  satisfactory  to  the  stockholders 
and  directors.'  Thus  it  will  be  seen 
that,  while  the  sale  to  Mulvaney  was 
negotiated  by  Dodge  and  Flynn,  it 
was   fully  ratified  and  confirmed  by 


the  board  of  directors  and  stockhold- 
ers of  the  company,  and  the  objection 
that  it  was  a  sale  by  Mulvaney  to 
himself  is  without  foundation  in  fact. 
Nor  do  we  think  that  the  fact  that 
Dodge,  at  the  time  of  negotiating  the 
sale,  was  also  an  agent  of  the  Struby- 
Estabrook  Company,  another  creditor 
of  the  Salida  Mercantile  Company, 
and  was  actuated  by  a  desire  to  pro- 
tect that  particular  creditor,  in  any 
way  affects  the  validity  of  the  trans- 
action. And  furthermore,  if,  for  any 
of  the  reasons  urged,  the  validity  of 
the  sale  might,  as  between  Mulvaney 
and  the  company,  or  its  stockholders, 
be  questioned,  there  being  no  actual 
fraud,  it  does  not  lie  in  the  mouths  of 
appellants  to  question  its  validity.  As 
was  said  by  Judge  Dillon  in  the  case 
of  Buell  V.  Buckingham,  16  Iowa,  284 : 
'As  the  principal  orparties  interested 
may  confirm  the  sale,  a  mere  stranger 
can  not  make  the  objection  that  the 
trustee  was  the  purchaser,  or  that  the 
sale  was  irregular.  The  remedy  be- 
longs only  'to  persons  who  had  an  in- 
terest in  the  property  before  the  sale, 
and  no  other  person  can  apply  to  set 
aside  the  sale.' " 
'  Martin  v.  Santa  Cruz   Co.  (Ariz. 
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is  liable  for  the  salary  of  the  president  while  he  acts  as  such 
without  its  objection,  although  he  was  absent  a  part  of  the 
time,  as  it  was  the  duty  of  the  corporation  to  dismiss  him  if  it 
did  not  intend  to  pay  him  any  salary.' 

§  1024.  Contract  for  directors' benefit  voidable  not  Toid — As- 
sent.— The  rule  which  forbids  persons  who  fill  fiduciary  posi- 
tions from  using  them  for  their  own  benefit,  is  strict  in  its 
requirements  and  extends  to  all  transactions  where  the  indi- 
vidual's personal  interest  may  be  brought  into  conflict  with 
his  acts  in  a  fiduciary  capacity  and  it  works  independently  of 
the  question  whether  there  was  fraud  or  good  intention.  But  it 
does  not  operate  to  avoid  ab  initio  all  transactions  of  a  trustee 


1894),  36  Pac.  Eep.  36,  per  Baker, 
C.  J. .  "It  is  intolerable  that  an  agent 
be  suffered  to  act  at  the  same  time,  in 
the  same  matter,for himself  andprinci- 
pal  too.  The  result  of  such  a  course,  if 
allowed,  would  be  manifest.  The  act 
of  a  fiduciary  agent  in  dealing  with 
the  subject-matter  of  his  trust  or  the 
interest  intrusted  to  his  care  and 
keeping  to  his  own  individual  gain 
and  profit  is  viewed  by  the  courts 
with  great  jealousy,  and  will  be  set 
aside  on  slight  grounds.  The  doc- 
trine is  founded  on  the  soundest 
morality,  and  is  frequently  recog- 
nized. Twin-Lick  Oil  Co.  v.  Marbury, 
91  TJ.  S.  587.  All  transactions  so  taint- 
ed are  voidable  without  regard  to  the 
fairness  or  honesty  of  the  act  (Graves 
V.  Mono,  etc..  Mining  Co.,  81  Cal.  303 ; 
22  Pac.  Rep.  665),  and  so  a  director  of 
a  corporation  can  not  vote  hiihself  a 
salary  (Ward  v.  Davidson,  89  i\Io.  445  ; 
1  S.  W.  Hep.  846;  Butts  v.  Wood,  37 
N.  Y.  317).  The  rule  is  enforced  with 
great  rigor  against  officers  voting 
themselves  salaries.  Thompson  on 
Liability  of  Officers,  351.  They  can 
not  properly  act  on,  nor  form  part  of 
a  quorum  to  act  on,  a  proposition  to 
increase  their  compensation.  Branch 
of  Banki).  Collins,  7  Ala.  95.  Certain- 
ly they  can  not  vote  themselves  'back 


pay.'  It  is  like  giving  away  the  assets 
of  the  corporation.  Cook  on  Stock  and 
Stockholders,  §  657,  p.  756 ;  Holder  v. 
La  Fayette,  etc..  Railroad  Co.,  71  111. 
106.  If  they  sue  for  the  salary  so  cre- 
ated, they  must  recover  upon  an  ex- 
press contract  to  pay.  They  can  not 
recover  quantum  meruit.  Jones  v.  Mor- 
rison, 31  Minn.  140 ;  16  N.W.  Rep.  854. 
•  There  are  many  authorities  to  the  same 
import.  Gardner  v.  Butler,  30  N.  J. 
Eq.  702;  Goodin  v.  Cincinnati,  etc., 
Canal  Co.,  18  Ohio  St.  169 ;  1  Beach  on 
Private  Corporations,  par.  201.  But  it 
is  contended  that  the  shareholders  rat- 
ified the  transaction.  In  such  a  case 
as  this,  where  a  director  votes  himself 
into  an  office  which  at  the  time  has 
no  salary,  and  long  afterwards  votes 
himself  a  salary  for  his  services  in  the 
office,  making  the  salary  to  commence 
as  of  the  day  he  obtained  the  office, 
in  such  a  case  we  think  the  rule  as  to 
ratification  should  be  such  that,  for 
an  act  to  be  deemed  a  ratification,  it 
must  be  done  in  full  view  of  all  the 
material  facts,  and  be  an  independent 
substantive  act;  in  other  words,  it 
must  amount  to  actual  ratification,  in- 
volving an  express  intention  to  adopt 
the  act  as  the  act  of  the  corporation." 
1  Finley  Rubber  Co.  v.  Finley  (N.  J. 
Eq.  1895),  32  Atl.  Rep.  740. 
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-where  he  is  interested.  It  is  generally  limited  in  its  opera- 
iion  to  rendering  them  voidable  at  the  election  of  the  party 
whose  interests  are  concerned.  And  so,  if  nothing  is  done  in 
avoidance  the  transaction  remains  undisturbed.'  The  rela- 
tions of  a  party  towards  a  corporation,  as  a  director  and  offi- 
cer, or  as  its  principal  stockholder,  do  not  preclude  him  from 
-entering  into  contracts  with  it,  from  making  loans  to  it,  and 
from  taking  its  bonds  as  collateral  security.  But  a  court  of 
equity  will  refuse  to  lend  its  aid  to  their  enforcement  unless 
satisfied  that  the  transaction  was  entered  into  in  good  faith 
with  a  view  to  the  benefit  of  the  company  as  well  as  of  its  cred- 
itors, and  not  solely  with  a  view  to  his  own  benefit."  While, 
as  a  general  rule,  a  director,  trustee,  or  executive  officer  of  a 
corporation  is  without  power  to  bind  it  or  its  shareholders  by 
a  contract  authorized  by,  or  entered  into  with,  himself  and  for 
his  individual  benefit,  if  the  contract  so  entered  into  is  just,  in 
all  respects,  as  between  the  parties,  and  if  all  of  the  sharehold- 
«rs  and  trustees  are  competent  to  assent,  and,  with  full  knowl- 
edge of  the  terms  of  the  contract,  do  assent  and  direct  that  it 
be  made,  it  is  binding  on  the  corporation  and  can  not  be 
avoided  by  its  shareholders  or  by  persons  who  subsequently 
become  its  creditors. °  Where  notes  were  given  by  defendant 
■corporation  to  two  of  its  directors  in  payment  for  property 
purchased  from  them,  and  the  resolution  to  purchase  and  to 
give  the  notes  was  adopted  at  a  directors'  meeting  when  the 
vendors  were  present  and  were  necessary  to  constitute  a 
quorum,  but  they  did  not  vote  on  the  resolution,  it  was  held 

•  Barr  v.  New  York,  etc.,  E.  Co.,  125  jured  party.    The  right,  however,  to 

N.  Y.  263,  per  Gray,  J. :  "I  have  said  invoke  the  equitable  interference  of 

that  this  contract  of  lease  was  voida-  the  courts  depends  upon  the  circum- 

"ble  and  not  void,  and,  therefore,  could  stances  of  the  case,  and  aid  will  be  de- 

Ise  and  was,  upon  the  showing  of  this  nied  where,  in  a  case  like  the  present 

record,  validated  by  acquiescence  and  one,  the  contract  has  been  executed, 

a,doption.     It  was  a  good  enough  con-  unless  the  party  claiming  to  be  injured 

tract  at  law,  but,  because  of  the  im-  acts  diligently,  in  asserting  a  right  to 

morality  of  directors,  common  to  both  rescind,  and  honestly,  by  yielding  up 

contracting  companies,  combining  to  what  came  to  it  and  continues  to  be 

procure  the  execution  of  a  contract  in  held  and  enjoyed  under  the  contract." 

which  they  were  personally  interested,  ^  Richardson  v.  Green,  133  U.  S.  30. 

a  court  of  equity  could  interfere  and  s-y^reichv.Importers' National  Bank, 

set  it  aside  at  the  instance  of  the  in-  122  N.  Y.  177. 
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that  the  transaction  was  merely  voidable,  and  that  the  notes  so 
given  were  valid  in  the  hands  of  a  bona  fide  purchaser,  who, 
before  taking  them,  asked  defendant's  secretary  about  them, 
and  was  informed  that  their  execution  had  been  authorized  by 
the  board  of  directors.' 

§  1025.   The   same    subject  continued  —  Miscellaneous. — A 

contract  between  a  corporation  and  one  of  its  directors  by 
which  such  director  obtains  property  of  the  corporation,  or 
some  other  advantage  to  himself,  is  not  absolutely  void,  but  is 
voidable  only  at  the  instance  of  the  corporation  or  of  its  stock- 
holders. The  corporation,  as  well  as  its  stockholders,  may 
moreover  be  estopped  from  questioning  its  validity,  either  by 
express  ratification,  or  by  their  laches  or  acquiescence.  On 
these  points  the  burden  of  proof  is  upon  the  director  claiming 
the  benefit  of  the  contract.  The  right  to  avoid  such  a  contract 
must  be  exercised  by  the  corporation  itself  or  a  stockholder 
acting  for  it,  and  can  not  be  transferred  to  another.^  A  mort- 
gage given  by  a  corporation,  while  it  is  a  going  concern, 
although  not  having  property  sufficient  at  the  market  price  to 
pay  its  debts,  but  while  all  concerned  expect  and  intend  that 
it  shall  continue,  and  believe  that  its  continuance  will  bring 
financial  success,  is  valid  as  to  creditors  of  the  corporation, 
although  given  to  its  directors,  who  are  sureties  on  its  notes, 
to  secure  them  on  account  thereof,  and  to  induce  them  to  pro- 
cure renewals  or  extensions  of  the  notes,  and  to  procure  further 
advances    of    credit.'      An    indemnity     mortgage,     executed 

'  Wile  &  Co.  «.  Rochester  Land  Co.  ■nho  happened  to   be  creditors,  and 

(1893),  25  N.  Y.  Sapl.  794.  thus  attempted  to  secure  a  preference 

^  Sanborn  v.  Doe,  92  Cal.  152.     See  in  behalf  of  themselves.     Nor  is  it  the 

also,  Fudickar  v.  East  Riverside  Irr.  case  of  the  directors  of  a  corporation 

Dist.,  109  Cal.  29;  41  Pac.  Rep.  1024.  in  fact  insolvent,  though   continuing 

'  SanfordToolCo.'w.  Howe,  etc.,Co.,  and  expecting  to  continue  in  business, 

157  TJ.  S.  312;    15  Sup.  Ct.  Rep.  621,  executing  a  mortgage  on  the  property 

Brewer,  J..  "  This  is  not  like  the  case  of  the  corporation  to  simply   secure 

of  Sutton  Manufacturing  Co.  ».  Hutch-  themselves   for  a  past  indebtedness; 

inson,  11  C.  C.  A.  320;  63  Fed.  Rep.  for  here  the  corporation,  although  in- 

496,  in  which  the  directors  of  a  corpo-  solvent  within  the  rule  which  declares 

ration,   insolvent,    and   intending  to  that  insolvency  exists  when  a  debtor 

discontinue    business,   gave   a  mort-  has  not  property  sufficient  to  pay  his 

gage  to  secure  certain  of  their  number  debts,  was  still  a  going  concern,  and 
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by  a  corporation  to  its  directors  by  express  authorization  of  the 
stockholders,  is  not  void  against  the  corporation  and  stock- 
holders, as  involving  a  breach  of  trust.'  Where  the  president 
of  a  corporation  executes  a  deed  of  property  to  a  partnership 
of  which  he  is  a  member,  and  the  deed  recites  that  a  full  board 
of  the  directors  of  the  corporation  ordered  the  conveyance,  it 
is  not  void  on  its  face  as  against  public  policy,  for  in  such  a 
case  the  president  acts  not  as  a  trustee  but  as  the  mere  instru- 
ment of  the  board  of  directors.* 

§  1026.  Selling  official  influence. — Where  certain  officers  of 
a  corporation,  in  their  capacity  of  directors  and  trustees  of 
the  stockholders,  pass  resolutions  allowing  and  ordering  to 
be  paid  an  indebtedness  to  themselves,  such  resolutions  are 
voidable  by  the  corporation,  or,  upon  its  refusal,  by  a  minority 
of  the  stockholders,  whether  the  transaction  be  fair  and  hon- 
est or  not.  A  note  and  mortgage  to  secure  such  indebtedness 
are  likewise  voidable  where  they  are  executed  in  pursuance  of 
a.  resolution  of  the  board  of  directors,  at  the  instance  of  such 
officers,  without  passing  upon  the  merits  of  the  demand,  and 
under  a  deception  practiced  by  such  officers,  who  informed  them 
that  the  debts  were  fictitious,  and  that  the  mortgage,  being  for 
"the  purpose  of  preventing  an  attachment  of  the  property  of  the 
corporation,  would  be  canceled  as  soon  as  money  could  be 
raised  to  pay  the  other  debts.' 

intending    to  continue   its  business,  duty  to  them.     It  is  often  said  that 

and  the  mortgage  was  executed  not  the  directors  may  not  take  advantage 

simply  to  secure  directors  and  stock-  of  their  position  and  power  to  secure 

holders  for  past  indebtedness,  but  to  personal    advantage    to   themselves, 

induce  them  to  procure  a  renewal  or  but  that  proposition  has  no  applica- 

extension  of  paper  of  the  company  tion  here,  for  the  corporation  itself 

then  maturing  or  about  to   mature,  directed  this  mortgage." 

and  also  to  obtain  further  advances  '  Fudickar  v.  East  Riverside  Irriga- 

of  credit."  tion  Dist., 109  Cal.  29;  41  Pac.Eep.1024. 

'Sanford  Tool  Co.  v.  Howe,   etc.,  s  graves  i<.  Mono  Lake  Min.  Co.,  81 

Co. ,  157  U.  S.  312;  15  Sup.  Ct.  Rep.  621,  Cal.  303,  per  Vauclief,  J. :     "Clearly, 

Brewer,  J.:  "The  mortgage  was  ex-  therefore,  the  resolutions  of  Oct.   21, 

pressly  authorized  by  the  stockholders  1882,  were  voidable  at  the  election  of 

and  they  can  not  claim  that  the  di-  the  corporation  or  at  the  election  of  a 

rectors  in  executing  the  instrument,  minority  of  the  stockholders,  in  case 

which  they  had   themselves    author-  the  corporation  had  refused  to  avoid 

ized,   were   guilty  of  any  breach   of  them  without  regard  to  whether  they 
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§  1027.  Signing  receipt  for  own  goods. — A  bj^-law  of  a  ware- 
house company,  authorizing  an  officer  to  sign  warehouse  re- 
ceipts, does  not  authorize  him  to  sign  a  receipt  for  his  own 
goods.  And  statements  by  an  officer  of  a  warehouse  company 
to  whom  money  was  loaned  on  a  warehouse  receipt  signed  by 
himself,  as  to  his  authority  to  sign  the  receipt,  are  not  evi- 
dence against  the  company.' 


were  fair  or  honest.  Andrews  v. 
Pratt,  44  Cal.  309;  San  Diego  v.  San 
Diego,  etc.,  R.  Co.,  44  Cal:  106;  Wilbur 
ii.  Lynde,  49  Cal.  290 ;  19  Am.  Eep.  645 ; 
Chamberlain  w.  Pacific  Wool  Co.,  54 
Cal.  103;  Tracy  J).  Colby,  55  Cal.  67; 
Warden  v.  Union  Pacific  R.  Co.,  103 
IT.  S.  651;  Koehler  v.  Black  River 
Falls  Iron  Co.,  2  Black,  715.  In 
Gardner  v.  Butler,  30  N.  J.  Eq.  702, 
Van  Syckel,  J.,  said:  'The  rule  is, 
that  the  trustee  can  not  fortify  him- 
self by  a  contract  which  he  makes  with 
himself  or  for  his  own  benefit,  and 
set  it  up  either  at  law  or  in  equity  as 
a  valid  obligation.  *  *  *  *  But 
while  the  express  undertaking  is  with- 
out legal  force,  the  directors  of  a  com- 
pany have  a  right  to  serve  it  in  the  ca- 
pacity of  officers,  agents  or  employes, 
and  for  such  services  the  law  will 
enable  them  to  recover  a  just  and 
reasonable  compensation.  *  *  *  » 
No  claim  which  they  may  make 
against  their  company  can  acquire 
any  support  or  validity  from  the  fact 
that  they  have  expressly  sanctioned 
it;  it  must  rest  exclusively  upon  its 
fairness  and  justice,  and  be  enforced 
upon  the  quantum  meruit.'  The  decis- 
ion of  this  court  in  Wilbur  v.  Lynde, 
49  Cal.  290;  19  Am.  Rep.  645,  rests 
upon  the  principles  thus  announced 
by  Justice  Van  Byckel."  In  Eobi- 
son  V.  McCracken  (1892),  52  Fed. 
Rep.  726,  Shipman,  J.,  said:  "The 
defendant's  invoke  the  aid  of  the 
principle  which  denounces  the  action 
of  directors  of  a  corporation  who,  pro- 
fessing to  be  its  agents,  and  to  be  con- 


tracting in  its  behalf,  secretly  agree 
for  a  private  and  personal  benefit  to 
themselves,  or  agree  to  sell  their  offi- 
cial influence  for  personal  gain,  and 
assert  the  just  doctrine  that  'no  action 
can  be  maintained  on  a  contract,  the 
considerationof  which  iseither  wicked 
in  itself  or  prohibited  by  law.'  Arm- 
strong V.  Toler,  11  Wheat.  258.  The 
decisions  of  the  courts  of  the  United 
States  have  been  most  strenuous  in 
demanding  that  the  directors  of  cor- 
porations shall  act  disinterestedly  in 
contracts  which  they  make  in  behalf 
of  the  corporation  for  which  they  act, 
and  in  setting  aside  tainted  contracts 
which  the  corporation  refused  to 
abide  by,  or  in  setting  aside  contracts 
between  a  director  or  an  agent  and  a 
third  person  for  the  sale  of  official  in- 
fluence." Warden  v.  Union,  etc.,  R. 
Co.,  103  U.  S.  6:)1 ;  Thomas  v.  Brown- 
ville,  etc.,  R.  Co.,  109  U.  S.  522;  3 
Sup.  Ct.  Rep.  315;  Woodstock  Iron 
Co.  V.  Richmond  and  D.  Extension 
Co.,  129  U.  S.  643  ;  9  Sup.  Ct.  Rep.  402 ; 
West  V.  Camden,  135  U.  S.507  ;  10  Sup. 
Ct.  Rep.  838;  Tool  Co.  v.  Norris,  2 
Wall.  45. 

'  Bank  of  New  York  Nat.  B.  Assn. 
V.  American  Dock  Co.,  143  N.  Y.  559; 
38  N.  E.  Rep.  713,  per  Peokham,  J.: 
"It  is  an  acknowledged  principle  of 
the  law  of  agency  that  a  general  power 
or  authority  given  to  the  agent  to  do  an 
act  in  behalf  of  the  principal  does  not 
extend  to  a  case  where  it  appears  that 
the  agent  himself  is  the  person  inter- 
ested on  the  other  side.  If  such  a 
power  is  intended  to  be  given,  it  must 
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§  1028.  Where  contract  is  executed. — Where  a  railroad  cor- 
poration entered  into  a  contract  with  defendants,  who  agreed 
to  build  the  superstructure  and  equip  the  road  by  a  certain 
date  and  receive  in  payment  therefor  certificates  for  the  entire 
capital  stock  and  bonds,  and  at  the  same  time  defendants  agreed 
with  plaintiff,  acting  on  behalf  of  certain  directors  who  were 
the  actual  stockholders,  that  they  would  pay  to  him  one-half 
of  the  net  profits  realized  from  the  contract  out  of  the  stocks  and 
bonds,  and  after  completion  of  the  road  a  specified  sum  was  de- 
termined, without  formal  accounting,  as  the  proportion  of  net 
profits  due  plaintiff,  one-third  of  which  was  paid,  it  was  held 


be  expressed  in  language  so  plain  that 
no  other  interpretation  can  rationally 
be  given  it,  for  it  is  against  the  gen- 
eral law  of  reason  that  an  agent  should 
be  intrusted  with  power  to  act  for  his 
principal  and  for  himself  at  the  same 
time.  Claflin  v.  Farmers',  etc.,  Bank, 
25N.Y.  293;  Pratt  v.  Dwelling  House, 
etc..  Insurance  Co.,  130 N.  Y.  206,  216 ; 
29  N.  E.  Eep.117 ;  Neuendorffw.World, 
etc.,  Insurance  Co.,  69  N.Y.  389 ;  Man- 
hattan Life  Ins.  Co.  v.  Forty-Second  & 
G.  St.  Ferry  E.  Co.,  139  N.  Y.  146;  34 
N.  E.  Rep.  776.  The  by-law  is  general 
in  its  terms,  and  could  be  fully  car- 
ried out  to  its  fair  and  legitimate  pur- 
pose by  excluding  from  its  meaning 
the  case  of  either  officer  acting  in  his 
own  personal  matter.  The  case  of 
Titua  V.  President,  etc.,  of  Turnpike 
Road,  61  N.  Y.  237,  is  unlike  this  case. 
The  learned  chief  commissioner  points 
out  in  his  opinion  what  the  difference 
is  between  an' agent  acting  in  matters 
for  a  principal,  in  which  he  is  himself 
the  other  party,  and  the  mere  act  of  an 
officer  signing  the  scrip  issued  by  a 
corporation,  where  he  is  himself  the 
owner  of  such  scrip.  The  by-law  in 
that  case  provided  that  the  scrip  should 
be  signed  by  both  the  president  and 
the  treasurer,  and  the  president  was, 
by  the  charter,  necessarily  a  stock- 
holder.    The  case  was  one  in  which 


such  an  officer  either  had  to  go  with- 
out any  evidence  of  his  ownership  of 
stock,  except  what  the  books  might 
show,  or  else  he  was  to  be  permitted 
to  sign  the  scrip.  Upon  the  special 
facts  in  that  case,  the  decision  held 
that  the  president  and  the  treasurer 
had  the  right  to  sign  the  scrip  owned 
by  and  issued  to  themselves.  Nor  is 
the  case  of  Goshen  Nat.  Bank  v.  State, 
141  N.  Y.  379;  36  N.  E.  Rep.  316,  an 
authority  in  point  here.  In  that  case 
it  appeared  that  the  cashier  had  power 
to  draw  drafts  for  his  own  use,  or  pay- 
able to  his  own  order,  upon  the  same 
terms  that  he  had  to  draw  a  draft 
for  a  stranger,  viz.,  upon  payment  to 
the  bank  of  the  amount  of  the  draft. 
*  *  *  There  was  no  actual  or  ap- 
parent authority  conferred  upon  Stone 
to  receipt  for  the  defendant  in  any 
case  in  which  it  appeared  that  he  was 
the  person  who  deposited  the  cotton ; 
and  when  he  was  engaged  in  a  private 
and  personal  transaction  with  the 
plaintiff,  known  to  be  such  by  the 
plaintiff,  he  could  make  no  declara- 
tions which  would  bind  the  defend- 
ant. Manhattan  Life  Ins.  Co.  v.  For- 
ty-Second and  G.  St.  Ferry  E.  Co.,  139 
N.  Y.  146,  and  cases  cited ;  Moores  v. 
Citizens'  Nat.  Bank,  111  U.  S.  156,  at 
164;  4  Sup.  Ct.  Rep.  345." 
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that  although  the  contract  was  voidable,  yet,  being  an  executed 
one,  and  no  stockholders  or  creditors  objecting,  the  defendants 
must  pay  the  entire  amount  which  they  agreed  to  pay  plaintiff.' 

§  1029.   Enjoining  the  directors  at  the  suit  of  stockholders. — 

The  relation  of  stockholders  to  the  corporation  being  that  of  ces- 
tuis  que  trust,  the  action  of  common  directors  of  two  railroad  cor- 
porations, in  matters  where  the  interests  of  the  roads  conflict, 
may  be  enjoined  upon  a  stockholder's  bill  filed  for  that  pur- 
pose. Where  the  managers  of  a  railroad  corporation,  acting  in 
its  interests,  buy  a  controlling  interest  in  the  stock  of  a  con- 
necting road   for  the  purpose  of  making  with  themselves  as 


'Robison  v.  McCracken  (1892),  52 
Fed.  Rep.  726,  per  Shipman,  J. :  "As- 
suming the  existence  of  Mason's  char- 
acter as  a  stockholder,  and  that  an  ex- 
orbitant contract  of  the  entire  body 
of  stockholders  for  their  own  pecu- 
niary benefit  can  be  seasonably  at- 
tached by  existing  creditors,  it  is  well 
settled  that,  as  a  general  rule,  con- 
tracts of  a  corporation,  which  were 
made  by  directors  who  obtained  a  per- 
sonal pecuniary  benefit  thereby,  are 
not  on  that  account  alone  void,  but 
are  voidable  at  the  election  of  the  par- 
ties who  are  affected  by  the  fraud. 
This  is  clearly  announced  in  Barnes  v. 
Brown,  80  N.  Y.  527;  Barr  v.  New 
York,  etc.,  R.  Co.,  125  N.  Y.  263;  26 
N.E.  Eep.  145;  Twin-Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587,  and  Thomas  v. 
Brownville,  etc.,  R.  Co.,  109  U.  S.  522 ; 
3  Sup.  Ct.  Rep.  315.  In  the  latter  case 
it  is  said,  in  substance,  that  those  for 
whom  the  agent  was  acting  have  the 
option  to  avoid  such  a  contract,  but 
until  they  exercise  their  option,  and 
seasonably  show  that  it  is  their  pur- 
pose not  to  submit  to  the  act  of  the 
agent,  the  contract  is  in  existence, 
and  is  not  a  nullity.  In  this  case  Ma- 
son, the  remaining  stockholder  at  the 
time,  has  not  dissented,  but  desires  to 
enjoy  the  contract.  The  corporation 
has   never  dissented.     McCracken  & 


Co.,  to  whom  the  whole  stock  was  is- 
sued,made  both  contracts,  paid  ?50,000 
upon  the  contract  of  1888,  the  last 
payment  being  nine  months  after  its 
date.  Neither  creditors  nor  the  pres- 
ent stockholders  have  dissented.  The 
case  clearly  falls  within  the  general 
rule  which  has  been  cited.  It  con- 
tains no  circumstances  which  create 
an  exception,  and  make  the  contract 
one  which  is  absolutely  void.  The 
condition  of  the  defendants  is  this: 
They  made  a  voidable  contract  with 
the  plaintiff,  which  has  not  been 
avoided.  The  contract  is  an  executed 
one.  The  defendants  received  and  sold 
the  entire  stock  and  bonds  of  the  com- 
pany, and  have  the  fruits  of  the  con- 
tract, a  part  of  which  they  have  paid, 
and  the  residue  of  which  they  refuse 
to  pay  upon  the  ground  that  the  con- 
tract was  illegal  in  its  relations  to  the 
corporation.  Cases  may  arise  where 
a  court  ^^■ill  have  nothing  to  do  with 
the  controversies  in  regard  to  the  pro- 
ceeds of  a  business  of  an  inherently 
corrupt  and  wicked  character,  but  this 
is  not  one  of  them.  The  weakness  of 
the  defendant's  position  is  clearly  dis- 
closed in  McBlair  v.  Gibbes,  17  How. 
232;  Brooks  v.  Martin,  2  Wall.  70; 
Planters'  Bank  v.  Union  Bank,  16 
Wall.  483,  and  Railroad  Co.  v.  Durant, 
95  U.  S.  576." 
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-controlling  managers  of  the  latter  road  contracts  more  favora- 
ble to  the  former,  and  accomplish  their  purpose,  the  question 
whether  the  contracts  are  fair  and  just  is  immaterial  in  a  stock- 
holder's injunction  suit  to  restrain  the  execution  of  the  con- 
tracts.' 


'  Pearson  v.  Concord  Railroad  Cor- 
poration, 62  N.  H.  537,  per  Smith,  J. : 
"A  director  of  a  railroad  corporation, 
though  not  technically  a  trustee, 
stands  in  a  fiduciary  relation  to  the 
-corporation,  and  is  under  the  disabil- 
ity of  a  trustee.  Practically  the  di- 
rectors, are  trustees  and  the  stock- 
holders are  the  cestuis  que  trust.  Like 
all  other  persons,  when  this  relation 
exists,  he  can  not,  as  buyer  for  his 
corporation,  buy  of  himself  against 
the  objection  of  his  cestui  que  tmst, 
nor,  as  seller  for  the  corporation,  be- 
come the  purchaser,  nor,  being  its 
agent  and  trustee,  contract  with  him- 
self, or  secure  to  himself  advantages 
not  common  to  other  stockholders, 
because  such  contracts  and  relations 
are  likely  to  bring  him  in  conflict 
with  his  duty  and  self-interest,  and 
tempt  him  to  be  unfaithful  to  the  su- 
perior obligations  he  has  assumed. 
Pierce  on  American  Railroad  Law, 
36 ;  Morawetz  on  Corporations,  §  245 ; 
Angell  and  Ames  on  Private  Corpora- 
tions, §  233,  note  a 312 ;  Butts  u.Wood, 
37  N.  Y.  317;  Hoyle  v.  Plattsburgh 
Railroad,  54  N.  Y.  314,  328;  Blake  v. 
Buffalo,  etc.,  R.,  66  N.  Y.  485,  490; 
Barnes  v.  Brown,  80  N.  Y.  527,  535; 
Duncomb  v.  New  York,  etc.,  R.,  84  N. 
Y.  190, 198 ;  Robinson  ?;.  Smith,  3  Paige, 
222,  232;  Koehler  v.  Black  River,  etc., 
Co.,  2  Black,  715,  721;  Bliss  o.  Matte- 
son,  45  N.  Y.  22 ;  1  Perry  on  Trusts 
and  Trustees,  §  207;  Booth  v.  Robin- 
son, 55  Md.  419,  436,  440.  The  plaint- 
iff is  a  stockholder  in  the  Concord, 
and  sustains  to  the  directors  of  the 
•company  the  relation  of  a  cestui  que 
trust.  He  seeks  an  injunction  to  pre- 
vent the  execution  of  these  illegal 
84 


contracts  and  vote.  Must  he  fail  be- 
cause they  are,  or  may  be  shown  to 
be,  fair  and  just?  On  this  question 
the  authorities  are  not  unanimous. 
One  class  answers  it  in  the  affirma- 
tive, some  of  them  putting  upon  the 
trustees  the  burden  of  proving  fair- 
ness. CumberlaniJ  Coal  and  Iron  Co. 
V.  Parish,  42  Md.  598;  Ashhurst's 
Appeal,  60  Pa.  St.  290;  Watt's  Ap- 
peal, 78  Pa.  St.  370.  Others  put 
upon  the  beneficiary  the  burden  of 
proving  fraud.  Buell  v.  Bucking- 
ham, 16  Iowa,  284;  Merrick  v.  Peru 
Coal  Co.,  61  111.  472.  The  second 
class  answers  it  in  the  negative, 
and  this  is  the  view  adopted  by  the 
author  in  Pierce  on  American  Rail- 
road Laws,  36,  who  says:  'The  rule 
is  so  strict  that  it  does  not  permit,  as 
against  a  disapproving  cestui  que  trust, 
an  inquiry  into  the  good  faith  and  fair- 
ness of  a  transaction  which  comes 
within  it.'  And  this  is  the  law  as  set- 
tled in  our  own  decisions.  The  rea- 
sons for  the  exclusion  of  all  inquiry 
into  the  iona  fldes  of  the  transaction 
are  expressed  in  these  cases  with 
clearness  and  exactness.  Mr.  Justice 
Field  said :  '  The  two  positions  im- 
pose different  obligations,  and  their 
union  would  at  once  raise  a  conflict 
between  interest  and  duty ;  and  con- 
stituted as  humanity  is,  in  the  majori- 
ty of  cases  duty  would  be  overborne 
in  the  struggle.'  "VVardell  v.  Railroad 
Co.,  103  U.  S.  651 ;  Marsh  v.  Whit- 
more,  21  Wall.  178, 183.  'It  is  to  avoid 
the  necessity  of  any  such  inquiry,  in 
which  justice  might  be  balked,  that 
the  rule  takes  so  general  a  form.  Jew- 
ett  V.  Miller,  10  N.  Y.  402,  405.  The 
rule  is  founded  in  the  known  weak- 
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§  1030.  Contracts  by  promoters. — A  contract  made  by  the 
promoters  before  the  organization  of  the  corporation,  and  after- 
wards ratified  and  confirmed  by  it,  is  binding  on  the  corpora- 
tion.' Corporations  have  a  right  to  make  contracts  with  the  pro- 
moters to  pay  them  for  their  services,  and  to  purchase  property 
from  them.^  But  it  has  been  held  that  a  mining  corporation 
is  not  liable  for  the  fulfillment  of  contracts  between  its  pro- 
moters, or  for  money  expended  by  them  in  the  original  purchase 
of  the  mine  and  its  development,  unless  a  contract  to  be  re- 
sponsible is  clearly  proved.' 


ness  of  human  nature,  and  the  peril 
of  permitting  any  %ort  of  collision  be- 
tween the  personal  interests  of  the  in- 
dividual and  his  duties  as  trustee  in 
his  fiduciary  character.'  Duncomb 
V.  New  York,  etc.,  E.  Co.,  84  N.Y.  190, 
199.  'It  is  founded  in  the  danger  of 
imposition,  and  the  presumption  of  the 
existence  of  fraud  which  is  accessible 
to  the  eye  of  the  court.  The  policy  of 
the  rule  is  to  shut  the  door  against 
temptation.'  Van  Epps  v.  Van  Epps, 
9  Paige,  237,  242 ;  4  Kent's  Commen- 
taries, 438.  Lord  Eldon  gave  as  a 
reason  'that  the  inquiry  is  so  easily 
baffled  in  a  court  of  justice.'  Hatch 
V.  Hatch,  9  Ves.  292.  Lord  Hard- 
wicke  said :  'It  is  not  enough  for  the 
trustee  to  say,  "You  can  not  prove 
any  fraud,"  as  it  is  in  his  power 
to  conceal  it.'  "Whelpdale  v.  Cookson, 
1  Ves.  Sr.  9  (Belt's  Supl.  to  Ves.  Sr. 
9).  In  Hughs  V.  Watson,  decided  in 
Scotland  in  1846,  cited  in  Gardner  v. 
Ogden,  22  N.  Y.  327,  347,  Lord  Jeffrey 
said:  'It  is  now presumptio  jiiris  et  de 
jure  that, when  a  person  stands  in  these 
inconsistent  relations  of  both  buyer 
and  seller,  there  are  dangers,  and  it  is 
not  relevant  to  say  that  it  is  impossible 
there  could  be  any  in  the  particular 
case.'  Lord  Cranwortli  said :  'It  may 
sometimes  happen  that  the  terms  on 
which  a  trustee  has  dealt,  or  attempted 
to  deal,  with  the  estate  or  interests  of 
those  for  whom  he  is  trustee,  may 
have  been  as  good  as  could  have  been 
obtained  from  any  other  person ;  they 
may  even,  at  the  time,  have  been  b'-t  ■ 


ter.  But  still,  so  inflexible  is  the  rule 
that  no  inquiry  on  that  subject  is  per- 
mitted.' Aberdeen  Railway  Co.  v. 
Blaikie,  1  Macq.  461.  The  English 
authorities  on  this  subject  are  numer- 
ous and  uniform.  Nothing  less  than 
incapacity  is  able  to  shut  the  door 
against  temptation,  when  the  danger 
is  imminent  and  the  security  against 
discovery  great.  The  wise  policy  of 
the  law  has  therefore  put  the  sting 
of  disability  into  the  temptation  as  a 
defensive  weapon  against  the  strength 
of  the  danger  which  lies  in  the  situa- 
tion. York  Buildings  Co.  ''.  Macken- 
zie, 3  Paton  (Scotland)  878;  Davoue 
u.  Fanning,  2  Johns.  Ch.  252,  270." 

1  Bruner  v.  Brown,  139  Ind.  600 ;  38 
N.  E.  Rep.  318. 

^  Stanton  v.  New  York,  etc.,  E.  Co., 
59  Conn.  272;  22  Atl.  Eep.  300;  Whit- 
ney tJ.AVyman,  101  U.  S.  392;  Touche 
■u.  Metropolitan  Warehousing  Co.,  L. 
E.  6  Ch.  App.  671;  Bommer  v.  Amer- 
ican, etc..  Manufacturing  Co.,  81  N.Y. 
468 ;  Davis  v.  Montgomery,  etc..  Chem- 
ical Co.  (Ala.),  8  So.  Eep.  496;  Bell's, 
etc.,  E.  Co.  V.  Christy,  79  Pa.  St.  54;, 
Morawetz  on  Corporations,  §§  545-548. 
A  corporation  is  liable  for  the  expenses 
of  its  promoters  in  procuring  a  sub- 
scription,where,  after  its  organization, 
it  accepts  the  subscription  with  the 
knowledge  of  such  expenses.  Weath- 
erford,  etc.,  E.  Co.  ■!>.  Granger  (Texas- 
Civ.  App.),  22  S.  W  Eep.  70. 

'  Bash  1!.  Culver  Gold  Mining  Co.,  7 
Wash.  122 ;  34  Pac.  Eep.  462. 
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§  1031.  The  same  subject  continued. — Upon  the  question  as 
to  the  liability  of  a  corporation  growing  out  of  contracts  made 
on  its  behalf  by  its  promoters  there  is  considerable  diversity 
and  some  conflict  of  opinion.  But  there  are  some  propositions 
affecting  this  question  upon  which  the  authorities  seem  to  be 
in  substantial  accord.  A  promoter,  although  he  purport  to  act 
on  behalf  of  the  projected  corporation,  and  not  for  himself, 
can  not  be  treated  as  agent,  because  the  nominal  principal  is 
not  then  in  existence;  and  hence,  where  there  is  nothing  more 
than  a  contract  by  a  promoter,  in  which  he  undertakes  to  bind 
the  future  corporation,  it  is  generally  conceded  that  it  can  not 
be  enforced.'  In  such  cases  the  promoters  themselves  are  lia- 
ble upon  the  contract,  unless  the  person  with  whom  they  en- 
gage agrees  to  look  to  some  other  fund  for  payment.''  A  cor- 
poration accepting  a  bonus  on  its  organization  is  not  liable  on 
the  contract  of  the  promoter  for  services  in  procuring  the 
bonus.'  The  statute,  however,  which  authorizes  the  incorpo- 
ration, may  provide  that  the  corporation,  when  formed,  shall 
pay  the  necessary  expenses  of  promoting  the  scheme.  In  such 
a  case,  although  the  right  of  action  is  dependent  upon  the 
contract,  the  liability  is  created  by  the  statute.* 

'  Kelner  v.  Baxter,  L.  R.  2  0.  P.  its  promoters,  that  if  a  bonus  should 
174;  Melhado  v.  Porto  Algre,  etc.,  E.  be  subscribed  and  paid  to  it,  it  would 
Co.,  L.  E.  9  C.  P.  503.  build  its  road  between  certain  points, 
'  Kerridge  v.  Hesse,  9  Car.  &  P.  200.  and  would  carry  coal  at  a  certain 
^  Weatherford, etc. ,E.  Co. ». Granger,  stipulated  rate.  By  accepting  the 
86Texas,350;  24  S.W. Hep. 795,  per  cur-  bonus,  the  company  became  bound  to 
iam:  "Now,  when  it  is  said  that  when  fulfill  the  stipulations  of  that  contract, 
a  corporation  accepts  the  benefit  of  a  That  was  the  burden  which  it  took 
contract  made  by  its  promoters  it  with  the  benefit  of  the  agreement., 
takes  it  cum  onere,  it  is  important  to  But  it  also  appears  that  one  of  the 
understand  distinctly  what  is  meant,  promoters  promised  the  plaintiff  that 
There  is,  so  far  as  this  matter  is  con-  if  he  would  assist  in  procuring  sub- 
cerned,  a  radical  difference  between  a  scribers  to  the  bonus  the  company 
promise  made  on  behalf  of  the  future  would  pay  him  for  his  services.  This 
corporation  in  the  contract  itself,  the  was  no  part  of  the  contract  the  bene- 
benefits  of  which  the  corporation  has  fits  of  which  were  taken  by  the  de- 
accepted,  and  the  promise  in  a  prev-  fendant. " 

ious   contract  to  pay  for  services  in        '  In  re  Eotherham,  etc.,  Co.,  50  Law 

procuring  the  latter  to  be  made.   This  T.  E.  (N.  S.)  219.     It  is  even  held  in 

is  well  illustrated  by  the  facts  of  the  England  that,  although  the  articles  of 

present  case.     Here  a  proposition  was  association  bind  the  company  to  pay 

made  on  behalf  of  the  company,  by  the  expenses  of  its  promotion,  a  third 
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§  1032.  Personal  liability  of  promoters. — A  contract  made  by 
a  promoter  is  binding  on  the  corporation,  if  adopted  by  it  after 
its  organization.  And  the  fact  that  a  managing  officer  of  a 
corporation  was  personally  a  party  to  a  contract  made  before 
its  organization  does  not  preclude  him  from  transferring  such 
contract  to  the  corporation,  and  ratifying  it  in  its  behalf  after 
organization.'  A  corporation  is  not,  however,  bound  by  the 
contracts    of    its    promoters,    unless    its    charter    so    provide, 


party  can  not  avail  himself  of  sach  a 
provision  so  as  to  maintain  an  action 
against  the  company.  In  re  Eother- 
ham,  etc.,  Co.,  supra;  Eley  «. Positive, 
etc.,  Assurance  Co.,  34  Law  T.  E.  (N. 
S.)  190.  It  is  also  generally  held  that 
contracts  by  promoters,  made  on  be- 
half of  the  corporation  within  the 
scope  of  its  general  authoritj^,  may 
be  adopted  by  the  latter  after  its 
organization.  Some  of  the  courts  say 
they  may  be  ratified,  but  ratification 
presupposes  a  principal  'existing  at 
the  time  of  the  agent's  action,  and 
it  seems  to  us,  therefore,  that  the 
term  is  not  applicable  in  its  technical 
sense.  JIcArthur  v.  Times  Printing 
Co.,  48  Minn.  319;  51  N.W.  Eep.  216; 
Spiller  v.  Paris  Skating  Eink  Co.,  7  L. 
E.  Ch.  Div.  368. 

1  Pratt  c .  Oshkosh  Match  Co .,  89  Wis. 
406;  62  N.  "VV.  Eep.  84,  Cassaday,  J.: 
"It  is  true  a  corporation  is  not  re- 
sponsible for  acts  performed,  or  con- 
tracts entered  into,  before  it  came  into 
existence,  by  promoters  or  other  per- 
sons assuming  to  bind  the  company 
in  advance.  1  Morawetz  on  Private 
Corporations,  §  547 ;  Mecham  on 
Agency,  §  75.  'A  corporation  may, 
however,  make  itself  responsible  for 
such  acts  and  contracts  by  subse- 
quently adopting  them.  The  liability 
of  the  corporation,  under  these  cir- 
cumstances, does  not  rest  upon  a  sup- 
posed agency  of  the  promoters  and  a 
ratification  of  their  acts,  but  upon  the 
immediate  and  voluntary  act  of  the 


company.'  1  Morawetz  on  Private 
Corporations,  §  548.  Such  an  agree- 
ment with  the  promoters  usually  con- 
stitutes an  open  offer,  which  may  be 
accepted  by  the  corporation  after  it 
is  formed.  1  Morawetz  on  Private 
Corporations,  §  648.  If  the  contract 
is  within  the  corporate  powers  of  the 
corporation,  the  corporation  may, 
when  organized,  expressly  or  im- 
pliedly assume  the  responsibility  of 
the  same,  and  thus  make  it  a  valid 
obligation  of  the  corporation.  Me- 
cham on  Agency,  §  75.  'The  right  of 
the  agents  of  a  corporation  to  adopt  an 
agreement,  originally  made  by  its 
promoters,  depends  upon  the  purposes 
of  the  company  and  the  nature  of  the 
agreement.  If  the  agreement  appears 
to  be  a  reasonable  means  of  carrying 
out  any  of  the  company's  authorized 
purposes,  the  usual  agents  of  the  com- 
pany have  implied  authority  to  adopt 
it;  but  they  have  no  authority  to 
adopt  it  under  any  other  circum- 
stances.' 1  Morawetz  on  Private  Cor- 
porations, §  549.  As  indicated,  the 
contract  originally  existing  between 
the  plaintiff  and  Jones  and  Wyman 
was  at  the  time  the  defendant  was  or- 
ganized, and  so  far  as  it  was  con- 
cerned, a  mere  open  offer  on  the  part 
of  the  plaintiff.  The  mere  fact  that 
Jones  had  been  a  party  to  the  original 
contract  did  not  prevent  him,  as  su- 
perintendent and  in  behalf  of  the  de- 
fendant, from  accepting  such  offer  and 
assuming  such  responsibility." 
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or  it  ratifies  such  contracts  after  it  becomes  incorporated,  or, 
knowing  its  terms  and  conditions,  receives  some  benefit  from 


it. 


'  Hill  V.  Gould,  129  Mo.  106 ;  30  S.W. 
Eep.  181 ;  4  Am.  and  Eng.  Encyc.  of 
Law, 201,  §9;  Munson«. Syracuse,  etc., 
K.  Co.,  103  N.Y.  58.  In  Arapahoe  Ins. 
Co.  V.  Piatt,  5  Colo.  App.  515 ;  39  Pac. 
Rep.  584,  Thomson,  J.,  said:  "The 
contract  under  which  the  plaintiff 
claims  was  made  with  Mr.  Sage,  who 
at  the  time  was  engaged  in  promoting 
the  organization  of  the  defendant 
company.  It  was  a  contract  which, 
by  its  terms,  was  to  be  performed  by 
the  company  after  it  should  be  incor- 
porated. Mr.  Sage  was  not,  and  could 
not  be,  its  agent,  because  it  had  not 
yet  come  into  existence.  It  was  in 
virtue  of  his  efforts,  and  through  his 
instrumentality,  that  it  was  after- 
wards organized ;  but  prior  to  its  or- 
ganization, and  at  the  time  of  the 
making  of  the  contract,  he  was  mere- 
ly a  promoter.  The  company  which 
he  assisted  in  creating  was  not  bound 
by  any  of  his  precedent  acts,  except, 
as  by  adopting  them,  it  made  them  its 
own.  No  liability  attached  to  it  on 
account  of  the  contract  between  the 
plaintiff  and  Mr.  Sage  in  virtue  of  the 
contract  itself,  and  no  such  liability 
could  arise  unless  it  was  voluntarily 
assumed  by  the  adoption  of  the  con- 
tract on  the  part  of  the  company .  Col- 
orado Water  Co.  v.  Adams,  5  Colo.  App. 
190 ;  87  Pac.  Eep.  42.  But  it  is  not  nec- 
essary that  the  act  of  adoption  should 
be  formal.  Whatever  would  amount  to 
a  ratification  of  the  unauthorized  acts 
jof  an  agent  would  be  sufficient  evi- 
dence of  an  adoption  of  the  contracts 
of  a  promoter.  1  Beach  on  Private 
Corporations,  §§  197,  198.  In  Water 
Co.  V.  Adams,  supra,  we  held  that 
certain  acts  of  the  officers  of  the  com- 
pany in  reference  to  a  contract  made 
by  its  promoter,  done  with  knowledge 


of  its  existence  and  terms,  were  suffi- 
cient to  justify  a  finding  that  the  con- 
tract had  been  adopted  by  the  compa- 
ny." In  Queen  City,  etc.,  Co.  v.  Craw- 
ford,127Mo.356;30S.W.Rep.l63,Rob- 
inson,  J.,  said :  "Corporate  existence 
becomes  complete,  under  our  statute, 
when  the  articles  of  association  are 
filed  in  the  office  of  the  secretary  of 
state.  Hurt  v.  Salisbury,  55  Mo.  310. 
In  actions  brought  against  persons  as- 
sociated together,  assuming  to  act  as 
a  corporation,  it  is  perhaps  immaterial 
whether  they  are  called  'partners'  or 
not.  Richardson  v.  Pitts,  71  Mo.  128. 
Every  contract  made  by  an  agent  of  a 
business,  in  relation  to  the  business 
of  the  agency,  is  a  contract  with  the 
principal,  provided  the  agent  acts  in 
the  name  of  the  principal,  and  in 
such  cases  the  latter,  and  not  the  for- 
mer, is  bound.  The  agent,  however, 
is  personally  bound  where  the  prin- 
cipal is  not  known,  or  where  there  is 
no  responsible  principal,  or  where  the 
agent  becomes  liable  by  an  undertak- 
ing in  his  own  name,  or  where  he  ex- 
ceeds his  power.  2  Kent's  Commen- 
taries, 630;  Blakely  v.  Bennecke,  59 
Mo.  193;  Fay  v.  Richmond,  18  Mo. 
App.  355.  Under  the  facts  disclosed 
in  this  case,  the  corporation  had 
no  existence.  There  was  simply 
an  immatured  intention  of  the  par- 
ties to  form  a  corporation.  Under 
the  authorities  cited,  there  being  no 
responsible  principal,  the  associated 
parties  must  be  held  liable  as  part- 
ners. Smith  V.  Warden,  86  Mo.  382; 
Martin  v.  Fewell,  79  Mo.  401.  Strictly 
speaking,  there  can  be  no  ratification 
by  a  corporation  of  a  contract  formed 
by  its  promoters  prior  to  the  comple- 
tion of  the  corporate  organization. 
The  so-called  'ratification'  by  the  cor- 
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§  1033.  Corporation  adopting  promoters'  contract. — A  con- 
tract made  by  the  promoters  of  a  corporation  may  be  adopted 
or  ratified  by  it  after  its  organization,  and  the  adoption  of  such 
contract  is  equivalent  to  the  making  of  it  by  the  corporation 
as  of  the  date  of  the  adoption.'     Although  there  is  some  con- 


poration  is  nothing  more  nor  less 
than  the  making  of  an  original  con- 
tract. The  fact  that  the  corporation 
makes  the  same  contract  theretofore 
made  by  its  promoters  does  not  con- 
stitute a  ratification,  but  it  is  an  origi- 
nal contract  of  the  corporation.  This 
is  plainly  so,  for  the  reason  that  there 
was  no  corporation  in  existence  at  the 
time  these  promoters  made  the  con- 
tract in  question,  and  the  corporation, 
in  the  so-called  'adoption'  of  the  con- 
tract of  its  promoters,  is  simply  (as 
we  said  before)  acting  in  the  same 
way  as  it  would  act  in  entering  into 
any  other  engagement.  This  so-called 
'adoption'  need  not  be  shown  by  ex- 
press acts,  but  may  be  proven  by  ac- 
quiescence, as  any  other  original  con- 
tract might  be  shown.  But,  even 
when  a  corporation  de  facto  becomes 
de  jure,  and  makes  a  contract  of  its 
own,  which  theretofore  had  been  en- 
tered into  by  its  promoters,  the  pro- 
moters are  not  thereby  relieved  from 
the  burdens  of  their  own  contract; 
for  the  plaintiff  may  elect  whether  he 
will  hold  the  corporation  or  the  pro- 
moters, unless  he  had  agreed  in  the 
first  instance  to  look  to  the  corpora- 
tion alone,  and  the  corporation  has 
assumed  the  liability.  Beach  on  Pri- 
vate Corporations,  §  159." 

'  Schreyer  v.  Turner  Mills  Co.  (Ore. 
1896),  43  Pac.  Rep.  719,  AYolverton,  J. : 
"It  has  been  said  that  the  adoption  of 
a  former  contract  ia  the  making  of  a 
contract  as  of  the  date  of  the  adop- 
tion. McArthur  v.  Times  Printing  Co., 
48  Minn.  319 ;  51  N.  W.  Rep.  216.  In 
their  primary  signification  there  is  a 
manifest  distinction  between  'adop- 
tion' and  'ratification.'    The  one  sig- 


nifies to  take  and  receive,  as  one's 
own,  that  with  reference  to  which 
there  existed  no  prior  relation,  either 
colorable  or  otherwise ;  while  the 
other  is  a  confirmation,  approval,  or 
sanctioning  of  a  previous  act,  or  an 
act  done,  in  the  name  or  on  behalf  of 
the  party  ratifying,  without  sufficient 
or  legal  authority — that  is  to  say,  the 
confirmation  of  a  voidable  act.  But, 
as  the  terms  relate  to  contracts,  some 
lexicographers  treat,  them  as  synony- 
mous. Rapalje  thus  defines  'adopt — 
adoption' :  'Of  contract.  To  adopt  a 
contract  is  to  accept  it  as  binding, 
notwithstanding  some  defect  which 
entitles  the  party  to  repudiate  it. 
Thus,  when  a  person  affirms  a  voida- 
ble contract,  or  ratifies  a  contract 
made  by  his  agent  beyond  his  author- 
ity, he  is  said  to  adopt  it.'  See  Ra- 
palje &  Lawrence's  Law  Dictionary, 
31.  See  also,  Anderson's  Dictionary  of 
Law,  36.  Now,  as  regards  a  contract 
made  or  an  obligation  incurred  by  the 
promoters  of  a  corporation  in  the 
name  of,  or  for  and  in  behalf  of,  a 
contemplated  corporation,  it  would 
seem  that  an  adoption  or  a  ratification 
thereof  by  the  corporation  after  it  had 
developed  into  a  legal  entity  would 
mean  one  and  the  same  thing,  and 
would  be  accomplished  by  one  and  the 
same  process.  True,  the  promoters 
can  not  be  the  agents  of  an  unborn 
corporation ;  but,  where  they  have  as-' 
sumed  to  act  for  it,  and  to  contract  in 
its  name,  the  approval  and  confirma- 
tion of  such  acts  bj'  the  corporation, 
when  organization  has  been  duly  ac- 
complished, are  but  the  ratif  cation  of 
the  acts  of  an  unauthorized  agent. 
And  the  result  is  the  same,  whether 
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flict  in  the  authorities,  it  has  been  maintained  and  settled,  in 
many  jurisdictions,  that  while  a  corporation  is  not  bound  by- 
engagements  made  for  and  in  its  behalf,  by  its  promoters,  be- 
fore it  has  been  duly  organized,  it  may,  after  its  organization, 
make  such  engagements  its  own.  This  it  may  do  in  manner 
and  form,  and  precisely  as  it  may  make  similar  original  con- 
tracts. A  formal  action  of  the  board  of  directors  is  indispen- 
sable, however,  in  all  cases  where  it  would  be  necessary  if  the 
corporation  had  acted  in  the  first  instance.  But  it  is  not 
necessary  that  such  adoption,  ratification,  or  acceptance  be  ex- 
pressed, as  it  may  be  inferred  from  acts  or  acquiescence  on  the 
part  of  the  corporation,  or  by  its  authorized  agents  in  its  behalf, 
as  similar  original  contracts  may  be  established.'  The  agree- 
ment must  be  one,  however,  which  the  usual  agents  of  the 
company  have  express  or  implied  authority  to  make.  But 
where,  with  full  knowledge  of  all  the  facts,  the  corpora- 
tion assumes  the  contract,  and  agrees  to  pay  the  consid- 
eration, or  accepts  and  retains  the  benefits,  it  will  be  bound. ^ 

T^e  call  it  'adoption'  or  'ratification.'  tion  against  a  corporation  to  re- 
But  it  is  not  very  material  here  to  de-    cover  money  loaned  to  its  promoters, 


termine  whether,  as  relating  to  con- 
tracts, these  terms  are  synonymous,  or 
are  capable  of  being  thus  distinguish- 
ed, as  they  might  be  were  the  statutes 
of  frauds  or  limitations  involved.  Suf- 
fice it  to  say,  authorities  are  not  want- 
ing which  hold  them  to  mean  one  and 
the  same  thing.  See  4  Thompson  on 
<3orporations,  §5321,  and  Stanton  v. 
lifewYork,  etc.,  R.  Co.,  59  Conn.  272 ;  22 
Atl.  Rep.  300.  The  time  of  entering  into 
"the  contract  is  not  a  necessary  ingredi- 
ent to  the  maintenance  of  this  action. 
Bliss  on  Code  Pleading,  §284.  Mr. 
Thompson  on  Law  of  Corporations 
(vol.  4,  §5325),  says:  'It  has  been 
ield  that,  in  an  action  against  a  cor- 
poration upon  a  contract,  it  is  not 
necessary  for  plaintiff  to  plead  that 
the  corporation  has  ratified  the  mak- 
ing of  the  contract  in  order  to  intro- 
duce evidence  of  a  ratification' — citing 
•Collins  V.  Life  Association,  3  Mo.  App. 
.586.  In  Schreyer  v.  Turner  Mills 
Co.,  (Ore.)  43  Pac.  Rep.  719,   an  ac- 


it  appeared  that  they  subsequently 
became  stockholders  and  officers  of 
the  corporation ;  that  the  money  was 
borrowed  for  the  purposes  of  the  cor- 
poration ;  that,  after  its  organization, 
its  secretary  sent  plaintiff  $100  in  part 
payment  of  the  note  given  as  evidence 
of  the  debt;  that  the  secretary,  in  let- 
ters to  plaintiff,  written  on  the  com- 
pany's letter  heads,  stated  that  he 
hoped  they  would  have  made  enough 
money  to  pay  plaintiff's  debt  before  it 
became  due.  Held,  sufficient  to  go  to 
the  jury  on  the  question  as  to  whether 
the  corporation  adopted  the  acts  of  its 
promoters." 

'  Battelle  v.  Northwestern  Pavement 
Co.,  37  Minn.  89;  33  N.  W.  Rep.  327; 
McArthur  v.  Times  Printing  Co.,  45 
Minn.  319;  Stanton  v.  Railroad  Co., 
59  Conn.  272;  Buffington  v.  Bardon, 
80  Wis.  635;  50  N.  W.  Rep.  776;  and 
Morawetz  on  Private  Corporations, 
§548. 

2  Buffington  v.  Bardon,  80  Wis.  635; 
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Generally  it  is  held  that,  in  the  absence  of  a  special  provision 
in  the  act  of  incorporation  in  case  of  a  special  charter,  or  in 
the  general  law,  or  in  the  articles  of  incorporation  under  a 
general  law,  no  implied  promise  can  be  imputed  to  a  corpora- 
tion to  pay  for  the  services  of  a  corporator  or  promoter  before 
the  corporation  comes  into  existence.  A  contract  made  by 
promoters  may  be  adopted  by  a  corporation  expressly  or  im- 
pliedly by  exercising  rights  under  it ;  but  otherwise  it  is  not 
binding  upon  such  corporation.'  Except  in  the  law  courts- 
of  England,  the  rule  is  recognized  very  generally  that  a  con- 
tract having  been  made  on  behalf  of  a  corporation  by  its  pro- 
moters, if  the  corporation,  after  its  organization,  with  a  knowl- 
edge of  the  facts,  accept  its  benefits,  it  must  take  it  with  its 
burdens  ;  and,  if  the  other  party  has  performed  the  stipulation 
binding  upon  him,  he  may  enforce  the  contract  as  against  the 
corporation.^      Again,  where  a  contract  in  behalf  of  a  corpo- 


Leonard  v.  Burlington,  etc.,  Loan 
Assn.,  55  Iowa,  594  ;  8  N.W.  Rep.  463  ; 
Paxton  Cattle  Co.  v.  First  National 
Bank,  21  Neb.  621 ;  3.3  N.  W.  Rep.  271 ; 
Grand  River  Bridge  Co.  v.  Rollins,  13 
Colo.  4;  21Pac.  Rep.897.  In  Schreyer 
V.  Turner  Mills  Co.(Ore.) ,  43  Pac.  Rep. 
719,Wolverton,  J.,  said:  "It  is  alleged 
here,  not  only  that  the  contract  was 
made  for  and  in  behalf  of  the  corpo- 
ration, but  that  it  had  promised  to  pay 
the  balance  sued  for;  and  it  sufficient- 
ly appears  that  the  parties  contracting 
in  its  behalf  were  its  promoters  and 
organizers.  It  further  appears,  by  the 
testimony,  that  it  is  highly  probable 
the  defendant  received,  accepted,  and 
used  the  money  to  recover  which  this 
action  was  instituted.  Under  such  cir- 
cumstances, the  objection  to  the  action 
of  the  court  in  overruling  the  demurrer 
can  not  be  sustained." 

iKelner  v.  Baxter,  L.  R.  2  C.  P. 
174  ;  Melhado  v.  Porto  Alegre,  etc.,  R. 
Co.,  L.  R.  9C.P.503;  New  York,  etc., 
R.Co.'w.  Ketchum,  27Conn.l70;  Ker- 
ridge  v.  Hesse,  9  Car.  &  P.  200;  Mun- 
son  V.  Syracuse,  etc.,  R.  Co.,  103  N.Y. 
58;  8  N.  E.  Rep.  355;  Morrison  v. 
Gold,  etc.,  Mining  Co.,  52  Cal.  306; 


Gent  V.  Manufacturers',  etc..  Insur- 
ance Co.,  107  111.  652;  Rockford,  etc., 
R.  Co.  V.  Sage,  65  111.  328;  Western, 
etc.,  Manufacturing  Co.  v.  Cousley,  72 
111.  531;  Buffingtonii.Bardon,  80Wis. 
635;  50  N.W.  Rep.  776.  See  also,  Cal- 
edonia, etc.,  R.  Co.  V.  Magistrates  of 
Helensburgh,  2  Macq.  391 ;  2  Jur.  (N. 
S.)695;  Tift  t).  Quaker  City  Nat.  Bank, 
141  Pa.  St.  550;  21  Atl.  Rep.  660. 

'  SpillertJ.  Paris  Skating  Rink  Co., 
L.  R.  7  Ch.  Div.  368 ;  Tuche  v.  Metro- 
politan, etc..  Warehousing  Co.,  L.  R. 
6  Ch.  App.  671.  But  as  to  the  appli- 
cation of  the  rule  last  announced  the 
courts  differ  in  opinion.  A  leadings 
case  upon  this  subject  is  Edwards  v. 
Grand  Junction  Railway  Co.,  1  Mylne 
i  C.  650.  There  the  promoters  of  the 
railway  company  had  entered  into  a. 
contract  with  the  trustees  of  a  turnpike 
company,  in  which  the  latter  agreed 
to  withdraw  their  opposition  to  an  act 
of  parliament  for  the  incorporation  of 
the  railway  company,  in  consideration 
of  an  agreement  by  the  promoters  to 
insert  certain  clauses  in  the  act  as  to 
the  nature  of  the  necessary  construc- 
tions at  the  crossing  of  the  railway 
and  the  turnpike  road,  and  the  oppo- 
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ration  is  made  by  promoters,  to  be  performed  after  the  corpora- 
tion is  organized,  it  may  be  deemed  a  continuing  offer  on  the  part 
of  the  other  party  to  the  agreement,  unless  withdrawn  by  him, 
and  it  may  be  accepted  and  adopted  by  the  corporation  after  such 
organization,  and  the  exercise  of  any  right  inconsistent  with 
the  non-existence  of  such  contract  ought  to  be  deemed  conclu- 
sive evidence  of  such  adoption.'  Where  the  promoters  of  a 
railway  company  have  agreed  with  a  landed  proprietor, 
through  whose  estates  the  road  is  projected  to  run,  to  take  the 
requisite  quantity  of  his  land  at  a  stipulated  price,  and   after 


sition  was  withdrawn,  but  the  clauses 
were  not  inserted;  and  it  was  held 
that  the  railway  company  should  be 
enjoined  from  constructing  the  cross- 
ing in  a  manner  different  from  that 
specified  in  the  clauses  which  had 
been  agreed  upon  and  had  been  omit- 
ted. The  correctness  of  the  ruling  in 
this  case  was  seriously  questioned  in 
the  house  of  lords,  in  Preston  v.  Liver- 
pool, etc.,  K.  Co.,  5  H.  L.  Cas.  605,  and 
in  Caledonia  E.  Co.  u.  Magistrates  of 
Hellensburgh,  2  Macq.  391,  2  Jur.  (N. 
S.)695.  We  presume  the  doubt  as  to 
this  case  arises  from  the  fact  that  the 
only  benefit  accepted  by  the  defend- 
ant company  was  the  exercise  of  the 
powers  conferred  upon  it  by  the  act 
of  parliament. 

>  Weatherford,  etc.,R.Oo.D.  Granger, 
86  Texas,  350;  24  S.  W.  Eep.  795,  per 
curiam:  "But  there  are  some  cases 
which  go  a  step  further.  Lowd.  Conn., 
etc.,  R.  Co.,  45  N.  H.  370,  was  a  case  of 
a  Vermont  corporation  sued  in  New 
Hampshire  upon  a  contract  made  in 
the  former  state.  After  a  charter  had 
been  granted,  but  before  an  organiza- 
tion had  been  effected,  a  public  meet- 
ing was  held  to  promote  the  enter- 
prise, at  which,  it  is  to  be  presumed 
from  the  opinion,  the  corporators 
were  present  or  were  represented.  A 
proposition  was  made  that  the  plaint- 
iff should  be  employed  and  paid  to 
visit  various  towns  and  cities  to  inter- 


est capital  in  the  projected  scheme, 
and  to  solicit  and  procure  subscrip- 
tions. The  plaintiff  accepted  the  of- 
fer, and  performed  the  services ;  and 
it  was  held  that  the  corporation  was 
liable.  The  court  determined  that 
the  question  of  liability  depended 
upon  the  law  of  Vermont  as  announced 
in  the  case  of  Hall  ^.Vermont,  etc.,  R. 
Co.,  28  Vt.  401.  But  they  were  also 
inclined  strongly  to  think  that  upon 
general  principles  the  company,  by 
accepting  subscriptions,  which  were 
procured  by  the  plaintiff,  bound  itself 
to  pay  for  his  services.  They  also 
seem  to  recognize  the  doctrine  that 
after  a  charter  has  been  granted  a 
majority  of  the  corporators  have  the 
power  to  make  contracts  necessary  to 
perfect  the  organization,  which  may 
be  binding  upon  the  company  when 
formed.  But  they  also  lay  stress 
upon  the  fact  that  the  charter  of  the 
defendant  corporation  provided  that 
'the  expenses  of  all  surveys  and  ex- 
aminations, as  also  of  the  preliminary 
surveys  already  made  and  making, 
and  all  manner  of  incidental  ex- 
penses relating  thereto,  shall  be  paid 
by  said  corporation.'  In  Hall  v.  Ver- 
mont, etc.,  R.  Co.,  28  Vt.  401,  a  cor- 
porator was  held  entitled  to  recover 
for  necessary  services  in  organizing 
the  company,  although  there  was  no 
express  promise  by  any  one  that  he 
should  be  paid." 
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the  corporation  is  formed  it  takes  the  land,  it  is  certainly 
equitable  that  the  company  should  be  made  to  pay  the  agreed 
compensation ;  and  the  doctrine  is  recognized  in  many  English 
cases.' 

§  1034.  Officer's  compensation  for  extra  seryices. — The  fact 
that  a  person  is  an  officer,  for  example,  the  president,  of  a 
corporation  will  not  prevent  his  recovery  of  compensation  for 
services  performed  outside  of  his  official  duties;  and,  if  the 
circumstances  are  such  as  to  authorize  the  inference  that  he 
was  employed  by  the  corporation  to  perform  such  duties, 
he  is  entitled  to  recover.^  Where  the  trustees  of  a  corpora- 
tion at  a  regular  meeting  elect  a  treasurer  of  such  corporation, 
and  make  a  verbal  agreement  to  allow  him  a  certain  amount 
as  salary,  this  agreement  will  bind  the  corporation,  although 


'Stanley  v.  Chester,  etc.,  B.  Co.,  3 
Mylne  &  C.  773 ;  Gooday  v.  Colches- 
ter, etc.,  R.  Co.,  15  Eng.  Law  &  Eq. 
596;  Preston  t).  Liverpool,  etc.,  R.  Co., 
7  Eng.  Law  &  Eq.  124;  Edwards  v. 
Grand  Junction  R.  Co.,  1  Mylne  &  C. 
650.  The  same  rule  has  been  announced 
also  in  many  American  cases.  Little 
Rock,  etc.,  R.Co.  v.  Perry,  37  Ark.164; 
Paxton  Cattle  Co.  v.  First  Nat.  Bank, 
21  Neb.  621 ;  33  N.W.  Rep.  271 ;  Grape 
Sugar  Manufacturing  Co.  v.  Small,  40 
Md.  395;  Bommer  v.  American,  etc., 
Co.,  81  N.  Y.  468;  Battelle  v.  North- 
western, etc.,  Pavement  Co.,  37  Minn. 
89;  33  N.  W.  Rep.  327;  McArthur  v. 
Times  Printing  Co.,  48  Minn.  319;  51 
N.  W.  Rep.  216.  Having  exercised 
lights  and  enjoyed  benefits  secured  to 
it  by  the  terms  of  a  contract  made  by 
its  promoters  in  its  behalf,  a  corpora- 
tion should  be  held  estopped  to  deny 
its  validity. 

^  Outterson  v.  Fonda  Lake  Paper 
Co.  (1892),  20  N.  Y.  Supl.  980,  per 
Merwin,  J. :  "The  main  question  in 
this  case  is  over  the  services  of  plaint- 
iff while  he  was  president.  Without 
that  there  is  a  balance  against  him, 
although  no  counter-claim  is  set  up. 
The  referee  has  found,  upon  sufficient 


evidence,  that  the  services  which 
plaintiff  performed  during  this  time 
were  outside  his  official  duties  as 
president;  in  fact,  under  the  by-laws, 
the  duties  of  the  president  as  such 
were  merely  nominal.  It  is  also 
found  that  the  services  were  not  in- 
tended to  be  gratuitous,  and  were 
rendered  with  the  knowledge  and 
consent  of  defendant.  What  he  did 
was  necessary  to  be  done  in  the  ex- 
tended business  of  the  corporation. 
There  is  evidence  tending  to  show 
that  he  was  employed  by  Mr.  Schalk, 
the  treasurer,  who  had  authority  to 
employ  such  agents  and  servants  as 
the  business  of  the  corporation  would 
require.  If  the  services  were  outside 
of  his  official  duties,  and  he  was  act- 
ually employed  by  the  corporation,  or 
the  circumstances  were  such  as  to 
authorize  the  inference  of  an  actual 
employment  by  the  corporation,  the 
fact  that  plaintiff  was  an  officer  would 
not  prevent  his  recovery  of  compensa- 
tion. Jackson  v.  New  York,  etc.,  R. 
Co.,  2  Thomp.  &  C.  653,  affirmed,  58 
N.  Y.  623 ;  Talcott  v.  Olcott  Manufac- 
turing Co.,  11  AVkly.  Dig.  141;  Barril 
V.  Calendar,  etc.,  Water-Proofing  Co., 
2  N.  Y.  Supl.  758." 
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there  is  no  written  resolution  thereof  entered  in  the  minutes.' 
Where  the  president  of  a  corporation, who  is  authorized  to  make 
contracts  for  it,  employs  attorneys  to  render  services  in  an 
action  to  which  he  is  a  party,  and  in  which  the  corporation  is 
also  interested,  and  the  interests  of  both  are  fully  disclosed  to 
such  attorneys,  and  nothing  is  said  as  to  who  is  to  be  liable  for 
such  services,  both  tlie  president  and  the  corporation  are  lia- 
ble.^ Where  extra  work  is  done  by  a  contractor  for  a  corpora- 
tion, with  knowledge  of  a  majority  of  the  directors,  and  upon 
the  assurance  of  one  of  them  that  the  company  will  pay  for  it, 
and  upon  the  after-assurance  that  there  had  been  a  meeting  at 
which  the  company  had  in  fact  agreed  to  pay,  this  is  sufficient 
to  raise  an  obligation  on  the  part  of  the  company  to  pay  for 
all  work  of  which  it  receives  the  benefit,  regardless  of  whether 
the  director  had  any  authority  to  make  such  assurance,  or  even 
whether  he  told  the  truth  about  the  meeting.'  A  railroad 
company  employing  an  attorney  to  perform  services  connected 
with  the  construction  of  a  connecting  line,  which  it  contem- 
plates operating  as  an  extension  of  its  road,  is  liable  for  his 
services,  and  can  not  defeat  an  action  for  the  value  thereof  on 
the  ground  that  its  general  officers  had  no  power  to  bind  the 
corporation  for  such  services.' 

'  Outterson    v.  Fonda  Lake  Paper  porations,  §  284.     It  should  be  so  held 

Co.  (1892),   20  N.  Y.   Supl.   980,   per  here." 

Merwin,  J.:  "  The  question  whether  ^  Humes  t).  Decatur  Land  Co.,98  Ala. 
the  plaintiff  should  be  allowed  his  461,  13  So.  Rep.  368. 
claim  for  salary  as  treasurer  of  de-  '  Tryon  v.  White  &  Corbin  Co.,  62 
fendant  depends  on  whether  a  verbal  Conn.  161 ;  25  Atl.  Rep.  712,  per  Robin- 
agreement  by  the  trustees,  at  the  son,  J.:  "And  this  court,  in  the  case  of 
meeting  at  which  plaintiff  was  elected  the  Union  Hardware  Co.  v.  Plume  and 
treasurer,  that  he  should  have  a  Atwood  Mfg.  Co.,  58  Conn.  219,  has 
salary  at  the  rate  claimed,  should,  in  laid  down  in  substance  the  same  prin- 
the  absence  of  a  written  resolution  ciple,  that  the  defendant  having  re- 
entered on  the  minutes,  bind  the  cor-  ceived  the  property  of  the  plaintiff  in 
poration.  It  has  been  held  that  in  pursuance  of  the  agreement,  it  will 
such  a  case  the  corporation  would  be  not  be  suffered  to  appropriate  it,  and 
bound.  Sheridan  Electric  Light  Co.  under  the  plea  of  ultra  vires  to  defeat 
V.  Chatham  Nat.  Bank,  Sup.,  5  N.  Y.  a  recovery  therefor;  it  will  so  far  be 
Supl.529 ;  Melledge  v.  Boston  Iron  Co.,  held  to  the  terms  of  the  contract." 
5  Gush.  158 ;  Angell  and  Ames  on  Cor-  *  St.  Louis,   etc.,   R.   Co.  v.   Kirk- 

patrick,  52  Kan.  104 ;  34  Pac.  Rep.  400. 
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§  1035.  Employment  of  counsel  by  vice-president. — Where 
the  directors  of  a  corporation,  by  resolution,  authorize  its  vice- 
president  to  sign  all  legal  documents  relating  to  its  business, 
this  empowers  him  to  retain  an  attorney  for  the  corporation, 
and  to  pay  him  for  his  services.  Where  the  services  of  an 
attorney  are  rendered  a  corporation,  a  settlement  had  and  pay- 
ment made  without  objection  on  the  part  of  the  corporation  or 
any  of  its  officers,  the  corporation  may  not  recover  back  the 
money  so  paid,  even  though  its  vice-president  had  no  authority- 
to  employ  him  in  the  first  place.' 

§  1036.  Subscription  for  stock  as  contract — Shareholders' 
contract  mutual. — The  actual  taking  of  shares  in  a  corporation 
is  equivalent  to  a  subscription  for  them  or  an  agreement  to 
take  them.  If  no  transfer  of  shares  appears  on  the  books  of  a 
corporation,  ownership  of  the  same   may  be  presumed  to  con- 


1  Streeten  v.  Robinson,  102  Cal.  542 ; 
36  Pac.  Rep.  946.  "At  common  law  it 
vras  well  settled  that  corporations  ag- 
gregate were  incapable  of  making  con- 
tracts, or  of  appointing  agents  or  at- 
torneys, except  by  a  deed  or  power  in 
writing  .under  their  corporate  seal. 
"With  the  progress  of  time,  corpora- 
tions have  not  only  increased  in 
number,  but  their  activities  have  ex- 
tended to  nearly  every  class  of  busi- 
ness known  to  the  commercial  and 
industrial  world.  As  a  consequence 
of  these  changed  conditions,  and  to 
secure  that  celerity  of  action  essential 
to  the  conduct  of  business  by  modern 
corporations,  these  rules  have  been  so 
far  modified  that,  as  was  said  by  Bron- 
Bon,  C.  J.,  in  Gillett  v.  Campbell,  1 
Denio,  520,  'corporations,  like  indi- 
viduals,may  appoint  agents,  and  make 
most  of  the  contracts  which  fall  within 
the  scope  of  their  general  powers  with- 
out the  use  of  a  seal.'  The  authority 
of  the  president  or  other  head  of  a 
corporation  to  employ  an  attorney 
when  the  exigencies  of  his  company 
require  it  has  been  repeatedly  recog- 
nized. "Western  Bank  v.  Gilstrap,  45 
Mo.  419;  Turner  tJ.Chillicothe,  etc.,  R. 


Co.,  51  Mo.  501 ;  Southgateu.  Atlantic, 
etc.,  R.  Co.,  61  Mo.  89;  American  In- 
surance Co.  V.  Oakley,  9  Paige,  496  j 
JIumford  v.  Hawkins,  5  Denio,  355 ; 
Pixley  V.  "Western  Pac.  R.  Co.,  33  CaL 
183 ;  Crowley  v.  Genessee  Mining  Co., 
55  Cal.  273,  was  similar  in  principle, 
and  the  reasoning  there,  and  the  au- 
thority of  the  cases  cited,  seem  conclu- 
sive here.  We  must  not  lose  sight  of 
the  fact  that  the  contract  here  was 
executed — that  the  engagement  was 
made  by  the  vice-president,  who,  in 
the  absence  of  the  president,  conduct- 
ed the  business  affairs  of  the  corpora- 
tion— the  services  rendered,  a  settle- 
ment had,  and  [layment  made  without 
objection  on  the  part  of  the  corpora- 
tion or  any  officer  thereof,  and  that 
this  is  not  an  action  upon  an  executory 
contract,  but  a  suit  by  the  assignee  to 
recover  the  money  so  paid  upon  an 
executed  agreement.  If,  therefore,  it 
be  conceded  that  the  vice-president 
had  no  authority  to  engage  the  services 
of  the  respondent,  it  does  not  follow 
that  a  recovery  can  be  had  in  this 
case.  Pixley  v.  "Western  Pac.  R.  Co., 
33  Cal.  183,  is  conclusive  of  this  ques- 
tion." 
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tinue  accordingly.'  One  to  whom  a  certificate  of  stock  in  a 
state  bank  is  issued,  and  wlio  receives  dividends  thereon  for 
several  j'ears,  can  not  escape  the  double  liability  imposed  on 
stockholders  by  the  Michigan  banking  act  of  1887,  on  the  ground 
that  he  was  not  an  original  subscriber  to  the  stock,  and  that  no 
iormal  transfer  from  such  a  subscriber  to  him  appears  on  the 
bank  books.'  And  after  the  bank  has  become  insolvent 
and  gone  into  the  hands  of  a  receiver,  such  a  stockholder, 
who  has  received  dividends  for  years,  can  not,  repudiate  such 
double  liability  to  creditors  on  the  ground  that  he  was  induced 
"to  become  a  stockholder  by  the  fraud  of  the  officers  of  the 
bank.'  The  contract  of  shareholders  is  a  mutual  one.  With- 
out the  consent  of  all  one  can  not  be  released  from  liability. 


>  Barron  v.  Burrill,  86  Maine,  66,  72 ; 
29  Atl.  Rep.  938;  Grindle  v.  Stone,  78 
Maine,  176.  In  Walter  A.  Wood  Har- 
vester Co.  V.  Eobbins,  56  Minn.  48 ;  57 
N.  W.  Eep.  317,  the  court  said :  "The 
subscription  for  the  stock  constitutes  a 
contract  with  the  company  which  is 
supported  by  a  sufficient  considera- 
tion. The  subscriber  thereby  ac- 
quires an  interest  in  the  corporation, 
and  there  is  an  implied  promise  on 
the  part  of  the  company  to  issue  the 
proper  certificate,  as  evidence  of  his 
interest,  whenever  the  terms  of  the 
subscription  shall  be  complied  with, 
so  as  to  entitle  him  to  it.  A  tender 
of  the  certificate  of  stock  is  not  a  con- 
dition precedent  to  a  right  of  action 
to  recover  an  installment  of  the  stock 
subscription." 

"Bissell  I.  Heath,  98  Mich.  472;  57 
N.  W.  Eep.  585. 

'  Bissell  V.  Heath,  98  Mich.  472;  57 
N.W.  Eep.  585,  per  Montgomery,  J. ; 
■"It  is  conceded  by  appellant's  counsel 
that  there  are  authorities  which  main- 
tain that  it  is  not  open  to  a  stockhold- 
er, when  the  rights  of  creditors  have 
intervened,  to  assert  the  claim  that  he 
was  not  induced  by  fraud  to  become 
a  stockholder;  but  it  is  insisted  that 
the  true  rule  is  that  asserted  by  Lord 
Cairns  in  Smith's  Case,  L.  E.  2  Ch. 


App.  604,  'that  it  is  one  of  the  risks 
which  creditors  are  liable  to  that 
it  may  turn  out  that  some  person 
whose  name  appears  as  a  shareholder 
on  the  list  has  a  right  to  have  his 
name  taken  from  the  list.'  In  the  case 
cited,  however,  the  action  was  taken 
before  any  steps  had  been  taken  to 
wind  up  the  affairs  of  the  corporation 
under  the  winding-up  act.  In  Stone  v. 
City,  etc.,  Bank,  L.  E.  3  C.  P.  Div.  283, 
it  was  held  that  where  the  corporation 
has  gone  into  liquidation,  and  is  pro- 
ceeding, under  the  winding-up  act,  to 
make  calls  to  satisfy  claims  of  credi- 
tors, it  is  too  late  for  one  who  has,  up 
to  that  time,  allowed  his  name  to  ap- 
pear as  a  stockholder,  to  avoid  liabil- 
ity on  the  ground  that  his  subscription 
was  obtained  by  fraud.  The  question 
was  touched  upon  by  this  court  in  Duf- 
fleld  V.  Barnum  Wire  and  Iron  Works, 
64  Mich.  293 ;  31  N.  W.  Eep.  310.  We 
think  the  defendant  in  this  case  can 
not,  after  having  permitted  the  de- 
positors of  the  bank  to  reiy  upon  his 
apparent  ownership  of  this  stock,  and 
after  having  received  dividends  upon 
the  stock  for  years,  which  he  has  not 
tendered  back,  be  heard  now  to  repu- 
diate his  liability.  Morawetz  on  Pri- 
vate Corporations,  §  840;  Shubb  v. 
Upton,  95  U.  S.  665." 
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Even  a  board  of  directors  can  not  discharge  the  contract  of  a 
sliareholder  to  pay  for  his  shares  according  to  his  contract,  or 
disfranchise  him  by  a  forfeiture  declared  without  express  au- 
thority of  law.' 

§  1037.    Conditions  precedent  to  subscriber's   liability. — A 

corporation  formed  for  the  "purpose  of  producing  electricity 
and  power"  can  not  maintain  an  action  on  a  subscription  to  a 
corporation  to  be  formed  "for  the  purpose  of  furnishing  the 
incandescent  system  of  electric  lighting,"  since  a  subscription 
for  stock  does  not  become  binding  until  the  conditions  prece- 
dent upon  which  it  is  made  have  been  performed,  and  unless 
the  corporation  which  is  organized  be  the  specific  corporation 
which  was  contemplated  at  the  time  the  subscriber  agreed  to 
take  shares  therein.^     Where,  on  the  organization  of  a  corpora- 


'  Cartwright  v.  Dickinson,  88  Tenn. 
476;  Cliase  v.  East  Tenn.,  etc.,  Eail- 
road,  5  Lea,  415. 

^  ilarysville  Electric,  etc.,  Co.  v. 
Johnson,  109  Cal.  192;  41  Pac.  Eep. 
1016,  Searls,  C.  "The  facts  are  sim- 
ple, and  involve  the  single  proposition 
as  to  the  liability  of  defendant  to  pay 
$1,000  to  a  corporation  formed  for  the 
purpose  of  'producing  electricity  for 
light  and  power,'  utider  bis  agreement 
to  pay  said  sum  'for  the  purpose  of 
forming  a  corporation  to  have  for  its 
object  the  furnishing  of  the  incan- 
descent system  of  electric  lighting  to 
those  who  Taa.y  desire  the  same,  and 
to  provide  the  funds  for  the  purchase 
of  the  necessary  plant.'  That  the 
-agreement  in  question  was  valid  and 
binding  upon  the  parties,  and  suf- 
ficient in  law  to  authorize  the  plaintiff, 
if  organized  as  a  corporation  in  con- 
sonance therewith,  to  maintain  an 
action  to  recover  the  sum  agreed  to  be 
paid,  is  well  settled.  San  Joaquin, 
etc..  Water  Co.  v.  Beecher,  101  Cal. 
70;  35  Pac.  Eep.  349;  Marysville,  etc., 
Power  Co.  1).  Johnson,  93  Cal.  538;  29 
Pac.  Eep.  126;  Monterey,  etc.,  E.  Co. 
V.  Hildreth,  53  Cal.  123 ;  San  Joaquin, 
etc..  Water  Co.  v.  West,  94  Cal.  399; 


29  Pac.  Eep.  785.  jMorawetz,  in  his 
work  on  Private  Corporations,  at  sec- 
tion 52,  in  discussing  the  contract  of 
membership,  says  :  'An  offer  or  con- 
tract to  become  a  shareholder  in  a  cor- 
poration, or  to  subscribe  for  shares 
thereafter,  does  not  become  binding, 
or  create  aliability,  until  all  conditions 
precedent,  upon  which  the  offer  or  con- 
tract is  made,  have  been  performed' — 
citing  Lake  Ontario,  etc.,  E.  Co.ti.Cur- 
tiss,  80  N.  Y.  219 ;  People's  Ferry  Co.  v. 
Balch,  8  Gray,  303 ;  Goff  u.  Winchester 
College,  6  Bush,  443 ;  Edinboro'  Acad- 
emy V.  Eobinson,  37  Pa.  St.  210 — and 
adds :  'It  is  plain  that  no  liability  is 
incurred  unless  the  corporation  which 
is  organized  is  the  specific  corporation 
which  was  contemplated  at  the  time 
of  the  agreement.'  Machias  Hotel  Co. 
V.  Coyle,  35  Maine,  40.3 ;  Wallingford 
Manufacturing  Co.  v.  Fox,  12  Vt.  304; 
California,  etc..  Manufacturing  Co. 
V.  Schafer,  57  Cal.  396.  Defendant 
subscribed  for  stock  to  the  amount  of 
$1,000  'for  the  purpose  of  forming  a 
corporation  having  for  its  object  the 
furnishing  of  the  incandescent  system 
of  electric  lighting,  *  *  *  and  to 
provide  the  funds  for  the  necessary 
plant.'    The  formation  of  a  corpora- 
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tion,  one  of  the  subscribers  advances  more  money  than  his 
subscription  calls  for,  the  excess  being  in  payment  for  stock 
issued  to  another  subscriber,  the  corporation  is  not  liable  for 
such  excess,  and  a  note  and  mortgage  given  by  it  therefor  are 
invalid.' 

§  1038,  Subscription  before  incorporation. — As  a  general 
proposition,  it  may  be  stated  that  every  subscription  to  the 
stock  of  a  corporation  not  yet  organized  is  subject  to  what- 
ever expressed  conditions  may  be  contained  in  the  contract, 
and  to  the  implied  condition  that  all  of  the  stock  shall  be  sub- 
scribed before  any  particular  subscription  becomes  operative, 
wherever  the  total  amount  of  stock  and  the  number  of  shares 
are  stated  in  the  subscription  contract.^ 


tion  for  such  purpose  was  a  condition 
precedent  to  the  right  of  plaintiff  to 
recover.  Until  it  has  done  so,  it  is  not 
perceived  upon  what  theory  it  can 
compel  payment.  If  plaintiff  can  add 
the  element  of  a  power  company  to  its 
attributes,  upon  the  same  principle  it 
may  adopt  any  other  function,  and 
still  hold  the  defendant  liable.  An 
individual  may  be  quite  willing  to  con- 
tribute his  money  and  assume  the  re- 
sponsibilities of  a  stockholder  in  a 
corporation  to  furnish  light,  and  at  the 
same  time  decline  to  embark  injan 
enterprise  to  furnish  power,  or  to  en- 
gage in  other  and  distinct  branches  of 
business.  It  is  sufficient  to  say  that 
defendant  only  agreed  to  pay  his 
money  for  stock  in  a  corporation  for 
lighting  purposes,  and  that  he  can  not, 
under  his  contract,  without  his  con- 
sent, be  compelled  to  pay  money  to- 
wards the  formation  of  a  corporation 
for  an  additional  and  distinct  pur- 
pose." 

'  Hodson  V.  Eugene  Glass  Co.,  156 
111.  397;40N.  E.  Rep.  971. 

'  Stearns  ■«.  Sopris,  4  Colo.  App.  191 ; 
35  Pac.  Rep.  281.  In  this  case  defendant 
signed  a  paper  agreeing  to  take  $1,000 
worth  of  stock  in  a  corporation  to  be 
organized    with    a    capital    stock    of 


$200,000.  The  corporation  was  organ- 
ized when  $60,000  had  been  sub- 
scribed, but  defendant  paid  no  part 
of  his  subscription,  did  not  sign  the 
stock  subscription  book,  nor  vote  for 
directors.  It  was  held  that  defend- 
ant is  not  liable  on  his  subscription  to 
creditors  of  the  corporation,  and  Bis- 
sell,  P.  J.,  said:  "This  argument  that 
all  subscriptions  are  on  the  implied 
understanding,  which  is  both  just  and 
reasonable,  that  the  subscriber  is  to 
be  aided  by  the  other  subscriptions  to 
the  full  extent  of  the  capital  stock, 
underlies  all  the  decisions.  The  sub- 
ject has  undergone  exhaustive  discus- 
sion in  many  cases,  and  the  various 
reasons  which  have  been  assigned  in 
support  of  the  doctrine  need  not  be 
stated.  This  doctrine  commends  itself 
to  the  common  judgment  of  people 
who  are  engaged  in  such  enterprises, 
and  is  adequately  supported  by  what 
has  already  been  suggested.  ^  The  au- 
thorities supporting  it  are  both  nu- 
merous and  conclusive.  Salem  Mill- 
dam  Corp.  V.  Ropes,  6  Pick.  23;  Peo- 
ria, etc.,  R.  Co.  V.  Preston,  35  Iowa, 
115;  Bray  v.  Farwell,  81  N.  Y.  600; 
Temple  1).  Lemon,  112  111.  51;  Rock- 
land, etc.,  Steamboat  Co.  v.  Sewall, 
80    Maine,   400;   14    Atl.   Rep.    939; 
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§  1039.   Irregular  incorporation — Subscriber's  acquiescence. 

— In  an  action  to  recover  an  unpaid  subscription  to  tlie  capital 
stock  of  a  corporation,  defendant  can  not  contend  that  the  art- 
icles of  incorporation  are  inadmissible,  owing  to  irregularities 
in  the  organization  of  the  corporation,  where  it  appears  that 
he  was  present  at  the  subscribers'  meeting,  helped  in  the  or- 
ganization, made  no  objection  thereto  for  several  months,  paid 
several  installments  on  his  subscription,  and  signed  the  receipt 
for  his  stock.'  A  stockholder,  who  is  sued  by  a  corporation 
upon  an  unpaid  subscription,  can  not  plead  that  the  corpora- 
tion was  not  legally  organized  where  he  has  agreed  to  become  a 
stockholder,  and  has  accepted  and  enjoyed  the  benefits  of  mem- 
bership.    And  the  fact  that  a  corporation  does  not  exercise  all 


Bridgefield  E.  Co.  v.  Reynolds,  46 
Conn.  375;  Livesey  v.  Omaha  Hotel 
Co.,  5  Neb.  50.  It  must  be  conceded 
that  some  exceptions  have  been  in- 
grafted upon  the  rule.  These  excep- 
tions, however,  always  rest  upon  the 
terms  of  the  contract  to  which  the  sub- 
scriber has  affixed  his  name ;  as  in  the 
caseof  Skowhegan,etc.,  R.  Co.u.  Kins- 
man, 77  Maine, 370,  where  there  was  an 
express  promise  to  pay  to  which  no 
condition  was  affixed,  and  the  contract 
itself  contained  no  statement  of  the 
number  of  shares  or  the  amount  of  the 
capital  from  which  the  implied  condi- 
tion could  be  derived.  It  will  be  found 
that  wherever  there  has  been  a  de- 
parture from  this  well-settled  rule  the 
reason  therefor  is  to  be  easily  de- 
duced from  the  terms  of  the  contract 
into  which  the  subscriber  has  entered. 
Wherever,  as  in  this  case,  there  is  no 
express  promise  to  pay  which  is  sep- 
arable from  the  contract  as  an  en- 
tirety, and  the  paper  states  the  amount 
of  the  capital  stock  and  the  number 
of  shares  into  which  it  is  to  be  di- 
vided, the  plaintiff,  before  he  can  re- 
cover, must  prove  &  bona  fide  subscrip- 
tion to  the  total  amount  of  the  capital 
named  in  the  agreement.  Like  all 
conditions  contained  in  contracts  be- 
tween parties,  it,  of  course,  may  be 


the  subject  of  a  waiver.  A  party  may 
expressly  agree  not  to  take  advantage 
of  what  he  may  have  the  legal  right 
to  assert,  or  he  may  do  those  things 
by  which  he  will  be  estopped  to  insist 
on  the  condition,  and  in  either  event 
be  legitimately  adjudged  to  have 
waived  it.  No  proof  was  made  in 
this  case  rendering  this  principle  ap- 
plicable. No  express  waiver  was 
proven,  nor  can  one  be  implied  from 
what  Sopris  did  in  the  meeting  where- 
at the  company  was  organized." 

'  Ogden  Clay  Co.  v.  Harvey,  9  Utah, 
497;  35  Pac.  Rep.  510,  Bartch,  J.. 
"By  his  acts  and  assent,  he  recog- 
nized the  company  as  a  de  facto  cor- 
poration. He  must  therefore  be  held 
to  have  waived  his  legal  rights  in  the 
premises,  and  to  be  estopped  from  de- 
nying its  rightful  existence.  In  San- 
ger V.  Upton,  91  U.  S.  56,  the  court 
said :  'Where  there  are  defects  in  the 
organization  of  a  corporation,  which 
might  be  fatal  on  a  writ  of  quo  warranto , 
a  stockholder  who  has  participated  in 
its  acts  as  a  corporation  de  facto  is 
estopped  to  deny  its  rightful  exist- 
ence.' Inter-Mountain  Publishing  Co. 
V.  Jack,  5  Mont.  568;  6  Pac.  Rep.  20; 
Athol  Music  Hall  v.  Carey,  116  Mass. 
471 ;  Ogilvie  v.  Knox  Insurance  Co., 
22  How.  (U.  S.)  380." 
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of  its  corporate  privileges  does  not  avoid  its  incorporation.' 
Evidence  of  contracts  between  a  stockholder  and  the  corporation 
are  prima  facie  proof  of  the  corporate  existence  of  the  corporation, 
in  an  action  by  it  against  the  stockholder  for  stock  subscriptions . ' 

§  1040.  When  subscriber  is  estopped. — Defendant  united  with 
others  to  form  a  corporation,  a  preliminary  subscription  being 
obtained  by  a  committee,  all  of  the  members  of  which  became 
stockholders.     The  subscriptions  were  followed  by  the  adop- 


^  Wadesboro  Mills  Co.  v.  Bums,  114 
N.  C.  353 ;  19  S.  E.  Rep.  288,  per  Shep- 
herd, C.  J.:  "Mr.  Morawetz  says  (2 
Priv.  Corp.  743)  :  'It  may  be  stated  as 
a  general  rule,  subject  to  the  limita- 
tions heretofore  referred  to  [which 
limitations  do  not  apply  to  this  case], 
that,  if  a  person  has  agreed  to  he- 
come  a  stockholder  in  a  corporation, 
and  has  enjoyed  the  benefits  and  priv- 
ileges of  membership,  he  can  not, 
when  called  upon  to  perform  the  obli- 
gations of  his  contract,  set  up  as  a  de- 
fense that  the  corporation  was  not  le- 
gally organized,  or  that  he  did  not 
comply  with  the  requirements  of  the 
law  in  becoming  a  member.'  To  the 
flame  effect  see  2  Beach  on  Private  Cor- 
porations, §  576,  and  the  numerous 
cases  cited  in  the  notes.  As  bearing 
upon  the  general  subject,  and  in  sup- 
port of  the  foregoing  views,  reference 
may  also  be  made  to  some  of  the  de- 
cisions of  this  court.  Elizabeth  City 
Academy  v.  Lindsey,  6  Ired.  L.  476; 
Tar  Eiver,  etc.,  Navigation  Co.  v.  Neal, 
3  Hawks,  520;  Wilmington,  etc.,  E,. 
Co.  V.  Thompson,  7  Jones  (N.  C.)  387 ; 
Marshall  Foundry  Co.  v.  Killian,  99  N. 
.  C.  501;  6S.  E.  Pep.  680." 

^  United  States  Vinegar  Co.  v.  Schle- 
gel,  143  N.  Y.  537;  38  N.  E.  Rep.  729. 
There  was  proof  of  the  user  by  the 
plaintiff  of  corporate  powers,  and  two 
written  contracts  were  produced,  exe- 
cuted by  the  plaintiff  and  defendant 
after  the  subscription  was  made.  In 
both  of  these  instruments  it  was  stated 

85 


that  the  plaintiff  was  a  corporation. 
They  related  to  the  manufacture  and 
sale  of  vinegar,  and  contained,  with 
considerable  detail,  mutual  stipula- 
tions to  be  observed  by  each  party. 
The  defendant  having  dealt  and  con- 
tracted with  the  plaintiff  as  a  corpora- 
tion,that  fact  furnished  some  evidence 
of  the  plaintiff's  corporate  existence, 
or  at  least  estopped  the  defendant 
from  denying  it.  Phosnix  Warehous- 
ing Co.  V.  Badger,  67  N.  Y.  294;  Com- 
mercial Bank  ^j.Pfeiffer,  22  Hun,  327; 
affirmed,  108  N.  Y.  242-252 ;  15  N.  E. 
Rep.  311 ;  Eaton  a.  Aspinwall,  19  N. 
Y,  119;  Buffalo,  etc.,  E.  Co.  v.  Cary, 
26  N,  Y.  75.  These  contracts  were 
acts  performed  and  admissions,  by 
both  parties,  which  necessarily  as- 
sumed the  plaintiff's  corporate  char- 
acter, and,  as  against  the  defendant, 
operated  to  prove  that  plaintiff  was, 
as  stated  in  the  agreement,  a  corpora- 
tion, upon  a  principle  somewhat  an- 
alogous, that  acts  done  by  a  corpora- 
tion, which  require  the  existence  of 
other  acts  to  make  them  legally  opera- 
tive, are  presumptive  proof  of  the  lat- 
ter. Demings  v.  Supreme  Lodge,  131 
N.  Y.  522;  30  N.  E.  Rep.  572;  Pringle 
V.  Woolworth,  90  N.  Y.  502;  Bank  of 
IT.  S.  V.  Dandridge,  12  Wheat.  64.  The 
plaintiff's  corporate  character  was, 
therefore,  prima  facie  established,  and, 
as  nothing  was  shown  by  the  defend- 
ant in  contradiction,  there  was  no 
question  on  that  issue  to  submit  to  the 
jury. 
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tion  and  signing  of  articles  of  association.  It  was  held  that 
defendant  being  a  promoter  could  not  defend  an  action  by  the 
corporation  for  his  stock  subscription  by  showing  fraudulent 
representations  by  the  committee,  whereby  he  was  induced  to 
make  the  subscription  and  become  an  incorporator.'  A  sub- 
scription of  stock  to  preliminary  articles  of  association,  not 
purporting  to  be  a  contract  with  an  existing  corporation,  does 
not  estop  the  subscriber  from  afterwards  denying  the  legal  ex- 
istence of  the  corporation  in  a  suit  by  the  alleged  corporation 
upon  the  subscription.^     One  to  whom  stock  in  a  corporation 


'St.  Johns  Manfg.  Co.  v.  Hunger 
(Mich.  1895),  64  N.  W.  Eep.  3,  Hooker, 
J.:  "In  the  present  case  the  defend- 
ant united  with  others  to  form  a 
corporation,  a  preliminary  subscrip- 
tion being  obtained  by  a  citizens' 
committee,  chosen  at  a  public  meet- 
ing, all  of  the  members  of  which  be- 
came subscribers.  The  subscription 
was  followed  by  the  adoption  and 
signing  of  articles  of  association.  The 
corporation  thereby  became  an  entity, 
and  those  who  subscribed  the  articles 
became  stockholders.  The  proposi- 
tion that  such  stockholder  could 
charge  the  association  with  fraud 
because  he  was  misled  by  the  fraud 
of  interested  persons  is  suggestive  of 
troublesome  results.  If  this  can  be 
done,  and  the  stockholders  thereby 
escape  payment  for  his  stock,  other 
stockholders,  innocent  of  the  fraud, 
would  find  their  responsibilities  pro- 
portionately increased,  and  the  bur- 
dens of  the  concern  would  be  shifted 
upon  those  members  who  were  unable 
to  show  that  they  became  such  through 
the  fraud  of  others.  There  would  be 
little  stability  to  corporations,  and 
little  safety  to  stockholders,  if  this 
doctrine  should  be  sustained.  In  this 
case  there  not  only  was  not  a  corpo- 
ration in  existence  to  be  a  principal, 
but  the  facts  set  up  in  the  notice  do 
not  show  that  there  was  an  agent  of 
a  corporation.    The  promoters  were 


persons  who  represented  the  meeting, 
or  possibly  themselves,  or  some  pros- 
pective stockholder,  who,  for  purposes- 
of  his  own,  desired  to  see  the  corpo- 
ration organized.  They  can  not  be 
said  to  be  agents  of  the  corporation 
in  any  sense.  These  subscribers  con- 
tracted with  each  other  to  form  a 
corporation,  which  they  did.  If  one 
was  guilty  of  fraud  upon  the  others 
in  procuring  his  subscription,  a  rem- 
edy should  exist  against  such  person. 
Doubtless,  a  subscriber  who  is  in- 
duced by  fraud  to  agree  to  join  in  the 
organization  of  a  corporation  might 
refuse  to  do  so  on  discovering  fraud ; 
but,  by  carrying  out  his  agreement 
and  uniting  with  others,  he  has 
assumed  new  relations  with  them  and 
the  public,  after  which  his  remedy  is 
restricted  to  action  against  the  wrong- 
doers. Carmody  v.  Powers,  60  Mich. 
26;  26  N.  W.  Rep.  801.  We  think 
the  judgment  should  be  aflirmed." 

^  Capps  V.  Hastings  Prospecting  Co., 
40  Neb.  470;  58  N.  W.  Rep.  956.  In 
this  case  the  plaintiffs  in  error  were 
sued  on  a  writing,  signed  by  them,  as 
follows:  "For  the  purpose  of  organ- 
izing a  corporation  *  *  *  to  bore 
for  gas,  we,  the  undersigned,  agree  to 
subscribe  and  pay  for  the  amount  of 
stock  set  opposite  our  names  *  *  * 
within  thirty  days  from  the  organiza- 
tion of  said  corporation."  It  was  held 
that  by  this  writing  the  plaintiffs  in 
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is  issued,  who  pays  assessments  on  such  stock,  acts  as  an  offi- 
cer of  the  corporation,  and  takes  part  in  its  management,  is 
estopped  to  deny  his  subscription.  And  an  agreement,  made 
between  promoters  of  a  corporation  and  a  subscriber  to  its  stock, 
that  such  subscriber  is  to  have  the  stock  for  the  sake  of  the  in- 
fluence of  his  name,  and  that  he  will  not  be  required  to  pay 
his  subscription  therefor,  is  void,  and  the  corporation  may  en- 
force payment  of  such  subscription  notwithstanding  such 
agreement.' 

§  104:1.  The  Louisiana  rule — Subscriber  estopped. — The  Louis- 
iana rule  is  that,  in  the  absence  of  fraud  or  demonstrable  error,  a 
party  recognizing  the  existence  of  a  corporation  by  subscribing 
for  its  stock  can  not  defend  an  action  on  his  subscription  by 


error  promised  to  take  and  pay  for 
stock  of  a  corporation  de  jure,  not  of 
a  corporation  de  facto,  thereafter  to  be 
organized ;  and  that  a  de  jure  corpo- 
ration is  one  whose  right  to  exercise  a 
corporate  function  would  prove  invul- 
nerable if  assailed  by  the  state  in  quo 
warranto  proceedings.  Eagan,  C,  said : 
"In  Kikhoff  ».  Brown's,  etc.,  Machine 
Co.,  6*  Ind.  388,  it  was  held:  'A  sub- 
scription of  stock  to  preliminary  art- 
icles of  association,  not  purporting  to 
be  a  contract  with  an  existing  cor- 
poration, does  not  estop  the  subscriber 
to  afterwards  deny  the  existence  of 
the  corporation  in  a  suit  upon  the 
subscription.'  See  also,  Indianapo- 
lis, etc..  Mining  Co.  v.  Herkimer,  46 
Ind.  142,  where  it  is  said:  'Until 
the  statutory  requirements  to  organ- 
ize a  corporation  have  been  com- 
plied with,  a  subscriber  to  the  articles 
of  association  is  not  estopped  to  deny 
the  existence  of  the  corporation.'  See 
also,  Dorris  «.  Sweeney,  60  N.  Y.  463. 
We  think  these  authorities  are  decis- 
ive of  the  case  under  consideration. 
The  rule  they  lay  down  is  sound  law, 
good  sense  and  exact  justice.  If  the 
plaintiffs  in  error  are  to  pay  for  the 
stock  subscribed,  it,  of  course,  follows 


that  they  become  entitled  to  the  stock. 
This  would  make  them  stockholders 
in  a  de  facto  corporation,  and  liable  as 
copartners,  whereas  their  contract  was 
to  become  liable  as  stockholders." 

'  York  Park  Bld'g  Ass'n  ».  Barnes, 
39  Neb.  834;  58  N.  W.  Hep.  440,  per 
Irvine,  C. :  "This  was  sufficient  to 
charge  him  as  a  subscriber,  and  he 
was  estopped  to  deny  his  subscription. 
Sanger  «.  Upton,  91  U.  S.  56.  There 
was  considerable  evidence  uppn  the 
issue  raised  by  the  answer  as  to  the 
agreement  made  by  promoters  of  the 
corporation  that  the  defendant  should 
never  be  required  to  pay.  Such  an 
agreement  is  void.  To  permit  its  en- 
forcement would  operate  as  a  fraud 
upon  the  other  stockholders  subscrib- 
ing upon  the  faith  of  the  defendant's 
subscription,  as  well  as  upon  creditors 
of  th-e  corporation.  The  following 
cases,  while  not  all  precisely  in  point, 
firmly  establish  this  principle :  Dow- 
nie  V.  White,  12  Wis.  176 ;  Bates  v. 
Lewis,  3  Ohio  St.  459;  Wetherbee  v. 
Baker,  35  N.J.  Eq.  501 ;  Phoenix  Ware- 
housing Co.  V.  Badger,  67  N.  Y.  294; 
Mann  v.  Cooke,  20  Conn.  178 ;  Upton 
■o.  Tribilcock,  91  U.  S.  45 ;  Conn.,  etc., 
E.  Co.  V.  Bailey,  24  Vt.  465." 
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impeaching  the  existence  and  capacity  of  the  corporation;  and, 
having  taken  a  loan  as  a  stockholder,  can  not  sustain  the  plea 
of  the  want  of  capacity  of  plaintiff  to  sue  for  the  recovery  of 
the  amount  loaned.' 


'AmericanHomesteadCo.fi.Linigan, 
46  La.  Ann.  1118;  15  So.  Rep.  369,  per 
Breaux,  J. :  "The  illegality  on  which 
the  appellee  relies  might,  perhaps, 
have  been  sufficient  cause  for  defense 
on  the  part  of  third  persons  injurious- 
ly affected  by  such  transactions ;  but 
she  is  estopped  from  denying  the  ex- 
istence of  a  corporation  from  which 
she,  as  a  stockholder,  and  on  account 
of  her  shares,  has  received  benefits. 
The  subscriber  is  under  obligation  to 
perform  the  promise  distinctly  made, 
and  pay  all  that  is  legally  exigible. 
Having  voluntarily  acted  as  a  cor- 
porator,andexercised  privileges  which 
belong  to  that  capacity,  there  is  rea- 
son estopping  her  from  denying  the 
validity  of  the  charter.  The  question 
was  decided  in  Casey  v.  Galli,  94  U.  S. 
673.  The  court  said  :  'Where  a  share- 
holder of  a  corporation  is  called  upon 
to  respond  to  a  liability  as  such,  and 
where  a  party  has  contracted  with  a 
corporation,  and  is  sued  upon  the 
contract,  neither  is  permitted  to  deny 
the  existence,  or  the  legal  validity,  of 
such  corporation.  To  hold  otherwise 
would  be  contrary  to  the  plainest 
principles  of  reason  and  of  good  faith, 
and  involve  a  mockery  of  justice. 
Parties  must  take  the  consequences  of 
the  position  they  assume.  They  are 
estopped  to  deny  the  reality  of  the 
state  of  things  which  they  had  made 
appear  to  exist,  and  upon  which  others 
have  been  led  to  rely.  Sound  ethics 
require  that  the  apparent,  in  its  ef- 
fects and  consequences,  should  be  as 
if  it  were  real,  and  the  law  properly 
so  regards  it.'  In  Eaton  v.  Aspinwall, 
19  N.  y.  119:  'A  defect  in  the  pro- 
ceedings to  organize  a  corporation  is 
no  defense  to  a  stockholder  sued  to 
enforce    his    personal  liability,    who 


has  participated  in  the  acts  of  user 
as  a  corporation  de  facto,  and  appeared 
as  a  shareholder  upon  the  books  when 
the  debt  for  which  he  is  sued  was  con- 
tracted.' See  also,  Bice  on  Evidence 
(1st  ed.),  p.  891.  In  Liverpool,  etc., 
Insurance  Co.  v.  Hunt,  11  La.  Ann. 
623,  a  similar  principle  was  laid  down, 
and  the  court  sustained  a  suit  for 
the  restitution  of  money  paid  to  the 
defendant,  who  denied  the  existence 
of  the  company.  In  Hotel  Co.  ii. West, 
13  La.  Ann.  545,  the  stockholder  was 
not  permitted  to  set  up,  by  way  of  de- 
fense, any  illegality  in  the  charter,  or 
any  informality  in  the  organization. 
It  is  true  that  the  case  of  Working- 
men's,  etc..  Bank  v.  Converse,  29  La. 
Ann.  869,  is  not  absolutely  in  line 
with  these  and  other  state  and  United 
States  decisions  upon  the  subject. 
Article  446  of  the  civil  code  is  given, 
in  this  case,  the  effect  of  a  prohibitory 
law.  The  authority  to  stand  in  judg- 
ment is  one  of  the  rights  to  which  the 
defendant  consented  in  becoming  a 
stockholder.  She  is  as  much  pre- 
cluded from  denying  these  rights  as 
she  is  from  denying  the  validity  of 
the  charter.  The  clause  of  the  act  of 
incorporation  granting  the  authority 
is  not  in  contravention  of  laws  made 
for  the  perservation  of  public  order 
or  good  morals.  It  is  not  of  such  a 
prohibitory  character  as  that  it  may 
not  be  waived,  and  bind  the  party 
waiving.  The  principle  that  'corpora- 
tions unauthorized  by  law,  or  by  an 
act  of  the  legislature,  enjoy  no  public 
character,  and  can  not  appear  in  a 
court  of  justice,'  is  binding  and  must 
be  given  full  effect  as  against  third 
persons,  as  expressed  in  Working- 
men's,  etc.,  Bank  v.  Converse  Decis- 
ion,   29    La.    Ann.     369,      But    this 
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§  1042.  Withdrawal  of  subscription — By  deatli  or  insanity — 
Notice. — A  subscription  for  stock  in  a  corporation  may  be  with- 
drawn before  the  incorporation,  although  the  associates  have 
incurred  obligations  on  the  strength  of  the  subscription.  For 
until  incorporation  such  subscription  is  a  mere  proposition,  or 
offer,  which  may  be  withdrawn  like  any  other  unaccepted  of- 
fer.' A  subscriber  to  the  stock  of  a  corporation  to  be  formed 
can  withdraw  his  subscription  before  the  organization  thereof, 
and  before  its  acceptance,  and  before  the  expenditurie  of  any 
money,  and  with  the  consent  of  the  payee. ^      Where  the  de- 


requirement  ceases  when  parties 
choose  to  so  contract  as  to  absolutely 
bind  themselves,  and  receive  actual 
benefits,  from  which  they  can  not  be 
released  without  its  being  contrary 
'to  the  plainest  principles  of  reason 
and  good  faith.'  In  the  cited  case  a 
secretary  and  the  sureties  on  his  bond 
were  sued.  The  relations  of  a  stock- 
holder are  nearer  to  the  company,  in 
Bo  far  as  relates  to  the  responsibility 
for  the  charter,  and  other  acts  of  or- 
ganization. In  this  may  be  found 
suflBcient  difference  in  the  two  cases 
to  maintain  the  former  in  its  entirety. 
Be  this  as  it  may,  the  difference  of 
our  views  from  those  expressed  in  the 
Converse  Case  is  not  in  any  event 
great.  In  so  far  as  relates  to  stock- 
holders, however,  the  authority  of 
that  decision  must  yield  to  the  num- 
ber of  decisions  of  the  state  and 
United  States  courts." 

^Hudson  Real  Estate  Co.  v.  Tower, 
156  Mass.  82;  30  N.  E.  Eep.  465. 

2  Patty  V.  Hillsboro  Mill  Co.,  4 Texas 
C.  App.  224;  23  S.  W.  Rep.  336,  per 
Lightfoot,  C.  J. :  "In  the  case  of  Will- 
iams V.  Rogan,  59  Texas,  438,  the  sub- 
scription was  made  by  the  inhabitants 
of  a  county  to  assist  in  the  erection  of 
buildings  for  a  high  school,  on  a  prop- 
osition made  by  a  church  to  establish 
such  a  school  on  a  designated  sum  be- 
ing contributed  by  the  inhabitants. 
Judge  Stayton,  in  an  able  opinion. 


held,  in  effect,  that  the  subscribers 
had  the  right  to  withdraw  until  the 
subscription  was  accepted  by  the 
church,  but,  when  accepted,  it  then 
became  a  contract  between  the  par- 
ties, and  was  binding.  He  says: 
'The  party  making  the  promise  is 
bound  to  nothing  until  the  promisee, 
within  a  reasonable  time,  engages  to 
do,  or  else  does  or  begins  to  do,  the 
thing  which  is  the  condition  of  the 
first  promise.  Until  such  engage- 
ment or  such  doing,  the  promisor  may 
withdraw  his  promise,  because  there 
is  no  mutuality,  and  therefore  no  con- 
sideration for  it.'  1  Parsons  on  Con- 
tracts, §  450.  In  the  case  of  Doyle  v. 
Glasscock,  24  Texas,  200 ;  Hopkins  v. 
Upshur,  20  Texas,  89 ;  McCrimmin  v. 
Cooper,  27  Texas,  113, — it  was  held 
that  it  was  necessary,  before  a  recov- 
ery could  be  had  upon  a  subscription, 
to  show  that  some  act  had  been  done 
by  the  promisee, — either  an  accept- 
ance of  the  terms  of  the  subscription, 
or  an  expenditure  of  money  or  labor. 
One  party  can  not  be  bound  to  a  con- 
tract without  binding  both.  At  the 
time  appellants  withdrew  their  names 
from  the  subscription,  they  gave  no- 
tice to  J.  H.  Knox,  whose  firm  was  to 
build  the  mill ;  also,  to  a  number  of 
the  other  subscribers,  at  a  regular 
meeting,  including  a  party  who  was 
afterwards  elected  secretary  of  the 
corporation.     It  does  not  seem  that 
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fendants  subscribed  under  seal  for  stock  in  a  corporation,  and 
afterwards  articles  of  incorporation  were  executed,  and  officers 
elected,  but,  before  the  incorporation  was  complete,  defend- 
ants orally  informed  the  president  that,  if  a  certain  change  in 
the  policy  was  made,  they  would  no  longer  be  associates,  and 
would  not  pay  their  subscriptions,  which  change  occurred,  it 
was  held  that  the  evidence  was  sufl&cient  to  show  a  withdrawal 
of  the  subscription.'     A  corporation  wrote  to  defendant,  offer- 


the  subscription  had  yet  been  com- 
pleted up  to  520,000.  Certainly,  no 
organization  had  been  perfected,  and 
no  subscription  books  of  the  intended 
corporation  had  been  opened,  no  di- 
rectors appointed,  and  no  contract 
with  J.  H.  Knox  &  Co.  for  the  con- 
struction of  the  building  had  been 
made.  See  Galveston  Hotel  Co.  v.  Bol- 
ton, 46  Texas,  633.  Also  Galveston 
Hotel  Co.  V.  Tiernan,  46  Texas,  636, 
note.  Chief  Justice  Gray,  of  Massa- 
chusetts, thus  lays  down  the  rule :  'A 
promise  to  pay  money  to  promote  the 
objects  for  which  a  corporation  is  es- 
tablished falls  within  the  general  rule. 
In  every  case  in  which  this  court  has 
allowed  a  recovery  upon  a  promise  of 
this  description,  the  promisee's  accept- 
ance of  the  defendant's  promise  was 
shown,  either  by  express  vote  or  con- 
tract, assuming  a  liability  or  obliga- 
tion, legal  or  equitable,  or  else  by 
some  unequivocal  act,  such  as  ad- 
vancing or  expending  money  or  erect- 
ing a  building  in  accordance  with  the 
terms  of  the  contract,  and  upon  the 
faith  of  the  defendant's  promise.'  Cot- 
tage, etc.,  Church  v.  Kendall,  121  Mass. 
528 ;  Athol  Music  Hall  Co.  v.  Carey, 
116  Mass.  471 ;  1  Story  on  Contracts, 
656;  1  Parsons  on  Contracts,  378." 

'  Hudson  Eeal  Estate  Co.  u.  Tower, 
161  Mass.  10;  36  N.  E.  Rep.  680;  per 
Allen,  J. :  "The  plaintiff  only  con- 
tended that  the  notice  must  be  given 
to  the  proper  officer  or  officers.  And 
it  would  plainly  be  impracticable  to 
require  a  direct  personal    notice  to 


them  all.  The  right  to  withdraw 
would  be  nugatory  if  this  were  neces- 
sary. A  subscriber  who  has  a  right 
to  withdraw  may  not  know,  or  have 
the  means  of  knowing,  who  all  of  his 
associates  are,  or  where  they  live.  If 
he  does  know,  they  may  be  many  in 
number,  and  widely  scattered,  or 
some  of  them  may  be  away  on  a  jour- 
ney. No  general  meeting  of  them 
may  be  called  which  he  can  attend 
without  leaving  the  state.  He  need 
not  wait  for  a  meeting  before  giving 
his  notice  of  withdrawal.  It  was  in- 
deed belli,  in  an  early  case  in  Eng- 
land, that  all  of  the  other  subscribers 
must  not  only  have  notice,  but  must 
actually  consent,  before  one  of  the 
subscribers  could  withdraw.  Kidwelly 
Canal  Co.  v.  Raby,  2  Price,  93.  But 
now,  in  England,  as  well  as  here,  no 
such  consent  is  necessary.  If  every 
one  of  the  other  subscribers  should  ob- 
ject, yet  it  is  the  right  of  a  subscriber 
to  withdraw  before  the  corporation  is 
formed.  It  is  merely  a  question  of 
giving  due  notice  of  his  withdrawal. 
And  in  England  it  is  not  intimated  in 
any  modern  case,  so  far  as  our  ex- 
amination has  gone,  that  notice  must 
be  given  to  all  the  other  subscribers, 
or  to  a  meeting  of  subscribers.  The 
retraction  has  usually  been  made  to 
the  same  persons  to  whom  the  appli- 
cation for  shares  was  made.  See 
Lindley  on  Partnership,  99-105,  and 
numerous  cases  cited.  In  this  country, 
no  case  has  been  cited,  and  we  have 
found  none,  discussing  the  question 
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ing  to  buy  land  for  a  certain  amount  of  its  stock,  and  defend- 
ant replied,  offering  to  sell  for  a  larger  amount,  and  reserving 
certain  rights  in  the  land,  the  directors  voted  to  accept  his 
proposition,  and  directed  the  treasurer  to  deliver  the  stock  on 
receipt  of  a  deed,  but  did  not  communicate  the  acceptance  to 
defendant,  who  withdrew  his  proposition.  It  was  held  that 
defendant  was  not  a  stockholder.'  The  death  or  insanity  of  a 
subscriber  before  the  formation  of  the  corporation  is  a  revoca- 
tion of  a  subscription.^ 


what  notice  of  withdrawal  will  be  suf- 
ficient. In  some  cases  no  attempt  to 
withdraw  was  made  till  after  the  cor- 
poration was  formed.  See,  for  exam- 
ples, International,  etc..  Association 
-o.Walker,  83  Mich.  386 ;  .47  N.  W.  Rep. 
338;  Richelieu  Hotel  Co.  v.  Interna- 
tional Military  Encampment  Co.,  140 
111.  248;  29 N.  E.  Rep.  1044;  Ashuelot, 
«tc.,  Shoe  Co.  V.  Hoit,  56  N.  H.  548; 
Shober'u.  Lancaster,  etc.,  Association, 
68  Pa.  St.  429.  It  is  said  in  Cartwright 
-v.  Dickinson,  88  Tenn.  476;  12  S.  W. 
Hep.  1030:  'Before  the  organization 
of  the  corporation  and  acceptance  of 
the  subscription,  *  *  *  the  promot- 
ers might  perhaps  agree  to  release  a 
subscriber  by  substituting  other  names 
for  his.'  This  goes  on  the  idea  that 
the  subscriber  has  not  an  absolute  right 
to  withdraw,  and  that  somebody's  as- 
sent is  necessary.  In  Plank  Tavern 
Co.  V.  Burkhard,  87  Mich.  182;  49  N. 
"W.  Rep.  562,  the  subscriber  apparently 
made  known  his  refusal  to  the  persons 
who  brought  a  second  paper  to  be 
signed  by  him,  and  it  was  held  to  be 
sufficient ;  but  the  proper  mode  of  giv- 
ing such  notice  is  not  discussed,  and 
the  court  incidentally  remarks  that 
'the  corporators  well  knew,  when  the 
company  was  organized,  *  *  *  that 
the  defendants  expressly  repudiated 
the  whole  arrangement.'  In  most  of 
the  cases  where  the  right  of  withdraw- 
al of  a  subscription  has  been  held  to 
exist,  there  is  nothing  to  show  that  all 


the  other  subscribers  were  notified, 
and  there  has  been  no  question  as  to 
the  sufficiency  of  the  mode  in  which 
the  withdrawal  was  made.  See,  in  ad- 
dition to  the  cases  above  cited,  Auburn 
Bolt  and  Nut  "Works  v.  Shultz,  143  Pa. 
St.  256;  22  Atl.  Rep.  904;  Muncy  En- 
gine Co.  V.  De  La  Green,  143  Pa.  St. 
269 ;  13  Atl.  Rep.  747 ;  Garrett  v.  Dills- 
burg,  etc.,  R.  Co.,  78 Pa.  St.  465 ;  Stras- 
burg  R.  Co.  V.  Echternacht,  21  Pa.  St. 
220.  An  offer  of  reward  made  by  pub- 
lic proclamation  may  be  withdrawn  in 
the  same  manner,  and  the  fact  that  a 
claimant  of  the  reward  was  ignorant 
of  the  withdrawal  of  the  offer  is  im- 
material. Shuey  v.  United  States,  92 
U.  S.  73.  And,  if  not  withdrawn  by 
any  express  notice,  a  withdrawal  is 
implied  after  the  lapse  of  a  consider- 
able time.  Loring  v.  Boston,  7  Mete. 
(Mass.)  409." 

'  Cozart  V.  Herndon,  114  N.  C.  252; 
19  S.  E.  Rep.  158. 

'^  Phipps  V.  Jones,  20  Pa.  St.  260 ; 
"Wallace  v.  Townsend,  43  Ohio  St.  537 ; 
3  N.  E.  Rep.  601 ;  Pratt  v.  Trustees,  93 
111.  475;  Sedalia,  etc.,  R.  Co.  v.  "Wil- 
kerson,  83  Mo.  235.  Insanity  is  also 
held  to  be  a  revocation  in  Beach  -o. 
First  Methodist  Episcopal  Church,  96 
111.  177.  Death  is  a  public  fact,  of 
which  all  the  world  must  take  notice, 
though  the  above  decisions  were  not 
put  on  that  ground.  Marlett  v.  Jack- 
man,  3  Allen  (Mass.),  287.  But  insan- 
ity is  not. 
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§  1043.  Subscriptions  procured  by  fraud. — Where  a  subscrip- 
tion to  the  capital  stock  of  a  corporation  was  procured  by  fraud 
of  the  corporation,  and  the  subscriber  discovered  the  fraud 
without  laches,  and  repudiated  the  contract  in  a  reasonable 
time  after  the  discovery  of  the  fraud,  and  before  the  execution 
by  the  corporation  of  an  assignment  for  benefit  of  creditors, 
such  facts  constitute  a  defense  to  an  action  by  the  assignee 
against  the  subscriber  for  his  subscription,  although  the  credit- 
ors gave  credit  to  the  corporation  on  the  faith  of  such  subscrip- 
tion.' 


1  Savage  v.  Bartlett  (1894),  78  Md. 
561,  Robinson,  0.  J.:  "As  against  the 
company  itself,  it  is  well  settled  that 
a  shareholder  may  rescind  a  contract 
of  subscription  procured  through  the 
fraud  ot  the  company,  within  a  reason- 
able time  after  the  discovery  of  the 
fraud.  'Contracts  of  this  description,' 
says  Lord  Eomilly,  'between  an  indi- 
vidual and  a  company,  so  far  as  mis- 
representation or  suppression  of  the 
truth  is  concerned,  are  to  be  treated 
like  contracts  between  any  two  indi- 
viduals. If  one  man  makes  a  false 
statement,  which  misleads  another, 
the  way  in  which  that  is  to  be  treated 
affords  the  example  for  the  way  in 
which  a  contract  is  to  be  treated  where 
a  company  makes  a  false  statement 
which  misleads  an  individual.'  Cen- 
tral R.  Co.  V.  Kisch,  L.  R.  2  PI.  L.  99. 
And  this  well-settled  rule  applies  with 
even  greater  strictness  in  regard  to 
representations  set  forth  in  a  pros- 
pectus issued  by  a  company  for  the 
purpose  of  inviting  persons  to  join  in 
the  undertaking;  and  although  some 
allowances  must  be  niade  for  the  man- 
ner in  which  the  advantages  which 
are  likely  to  be  enjoyed  )jy  the  sub- 
scribers are  described,  yet,  as  was  said 
by  the  lord  chancellor  in  the  case  to 
which  we  have  just  referred,  'no  mis- 
statement or  concealment  of  any  ma- 
terial facts  or  circumstances  ought  to 
be  permitted.'  And  then  he  quoted 
with  approval  what  was  said  by  Vice 
Chancellor  Kindersley  in  the  case  of 


New  Brunswick,  etc..  Land  Co.  v. 
Muggeridge,  1  Drew.  &  S.  363.- 
'Those  who  issue  a  prospectus  hold- 
ing out  to  the  public  the  great  ad- 
vantages which  will  accrue  to  persons 
who  will  take  shares  in  a  proposed  un- 
dertaking, and  inviting  them  to  take 
shares  on  the  faith  of  the  representa- 
tions therein  contained,  are  bound  to 
state  everything  with  strict  and  scrup- 
ulous accuracy,  and  not  only  to  ab- 
stain from  stating  as  a  fact  that  which 
is  not  so,  but  to  omit  no  one  fact 
within  their  knowledge,  the  existence 
of  which  might  in  any  degree  affect 
the  nature  or  extent  or  quality  of  the 
privileges  and  advantages  which  the 
prospectus  holds  out  as  inducements 
to  take  shares.  At  the  same  time, 
contracts  of  subscription  procured  by 
fraud  are  not  void,  but  voidable,  at  the 
election  of  the  shareholders;  for,  al- 
though deceived  and  misled,  he  has 
the  right  to  abide  by  the  contract.  If, 
however,  he  means  to  rescind  the  con- 
tract, he  must  do  so  within  a  reason- 
able time  after  the  discovery  of  the 
fraud.'  'A  man  must  not,'  said  Lord 
Romilly,  'play  fast  and  loose.  He 
must  not  say,  "I  will  abide  by  the  com- 
pany, if  successful,  and  I  will  leave 
the  company  if  itfails,"  and  therefore, 
when  a  misrepresentation  is  made,  of 
which  any  one  of  the  shareholders- 
has  notice,  and  can  take  advantage  to 
avoid  his  contract  with  the  company, 
it  is  his   duty  to   determine  at  onca 
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§  1044.  The  same  subject  continued — Laches. — A  subscriber 
for  stock  in  a  corporation  formed  to  purchase  and  develop  cer- 
tain land,  who  was  induced  to  subscribe  by  statements  made  by- 
one  of  its  promoters,  on  whose  supposed  disinterested  and  super- 
ior judgment  he  relied,  in  ignorance  that  such  promoter  had  an 
option  on  the  land,  is  not  liable  on  his  subscription.'  The 
promoters  of  a  proposed  Virginia  corporation  agreed  that  the 
capital  stock  should  be  a  specified  sum .  About  a  month  before  de- 
fendant's testator  subscribed  for  stock  therein,  the  executive 
committee  passed  a  resolution  to  increase  the  capital  stock  to 
twice  that  sum,  but  the  resolution  was  never  approved,  and 
the  change  was  never  made.  No  misleading  information  was 
given  out  by  those  in  charge  of  the  organization.  Testator 
could  easily  have  advised  himself  of  the  failure  to  make  the 
change  in  the  amount  of  the  capital  stock.  It  was  held  that 
he  subscribed  without  condition  as  to  the  proposed  increase.* 
And  laches  does  not  begin  to  run  as  against  a  subscriber's 
right  to  repudiate  a  subscription  obtained  from  him  by  fraud 
until  he  has  knowledge  of  the  fraud,  or  of  facts  which  would 
reasonably  arouse  inquiry  on  his  part.' 

whether  he  will  depart  from  the  com-  most  candor  and  honesty.    Crump  v. 

pany,  or  whether  he  will  remain  a  United  States  Mining  Co.,  7  Gratt.  352; 

member.'  Ashley's  Case,  L.  E.  9  Eq.  Bosher  v.  Richmond  Land  Co.,  89  Va. 

262."     And  see   Fear  v.  Bartlett,  81  455;  16  S.  E.  Eep.  360;  Central  E.  Co. 

Md.  435;  32  Atl.  Rep.  322.  v.  Kiach,  L.  R.  2  H.  L.  99." 

'Virginia  Land  Co.  v.  Haupt  (Va.  ^(jienn  v.  Hunt,  120  Mo.  330;  25  S. 

1894),  19  S.  E.  Rep.  168,  per  Lewis,  W.  Eep.  181. 

J..  "  The  authorities  are  abundant  in  *  Virginia  Land  Co.  t;.  Haupt  (Va. 
support  of  the  general  rule  that  one  1894),  19  S.  E.  Rep.  168,  per  Lewis,  J. . 
who  is  fraudulently  Induced  by  an  "The  date  from  which  laches  begins 
agent  of  a  corporation — and  a  pro-  to  run  is  the  time  when  the  subscriber 
moter  is  an  agent  of  the  proposed  is  first  chargeable  with  notice  that  a 
corporation — to  subscribe  to  its  capi-  fraud  has  been  perpetrated  upon  him. 
tal  stock  may,  at  his  option,  repudiate  Mere  suspicions  or  random  state- 
the  contract;  and  that  a  fraud  may  ments,  heard  in  public  or  in  stock- 
consist  as  well  in  the  suppression  of  holders'  meetings,  do  not  necessarily 
what  is  true  as  in  the  representation  constitute  notice.  But,  after  a  sub- 
of  what  is  false.  Indeed,  the  law  is  scriber's  suspicions  are  reasonably 
that,  where  the  person  solicited  to  aroused,  it  is  his  duty  to  investigate 
subscribe  has  no  other  information  on  at  once.  The  corporation  has  the  bur- 
the  subject  than  that  the  agent  chooses  den  of  proof  in  asserting  that  the 
to  convey,  the  statement  of  the  agent  subscriber  had  notice  and  was  guilty 
ought  to  be  characterized  by  the  ut-  of  laches.     Applying  these  principles 
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§  1045.  Transfer  of  shares.— The  general  rule  is  that 
shares  of  stock  of  a  corporation  are  personal  property,  and  may 
be  transferred  like  any  other  property,  unless  the  transfer  is 
restrained  by  the  charter  or  articles  of  association,  and  that  a 
bo7ia  fide  transfer  terminates  the  liability  of  the  transferrer 
either  to  the  company  or  to  creditors.' 


to  the  present  case,  we  are  of  opinion 
upon  the  ground  of  fraud  the  case  is 
-with  the  defendant,  and  that  there 
lias  been  no  waiver  of  the  fraud  on 
his  part ;  and,  as  this  view  is  decisive 
of  the  case,  it  is  needless  to  consider 
whether  the  case  is  within  the  ruling 
in  Norwich,  etc.,  Manufacturing  Co.  u. 
Hockaday,  89  Ya.  557;  16  S.  E.  Eep. 
877,  on  the  ground  of  a  variance." 

1  Van  Demark  v.  Barons,52 Kan.779 ; 
35  Pac.  Rep.  798,  per  Horton,  C.  J. : 
"The  decisions  of  the  courts  upon  this 
question  have  been  exceedingly  con- 
flicting, but  the  rule  announced  is  in 
accord  with  the  previous  intimations 
of  this  court.  Valley  Bank  &  Sav. 
Inst.  V.  Ladies'  Cong.  Sewing  Soc,  28 
Kan.  423.  In  Plumb  v.  Bank,  48  Kan. 
484 ;  29  Pac.  Rep.  699,  it  was  observed : 
'The  registration  of  stock  required  by 
statute  is  in  part  for  the  benefit  of  the 
public  and  to  provide  creditors  with  a 
record  of  those  who  are  individually 
liable  in  case  the  corporation  becomes 
unable  to  meet  its  obligations.  *  *  * 
The  general  rule  is  that  the  books  of 
the  corporation  furnish  evidence  as  to 
what  persons  are  entitled  to  the  rights 
and  privileges  of  stockholders,  and  to 
whom  creditors  may  look  for  payment 
in  the  event  of  the  insolvency  of  the 
corporation.'  See  also, German  Savings 
Bank  j'.Wulfekuhler,19  Kan.  60 ;  Hen- 
tig  V.  James,  22  Kan. 326.  This  rule  also 
seems  to  be  in  accord  with  the  express 
legislative  will.  Paragraph  1193,  Gen. 
St.  1889,  reads :  'The  clerk  or  other  of- 
ficer having  charge  of  the  books  of  any 
corporation,  on  demand  of  the  plaintiff 
in  any  execution  against  the  corpora- 
tion, his  agent  or  attorney,  shall  fur- 


nish such  plaintiff,  his  agent  or  at- 
torney, with  the  names  and  places  of 
residence  of  the  stockholders  (so  far 
as  known) ,  and  the  amount  of  stock 
held  by  each,  as  shown  by  the  books 
of  the  corporation.'  The  constitution 
of  our  state  ordains  that '  dues  from 
corporations  shall  be  secured  by  indi- 
vidual liability  of  the  stockholders  to 
an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder ;  and 
such  other  means  as  shall  be  provided 
by  law ;  but  such  individual  liabilities 
shall  not  apply  to  railroad  corpora- 
tions, nor  corporations  for  religious  or 
charitable  purposes.'  The  provision 
of  the  statute  permitting  an  execution 
to  be  issued  provides  the  stock- 
holder is  liable  to  '  an  extent  equal 
in  amount  to  the  amount  of  stock 
by  him  or  her  owned,'  etc.  Para- 
graph 1192,  Gen.  St.  1889.  The  true 
meaning  of  the  constitution  and  stat- 
ute is  manifest.  Each  stockholder 
is  liable  for  the  dues  of  the  corporation 
to  an  additional  amount  equal  to  the 
stock  owned  by  him  or  her ;  that  is, 
owned  at  the  time  the  liability  at- 
taches. Missouri  has  a  statute  almost 
identical  with  ours,  permitting  an 
execution  to  issue  against  a  stock- 
holder. Section  13,  Wag.  St.  291. 
The  Missouri  statute,  and  the  por- 
tion of  our  statute  requiring  construc- 
tion at  our  hands,  seem  to  have 
been  taken  almost  literally  from  the 
English  statute  of  8  and  9  Vict.,  c. 
16,  §  36.  The  English  statute  is  con- 
strued by  the  courts  of  that  country 
to  permit  executions  to  be  issued 
against  the  persons  only  who  are 
stockholders   at  the  time   the  execu- 


^1046 


CONTRACTS    OF    CORPORATIONS. 


1333 


§  1046.  Disclosing  corporate  insolvency  as  between  stock- 
holders.— A  stockholder,  in  making  a  contract  of  any  kind 
with  the  corporation  of  which  he  is  a  member,  is  in  some  sense 
dealing  with  a  creature  of  which  he  is  a  part,  and  holds  a 
common  interest  with  the  other  stockholders,  who,  with  him, 
constitute  the  whole   of  that  artificial  entity,  and  is  properly 


i;ion  against  the  property  or  effects  of 
the  corporation  'is  found  to  be  ineffect- 
ual. Nixon  V.  Green,  11  Exch.  549;  3 
Hurl.  &  N.  686.  The  Missouri  courts, 
lollowing  the  construction  given  by 
the  English  courts,  also  hold  that,  un- 
der the  statute,  the  liability  of  the 
stockholder  is  measured  by  the  num- 
TDer  of  shares  held  by  him  at  the  time 
■of  the  return  of  the  execution  nulla 
iona.  Skrainka  v.  Allen,  76  Mo.  384. 
In  this  case,  no  action  in  equity  was 
brought  to  marshal  the  liabilities  of 
all  the  stockholders,  but  a  motion  was 
made  only  for  the  issuance  of  an  exe- 
cution. '  While  we  maintain  the  right 
of  a  shareholder  to  dispose  of  his  shares 
absolutely,'  said  Dillon,  J.,  in  a  well- 
considered  case,  'by  an  out  and  out 
sale  and  registered  transfer,  and  thus 
escape  liability,  provided  the  sale  is 
made  bona  fide,  and  the  purchaser  is 
in  law  capable  of  assuming  the  lia- 
bilities of  the  transferrer,  yet  this 
■does  not  involve  the  right  to  trans- 
fer shares  for  a  fraudulent  pur- 
pose, or  under  circumstances  which 
the  transferrer  knows  will  make 
the  transfer,  if  it  is  sustained,  work 
a  fraud  upon  other  stockholders, 
or  upon  creditors.'  Johnson  c;.  Lafliu, 
•6  Cent.  Law  J.  124.  We  ,are  referred, 
upon  the  part  of  the  plaintiff  below, 
among  others,  to  the  following  cases 
from  Ohio :  Brown  v.  Hitchcock,  36 
Ohio  St.  667,  and  Wheeler  v.  Faurot, 
37  Ohio  St.  26.  It  is  urged  that  the 
•constitution  and  statutes  of  Ohio  are 
substantially  the  same  as  those  of  this 
state.  There  is  a  slight  difference 
only  in  the  constitutions  of  the  two 


states,  but  a  wide  difference  in  the 
statutes.  In  construing  the  statute  of 
Ohio,  the  language  of  'all  stockhold- 
ers *  *  *  shall  be  deemed  and 
held  liable  for  an  amount  equal  to 
their  stock  subscribed  in  addition  to 
such  stock,  for  the  purpose  of  secur- 
ing the  creditors  of  such  company, 
and  that  the  trustees  and  directors 
*  *  *  shall  be  deemed  and  held 
individually  liable  for  all  debts  con- 
tracted by  them,'  was  held  as  a  legisla- 
tive indication  that  the  statute  in- 
cluded those  who  were  stockholders 
at  the  time  the  indebtedness  was  in- 
curred, and  also  all  of  those  who  suc- 
cessively stand  in  their  shoes  in  re- 
spect to  the  same  stock.  Therefore  the 
Ohio  decisions  hold  that  the  as- 
signees, as  well  as  the  assignors,  of 
stock  are  necessary  parties  in  actions 
to  enforce  the  liability  of  stockhold- 
ers; the  purchasers  of  stock  being 
held  in  that  state  as  indemnitors  to 
the  assignors  against  their  liability  to 
creditors.  Wheeler  v.  Faurot,  37  Ohio 
St.  26.  The  effect  of  these  decisions  is 
to  attach  the  liability  to  the  stock,  and 
not  to  the  stockholder  merely.  But 
in  Brown  v.  Hitchcock,  36  Ohio  St. 
667,  deciding  that  the  personal  liabil- 
ity of  a  stockholder  is  not  discharged 
by  the  subsequent  assignment  or 
transfer  of  his  stock,  two  of  the 
ablest  judges  dissented.  The  decis- 
ions referred  to  were  made  by  the 
supreme  court  of  Ohio  after  the  adop- 
tion of  our  constitution  and  statute, 
and  therefore  we  are  not  required  to 
follow  the  judicial  construction  of  that 
state." 
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held  to  a  larger  measure  of  candor  and  good  faith  than  if  he 
were  not  a  stockholder.'  But  where  there  is  no  relation  of 
trust  between  two  stockholders  of  a  corporation,  the  one  is  not 
required,  during  negotiations  with  the  other  for  the  purchase 
of  his  stock,  to  disclose  the  insolvency  of  the  corporation.^ 

§  1047.   De   facto  corporations — Liabilities  arising  from. — 

It  is  well  settled  that  a  substantial  compliance  with  the 
law,  although  imperfect  and  irregular,  in  a  bona  fide  attemjDt 
to  incorporate,   followed  by  a  user    of    corporate    rights,   will 


'  Twin  Lick  Oil  Co.  v.  Marbury,  91 
U.  8.  587;  Beach  v.  Miller,  130111. 162. 

^Eothmillery.  Stein  (1894),  143  N.Y. 
581,  594;  38  N.  E.  Eep.  718,  per  Peck- 
ham,  J.:  "Insolvency  is  not  always 
regarded  as  of  so  fundamental  a 
character  that  its  mere  concealment 
in  any  transaction  is  in  and  of  it- 
self a  fraud.  Thus,  in  Nichols  v. 
Pinner,  18  N.  Y.  295,  it  was  held 
that  a  merchant  who  knew  that 
he  was  insolvent,  and  nevertheless 
purchased  goods  without  disclosing 
that  fact,  there  being  no  inquiry  by  the 
vendor,  was  not  necessarily  guilty  of 
fraud  on  account  of  such  concealment, 
because  he  might  have  been  honestly 
of  the  opinion  that  he  could  yet  go  on 
and  retrieve  his  affairs.  That  case 
was  again  before  this  court  under  the 
name  of  Nichols  v.  Michael,  23  N.  Y. 
264,  but  the  above  doctrine  was  not 
altered  or  shaken.  This  court,  there- 
fore, recognizes  that  there  is  a  great 
difference  between  the  insolvency  of 
one  who  is  about  to  purchase  goods 
and  that  of  the  maker  of  an  obliga- 
tion to  pay  money,  which  a  third 
party  desires  and  offers  to  sell ;  and  it 
is  seen  that  in  the  one  case  the  failure 
to  inform  the  other  of  the  fact  of  such 
insolvency  is  not  necessarily  a  fraud, 
and  in  the  other  its  willful  suppres- 
sion is.  We  think  the  present  case 
comes  more  within  the  principle  of  the 
merchant   buying  goods  than  of  the 


seller  of  commercial  paper,  the  maker 
of  which  he  knows  or  has  good  rea- 
son to  believe  to  be  insolvent.  In 
the  case  as  made  by  this  complaint  the 
vendee  of  the  stock  was  already  the 
owner  of  some  of  the  stock  in  the  same 
company,  and  plaintiff  was  neither  a. 
director  nor  other  officer  of  the  com- 
pany, and  had  no  special  means  of 
acquiring  information  superior  in  the 
least  degree  to  those  of  the  vendee. 
The  parties  occupied  no  position  of 
trust  or  confidence  towards  each  other, 
and  there  was  nothing  in  their  rela- 
tions each  to  the  other  that  had  in 
them  the  least  element  of  a  fiduciary 
nature.  Each  was  in  fact  dealing,  as 
it  is  called,  at  arm's  length  with  the 
other;  and  we  can  not  say  in  such 
case  that  it  would  have  been  the  legal 
duty  of  the  vendor  to  volunteer  the 
information  that  the  company  was 
insolvent.  The  defendant  was  held 
liable  in  Lefever  v.  Lefever,  30  N.  Y. 
27,  because  he  had  been  guilty  of 
false  representations,  and  his  position 
as  cashier  put  him  in  full  knowledge 
of  the  condition  of  the  bank  which 
the  other  did  not  in  fact  know.  In 
regard  to  a  business  corporation  which 
is  engaged  in  the  transaction  of  busi- 
ness as  a  going  concern,  the  mere  fact 
that  it  is  at  the  moment  insolvent  is 
not  of  that  kind  of  materiality  which 
breaks  in  upon  and  avoids  the  general 
rule  in  this  state  of  caveat  emptor." 
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create  a  de  facto  corporation,  and  the  corporate  existence  can 
not  be  collaterally  questioned  by  one  dealing  with  it  as  a  cor- 
poration.' When  parties  have  associated  themselves  together 
for  the  purpose  of  organizing  a  corporation  under  a  general 
law,  and  have  proceeded  in  good  faith  to  take  all  the  steps 
supposed  necessary  to  complete  such  incorporation,  and,  on 
the  faith  thereof,  engage  in  business  as  a  corporation  for  a  se- 
ries of  years,  a  party  who  has  repeatedly  dealt  with  them  as  such 
■corporation  will  not,  when  sued  on  a  note  and  mortgage  held 
by  it,  be  permitted  to  show,  as  a  defense  to  the  action,  that 
there  was  some  mere  technical  omission  in  the  steps  prescribed 
for  incorporation.  The  corporation  is  one  de  facto,  and  only 
the  state  can  inquire,  and  that  in  a  direct  proceeding,  whether 
it  be  one  de  jure."  But  an  association  of  persons  can  not  have 
even  a  de  facto  corporate  existence  under  a  general  law  which 
provides  for  the  formation  of  corporations,  unless  there  has 
"been  such  a  bona  fide  attempt  to  comply  with  the  requirements 
of  the  law  as  resulted  in  giving  at  least  a  color  of  legal  author- 
ity to  act  in  a  corporate  capacity.  Thus,  an  entire  failure  to 
€xecute  or  file  articles  of  incorporation,  as  required  by  the 
statute  before  persons  can  associate  and  do  business  as  a  cor- 
poration, precludes  any  claim  to  a  de  facto  corporate  exist- 
ence.'    But  where  certain    persons    subscribe    for  stock,  and 

'To  this  effect  are  Baker  ■».  Neff,  73  office  of  the  register  of  deeds  of  the 
Ind.  68 ;  Williamson  v.  Kokomo,  etc.,  county  or  in  the  office  of  the  secretary- 
Association,  89  Ind.  389 ;  Eice  v.  Rock  of  state,  left  the  organizers  of  this 
Island,  etc.,  R. Co. ,21  111.  93;  Buffalo,  bank  without  a  shadow  of  legal  cor- 
etc,  R.  Co.  V.  Gary,  26  N.  Y.  75 ;  Mok-  porate  existence.  There  was  no  sub- 
elumne,  etc.,  Mining  Co. ». Woodbury,  stantial  compliance  with  the  law,  and 
14  Cal.  424;  Oroville,  etc.,  R.  Co.  v.  there  could  be  no  de /acto  corporation. 
Plumas  Co.,  37  Cal.  361;  Swartwout  We  are  supported  in  this  conclusion 
-B.  Michigan,  etc.,  R.  Co.,  24 Mich.  389.  by  the  following  cases:  Bigelow  t). 
2  Pope  «.  Capital  Bank,  20  Kan.  440.  Gregory,  73  111.  197;  Kaiser  v.  Law- 
'  McLennan  v.  Hopkins  (Kan.  Oct.  rence,  etc..  Bank,  56  Iowa,  104;  8  N. 
1895),  41  Pac.  Rep.  1061,  Carver,  J. :  W.  Rep.  772 ;  Sheble  v.  Strong,  128  Pa. 
"An  entire  failure  on  the  part  of  the  St.  315;  18  Atl.  Rep.  397;  Hill?).  Beach, 
officers  of  the  bank  to  prepare  and  12  N.  J.  Eq.  31 ;  Stout  v.  Zulick,  48  N. 
execute  the  certificate  or  articles  of  J.  Law,  599;  7  Atl.  Rep.362;  Abbott  u. 
incorporation  required  by  law,  and  an  Omaha,  etc..  Smelting  Co.,  4  Neb.  416; 
entire  failure  to  file  a  certificate  or  Society  Perun  v.  Cleveland,  43  Ohio 
statement  of  any  kind  whatever  in  the  St.  481;  3  N.  E,  Rep.   357;    Buffalo, 
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organize  for  the  transaction  of  a  banking  business  by  the  elec- 
tion of  a  board  of  directors,  a  president,  and  cashier,  intend- 
ing to  incorporate  as  a  bank  under  the  general  laws  of  this 
state,  and  thereafter  pay  in  a  part  of  the  capital  subscribed, 
and  conduct  a  regular  banking  business  through  their  officers, 
in  the  belief  that  they  are  incorporated,  but  in  fact,  have  not 
complied  with  the  law  concerning  corporations  so  as  to  make 
such  organization  even  a  de  facto  corporation,  they  will  be  held 


etc.,  R.  Co.  V.  Gary,  26  N.  Y.75;  Hurt 
V.  Salisbury,  55  Mo.  310;  Granby, 
etc.,  Smelting  Co.'i).  Richards,  95  Mo. 
106;  8  S.  W.  Rep.  246;  ^Yhipple  a. 
Parker,  29  Mich.  369.  In  the  cases 
cited,  there  was  a  failure  on  the  part 
oi  the  organizers  of  the  claimed  cor- 
poration to  do  some  act,  generally  the 
neglect  to  file  the  articles  of  associa- 
tion or  incorporation,  made  by  the 
statute  a  prerequisite  to  corporate  ex- 
istence ;  and  the  rule  clearly  and  for- 
cibly laid  down  is  that  in  such  cases 
there  is  no  de  facto  corporation,  and 
that  the  claimed  corporate  existence 
may  be  attacked  collaterally.  An  ex- 
ception to  this  rule  exists  in  cases 
where  one  is  sued  by  the  alleged  cor- 
poration upon  a  contract  in  which  the 
corporate  capacity  is  recognized.  To 
this  effect  are  Jones  v.  Cincinnati,  etc., 
Foundry  Co.,  14 Ind.  89;  Meikel  u. Ger- 
man,etc..  Fund  Soc,  16Ind.l81 ;  Fres- 
no,etc..  Irrigation  Co. D.Warner,  72  Cal. 
379;  14  Pac.  Rep.  37;  Massey  v.  Citi- 
zens', etc..  Building  Assn.  ,22  Kan.  624. 
In  those  cases  another  principle  is  in- 
voked, which  does  not  permit  a  party 
to  avoid  the  obligation  of  his  con- 
tracts upon  the  mere  technical  objec- 
tion that  the  party  with  whom  he 
contracted  had  not  the  legal  capacity 
to  enter  into  the  contract  of  which  he 
has  had  the  benefit.  There  must  in 
such  cases  be  a  law  under  which  the 
incorporation    can    be    had.      There 


must  also  be  an  attempt  in  good  faith 
on  the  part  of  the  incorporators  to  in- 
corporate under  such  law.  And  when, 
after  this,  there  has  been  for  a  series- 
of  years  an  actual,  open,  and  notori- 
ous exercise,  unchallenged  by  the 
state,  of  the  powers  of  a  corporation, 
one  who  is  sued  on  a  note  held  by 
such  corporation  will  not  be  permitted 
to  question  the  validity  of  the  incor- 
poration as  a  defense  to  the  action. 
No  mere  matters  of  technical  omission 
in  the  incorporation,  no  acts  of  for- 
feiture from  misuser  after  the  incor- 
poration, are  subjects  of  inquiry  in 
such  an  action.  The  attempt  to  in- 
corporate, referred  to  in  that  case, 
must  be  something  more  than  the 
mere  physical  organization,  or  for- 
mal arrangement  into  a  working 
force,  of  the  promoters  of  the  enter- 
prise. Something  must  be  done  be- 
yond the  mere  transaction  of  business 
in  the  manner  and  form  usually 
adopted  by  corporations.  There  must 
also  be  something  more  tangible  and 
effective  than  a  mere  mental  opera- 
tion in  the  direction  of  what  is  in- 
tended. The  steps  taken  and  the  at- 
tempt made  must,  to  some  extent  and 
in  some  degree,  have  resulted  in  the 
effecting  of  those  things  which  the 
law  designates  as  a  prerequisite  to  a 
corporate  existence,  however  informal 
and  irregular  such  proceedinga  and 
results  may  be." 
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to  be  liable  as  partners  for  the  debts  contracted  by  the  officers 
of  such  bank  in  the  due  course  of  its  business.' 

§  1048.  The  same  subject  continued. — A  corporation  de  facto 
exists  when,  from  irregularity  or  defect  in  the  organization  or 
constitution,  or  from  some  omission  to  comply  with  conditions 
precedent,  a  corporation  de  jure  is  not  created,  but  there  has 
been  a  colorable  compliance  with  the  requirements  of  some 
law  under  which  an  association  might  lawfully  be  incorporated 
for  the  purpose  and  with  the  powers  assumed,  and  a  user  of 
the  rights  claimed  to  be  conferred  by  the  law;  that  is,  when 
there  is  an  organization  with  color  of  law,  and  the  exercise  of 
corporate  franchises  and  functions.^  Where  it  is  shown  that 
there  is  a  charter  or  a  law  under  which  a  corporation,  with 
the  powers  assumed,  might  lawfully  be  incorporated,  and  there 
is  a  colorable  compliance  with  the  requirements  of  the  charter 
or  law,  and  a  user  of  the  rights  claimed  under  the  charter  or 
law,  the  existence  of  a  corporation  de  facto  is  established.'  If, 
however,  an  organization  is  completed  when  there  is  no  law, 
or  an  unconstitutional  law,  authorizing  such  organization  as 
a  corporation,  one  who  contracted  with  the  organization  is  not 
estopped  from  denying  its  corporate  existence.*  Corporations 
can  not  exist  except  by  force  of  express  law.  A  society  that  can 
not  be  incorporated  because  organized  to  resist  the  enforcement 
of  laws  can  not  sue  in  its  society  name  for  the  collection  of  a 
debt.*  A  corporation  de  facto  can  not  exist  in  the  absence  of  a 
law  authorizing  its  organization;  and  in  such  a  case  the  carry- 
ing on  of  the  business  in  the  corporate  name  is  no  evidence  of 
user  which  can  be  considered  in  aid  of  corporate  existence.^ 

'McLennan  «.  Hopkins  (Kan.  Oct.  the  state  constitution  was  not  estopped 

1895),  41  Pac.  Rep.  1061.  from  denying  its  lawful  existence. 

"  Snider's  Sons  Co.  v.  Troy,  91  Ala.  '  Detroit  Schuetzen  Bund  v.  Detroit 

224.  Agitations  Verein,  44  Mich.  313. 

s  Stout  V.  Zulick,  48  N.  J.  Law,  599.  « gaton  u.  Walker,  76  Mich.  579 ;  43 

*  Heaston  v.  Cincinnati,  etc.,  R.  Co.,  N.  W.  Rep.  638.     In  this  connection, 

16Ind.  275.   See  also,  Snyder  v.  Stude-  see  also,  Scovill  u.  Thayer,  105  U.S. 

baker,  19  Ind.  462,  and  cases  there  143,   and  Norton  v.   Shelby  County, 

cited.  In  St.  Louis  Association  t!.  Hen-  118  IT.  S.  425;  6  Sup.  Ct.  Rep.  1121. 

nessy,  llMo.App.  555,  it  washeldthat  One  of  the  head  notes  in  the  latter 

one  who  had  subscribed  for  stock  in  a  case  is  as  follows :     "An  unconstitu- 

supposed  corporation   prohibited  by  tional  act  is  not  a  law.    It  confers  no 
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A  corporation  organized  under  a  void  law  can  not  enforce  a 
mortgage  made  to  it;  but,  if  not  organized  for  an  unlawful 
purpose,  a  receiver  for  it  can  demand  in  equity  an  accounting 
for  the  debt  purporting  to  be  secured  tliereby.' 

§  1049.  De  facto  officers — Binding  acts. — In  New  Jersey  it 
lias  been  adjudged  that,  as  in  favor  of  creditors  and  third  per- 
sons dealing  with  a  corporation  in  good  faith,  the  regularity 
and  validity  of  its  organization,  effected  under  color  of  its 
charter,  can  not  be  impeached,  and  the  acts  of  its  officers,  who 
are  officers  de  facto  under  color  of  an  election,  are  binding  on 
the  corporation.* 


rights.  It  imposes  no  duties.  It  af- 
fords no  protection.  It  creates  no 
■oiBce.  It  is,  in  legal  contemplation, 
as  inoperative  as  though  it  had  never 
been  passed." 

^  Burton  v.  Schildbach,  45  Mich. 
504. 

^Hackensack  Water  Co.  v.  DeKay, 
36  N.  J.  Eq.  548.  In  Kuser  v.  Wright 
(N.  J.  1895),  31  Atl.  Rep.  397,  it  ap- 
peared that  the  Ott  and  Brewer  Com- 
pany was  incorporated  under  the  laws 
of  this  state  with  three  directors.  Our 
statute  provides  that  to  transact  busi- 
ness there  must  be  at  least  three  direc- 
tors elected,  and  that,  when  a  director 
ceases  to  be  a  stockholder,  he  shall 
also  cease  to  be  a  director.  Bell,  one  of 
the  directors,  made  an  assignment  for 
the  benefit  of  creditors,  after  which 
the  other  two  directors  executed  chat- 
tel mortgages  to  three  of  the  appel- 
lants, who  loaned  money  to  the  cor- 
poration at  the  same  time,  and  took 
the  mortgages  without  notice  that 
Bell  had  ceased  to  be  a  stockholder. 
It  was  held  that,  as  to  third  jnu-ties 
dealing  in  good  faith  with  the  com- 
pany, without  notice  (jf  any  infirmity 
in  the  title  of  Bell  as  a  director,  he 
must  lie  regarded  as  a  director  de 
facto,  and  thus  the  company  had, 
when  the  security  was  given,  three 
directors,  as  required  liy  law.  We  quote 


Van  Syckle,  J. :  "In  Doremus  v. 
Dutch  Reformed  Church,  3  N.  J.  Eq. 
332,  Chancellor  Vroom  said  that 
'where  the  original  title  of  an  officer 
is  sufficient,  although  good  cause  of 
amotion  be  shown,  even  in  a  case 
where  the  charter  declares  that  for 
such  cause  of  amotion  the  officer  shall 
vacate  his  office,  the  office  is  not  de- 
termined until  there  be  an  amotion.' 
He  also  said  that,  'where  persons  are 
officers  de  facto,  they  are  in  colore 
officii,  and  their  acts  will  be  valid  un- 
til they  are  lawfully  ousted ;  and  more 
especially  as  they  respect  third  per- 
sons they  are  binding  on  the  corpora- 
tion.' The  authorities  are  cited  in 
the  opinion.  This  rule  has  never 
been  departed  from  in  this  state. 
Vice  Chancellor  Van  Fleet  in  Mechan- 
ics' Nat.  Bank  v.  H.  C.  Burnet 
Manf'g  Co.,  32  N.  J.  Eq.  236,  adopted 
it.  He  there  declares  that:  'If  the 
officers  selected  are  ineligible,  or  are 
elected  irregularly  or  illegally,  but 
are  allowed  by  the  proprietors  of  the 
corporation  to  take  control  of  its  prop- 
erty, and  to  exercise  its  functions  and 
powers,  they  become  officers  de  facto, 
and  as  such  may  act  for  and  bind  the 
corporation.  An  officer  de  facto  is  one 
who  has  the  reputation  of  being  the 
officer  he  assumes  to  be,  and  yet  is 
not   a  good  officer  in  point  of  law. 
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§  1050.  Proving  officers'  autliority  wliere  official  minutes 
are  lost. — Where  the  directors  of  a  corporation  adopted  a  res- 
olution authorizing  the  president  to  pay  off  a  corporate  debt 
by  giving  a  mortgage  for  that  purpose,  and  at  a  subsequent 
meeting,  by  resolution,  ratified  the  execution  of  the  mortgage, 
but  the  minutes  of  the  resolutions  were  lost  and,  therefore,  not 
entered  in  the  record  book  of  the  corporation,  it  was  held  in 
an  action  against  the  corporation  to  foreclose  the  mortgage 
that  parol  evidence  was  admissible  to  prove  the  resolutions  of 
the  directors,  by  which  the  mortgage  was  authorized  and  rat- 
ified.' 


From  a  very  early  time  it  has  been 
held  that  the  acts  of  de  facto  officers 
are  binding  upon  the  corporation  until 
they  are  lawfully  ousted,  especially  so 
far  as  their  acts  create  rights  in  favor 
of  third  persons.'  That  such  is  the 
current  of  authority  will  appear  by 
reference  to  the  books.  Mining  Co. 
V.  Anglo-Oalifornian  Bank,  104  TJ.  S. 
192;  Beach  on  Private  Corporations, 
§§  233,  234;  Angell  &  Ames  on  Cor- 
porations, §  287.  In  San  Jose  Sav. 
Bank  v.  Sierra  Lumber  Co.,  63  Cal. 
179,  a  director  who  had  ceased  to  be 
a  stockholder,  no  judgment  of  ouster 
having  been  pronounced  against  him, 
was  held  to  be  a  director  de  facto,  and 
his  acts  valid  as  to  third  persons.  Mr. 
Taylor,  in  his  work  on  Private  Cor- 
porations (§§  187,  188),  after  stating 
the  rule  as  formulated  in  the  cases 
above  cited,  says:  'It  is  submitted 
that  this  statement  of  the  rule  does 
not  give  sufficient  prominence  to 
the  principle  of  estoppel,  on  which 
the  rule  depends — a  principle  which, 
in  its  application  to  the  responsibility 
of  corporations  for  the  acts  of  de  facto 
officers,  may  be  stated  thus :  If  a  body 
of  men,  acting  as  a  corporation,  per- 
mits certain  persons  to  act  openly  as 
corporate  officers,  or  if  it  is  permit- 
ted by  the  directors,  assuming  them 
to  have  had  the  power  to  appoint  the 
officer  in  question,  the  corporation 
86 


will  not,  to  the  detriment  of  persons 
who,  in  good  faith,  have  acted  on  the 
assurance  that  the  persons  acting  as 
officers  were  the  officers  they  assumed 
to  be,  be  permitted  to  impeach  the 
validity  of  their  acts  and  contracts  on 
the  ground  that  such  persons  were  not 
legally  corporate  officers.'  Bottom- 
ley's  Case,  L.  R.  16  Ch.  Div.  681,  is  not 
in  conflict.  In  that  case,  the  contest 
wa;s  between  the  company  and  its  own 
stockholders.  Five  directors  were 
necessary  to  conduct  the  business. 
After  one  became  disqualified  by  in- 
solvency, the  other  four  took  proceed- 
ings by  which  they  attempted  to  en- 
force a  forfeiture  against  some  of  their 
stockholders.  Sir  George  Jessel,  M. 
R.,  held  that  the  shareholders  were 
entitled  to  have  the  business  of  the 
company  conducted  according  to  the 
articles  of  the  association  in  relation 
to  that  proceeding.  As  between  stock- 
holders and  the  company,  that  was 
the  correct  rule.  In  re  County  Life 
Assjar.  Co.,L.  E.5Ch.  App.  288,  a  poli- 
cy signed  by  three  de  facto  directors  of 
the  company  was  enforced  in  favor  of 
the  party  insured.  Lord  Justice  Gif- 
fard  observed,  in  delivering  his  judg- 
ment, that  he  did  not  hesitate  to  say 
that  the  business  of  companies  could 
not  be  carried  on  if  this  was  not  held 
to  be  the  law." 
1  Rno-cH    V.    Lakeport,    etc.,    Assn. 
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§  1051.  Making  of  notes,  etc.,  by  the  president  and  secretary  of 
the  corporation. — In  Arkansas  there  is  no  usage  or  custom  from 
which  the  authority  of  the  president  and  secretary  of  electric 


(Cal.  1896),  43  Pac.  Rep.  1106,  Van 
Fleet,  J. :  "A  meeting  of  the  direct- 
ors of  the  corporation  was  held  to 
devise  means  to  meet  said  obligation, 
and  a  resolution  was  thereat  adopted 
providing  'that  the  president  make 
all  necessary  arrangements  for  paying 
off  the  debt  by  giving  a  mortgage,  or 
any  other  means.'  In  pursuance  of 
this  authority  the  president  negotiated 
a  loan  of  the  necessary  amount  to 
satisfy  the  debt  referred  to,  and  as 
security  for  such  loan  the  president 
and  secretary,  executed  the  note  and 
mortgage  in  suit  to  the  plaintiffs. 
The  mortgage  was  not  under  seal,  the 
corporation  having  adopted  none. 
At  a  subsequent  meeting  of  the  di- 
rectors of  the  corporation  the  action 
of  its  officers  in  giving  the  note  and 
mortgage  was  reported  to  the  board, 
and  thereupon  a  resolution  was  adopt- 
ed fully  ratifying  their  action  in  the 
premises.  It  does  not  clearly  appear 
whether  either  of  these  meetings  of 
the  board  of  directors  was  regularly 
called,  but  it  was  shown  that  at  both 
meetings  all  the  members  of  the  board 
were  present.  There  was  evidence 
tending  to  show  that  at  each  meeting 
a  rough  minute  of  the  proceedings  of 
the  board  was  kept  on  slips  of  paper, 
but  in  neither  instance,  from  some 
neglect  or  oversight,  was  any  record 
of  the  action  of  the  board  made  or 
entered  in  the  regular  minute  or  rec- 
ord book  of  the  corporation,  and  the 
rough  minutes  could  not  be  found, 
and  were  not  produced  at  the  trial. 
Upon  this  showing  the  court  below 
permitted  plaintiffs  to  show  the  pro- 
ceedings of  the  board  of  directors  by 
parol,  and  in  this  we  think  it  com- 
mitted no  error.  One  of  the  objections 
was  that,  although  no  regular  record 


was  kept,  the  rough  minutes  of  the 
meeting  were  not  sufficiently  ac- 
counted for  to  admit  of  the  introduc- 
tion of  parol  proof;  and  that,  if  ad- 
mitted, it  should  have  been  confined 
to  a  showing  of  what  was  contained  in 
those  rough  notes  or  minutes.  We 
think  the  showing  was  quite  sufficieut 
to  admit  of  parol  proof,  and  that 
plaintiffs  were  properly  permitted  to 
show  what  in  fact  took  place  at  the 
meetings,  without  reference  to  what 
may  have  been  the  contents  of  the  lost 
memorandums.  It  is  the  duly  authen- 
ticated record  in  the  books  of  the  cor- 
poration, which  is  the  best  evidence, 
and,  in  the  absence  of  such,  any  com- 
petent secondary  evidence  may  be  ad- 
mitted to  show  what  the  act  of  the 
board  was.  The  rough  notes  of  the 
meetings  were  as  much  secondary  ev- 
idence as  the  testimony  of  the  wit- 
nesses, and,  if  produced,  would  only 
have  been  admissible,  like  any  other 
secondary  fact,as  tendingto  show  what 
took  place.  While  the  records  of  the 
corporation  are  usually  regarded  as 
the  best  evidence  of  the  action  of  the 
board,  yet,  upon  an  issue  whether  a 
resolution  was  passed  authorizing  a 
given  contract  or  conveyance,  the  fact 
may  be  proved  by  parol.  Again,  it 
will  happen  in  some  cases  that  the 
resolution  may  be  passed,  but  not 
noted  of  record,  in  which  case  the  fact 
may  be  proved  by  witnesses  who  can 
testify  to  it,  as  in  other  cases.  And 
see,  Bank  v.  Weaver  (Cal.),  31  Pac. 
Rep.  160.  The  objection  that  the  res- 
olution purporting  to  authorize  the 
execution  of  the  note  and  mortgage  is 
not  sufficient  in  form  to  justify  the 
acts  of  the  officers  of  the  corporation 
under  it  is  untenable,  but,  if  otherwise, 
the  subsequent  ratification  of  the  ac- 
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street  railway  companies  to  execute  notes  will  be  implied  ;  and 
such  authority  will  not  be  presumed  from  the  mere  fact  that 
they  have  exercised  it.  It  is  held,  also,  that,  as  the  statutes 
of  that  state  confer  the  management  of  business  corporations 
on  not  less  than  three  directors,  any  powers  of  the  president 
and  secretary  of  such  corporations  to  act  for  them  must  be  del- 
egated and  special.^    Unless  the  authority  is  expressly  conferred 


tion  of  the  president  and  secretary 
•was  equivalent  to  precedent  autliority. 
It  was  not  necessary  to  specially  plead 
such  ratification.  It  was  involved  in 
the  issue  of  whether  the  instruments 
were  executed  by  the  corporation." 

1  City  Electric  E.  Co.  v.  First  Nat. 
Exch.  Bank  (1896),  34  S.  W.  Eep.  89, 
per  Wood,  J. :  "Where  the  authority 
of  the  president  and  secretary  to  bind 
the  corporation  is  challenged,  as  it 
has  been  by  the  answer  in  this  case, 
that  authority  should  be  shown  by 
the  proof,  and  not  be  presumed  as  a 
matter  of  law.  Mount  Sterling,  etc., 
Turnpike  Co.  v.  Looney,  1  Metc.(Ky.) 
550;  Bacon  v.  Miss.  Insurance  Co.,  31 
Miss.  116;  4  Thompson  on  Corpora- 
tions, 4619;  Craft  v.  Railroad  Co.,  150 
Mass.  207;  22  N.  E.  Eep.  917;  First 
Nat.  Bank  v.  Hogan,  47  Mo.  472 ;  Dab- 
ney  v.  Stevens,  40  How.  Prac.  341;  1 
Waterman  on  Corporations,  445 ;  Hol- 
lowell,  etc.,  Banku.  Hamlin,  14 Mass. 
178 ;  Chicago,  etc.,  E.  Co.  v.  James,  22 
Wis.  194;  Bliss  v.  Kaweah,  etc.,  Irri- 
gation Co.,  65  Cal.  502.  We  are  aware 
that  there  are  authorities  contra,  and 
counsel  for  appellee  have  cited  us  to 
American  Exch.  Nat.  Bank  v.  Oregon 
Pottery  Co.,  55  Fed.  Eep.  265,  where 
it  is  held  that,  'if  the  president  and 
secretary  sign'  a  negotiable  promis- 
sory note,  'their  authority  is  inferred 
from  their  official  relation.'  This  case 
is  analogous,  the  question  being  pre- 
sented (as  in  the  case  at  bar)  on  de- 
murrer to  an  answer  which  negatived 
the  authority  of  the  president  and  sec- 
retary to  issue  such  paper.  But  the 
court,   to  sustain  its  position  in  that 


case,  cited  only  two  cases,  viz :  Mer- 
chants' Bank  v.  State  Bank,  10  Wall. 
604;  and  Crowley  v.  Genesee  Min- 
ing Co.,  55  Cal.  273.  In  the  case  in 
10  Wall.,  supra,  the  court  uses  this 
language :  'It  should  have  been  left 
to  the  jury  to  determine  whether, 
from  the  evidence  as  to  the  powers 
exercised  by  the  cashier,  with  the 
knowledge  and  acquiescence  of  the 
directors,  and  the  usage  of  other 
banks  in  the  same  city,  it  might  not 
be  fairly  inferred  that  the  cash- 
ier had  authority  to  bind  the  de- 
fendant.' True,  it  is  also  said 
'that,  if  the  contract  can  be  valid 
under  any  circumstances,  an  innocent 
party  in  such  a  case  has  a  right  to  pre- 
sume their  existence,  and  the  corpo- 
ration is  estopped  to  deny  them.'  But 
we  submit  that  the  broad  dicta  of  the 
latter  quotation,  in  view  of  the  fact 
that  there  was  a  usage  of  other  banks, 
and  a  usual  course  of  dealing,  with 
the  knowledge  and  acquiescence  of 
the  directors,  shown,  were  unneces- 
sary for  the  determination  of  the  ques- 
tion before  the  court.  It  was  the  very 
language  doubtless  which  caused  the 
learned  circuit  judge  in  American 
Exch.  Nat.  Bank  v.  Oregon  Pottery 
Co.,  55  Fed.  265,  to  hold,  as  a,  matter 
of  law,  that  the  authority  of  the  presi- 
dent and  secretary  would  be  presumed 
from  the  fact  that  they  had  exercised 
it.  So,  also,  in  the  California  case 
cited  to  support  the  ruling  in  55  Fed., 
supra,  it  was  admitted  that  the  presi- 
dent, whose  authority  was  being  ques- 
tioned, 'was  the  superintendent  and 
general  managing  *gent,  having  full 
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by  the  charter  or  given  by  the  board  of  directors,  it  may  bo 
stated,  as  a  general  proposition,  that  the  president  and  secre- 


control  of  the  business  ol  the  corpo- 
ration.' The  difference,  therefore,  be- 
tween those  cases  and  the  one  at  bar, 
and  the  one  in  which  they  were  cited, 
is  too  obvious  for  further  notice.  'The 
facts  of  the  case  of  Gelpcke  v.  City  of 
Dubuque,  1  Wall-CU.S.)  175  (where  the 
language  above  quoted  from  Judge 
Swayne  in  10  Wall,  was  first  used  by 
him),  and  in  Supervisors  v.  Schenck, 
5  Wall.  772;  City  of  Lexington  v. 
Butler,  14Wall.282;  Todu.  Kentucky, 
etc..  Land  Co.,  57  Fed.  Eep.  47-53,  and 
National  Bank  «.Young,41  N.  J.Eq.531 ; 
7  Atl.  Rep.  488 — also  cited  by  counsel 
for  appellee,  where  this  dictum  has 
been  repeated,  did  not  justify  such  a 
sweeping  declaration  of  law.  For 
an  examination  of  these  will  show 
that,  in  some  of  the  cases,  municipal 
or  county  bonds  were  in  controversy, 
■which  showed  upon  their  face  author- 
ity for  their  issue ;  and  in  other  cases, 
that  the  contracts  or  transactions 
made  or  performed  by  the  agent  of 
the  corporation  were  such  as  had 
been  frequently  or  usually  made  or 
performed  by  him  before,  in  the 
course  of  the  business  of  the  corpora- 
tion ;  or,  that  the  corporation  had  re- 
ceivedsome  benefit  from  theunauthor- 
ized  act.  But  the  doctrine  announced 
in  American  Exchange  Nat.  Bank  v. 
Oregon  Pottery  Co.,  55  Fed.  Eep.  265, 
is  unsound,  and  not  supported  by  the 
weight  of  authority.  Besides,  the 
principle  it  seeks  to  establish  is  in  con- 
flict with  the  doctrine  announced  by 
the  Supreme  Court  of  the  United  States 
in  Western  Nat.  Bank  v.  Armstrong, 
152  U.  S.  346;  14  Sup.  Ct.  Rep.  572, 
where  it  was  held  '  that  the  vice- 
president  of  a  bank,  however  general 
his  powers,  could  not  exercise  such  a 
power  unless  specially  authorized  so 
to  do,  and  that  persons  dealing  with 
the  bank  were  presumed  to  know  the 


general  powers  of  the  officers.'  Mr. 
Morawetz,  in  speaking  of  these  dicta 
in  those  cases  where  they  have  been 
incautiously  used,  said :  '  They  must 
be  considered  in  view  of  the  facts  of 
the  particular  cases  in  which  they 
were  made.  Taken  alone,  as  state- 
ments of  a  principle  or  rule  of  law, 
they  are  certainly  not  in  accordance 
with  the  decisions,  and  can  not  be 
supported  upon  any  sound  principle.' 
2  Morawetz  on  Private  Corporations, 
§  608.  The  rule  that,  'if  the  president 
and  secretary  sign,  their  authority 
is  inferred  from  their  official  rela- 
tion,' provided  they  might  have  had 
power  under  any  circumstances  to 
issue  such  paper  for  the  corporation, 
is  begging  the  question  where  the 
authority  itself  is  challenged.  This 
rule,  too,  ignores  a  fundamental  prin- 
ciple of  the  law  of  agency,  whether 
applied  to  natural  persons  or  corpora- 
tions; for  corporations  can  only  act 
through  agents.  It  is  said  by  Mr. 
Mecham,  in  his  work  on  Agency 
(§289),  that  'every  person  dealing 
with  an  agent  is  bound  to  ascertain 
the  nature  and  extent  of  his  authority. 
He  must  not  trust  to  the  mere  pre- 
sumption of  authority,  nor  to  any 
mere  assumption  of  authority  by  the 
agent.'  Judge  Miller,  of  the  Supreme 
Court  of  the  United  States,  in  The 
Floyd  Acceptances,  7  Wall.  666,  said: 
'The  person  dealing  with  an  agent, 
knowing  that  he  acts  only  by  virtue 
of  a  delegated  power,  must,  at  his 
peril,  see  that  the  paper  on  which  he 
relies  comes  within  the  power  under 
which  the  agent  acts.'  And  this  ap- 
plies to  every  person  who  takes  the 
paper  afterwards ;  for,  said  he,  'it  is 
to  be  kept  in  mind  that  the  protection 
which  commercial  usage  throws 
around  negotiable  paper  can  not  be 
used  to  establish  the    authority    by 
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tary  of  a  corporation  are  not  empowered  to  bind  it  by  their 
signatures  to  commercial  paper.  They  have  no  inherent 
power  to  execute  negotiable  notes  in  the  name  of  the  corporation.' 


which  it  was  issued.'  This  language 
is  exceedingly  apposite  to  the  case  at 
bar.  It  must  be  presumed  that  the 
answer  in  this  case  denies  in  toto  the 
authority  of  the  president  and  secre- 
tary to  issue  negotiable  paper.  Hence, 
this  case  bears  no  analogy  to  that  line 
of  cases  where  the  authority  exists  for 
some  purposes,  but  is  exercised  for 
different  purposes  than  that  for  which 
it  was  conferred.  Where  the  author- 
ity to  issue  negotiable  paper  exists  at 
all  in  the  president  and  secretary, 
then  the  innocent  holder  would  have 
the  right  to  assume  that  it  was  prop- 
erly and  lawfully  issued.  Our  statute 
for  the  incorporation  of  business  cor- 
porations expressly  confers  the  man- 
agement of  their  business  affairs  upon 
'not  less  than  three  directors.'-  Sand. 
&  H.  Dig.,  §§  1330-1335.  Another 
section  makes  it  a  felony  for  the  presi- 
dent or  secretary  of  a  corporation  to 
'willfully  and  designedly  sign  with 
intent  to  issue  a  promissory  note 
without  authority  from  the  charter  or 
by-laws  of  such  corporation.'  Sand. 
&  H.  Dig.,  §  1604.  Surely  the  legisla- 
ture would  not  have  made  it  a  felony 
for  these  officers  to  issue  negotiable 
notes,  if  they  had  such  power  virtute 
officii.  From  the  above  provisions  it 
appears  that  the  president  and  secre- 
tary of  corporations  are  not  general 
agents.  Whatever  power  they  may 
have  to  act  for  the  corporation  at  all 
in  business  matters  must  be  delegated 
and  special.  We  note,  en  passant, 
that  the  statute  defines  the  duty  of  the 
secretary  to  be  that  of  'keeping  the 
books  of  the  corporation.'  Sand.  & 
H.  Dig.,  §  1332.  See  Taylor  on  Cor- 
porations, §  236;  1  Beach  on  Private 
Corporations,  §  202,  and  authorities 
cited  in  note;  Life  and  Fire  Ins.  Co. 


V.  Mechanic  Fire  Ins.  Co.,  7  Wend. 
(N.Y.)  31.  Those  cases  which  hold  that 
the  president  and  secretary , or  any  oth- 
er officer,  of  a  corporation  will  be  pre- 
sumed to  have  authority  where  they 
have  exercised  it,  provided,  under 
any  circumstances,  it  might  have 
been  conferred  upon  them,  proceed 
upon  the  theory  of  a  usage  or  custom 
from  which  authority  will  be  implied. 
But  such  a  theory  can  not  be  main- 
tained as  to  electric  street  railways  in 
this  state,  for  the  reason  that  no  such 
usage  as  to  them  exists.  A  usage,  to 
be  good,  and  of  which  the  courts  will 
take  judicial  notice,  must  be  general, 
and  of  such  long  standing  as  to  have 
become  a  part  of  the  law  itself.  Mus- 
sey  V.  Eagle  Bank,  9Metc.  (Mass.)  306 ; 
Merchants'  Bank  v.  State  Bank,  10 
Wall.  (U.  S.)  604 (dissenting opinion). 
The  incorporation  of  electric  street 
railways  in  the  state  of  Arkansas  is  of 
comparatively  recent  date,  and  such 
corporations  do  not  yet  exist  to  any 
general  extent  throughout  the  state. 
Moreover,  it  can  scarcely  be  conceived 
how  a  usage  of  the  kind  mentioned 
could  have  sprung  up  in  view  of  our 
statutory  provisions,  and  especially 
that  one  making  it  a  felony  for  the 
president  or  secretary  of  a  cor- 
poration to  willfully  and  design- 
edly issue  promissory  notes,  with- 
out authority  from  the  charter  or 
by-laws.  Sand.  &  H.  Dig.,  §  1604." 
In  Estes  v.  German  Nat.  Bank  (Ark. 
1896),  34,  S.  W.  Rep.  85,  quite  a  dif- 
ferent result  was  reached,  as  the 
articles  of  association  empowered  the 
president  to  borrow  money,  give 
checks  and  indorse  notes  in  the  name 
of  the  company. 

'  Tiedeman  on  Commercial  Paper, 
§121;  McCullough  v.  Moss,  5  Denio, 
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§  1052.  Corporate  liability  on  stock  certificates. — While  cor- 
porate stock  certificates  do  not  possess  all  the  qualities  of 
commercial  paper  they  do  possess  some  of  them.  Innocent 
parties  dealing  in  them  will  be  protected  upon  analogous  prin- 
ciples, and,  in  a  proper  case,  will  be  entitled  to  compel  recog- 
nition as  stockholders,  where  power  exists  to  issue  new  certifi- 
cates, or  to  indemnity  where  it  does  not.  If  a  stock-broker 
receives  in  good  faith  from  the  transfer  clerk  of  a  corporation, 
for  sale  on  the  clerk's  own  account,  a  certificate  of  stock  of  the 
corporation,  bearing  the  genuine  signatures  of  the  proper  offi- 
cers and  of  the  registrar  of  transfers  and  having  on  its  face  all 
the  essential  evidence  of  genuineness,  and  having  indorsed 
thereon  a  blank  form  of  transfer  purporting  to  be  signed  by 
the  person  named  in  the  certificate,  witnessed  by  the  transfer 
clerk,  and  before  taking  the  certificate  for  sale  or  guaranteeing 
its  genuineness,  sends  it  to  the  office  of  the  corporation  for  ver- 
ification, and  is  informed  by  a  person  in  charge  and  having 
authority  in  the  matter  that  the  certificate  is  in  a  condition  for 
transfer,  and,  acting  upon  the  faith  of  such  assurance,  sells 
the  certificate  and  guarantees  its  genuineness,  as  required  by 
the  rules  of  the  stock  exchange,  and  on  its  being  subsequently 
discovered  to  be  in  fact  spurious  and  worthless,  as  having  been 
fabricated  by  the  transfer  clerk  above  genuine  signatures,  takes 
it  back — he  may  recover,  the  corporation  being  estopped  to 
deny  its  liability  to  indemnify  him  or  his  assignee.^ 

(N.  Y.)  567 ;  4  Thompson  on  Corpora-  fide  holder  of  certificates  of  stock, 
tions,  §  4619 ;  Life  and  Fire  Ins.  Co.  v.  fraudulently  issued  or  put  in  circula- 
Mechanic  Fire  Ins.  Co.,  7  Wend.  31;  tion  by  the  wrongful  or  criminal  acts 
Hyde  v.  Larkin,  35  Mo.  App.  365;  of  its  officers  or  agents,  are  quite  well 
Pierce  on  American  Railroad  Law,  settled.  Numerous  cases  involving 
32-34;  Walworth  County  Bank  v.  these  questions  have  received  the  at- 
Farmers'  Loan  and  Trust  Co.,  14  Wis.  tention  of  this  court,  and  quite  recent- 
325 ;  1  Morawetz  on  Private  Corpora-  ly  some  new  features  of  such  trans- 
tions,  §  537;  Titus  v.  Cairo,  etc.,  R.  actions  have  appeared.  New  York, 
Co.,  37  N.  J.  Law,  98-102;  Wait  v.  etc.,  R.  Co.  v.  Schuyler,  34  N.  Y. 
Nashua,  etc.,  Association  (N.  H.),  23  30;  Fifth  Avenue  Bank  u.'Forty-sec- 
Atl.  77,  and  authorities  there  cited;  ond  Street  R.  Co.,  etc.,  137  N.  Y. 
National  Bank  v.  Atkinson,  55  Fed.  231 ;  Manhattan  Life  Ins.  Co.  v.  Forty- 
Rep.  465.  second  Street  R.  Co.,  etc.,  139  N.  Y. 
'  Jarvis  v.  Manhattan  Beach  Co.  146;  Knox  v.  Eden  IMusee,  etc.,  148 
(March  1896),  148  N.  Y.  652,  O'Brien,  N.  Y.  441.  The  liability  in  such  cases 
J.:  "The  principles  upon  which  a  cor-  is  determined  by  an  application  of 
poration  may  be  held  liable  to  a  bona  the  general  rules  of  law  that  govern 
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§  1053.  The  same  subject  continued. — The  act  of  the  man- 
ager of  a  business  corporation,  without  any  authority  to  issue 
certificates  for  any  purpose,  in  issuing  as  security  for  a  personal 
debt,  surrendered  certificates  of  stock  directed  by  its  president 
to  be  canceled,  and  of  which  the  company  had  never  invested 
the  manager  with  indicia  of  ownership,  is  a  willful  and  crim- 
inal act,  and  upon  no  principle  of  agency,  either  express  or  im- 
plied, can  the  corporation  be  made  liable  therefor.  The  facts 
that  the  president  of  a  business  corporation  having  given  in- 
struction so  to  do  in  a  single  instance  relied  upon  its  man- 
ager, an  employe  who  had  theretofore  proved  trustworthy,  to 
cancel  certain  certificates  of  stock  indorsed  in  blank  and  sur- 
rendered for  transfer,  and  that  for  that  purpose  the  uncanceled 
certificates  were  left  in  a  safe  to  which  the  manager  had  access, 
do  not  constitute  such  actionable  negligence  as  will  estop  the 
company  from  claiming  such  certificates  as  against  a  bona  fide 
holder  to  whom  the  manager  thereafter  wrongfully  and  fraud- 
ulently delivered  them,  as  security  for  a  loan  to  himself,  nor 
do  they  render  the  corporation  liable  to  such  holder  for  the 
value  of  the  certificates.'     What  the  manager  did  was  a  willful 

the  relations  of  principal  and  agent  patently  in  proper  form  for  transfer, 
as  developed  and  applied  to  corpora-  by  the  very  agent  of  the  defendant 
tions,  acting  solely  through  such  agen-  that  it  had  held  out  to  the  public  as 
<;ies.  The  principal  is  liable  to  a  third  the  person  who  had  the  power  to  rep- 
person  in  a  civil  action  for  the  fraud  resent  and  act  for  it  in  making  such 
or  other  malfeasance  of  his  agent,  per-  transfer." 

petrated  by  the  latter  in  the  course  of  '  Knox  v.  Eden  Musee  Co.  (Feb. 
his  employment,  although  the  prin-  1896),  148  N.  Y.  441,  Andrews,  C.  J. : 
cipal  did  not  authorize,  justify  or  know  "We  have  found  no  case  entitled  to 
of  the  misconduct.  In  this  case  the  be  regarded  as  authority  which  de- 
certificate  contained  the  genuine  sig-  nies  to  the  owner  of  a  stock  certificate 
natures  of  three  authorized  officers  or  which  has  been  lost  without  hisnegli- 
agents  of  the  defendant,  namely,  the  gence,  or  stolen,  the  right  to  reclaim 
president,  the  assistant  treasurer  and  it  from  the  hands  of  any  person  in 
the  registrar.  The  paper  upon  its  whose  possession  it  subsequently 
face  was  an  assurance  to  the  public,  comes,  although  the  holder  may  have 
through  the  acts  of  its  ofiicers,  that  a  taken  it  in  good  faith  and  for  value, 
person  named  therein,  whether  a  real  The  precise  question  has  not  often 
or  fictitious  person,  was  the  owner  of  been  presented  to  the  courts,  for  the 
one  hundred  shares  of  its  capital  stock,  reason  probably  that  they  have  with 
It  had  upon  its  face  all  the  essential  great  uniformity  held  that  stock  cer- 
evidence  of  genuineness,  and  it  was  tificates  were  not  negotiable  instru- 
presented  to  the  brokers  for  sale,  ap-  ments  in  the  broad  meaning  of  that 
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and  criminal  act,  perpetrated  for  private  gain  and  not  con- 
nected with  any  official  authority  or  semblance  of  authority 
which  he  possessed  as  agent  of  the  corporation.' 


phrase,  but,  whenever  the  question 
has  arisen,  it  has  been  held  that  the 
title  of  the  true  owner  of  a  lost  or 
stolen  certificate  may  be  asserted 
against  any  one  subsequently  obtain- 
ing its  possession,  although  the  holder 
may  be  a  bona  fide  purchaser.  An- 
derson V.  Nicholas,  28  N.  Y.  600; 
Bangor  Electric  Light  Co.  v.  Robin- 
son, 62  Fed.  Rep.  520;  Biddle  v.  Boy- 
ard,  13  Pa.  St.  150;  Barstow  v.  Savage 
Mining  Co.,  64  Cal.  388.  See  Shaw  v. 
Railroad  Co.,  101  U.  S.  557.  It  may 
be  observed  that  the  elaborate  opinion 
of  Judge  Rapallo  in  McNeil  v.  Tenth 
National  Bank,  46  N.  Y.  325,  to  show 
that  the  plaintiff  in  that  case  was  es- 
topped from  asserting  his  title  on  the 
ground  of  implied  agency,  was  quite 
unnecessary  if  a  transfer  of  a  stock  cer- 
tificate indorsed  in  blank  to  ahona  fide 
holder  conferred  a  title  as  against  the 
true  owner,  irrespective  of  the  fact 
whether  he  voluntarily  parted  with  the 
possession  or  was  deprived  of  it  by  fel- 
ony or  fraud.  It  is  plain,  we  think, 
that  the  argument  in  support  of  the 
judgment  in  this  case,  based  on  the 
complete  negotiability  of  stock  certifi- 
cates, is  not  supported  by,  but  is  con- 
trary to, tl)e decisions.  If  publicpolicy 
requires  that  a  further  advance  should 
be  made  in  more  completely  assimilat- 
ing them  to  commercial  paper  in  the 
qualities  of  negotiability,  the  legisla- 
ture and  not  the  courts  should  so  de- 
clare. Under  the  law,  as  it  has  hitherto 
prevailed  there  does  not  seem  to  have 
been  any  serious  hindrance  in  deal- 
ing with  property  of  this  character. 
It  may,  perhaps,  be  doubted,  taking 
into  consideration  the  interests  of  in- 
vestors as  well  as  dealers,  whether  it 
would  be  wise  to  remove  the  protec- 
tion which   the   true  owner  of  a  stock 


certificate  now  has  against  accident, 
theft  or  robbery.  The  system  of  reg- 
istry of  negotiable  bonds,  which  pre- 
vails to  a  considerable  extent,  author- 
ized by  statutes  of  some  of  the  states 
and  of  the  United  States,  seems  to  in- 
dicate a  tendency  to  restrict  rather 
than  to  extend  the  range  of  negotia- 
ble instruments.  Nor,  in  our  opin- 
ion, can  the  judgment  below  be  sus- 
tained upon  any  principle  of  agency 
in  Jurgens,  express  or  implied,  to 
issue  the  surrendered  certificates, 
which,  on  the  issue  of  the  new  certifi- 
cates to  Siebrecht,  became  mere  vouch- 
ers in  possession  of  the  company.  If 
it  can  be  said  that  the  direction  of  the 
president  to  Jurgens  to  cancel  the 
certificates  made  him  the  agent  of 
the  company  for  that  purpose,  it  was 
an  authority  to  destroy  and  not  to 
use.  His  act  in  abstracting  them 
from  the  safe  and  uttering  them  as 
valid  certificates  had  no  relation  to 
the  authority  conferred.  It  was  not 
an  act  of  the  same  kind  as  that 
which  he  was  authorized  to  perform. 
He  had  no  apparent  authority  to  is- 
sue them  as  genuine  certificates, 
because  he  had  no  authority  to  issue 
certificates  for  any  purpose.  *  *  *  The 
certificates  were  at  all  times  after  their 
surrender  and  before  they  were  ab- 
stracted b)'  Jurgens  from  the  safe  of 
the  defendant,  in  the  legal  possession 
of  the  company.  The  company  never 
placed  them  in  the  possession  of  Jur- 
gens or  invested  him  with  the  indicia 
of  ownership.  He  had  access  to  the 
safe  as  the  mere  servant  of  the  defend- 
ant. The  doctrine  of  implied  agency 
is,  we  think,  wholly  inapplicable  to  the 
circumstances  of  this  case." 

'Manhattan,  etc.,  Ins.  Co.  v.  Forty- 
second  Street,  etc.,  Co.,  139  N.  Y.  146. 
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§  1054.  Implied  authority  to  borrow. — A  corporation  is 
vested  with  the  power  and  capacity  to  make  contracts  within 
the  scope  of  the  powers  conferred  upon  it  by  the  act  of  incor- 
poration and  the  by-laws  which  the  organizers  thereof  may  see 
fit  to  adopt  for  the  government  of  the  corporation  and  its  offi- 
cers.' Where  a  corporation  is  created  for  the  purposes  of 
trade,  it  must  have  power  to  accept  bills  and  issue  notes. 
But  if  a  company  be  formed,  not  for  the  purpose  of  trade,  but 
for  other  purposes,  as,  for  instance,  to  supply  water,  the  na- 
ture of  its  business  does  not  raise  a  necessary  implication  that 
it  should  have  power  to  make  notes  and  issue  bills  ;  and  it 
seems  to  be  doubted  whether  there  must  not  be  an  express  au- 
thority to  enable  it  to  do  it.^  The  rule  formerly  was  that  cor- 
porations could  be  held  responsible  only  for  their  contracts 
and  agreements  made  under  seal.  In  the  modern  era  of  trade 
courts  have  usually  held  that  they  would  imply  in  the  cor- 
poration, and  those  who  had  control  of  its  affairs,  who  were, 
according  to  the  provisions  of  its  charter,  carrying  on  the  cor- 
porate concerns,  an  authority  to  borrow  money  for  the  use  of 
the  corporation  to  carry  into  effect  the  purposes  for  which  it 
was  organized,  and  without  which  it  could  not  subsist.' 

§  1055.  Estoppel  to  deny  indebtedness. — The  courts  have 
usually  held  that  although  a  contract  entered  into  by  a  corpora- 
tion or  its  officers  may  not  be  within  the  scope  of  the  powers 
conferred  upon  it  by  its  charter  or  by-laws,  yet  if  the  corpora- 
tion receives  the  benefit  therefrom  in  money  it  will  not  be  al- 
lowed to  deny  the  indebtedness  on  the  ground  that  its  officers 
were  not  empowered  to  make  the  contract.*  A  president  of  a 
corporation  went  to  one  holding  a  note  against  it,  and,  after 
telling  him  that  he  had  the  money  to  pay  the  note,  and  after 
the  creditor  had  produced  the  note,  he  told  the  creditor  that 
he  needed  the  money,  and  he  would  give  his  stock  in  the  cor- 

'  Dartmouth  College  v.  Woodward,  356,  and  cases  cited;  Rockwell  v.  Elk- 

4  Wheat.  518,  636;  Providence  Bank  horn  Bank,  13  Wis.  653. 

».  Billings,  4  Pet.  514,  561.  « Union    Gold  Min.   Co.   v.   Rocky 

2  2  Kent's  Commentaries,   13th  ed.,  Mt.  Nat.  Bank,  2  Colo.  248;  Bradley 

p.  300.  V.  Ballard,  65  111.  413,  419;   Whitney 

'  Ketchum  v.  City  of  Buffalo, 14  N.  Y.  Arms  Co.  v.  Barlow,  63  N.  Y.  62. 
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poration  as  security  if  he  could  keep  it.  The  creditor  decided 
that  he  did  not  want  the  stock,  but  said  that  it  could  stand  as 
it  was,  and  the  president  could  pay  it  to  him  in  a  few  months. 
The  president  used  the  money  for  his  own  purposes.  It  was 
held  that  the  indebtedness  of  the  corporation  was  thereby 
liquidated,  so  that  an  unauthorized  note,  given  in  renewal, 
was  without  consideration,  and  the  corporation  was  not  es- 
topped to  deny  its  validity.*  Where  the  president  of  a  corpora- 
tion agrees  that  the  corporation  shall  assume  the  debts  of  a 
person,  it  can  not  be  held  liable  by  a  creditor  of  such  person, 
no  corporate  action  with  relation  to  the  contract  being  shown, 
but  it  being  claimed  simply  that  money  paid  on  the  contract 
came  into  possession  of  the  corporation.^ 


'  Edwards  v.  Carson  Water  Co., 
21  Nev.  469;  34  Pac.  Eep.  381,  per 
Murphy,  C.  J. :  "Under  such  circum- 
stances, the  signing  of  the  note  can 
not  be  deemed  a  corporate  act,  for  the 
acta  of  officers  of  corporations  are  to 
be  tested  by  the  principles  of  the  law 
of  agency ;  and  no  agent  whatsoever 
can  bind  the  corporation  if  suoh 
agent  fails  to  act  in  accordance  with 
the  purposes  and  objects  of  the  cor- 
poration, and  within  the  scope  of  his 
authority.  Lyndon  Mill  Co.  v.  Lyn- 
don Literary  and  Biblical  Inst.,  63  Vt. 
581;  22  Atl.  Eep.  576;  Reynolds  & 
Henry  Const.  Co.  v.  Police  Jury,  44 
La.  Ann.  863;  11  So.  Eep.  236;  Miner 
V.  Belle  Isle  Ice  Co.  (Mich.),  53  N.W. 
Eep.  222 ;  Johnson  v.  Union,  etc.,  Sig- 
nal Co.,  129  N.  y.  653 ;  29  N.  E.  Eep. 
966 ;  Dispatch  Line  of  Packets  v.  Bell- 
amy Manfg.  Co.,  12  N.  H.  231;  Hoff- 
man V.  John  Hancock,  etc.,  Insurance 
Co.,  92  U.  S.  161 ;  Nelligan  v.  Camp- 
bell (Sup.),  20  N.  y.  Supl.  234." 

^Hamilton  v.  Bates  (Cal.  1893),  35 
Pac.  Eep.  304,  per  Temple,  C. :  "  It 
is  not  claimed  that  there  is  any  proof 
of  an  actual  ratification  of  the  agree- 
ment made  by  Babcock  and  Story, 
but  it  is  contended  that  the  corpora- 


tion has  received  the  benefit  of  the 
contract,  and  can  not  now  repudiate 
its  obligations.  But  there  is  nothing 
in  all  this  which  tends  to  prove  a  rati- 
fication of  the  contract  made  by  Bab- 
cock and  Story.  At  the  most,  it  would 
only  tend  to  show  that  the  corpora- 
tion had  received  a  benefit  which  it 
could  not  retain  when  it  repudiated 
the  contract  made  on  its  behalf.  In 
Foulke  V.  San  Diego  E.  Co.,  51  Cal.  365, 
it  was  held  that  in  such  case  the  ex- 
press contract  is  not  ratified,  but  the 
corporation  is  liable  upon  an  implied 
contract  to  pay  for  the  benefit  re- 
ceived, and  the  recovery  must  be 
limited  to  the  extent  of  the  benefit. 
Section  1559,  Civil  Code,  only  author- 
izes a  person  not  a  party  to  a  contract 
to  sue  when  it  is  expressly  made  for 
his  benefit.  He  can  not  sue  upon  an 
implied  contract,  and,  if  he  could,  in 
no  sense  would  this  be  one  made  for 
his  benefit.  And  then  there  is  a  to- 
tal absence  of  proof  showing  that  the 
respondent  has  retained  any  benefit 
from  the  arrangement.  As  the  prop- 
erty did  not  sell  for  more  than  its 
own  debt,  for  which  it  had  a  pre- 
ferred lien,  the  presumption  is  it  has 
nothing." 
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§  1056.  Unauthorized  notes  and  loans — Lender  put  on  in- 
quiry.— Where  the  power  to  authorize  the  execution  of  notes 
for  a  corporation  rests  in  the  board  of  trustees,  a  note  executed 
by  the  president  and  secretary  without  a  resolution  of  the 
board  is  not  authorized,  although  they  constitute  a  majority 
of  the  board.'  And  the  trustees  can  not  be  held  to  have  rati- 
fied the  act  of  the  president  and  secretary,  who  had  executed  a 
note  for  the  corporation,  by  reason  of  the  knowledge  of  a  ma- 
jority thereof,  acquired  while  acting  as  president  and  secreta- 
ry.'' One  loaning  money  on  a  warehouse  receipt  signed  by 
the  president  of  the  warehouse  company,  and  acknowledging 
receipt  of  certain  goods  from  such  president,  is  put  on  inqui- 
ry, and  can  not  rely  on  the  representations  of  such  officer, 
they  being  in  such  case  only  those  of  an  individual.' 

Brewery  Co.  (Com.  PL  N.  Y.),  9  N.Y. 
Supl.  514;  Murray  v.  Nelson  Lumber 
Co.,  143  Mass.  250;  9  N.  E.  Rep.  634; 
Fitzhugh  r.  Franco,  etc.,  Land  Co.,  81 
Texas,  306;  16  S.  W.  Rep.  1078;  Ded- 
ham  Institution  v.  Slack,  6  Cush.  408." 
*  Bank  of  New  York  v.  American 
Dock  and  Trust  Co.,  70  Hun,  152;  24 
N.  Y.  Supl.  406,  per  Barrett,  J.: 
"The  implica  wsiB  that  the  defendant's 
president  had  attempted  to  contract 
with  himself  as  an  individual.  The 
instrument  not  only  acknowledged 
the  receipt  of  the  goods,  but  specified 
the  terms  and  conditions  of  the  pre- 
tended bailment.  Upon  the  presenta- 
tion of  such  a  document,  to  be  used 
for  Stone's  personal  benefit,  the  plain- 
tiff was  at  once  put  upon  inquiry,  and 
was  bound  to  verify  its  genuineness 
in  a  proper  way.  It  certainly  would 
not  rely  upon  the  representation  of 
the  ofiicer,  whose  very  appearance  in 
the  transaction  was  what  called  for 
the  inquiry.  Any  representation  that 
he  made  would  necessarily  have  been 
individual,  and  not  official.  The  law 
does  not  recognize  hia  acting  in  the 
dual  capacity.  He  can  not  at  the 
same  moment  borrow  the  money  as 
an  individual  and  as  an  officer  repre- 
sent the  genuineness  of  the  security. 


'Edwards  v.  Carson  Water  Co., 
21  Nev.  469;  34  Pao.  Rep.  381,  per 
Murphy,  C.  J. :  "Persons  dealing  with 
corporations  are  chargeable  with  no- 
tice of  the  extent  of  the  agent's  pow- 
ers, and  "Wright  was  bound  to  know 
that  Helm  and  Richards  could  not 
act  beyond  the  powers  vested  in  them 
by  the  board  of  trustees,  and  the  by- 
laws. Mecham  on  Agency,  §  276;  1 
Parsons  on  Contracts,  40-42 ;  Smith  v. 
Co-operative  Association,  12  Daly  ,304 ; 
Victoria,  etc.,  Blining  Co.  v.  Fraser,  2 
Colo.  App.  14;  29  Pac.  Rep.  668; 
Owings  V.  Hull,  9  Pet.  607." 

^  Edwards  v.  Carson  Water  Co.,  21 
lSlev.469 ;  34  Pac. Rep.  381,  per  Murphy, 
C.  J.:  "The  president  and  secretary 
certainly  were  not  competent  to  rat- 
ify their  own  unauthorized  acts. 
Hotchin  v.  Kent,  8  Mich.  527; 
ney  v.  Stevens,  40  How.  Pr.  341 ; 
ry  on  Agency,  §  243;  Howell  v. 
Crie,  36  Kan.  636;  14  Pac.  Rep. 
Combs  V.  Scott,  12  Allen,  493; 
lory  V.  Mallory  Wheeler  Co.,  61  Conn. 
131;  23  Atl.  Rep.  708;  Dispatch  Line 
of  Packets  v.  Bellamy  Mfg.  Co.,  12 
N.  H.  205;  Lyndon  Mill  Co.  v.  Lyn- 
don Literary  and  Biblical  Inst.,  63  Vt. 
581;  22  Atl.  Rep.  577;  OwingSD.Hull, 
9  Pet.  607;    Bohm  v.  Loower's,  etc., 


Dab- 
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§  1057.    Authority  to  issue  notes  not  necessarily  express. — It 

is  not  necessary  that  the  authority  of  an  officer  of  a  corporation 
to  sign  promissory  notes  in  its  behalf  should  appear  in  its  by- 
laws, or  should  have  been  expressly  given  by  a  vote  of  its  direct- 
ors or  stockholders.'  The  Massachusetts  statute,  which  forbids 
gaslight  companies  from  issuing  bonds  in  an  amount  exceeding 
their  capital  stock,  does  not  affect  the  right  of  such  a  company 
to  issue  notes  when  necessary  in.  its  business.'' 

§  1058.  Implied  power  to  make  notes. — When  there  is  noth- 
ing to  show  that  a  corporation  does  not  possess  the  usual 
power  of  a  trading  corporation  to  make  notes,  or  that  the 
treasurer  had  not  the  usual  authority  of  treasurer  of  such  cor- 


The  case  on  this  head  is  directly  with- 
in the  principle  enunciated  in  Man- 
hattan Life  Ins.  Co.  v.  Forty-second 
St.,  etc.,  R.  Co.,  19  N.  Y.  Supl.  90, 
and  in  Moores  v.  Citizens',  etc..  Bank, 
111  U.  S.  156;  4  Sup.  Ot.  Eep.  345. 
There  is  a  plain  distinction  between 
the  present  case  and  those  cases  where 
the  instrument  simply  acknowledged 
the  officer's  interest  iji  the  company. 
This  distinction  was  pointed  out  in 
Titus  V.  President,  etc.,  5  Lans.  250; 
61  N.  Y.  237 ;  and  the  rule  laid  down 
in  Claflin  v.  Farmers',  etc.,  Bank,  25 
N.  Y.  293,  was  not  questioned.  That 
rule,  in  substance,  is  that  when  what 
purports  to  be  the  company's  contract 
shows  upon  its  face  the  officer's  use  of 
his  official  position  for  his  own  benefit, 
every  one  to  whom  the  contract  comes 
is  put  upon  inquiry.  See  also,  Neuen- 
dorfs V.  World,  etc.,  Insurance  Co.,  69 
N.  Y.  389 ;  Pratt ».  Dwelling  House  In- 
surance Co.,  53  Hun,  101 ;  6  N.Y.  Supl. 
78 ;  Farrington  v.  South  Boston  R.  Co., 
150  Mass.  406;  23  N.  E.  Rep.  109." 

'  Merchants'  Nat.  Bank  v.  Citizens' 
Gas  Light  Co.  (1893) ,  159  Mass.  505. 
"It  is  not  necessary  that  the  authority 
of  an  officer  or  agent  to  sign  notes  in 
behalf  of  a  corporation  should  appear 
in  the  by-laws,  or  should  have  been 


expressly  given  by  a  vote  of  the  direc- 
tors or  of  the  stockholders.  In  Lester 
».  Webb,  1  Allen  (Mass.),  34,  it  was 
said :  'The  rule  is  well  settled  that  if 
a  corporation  permit  their  treasurer  to 
act  as  their  general  fiscal  agent,  and 
hold  him  out  to  the  public  as  having 
the  general  authority  implied  from  his 
official  name  and  character,  and  by 
their  silence  and  acquiescence  suffer 
him  to  draw  and  accept  drafts,  and  to 
indorse  notes  payable  to  the  corpora- 
tion, they  are  bound  by  his  acts  done 
within  the  scope  of  such  implied  au- 
thority. Fayc.  Noble,  12Cush.(Mass.) 
1 ;  Williams  v.  Cheney,  3  Gray(Mass.), 
215;  Conover  v.  Mutual  Ins.  Co.,  1  N. 
Y.  290.'  On  the  facts  proved  at  the 
trial,  the  plaintiff  might  well  claim,  if 
the  jury  believed  the  evidence,  that 
the  treasurer  had  authority  to  indorse 
the  notes  in  suit,  derived  not  from  any 
express  direction,  but  from  the  course 
of  conduct  and  dealing  of  the  treasurer 
with  the  knowledge  and  implied  as- 
sent of  the  directors  of  the  corporation. 
See  also,  McNeil  v.  Boston  Chamber 
of  Commerce,  154  Mass.  277,  285 ;  Min- 
ing Co.  V.  Anglo-Californian  Bank,  104 
U.  S.  192." 

^  Merchants'  Nat.  Bank  v.  Citizens' 
Gas  Light  Co.  (1893),  159  Mass.  505. 
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porations,  it  will  be  presumed  that  a  note  executed  in  the  name 
of  the  corporation  by  the  treasurer  was  duly-authorized.^  The 
treasurer  of  a  company  engaged  in  the  business  of  operating 
water-works  has  not,  by  virtue  of  his  office,  any  implied  au- 
thority to  borrow  money  and  give  the  company's  notes  there- 
for.^ Where  one  receives  from  the  president  of  a  corporation, 
and  pays  full  value  therefor,  a  negotiable  note  payable  to  it- 
self and  indorsed  by  the  president,  as  such  and  individually, 
with  notice  that  the  proceeds  are  to  be  applied  to  the  discharge 
of  a  personal  debt,  he  is  put  upon  inquiry  as  to  the  authority 
by  which  it  was  issued  and  negotiated  ;  but  he  is  nevertheless 
a  bona  fide  holder  when,  if  he  had  inquired,  he  would  have 
discovered  the  record  of  an  apparently  legal  vote  of  the  di- 
rectors authorizing  the  issue  to  pay  a  debt  recited  to  be  due 
their  president.'  The  authority  of  the  president  of  a  company 
to  sign  notes  in  its  name  does  not  extend  to  making  one  for  the 
accommodation  of  a  firm  of  which  he  is  a  member,  and  one 
who  takes  it,  knowing  his  relation  to  the  two,  and  relying  on 
his  statement  that  the  company  and  the  firm  had  exchanged 
paper,  is  charged  with  notice,'  Authority  to  indorse  a  note 
for  a  corporation  may  be  shown  either  by  prior  authority  or 
subsequent  ratification,  and  by  general  course  of  business,  as 
well  as  by  resolution. °  Where  a  contract  is  executed  on  behalf 
of  a  corporation  by  the  president  and  secretary,  who,  with  the 
acquiescence  of  the  directors,  act  publicly  aa  its  agents  in 
making  such  contracts,  the  corporation  will  not  be  relieved 
from  liability  for  its  breach  merely  on  the  ground  that  the 
j  requisite  authority  was  not  conferred  on  the  officers  executing 
it  by  resolution  of  the  board  of  directors,  entered  on  the  rec- 
ords of  the  corporation.^ 

§  1059.  Insolvent  corporation's  notes. — An  insolvent  cor- 
poration does  not  violate  the  New  York  statute  of  1890  forbid- 
ding any  transfer  or  assignment  of  its  property  in  contempla- 

'  Corcoran  v.  Snow  Cattle  Co.,  151  'Third  Nat.  Bank  r.  Marine  Lum- 

Mass.  74 ;  23  N.  E.  Eep.  727.  ber  Co.,  44  Minn.  65. 

2  First  Nat.  Bank  v.  Council  Bluffs  « Huntington  v.   Attrill,  118   JST.  Y. 

City  Water- Works  Co.,  56  Hun,  412.  365. 

'Wilson    V.   Metropolitan    E.   Co.,  ^Sherman  Town  Co.  r.  Swigart.  43 

120  N.  Y.  145;  24  N.  E.  Rep.  384.  Kan.  292. 
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tion  of  insolvency,  by  giving  a  creditor,  not  an  officer  or  stock- 
holder, fractional  notes  payable  on  demand,  in  place  of  a  note 
not  due,  so  as  to  enable  the  creditor  to  immediately  proceed  on 
each  note,  in  a  court  of  limited  jurisdiction,  where  judgments 
can  be  obtained  immediately  by  default,  so  that  executions 
may  be  issued  before  a  receiver  is  appointed.' 

§  1060.  Jndgmeut  note  by  insolvent  corporation — The  Illi- 
nois rule. — Where  a  note  and  warrant  of  attorney  are  executed 
in  the  name  and  under  the  seal  of  the  corporation,  it  will  be 


'  French ».  Andrews  (1895),145  N.Y. 
441;  40  N.  E.  Eep.  214,  Peckham,  J.: 
"The  meaning  of  this  section  was 
under  investigation  in  this  court  in 
the  late  case  of  Varnum  v.  Hart,  119 
N.  Y.  101 ;  23  N.  E.  Bep.  183.  In  that 
case  one  of  the  directors  of  the  corpo- 
ration, upon  whom  the  summons  and 
complaint  of  the  creditor  were  served, 
acting  in  concert  with  the  creditor, 
knowing  the  company  to  be  insolvent, 
and  meaning  to  permit  the  creditor 
to  obtain  a  preference  in  payment  of 
his  claims  over  other  creditors,  kept 
the  fact  of  the  service  of  the  papers 
upon  himself  concealed  from  the  other 
officers  of  the  company,  and  a  judg- 
ment by  default  was  the  result.  We 
held  the  statute  was  not  violated; 
that  neither  the  creditor  nor  the  di- 
rector was  under  any  statutory  re- 
straint ;  and  that  there  was  no  viola- 
tion of  the  statute  by  the  failure  of 
the  director  to  disclose  the  fact  of  the 
service  of  the  papers  on  him,  whereby 
a  debt  really  existing  and  honestly 
due  obtained  a  preference.  Merely 
permitting  a  creditor  to  obtain  a  judg- 
ment in  the  regular  course  of  legal 
proceedings  is  not  on  the  part  of  the 
officers  of  the  corporation  a  transfer 
or  assignment  of  the  property  of  the 
corporation,  within  the  meaning  of 
the  statute  quoted;  and  the  conduct 
of  the  treasurer  in  giving  notes  which 
might  be  sued  on  by  the  defendant  in 


the  municipal  court  did  not  so  far 
alter  the  facts  as  to  call  for  a  different 
decision  from  that  made  in  the  Var- 
num Case.  The  case  of  Throop  v. 
Hatch  Lithographic  Co.,  125  N.Y.  530 ; 
26  N.E.  Eep.  742,  was  decided  upon  the 
first  portion  of  the  statute  relative  to 
the  company  or  officer  thereof  assign- 
ing or  transferring  any  of  its  prop- 
erty, directly  or  indirectly,  to  any 
officer  or  stockholder  of  the  company. 
We  thought  there  was  a  difference  in 
the  two  cases,  and  that  an  officer  of 
an  insolvent  company  could  not  ob- 
tain an  indirect  transfer  through 
means  of  an  attachment  of  the  prop- 
erty of  the  company.  The  statute  has 
now  been  changed  so  that  it  is  no 
longer  permissible  to  suffer  a  judg- 
ment to  be  recovered  against  a  cor- 
poration of  this  kind.  Laws  1892,  p. 
1838,  c.  688,  §  48.  Eemembering  the 
fact  that  it  is  only  by  a  statutory  pro- 
hibition that  a  transfer  of  property  in 
order  to  prefer  an  honest  debt  due 
from  an  insolvent  corporation  is  made 
illegal  (Coats  v.  Donnell,  94  N.  Y. 
168),  and  bearing  in  mind  the  differ- 
ence between  those  statutes  which  in 
terms  prohibit  the  company  from 
suffering  the  recovery  of  a  judgment 
and  this  one,  we  are  unable  to  say 
the  corporation  violated  the  statute, 
and  we  must  therefore  affirm  this 
judgment,  with  costs." 
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presumed  that  they  were  executed  by  the  authority  of  the  cor- 
poration. Even  though  in  such  case  no  resolution  or  vote  of 
the  board  of  directors  is  shown  as  autliority  for  such  execu- 
tion, yet  where  the  officer  executing  the  note  is  the  general 
manager  of  its  financial  business,  and  makes  the  note  in  the 
ordinary  course  of  business,  it  will  be  presumed  that  he  was 
acting  within  the  scope  of  his  powers  ;  and  a  stranger  dealing 
with  him  in  good  faith,  on  the  faith  of  his  apparent  powers, 
and  without  notice  of  facts  showing  that  his  act  was  unauthor- 
ized, may  hold  the  corporation  liable.'  But  the  directors  of 
an  insolvent  corporation  can  not  give  away  the  company's 
property  gratuitously,  or  sell  it  at  a  sacrifice  in  the  interest  of 
others,  even  with  the  consent  of  the  stockholders;  and  if  the 
directors  are  themselves  creditors  they  can  not  receive  any  ad- 
vantage or  preference  in  the  payment  of  their  claims  at  the 
expense  of  other  creditors.^  In  the  application  of  this  doc- 
trine it  has  been  held  that  an  insolvent  corporation  can  not 
execute  a  judgment  note  and  submit  to  judgment  thereon  in 
favor  of  its  directors."  And  where  an  insolvent  corporation 
executes  a  judgment  note  to  one  of  its  stockholders  for  a  debt 
due  partly  to  him  and  partly  to  two  of  its  directors,  a  judg- 
ment entered  thereon,  under  which  all  of  the  corporate  assets 
are  seized,  is  void  as  to  the  other  creditors  of  the  corporation, 
as  being  given  to  hinder  and  delay  them.' 

§  1061.  President's  power  to  make  notes. — ^The  president 
and  secretary  of  a  corporation  are  presumed  to  have  author- 
ity to  execute  a  note  in  the  name  of  the  corporation,  and  the 
holder  of  such  note  will  not  be  affected  by  the  fact  that  such 
authority  did  not  exist  unless  he  is  shown  to  have  had  notice 
thereof.^     Where  a  corporation  desiring  to  negotiate  a  loan  au- 

'  McDonald  u.Chisholm,  131  111.  273;  Oregon  Pottery   Co.   (1892),  55  Fed. 

23  N.  E.  Rep.  596.  Rep.  265.     "The  payee  or  indorsee  of 

^  Beach  v.   Miller,   130  111.  162;  22  a  negotiable  promissory  note,  signed 

N.  E.  Rep.  464.  by  the  officers  of  a  corporation  as  the 

'Roseboomu.Whittaker,  132111.81;  note  of  the  corporation,   is    not  re- 

23  N.  E.  Rep.  339.  quired  to  ascertain  whether  the  of- 

*Atwater  v.  American  Nat.  Bank,  fleers  have  authority  to  make  the  note. 

152  111.  605 ;  38  N.  E.  Rep.  1017.  A  corporation  formed  under  the  gen- 

^  American  Exchange  Nat.  Bank  v.  eral  incorporation  laws,  for  the  pur- 
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thorized  the  president  and  secretary  to  give  the  note  of  the 
corporation  for  the  amount  desired,  and  when  this  note  be- 
came due,  another  was  given,  signed  by  the  president  and  sec- 
retary and  two  directors,  but  the  name  of  the  corporation  was 
inadvertently  omitted,  and  the  money  received  was  deposited  in 
bank,  and  paid  on  clieck  of  the  corporation,  and  the  note  when 
due  was  paid  by  one  of  the  individual  signers,  who  afterwards 
obtained  a  one-fourth  contribution  from  another  signer,  it  was 
held  that  the  loan  was  to  the  corporation,  and  not  to  the  indi- 
vidual signers.'  Where  a  creditor  of  a  corporation  permits  the 
president  to  retain  for  his  own  use  the  money  he  has  brought 


pose  of  conducting  business,  has,  so 
far  as  tlie  law  is  concerned,  the  same 
power  that  an  individual  has  to  con- 
tract debts  whenever  necessary  or 
convenient  in  furtherance  of  its  legit- 
imate objects.  It  may  borrow  money 
to  pay  its  debts.  It  may  execute 
notes,  bonds,  and  bills  of  exchange. 
The  power  to  sign  such  paper  may  be 
conferred  upon  an}'  officer.  If  the 
president  and  secretary  sign,  their 
authority  is  inferred  from  their  official 
relation.  All  persons  dealing  with 
them  have  the  right  to  assume  that 
there  is  no  restriction  of  that  author- 
ity. They  also  have  the  right  to  as- 
sume, unless  they  have  actual  notice 
to  the  contrary,  that  a  note  so  signed 
is  made  in  the  regular  course  of  the 
business  of  the  corporation.  To  hold 
otherwise  would  destroy  the  negotia- 
bility of  all  notes  made  by  corpo- 
rations. Merchants'  Bank  v.  State 
Bank,  10  Wall.  604,  644 ;  Crowley  v. 
Genesee  Mining  Co.,  55  Cal.  273;  1 
Daniel  on  Negotiable  Instruments, 
§  381."  Where  in  an  action  on  a  note 
by  the  indorsee  before  maturity, 
against  the  payee,  a  corporation,  as 
indorser,  it  appeared  that  defendant's 
president,  C,  indorsed  the  note  in  its 
name,  to  S.,  who  afterwards  indorsed 
it,  and  returned  it  to  C,  who  indorsed 
it  individually  to  plaintiff ;  that,  after 
87 


the  first  indorsement,  defendant's  di- 
rectors resolved  that  the  making  of 
certain  notes  by  the  president  in  the 
name  of  the  company  through  and  to 
S.,  and  their  indorsement  by  the  pres- 
ident in  the  name  of  the  company, 
were  approved,  and  C.  testified  that  he 
gave  defendant  a  check  for  the  pro- 
ceeds of  the  note,  and  knew  it  re- 
ceived the  same,  it  was  held  that 
plaintiff  was  entitled  to  recover,  al- 
though the  witness  producing  such 
resolution  testified  that  it  was  passed 
at  an  impromptu  meeting  of  three  di- 
rectors, without  any  notice  to  the 
other  two.  Hitchings  v.  St.  Louis,  etc., 
Transp.  Co.  (1893),  68  Hun,  33;  22 
N.Y.  Supl.  719.  An  affidavit  of  defense 
that  the  notes  sued  on  do  not  purport 
on  their  face  to  have  been  signed  by 
two  managers  of  the  defendant  com- 
pany, and  that  there  is  no  averment 
that  the  persons  who  signed  them  are 
or  were  such  managers,  is  not  sus- 
tained where  the  notes  are  signed  by 
the  chairman  and  the  treasurer  of  the 
defendant ;  for  a  Pennsylvania  statute 
expressly  provides  that  these  officers 
shall  be  managers.  City  Bank  v.  Press 
Co.  (1893),  56  Fed.  Eep.  260. 

'  In  re  Pendleton  Hardware  and 
Imp.  Co.  (1893),  24  Ore.  S30;33Pac. 
Eep.  544. 
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with  which  to  pay  off  the  note,  the  note  being  allowed  to  stand, 
the  president,  in  giving  a  note  of  the  corporation  in  renewal, 
acts  for  himself,  and  not  for  the  corporation.' 

§  1062.  His  authority  inferred  from  acquiescence — Banks 
more  strict. — In  an  action  on  a  note  purporting  to  have  been 
made  by  defendant  corporation,  where  it  appears  that  all  the 
business  of  defendant,  including  the  making  of  numerous 
similar  notes,  had  for  a  long  time  been  transacted  by  its  presi- 
dent and  secretary,  who  executed  the  note,  and  that  their 
actions  had  always  been  informally  ratified  by  paying  the 
notes,  and  otherwise,  defendant  is  estopped  to  deny  the 
authority  of  such  ofi&cers  to  execute  the  note.^  Acquiescence 
by  the  officers  of  a  bank  in  permitting  the  cashier  to  make 
loans  to  himself  does  not  estop  the  bank  from  claiming  that 
such  loans  are  illegal  under  the  state  banking  law,  since  the 
policy  of  the  l^w  is  public  and  can  not  be  waived  by  bank 
officers.  The  security  of  the  bank  against  such  practices  is, 
in  a  very  important  sense,  the  security  of  the  public  in  dealing 
with  the  bank.' 

§  1063.  Notes  by  the  general  agent  of  an  industrial  corpora- 
tion.— Whatever  else  the  general  agent  of  an  industrial  corpo- 
ration may  do  to  bind  his  principal  by  contracts  made  by 
virtue  of  his  implied  authority,  when  it  comes  to  uttering 
negotiable  paper,  to  which,  in  the  hands  of  innocent  holders; 
there  can  be  practically  no  defense,  a  strict  rule  applies. 
The  agent  must  either  have  express  general  authority  to  issue 
such  paper,  or  express  authority  to  issue  the  particular  paper, 
or  general  authority,  to  be  implied  from  such  frequent  ex- 
ercise of  the  power  by  the  agent,  followed  by  ratification, 
as  to  constitute  a  custom  of  the  corporation,  or  there  must 
be  ratification  of  the  particular  act,  or  an  estoppel  to  deny  that 
the  agent  had  authority.'  Authority  of  the  president  and 
general  manager  of  a  corporation  to  issue  notes  in  its  name 

'Edwards    v.   Carson    Water    Co.,  'Iowa  Savings   Bank  v.  Black,  91 

21  Nev.  469;  34  Pao.  Rep.  381.  Iowa,  490;  59  N.  W.  Rep.  283. 

^Duggani;.PacificBoomCo.,6Wash.  *Duggan    v.  Pacific    Boom  Co.,   6 

593;  34  Pac.  Rep.  157.  Wash.  593;  34  Pac.  Rep.  157. 
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will  not  be  implied  from  the  fact  that  on  former  occasions 
they  had  executed  notes  in  the  corporate  name,  which  they 
had  taken  care  of,  without  the  knowledge  of  the  board  of 
trustees.  And  knowledge  by  one  member  of  the  board  of 
trustees  that  the  president  and  general  manager  had  borrowed 
money  and  executed  notes  in  the  corporate  name  does  not 
estop  the  corporation  from  attacking  the  validity  of  the  notes, 
as  having  been  issued  without  authority,  although  the  corpo- 
ration received  the  benefit  of  the  money  obtained  thereon.' 

§  1064.  Notes  by  treasurer. — Where  all  the  business  of  a 
corporation  is  transacted  by  its  treasurer,  no  supervision 
over  him  being  exercised  by  the  president  or  the  board  of  di- 
rectors, the  corporation  is  liable  on  a  note  given  by  him  in  the 
name  of  the  corporation,  and  transferred  to  an  innocent  in- 
dorsee for  value,  to  the  amount  paid  for  it  by  the  indorsee, 
with  legal  interest  thereon,  although  such  note  is  not  coun- 
tersigned by    the    president,    as    required    by    the    by-laws." 


'Elwell  V.  Puget  Sound  R.  Co., 
7  Wash.  487;  35  Pac.  Eep.  376,  per 
Stiles,  J.:  "Implied  general  author- 
ity, ratification  and  estoppel  are  each 
invoked  in  this  case.  But  the  sub- 
stance of  all  the  evidence  on  these 
points  amounted  only  to  this:  that 
the  president  and  manager  had  made 
some  notes  to  banks  at  Olympia, 
which  they  had  taken  care  of,  with- 
out the  knowledge  of  the  board  of 
trustees,  and  that,  long  after  the 
notes  in  question  were  due,  an  agent 
of  the  Puget  Mill  Company,  sent  by 
Ames,  who  was  an  employe  of  that 
corporation,  as  well  as  a  trustee  of 
the  appellant,  had  seen  the  notes  at 
Olympia,  and  had,  presumably,  told 
Ames  of  them.  Ames  had  been  told 
that  the  president  and  manager  had 
borrowed  money,  but  not  that  any 
notes  had  been  given.  The  only  wit- 
nesses for  respondent  on  any  of  these 
matters  were  two  officers  who  uttered 
the  notes,  one  of  whom  was  the  hus- 
band of  respondent.     These  officers 


seem  to  have  assumed  to  carry  on  the 
business  at  Olympia  more  as  though 
they  were  partners  than  as  if  they 
were  mere  agents  of  a  corporation. 
The  manager,  especially,  under  the 
terms  of  his  employment,  had  noth- 
ing to  do  with  the  financial  part  of 
the  company's  business.  The  case, 
upon  all  material  points,  is  covered 
by  New  York  Iron  Mine  v.  First  Nat. 
Bank,  39  Mich.  644,  and  McLellan  v. 
Detroit  File  Works,  56  Mich.  579 ;  23 
N.  W.  Eep.  321." 

"  Perry  v.  Council  Bluffs  City  Wa- 
terworks Co.,  67  Hun,  456;  22  N.  Y. 
Supl.  151,  per  O'Brien,  J. :  "A  re- 
view of  the  evidence  supporting  these 
findings  will  sustain  the  referee,  and 
justify  his  conclusion  that  Allen  was 
practically  the  corporation,  and  that 
the  case  is  brought  within  the  princi- 
ple laid  down  in  Fifth  Nat.  Bank  i>. 
Navassa  Phosphate  Co.,  119  N.  Y. 
256;  23  N.  E.  Rep.  737,  because  he 
was  not  only  the  treasurer  of  the  de- 
fendant, but,  as  said  in  that  case,  '  he 
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The  rule  that  the  treasurer  of  a  trading  or  manufacturing 
corporation  is  clothed,  by  virtue  of  his  office,  with  the  power 
to  execute  notes  in  behalf  of  the  corporation,  so  as  to  make 
them  binding  on  it  when  in  the  hands  of  innocent  purchasers 
before  maturity,  applies  to  gaslight  companies,  the  business  of 
which  requires  the  use  of  credit  at  certain  seasons  of  the  year.' 

§  1065.   Railroad  manager's  notes  and  checks — Powers  of  a 
foreign    agent. — When  an    officer  of  a    railroad  construction 

cases  in  which  this  rule  has  been 
stated  as  law  have  some  special  cir- 
cumstances from  which  the  treasurer's 
authority  could  be  inferred,  and  that 
the  court  was  influenced  in  the  decis- 
ions by  the  well-known  fact,  that  in 
many  of  the  manufacturing  corpora- 
tions of  this  commonwealth  the  treas- 
urer not  only  has  the  custody  of  the 
money,  but  is  the  general  financial 
manager,  and  often  the  general  busi- 
ness manager  of  the  corporation,  the 
rule  itself  has  been  frequently  and 
broadly  stated  in  our  decisions,  and 
is  well  known  both  to  the  officera  of 
manufacturing  and  trading  corpora- 
tions, and  to  those  of  banks  and  finan- 
cial institutions.  It  could  not  now 
be  abrogated  or  unsettled  without 
disturbing  commercial  transactions. 
There  are,  however,  many  corpora- 
tions which  do  more  or  less  business 
to  which  the  rule  has  been  held  not 
to  apply.  Thus  it  does  not  apply  to  a 
college.  Webber  v.  Williams  College, 
23  Pick.  302 ;  nor  to  a  parish,  Packard 
V.  First  Universalist  Society  in  Quin- 
cy,  lOMet.  (Mass.)427;  nor  to  a  monu- 
ment association,  Torrey  v.  Dustin 
Monument  Association,  5  Allen 
(Mass.),  327;  nor  to  a  municipality, 
Lowell  Five  Cents  Savings  Bank  v. 
Winchester,  8  Allen  (Mass.),  109 ;  nor 
to  a  savings  bank,  Bradlee  v.  Warren 
Five  Cents  Savings  Bank,  127  Mass. 
107;  nor  to  a  horse-railroad  company, 
Craft  V.  South  Boston  Eailroad,  150 
Mass.  207." 


was  consciously  invested  by  the  com- 
pany with  the  broad,  general  power 
inseparable  from  the  position  in 
which  it  placed  him  as  the  sole  man- 
ager of  its  affairs  at  its  principal  place 
of  business.  Acting,  therefore,  with- 
in the  apparent  scope  of  the  authority 
conferred  upon  him  by  the  corpora- 
tion, the  latter  is  charged  with  lia- 
bility, irrespective  of  the  question  of 
authority  in  fact.'  " 

'  Merchants'  Nat.  Bank  v.  Citizens' 
Gaslight  Co.  (1893),  159  Mass.  505;  34 
N.  E.  Rep.  1083,  per  Barker,  J. :  "The 
decisions  of  this  court  hold  that  the 
treasurer  of  a  manufacturing  and 
trading  corporation  ia  clothed  by  vir- 
tue of  his  office  with  power  to  act  for 
the  corporation  in  making,  accepting, 
indorsing,  issuing  and  negotiating 
promissory  notes  and  bills  of  ex- 
change, and  that  such  negotiable  pa- 
per in  the  hands  of  an  innocent  holder 
for  value,  who  has  taken  it  without 
notice  of  any  want  of  authority  on 
the  part  of  the  treasurer,  is  binding 
on  the  corporation,  although,  Mrith 
reference  to  the  corporation,  it  ia  ac- 
commodation paper.  Narragansett 
Bank  v.  Atlantic  Silk  Co.,  3  Met.  282; 
Bates  V.  Keith  Iron  Co.,  7  Met.  224; 
Fay  V.  Noble,  12  Cush.  1 ;  Lester  v. 
Webb,  1  Allen,  34;  Lowell  Five  Cents 
Savings  Bank  v.  Winchester,  8  Allen, 
109;  Bird  v.  Daggett,  97  Mass.  494; 
Monument  National  Bank  v.  Globe 
Works,  101  Mass.  57 ;  Corcoran  «.Snow 
Cattle  Co.,  151  Mass.  74.  While  it  is 
possible  that  most,  if  not  all,  of  the 
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company  has  full  charge  for  it  of  the  location  and  construction 
of  a  railroad,  and  is  authorized  to  draw  checks  and  drafts,  and 
charged  with  the  general  management  of  the  business  of  the 
company  in  the  absence  of  contrary  instructions  by  the  board 
of  directors,  he  may  give  notes  for  moneys  used  to  pay  off 
indebtedness  of  the  company  arising  in  the  construction  of  the 
road  without  exceeding  his  powers.  It  was  the  duty  of  the 
directors  to  give  contrary  instructions  if  they  wished  to  with- 
draw the  general  management  from  the  president,  and  to 
disaffirm  the  action  of  their  agents  promptly  if  they  objected 
to  it.'  Where  a  domestic  corporation,  engaged  in  carrying 
on  business  in  a  distant  foreign  land,  has  appointed  an 
agent  as  general  resident  manager  in  that  land,  a  third  per- 
son dealing  with  such  agent  has  a  right  to  assume,  in  the 
absence  of  notice,  that  the  agent's  authority  extends  to  all 
dealings  necessary  to  carry  on  the  business,  such  as  procuring 
necessary  supplies  or  ordinary  implements  for  the  work  in 
which  the  company  is  engaged,  and  to  the  pledging  of  the 
credit  of  the  corporation  for  the  payment  of  debts  contracted 
for  those  purposes.^ 

'  Fitzgerald  Construction  Co.  ■!).  Fitz-  the  original  indebtedness,  and  its 
gerald,  137  U.  S.98,  per  Fuller,  C.  J. :  change  of  form  in  order  to  relieve  the 
"If  the  moneys  were  used  to  payoff  pressure  of  creditors  was  by  the  direc- 
indebtedness  of  the  company,  arising  tion,  with  the  participation,  and  at 
in  the  construction  of  the  road,  and  the  request  of  the  president.  We  per- 
for  work  done  under  proper  authority,  ceive  no  want  of  power  and  no  omis- 
the  transactions  were  in  pursuance  of  sion  of  essential  formalities  in  what 
the  authorized  purposes  of  the  cor-  was  done.  And  the  mere  fact  that 
poration,  and  occurred  in  its  legiti-  Fitzgerald  was  a  stockholder  in,  and 
mate  business.  The  execution  of  the  a  promoter  and  director  of  the  com- 
paper  could  not  be  held  to  be  in  ex-  pany,  and,  with  the  president,  the 
cess  of  the  powers  given,  and  it  was  manager  of  the  work  in  the  prosecu- 
clearly  the  duty  of  the  directors  to  tion  of  which  the  indebtedness  arose, 
give  contrary  instructions,  if  they  would  not  change  the  binding  char- 
wished  to  withdraw  the  general  man-  acter  of  the  obligation.  Twin  Lick 
agement  from  the  president,  and  to  Oil  Co.  v.  Marbury,  91  U.  S.  587; 
disaffirm  the  action  of  their  agents  Gardner  v.  Butler,  30  N.  J.  Eq.  702, 
promptly  and  at  once,  if  they  objected  721 ;  Harts  v.  Brown,  77  111.  226." 
to  it.  Indianapolis  Rolling  Mill  v.  ^Eathbun  v.  Snow,  123  N.  Y.  543; 
St.  Louis,  etc.,  Eailroad,  120  U.  S.  Hawken  «.  Bourne,  8  M.  &  W.  703; 
256;  Creswell  v.  Lanahan,  101  U.  S.  Scudder  v.  Anderson,  54  Mich.  122. 
347.    The  company  was  liable  upon 
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§  1066.  Ambiguous  note  signed  by  superintendent.— A  note 
reciting  that  a  designated  corporation  agrees  to  pay,  and  bear- 
ing the  signature  of  the  general  superintendent,  is  so  ambigu- 
ous in  its  terms  that  the  question  whether  it  is  the  obligation 
of  the  corporation  or  of  the  superintendent  is  a  question  of 
fact.  And  proof  that  he  had  no  authority  to  sign  said  note  for 
the  society  is  sufficient  to  charge  him  with  personal  liability 
thereon,  since  an  agent  is  personally  liable  on  contracts  en- 
tered into  by  him  in  behalf  of  his  principal  without  author- 
ity.' 


1  Frankland  v.  Johnson  (1893),  147 
111.  520,  35  N.  E.  Eep.  480,  per  Wilkin, 
J. :  "The  writing,  on  its  face,  is  not 
distinctly  the  note  of  Frankland.  A 
personal  note  by  him,  in  proper  form, 
would  have  used  the  personal  pronoun 
'I,'  instead  of  the  name  of  the  corpo- 
ration, and  would  have  been  signed 
without  the  designation  'Gen.  Supt.' 
Neither  is  it,  by  its  terms,  a  note  of  a 
corporation.  As  such,  it  should  have 
been  signed  with  the  name  of  the  cor- 
poration, by  its  president,  secretary 
or  other  officers  authorized  to  execute 
it;  or,  as  in  Scanlan  v.  Keith,  102  111. 
634,  by  the  proper  officers,  designat- 
ing themselves  officers  of  the  corpo- 
ration for  which  they  assumed  to  act ; 
or,  as  in  New  Market,  etc..  Bank  ti. Gil- 
let,  100  111.  254,  using  the  corporate 
name  both  in  the  body  of  the  note 
and  in  the  signatures  to  it.  But  if 
it  be  conceded  that,  prima  facie,  a 
general  superintendent  of  a  corpo- 
ration has  authority  to  make  promis- 
sory notes  in  its  name,  and  this  in- 
strument held  to  appear  on  its  face 
to  be  the  obligation  of  the  society, 
rather  than  of  Frankland,  certainly  it 
could  not  even  then  be  contended  that 
it  was  conclusively  so.  It  is  well  un- 
derstood that,  if  the  agent,  either  of  a 
corporation  or  as  an  individual,  makes 
a  contract  which  he  has  no  authority  to 
make,  he  binds  himself  personally  ac- 


cording to  the  terms  of  the  contract.  It 
was  said  by  Sutherland,  J.,  in  Mott  v. 
Hicks,l  Cow.  (N.Y.)  513 :  'It  is  perfectly 
well  settled  that  if  a  person  undertake 
to  contract  as  agent  for  an  individual 
or  corporation,  and  contracts  in  a 
manner  which  is  not  legally  binding 
upon  his  principal,  he  is  personally 
responsible  [citing  authorities].  And 
the  agent,  when  sued  upon  such  a 
contract,  can  exonerate  himself  from 
personal  liability  only  by  showing  his 
authority  to  bind  those  for  whom  he 
has  undertaken  to  act.  It  is  not  for 
the  plaintiff  to  show  that  he  has  not 
authority.  The  defendant  must  show 
affirmatively  that  he  had.'  This  rule 
is  quoted  with  approval  in  Wheeler  ■ii. 
Reed,  36  111.  81.  This  action  is  against 
Frankland  individually.  The  note  is 
declared  upon  as  his  personal  promise 
to  pay.  The  question,  then,  as  to 
whether  it  is  his  contract,  or  that  of 
the  Western  Seaman's  Friend  Society, 
is  one  of  fact,  and  so  it  was  treated  on 
the  trial.  Both  parties  went  fully  into 
the  facts  and  circumstances  leading  to 
and  attending  the  making  of  the  note. 
So  far  from  showing  affirmatively  that 
appellant  had  authority  to  make  the 
note,  so  as  to  bind  the  corporation, 
the  evidence  surely  tends  to  show  the 
contrary,  and  that  it  was  the  intention 
of  the  parties  that  he  should  be  indi- 
vidually responsible." 
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§  1067.  Note  in  fayor  of  church — Suit  by  trustees. — A  per- 
son who  gives  his  note  to  a  church  corporation  to  assist  in 
paying  its  debts,  can  not  escape  liability  on  the  ground  that 
its  certificate  of  incorporation  was  not  filed  when  the  note  was 
given,  and  that  he  did  not  know  at  the  time  that  it  claimed  to 
be  a  corporation.  And  where,  in  an  actipn  on  the  note  by  the 
church  trustees  in  their  individual  capacity,  defendant  is  not 
misled  or  prejudiced  because  the  suit  was  not  brought  in  the 
name  of  the  church  or  corporation,  the  supreme  court  will 
consider  an  amendment  as  made  in  the  furtherance  of  justice, 
and  affirm  a  judgment  for  plaintiffs.' 

§  1068.  Security  for  loan  valid. — A  mutual  benefit  order  de- 
posited money  with  a  trust  company,  which  thereafter  became 
unable  to  repay  it.  The  benefit  order  then  assigned  the  fund 
to  another  in  terms  to  secure  a  promissory  note  given  for  a 
loan,  and  the  money  thus  obtained  was  disbursed  in  the  usual 
course  of  business.  It  was  held  that,  as  the  effect  of  the  as- 
signment was  to  secure  the  debt,  it  was  not  ultra  vires,  conced- 
ing that  the  benefit  order  could  not  legally  make  a  promissory 
note.^      The  loan,  to  secure  which  the  assignment  was  given, 

'  Stofflet  V.  Strome,  101  Mich.  197 ;  59  ant  and  his  counsel  so  understood  it 

N.  W.  Eep.  411,  per  Grant,  J.:  "Coun-  in  the  trial  before  the  justice,  for  he 

sel  recognize  the    rule  that    parties  interposed  the  plea  of  the  general  is- 

dealing  with  business  corporations  are  sue,  and  notice  'that  the  plaintiff  was 

estopped  to  deny  their  legal  incorpora-  not  a  corporation  at  the  time  of  mak- 

tion,  but  deny  that  the  defendant  knew  ing  said  note, '  and  filed  an  affidavit  to 

in  this  case  that  the  plaintiff  claimed  to  that  effect.    The  case  was  tried  before 

be  a  corporation.  This  position  can  not  the    justice,  with  the  jury,  and  this 

be  sustained.    The  payee  named  was  point  does  not  appear  to  have  been 

the  corporation.    The  note  was  given  raised.  If,  however,  the  point  is  tech- 

to  assist  in  the  payment  of  its  debts,  nically  correct,  it  does  not  affect  the 

He  treated  with  it  as  a  corporation,  merits  of  the  case.    The  defendant 

and  can  not  defeat  his  liability  by  the  has  not  been  misled  or  prejudiced.  In 

failure  to  record  the  certificate.     Wil-  such  case  this  court  will  consider  an 

lard  V.  Trustees,  66  111.  55.     It  is  con-  amendment  made  in  the  furtherance 

tended  that  the  suit  was  commenced  of  justice.     Merrill  v.  President,  etc., 

by  the  plaintiffs  in  their  individual  of  Kalamazoo,  35  Mich.  211 ;  Warder, 

capacity,  and  not  as  the  church  or  cor-  Bushnell  &  Glessner  Co.  v.  Gibbs,  92 

poration.     It  is  too   plain   to  require  Mich.  29;  52  N.  W.  Eep.  73." 
argument  that  it  was  intended  to  bring        ^Commonwealth    v.   Suffolk    Trust 

suit  in  the  name  of  and  for  the  ben-  Co.,  161  Mass.  550;  37  N.  E.  Rep.  757, 

eflt  of  the  corporation.    The  defend-  per  Lathrop,  J. :     "We  have  no  occa- 
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having  been  authorized  at  a  meeting  of  the  order,  and  the 
money  obtained  used  for  its  benefit,  equity  will  not,  at  the  in- 
stance of  the  receiver  of  the  insolvent  depositary,  forbid  its 
payment  to  the  assignee  out  of  money  in  his  hands  on  the 
ground  that  the  officers  executing  the  assignment  had  no  au- 
thority to  do  so.'  Where  a  building  association  agrees,  in  con- 
sideration of  the  erection  of  a  building  and  the  carrying  on  of 
a  manufacturing  business,  to  convey  to  defendants  certain 
land  and  notes  of  the  individual  members  of  the  corporation 
to  a  certain  amount,  a  note  of  the  corporation  in  lieu  of  those 
of  the  members,  is  valid. ^  A  director  may,  in  good  faith,  loan 
his  money  to  the  corporation  for  the  legitimate  purposes  of  the 
corporation,  and  hold  it  as  a  valid  claim  against  the  corpora- 
tion.' A  director  or  officer  of  a  solvent  private  corporation 
may  deal  with  it,  loan  it  money  and  take  security  therefor,  in 
like  manner  as  a  stranger,  and  the  subsequent  insolvency  of 
the  corporation  will  not  affect  his  right  of  action  to  recover 
such  loan  or  enforce  his  security.' 
sion  to  consider  the  question  whether    the  note,  the  effect  of  it  was  to  secure 


generally  such  a  corporation  has  or 
has  not  the  power  to  borrow  money, 
or  whether  an  action  could  he  main- 
tained against  it  upon  its  promissory 
note.  It  had  undoubtedly  the  power 
to  deposit  its  money  in  the  Suffolk 
Trust  Company,  and  to  draw  it  out 
from  time  to  time,  as  needed  in  the 
course  of  its  business.  On  the  failure 
of  the  Suffolk  Trust  Company,  a  claim 
against  it  accrued  in  favor  of  the 
Mutual  Life  Endowment  Order.  This 
claim  it  could  collect,  or,  if  the  exi- 
gencies of  its  business  required,  it 
could  sell  outright.  And  we  have  no 
doubt  that  it  could  assign  the  claim  by 
way  of  pledge.  It  was  certainly  rea- 
sonable that  it  should  do  so,  under  the 
power  to  make  contracts  necessary 
and  proper  for  the  transaction  of  its 
authorized  business,  and  we  have  no 
doubt  that  the  transaction  in  this 
case,  which,  in  effect,  was  merely  a 
device  to  draw  money  which  could 
not  be  got  directly,  was  valid.  While 
the  assignment  was  in  terms  to  secure 


the  debt.  Equity  in  such  a  case  dis- 
regards the  form,  and  looks  at  the 
real  nature  of  the  transaction.  In 
Scott  V.  Colburn,  26  Beav.  276,  the  di- 
rectors of  a  company  were  prohibited 
from  giving  bills  of  exchange,  but  had 
the  power  to  borrow  on  mortgage. 
They,  however,  gave  bills  of  exchange 
to  secure  an  existing  debt,  and  a 
mortgage  was  at  the  same  time  exe- 
cuted under  the  seal  of  the  company, 
conditioned  on  the  payment  of  the 
bills.  It  was  held  that  the  mortgage 
was  to  be  regarded  as  given  to  secure 
the  debt,  and  not  the  payment  of  the 
bills,  and  therefore  was  not  invalid." 

'  Commonwealth  v.  Suffolk  Trust 
Co.,  161  Mass.  550;  37  N.  E.  Rep. 
757. 

^  Metropolitan  Bldg.  Assn.  v.  Van 
Pelt  (1893), 36  Neb.  3;  53  N.  W.  Rep. 
1031. 

'Foster  v.  Belcher  Sugar  Co.,  118 
Mo.  238;  24  S.  W.  Rep.  63. 

*  Mullanphy  Savings  Bank  v.  Schott, 
135  111.  655. 
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§  1069.  Limited  loans — Mortgages. — A  bank  lending  to  a 
corporation  more  money  than  the  latter 's  recorded  articles  em- 
power it  to  borrow  does  so  at  its  peril,  and  its  claim  against 
the  assignee  of  the  corporation  will  be  allowed  only  to  the 
amount  which  the  corporation  was  entitled  to  borrow.'  The 
laws  of  New  York  provide  that  any  corporation  formed  under 
the  corporation  laws  of  1848  may  mortgage  its  real  and  per- 
sonal property,  provided  the  written  assent  of  the  stockholders 
owning  at  least  two-thirds  of  the  capital  stock  of  such  corpora- 
tion shall  first  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  mortgaged  property  is  situated.  It  was  held,  on  a 
bill  to  foreclose  a  mortgage  on  land  situated  in  West  Virginia, 
which  mortgage  appeared  to  have  been  properly  executed  by 
the  officers  of  a  corporation  chartered  under  the  laws  of  New 
York,  that  an  objection  that  the  consent  of  the  requisite  num- 
ber of  stockholders  was  not  filed,  and  that  the  mortgage  was 
ultra  vires,  can  not  be  raised  by  the  corporation,  but  must  be 
made  by  a  stockholder.^  The  action  of  the  board  of  trustees 
of  a  corporation  in  arranging  for  the  payment  of,  and  actually 
making  a  part  payment  on,  a  mortgage  executed  by  the  proper 
officers,  but  without  authority  of  the  board,  is  a  ratification  of 
the  mortgage ;  and  the  corporation  is  thereafter  estopped,  as 
against  innocent  purchasers  of  the  mortgage,  from  attacking 
its  validity  because  not  authorized  by  the  trustees." 

§  1070.  Corporation  mortgage  to  secnre  bank. — The  fact  that 
a  business  corporation  mortgages  its  property  to  a  bank  to  se- 
cure not  merely  its  indebtedness  to  the  bank,  but  any  future 
advances  that  the  bank  may  make  to  it,  does  not  show  that  it 
is  made  to  hinder  and  delay  unsecured  creditors.'     In  such  a 

'  First  Nat.  Bank  v.  Keefer  Milling  "The  company  was  at  the  time  in  act- 
Co.,  95  Ky.  97;  23  S.  "W.  Eep.  675.  ive  business,  and  had  an  undoubted 

'  Boyce  v.  Montauk  Gas   Coal  Co.  right  to  provide  by  mortgage  of  its 

(1892),  37  W.  Va.  73;  16  S.  E.  Eep.  property  for  future  advances.     Hen- 

501.  drix  v.  Gore,   8  Ore.  407 ;  Nicklin  v. 

'Seal  V.  Puget    Sound    Loan    and  Betts  Spring  Co.,  11  Ore.  406;  5  Pac. 

Invest.  Co.  (1892),  5  Wash.  422;  32  Rep.  51.     And  such  a  provision  does 

Pac.  Rep.  214.  not  necessarily  render  the  mortgage 

*Sabin».ColumbiaRiverCo.,250re.  fraudulent,  although    it    may   subse- 

15;   34  Pac.  Rep.  692,  per  Bean,  J.:  quently  turn  out  that  the  mortgagor 


1364 


DEBTS    OF    CORPORATIONS. 


§1071 


case  it  can  not  be  successfully  contended  that  the  bank  partici- 
pated in  the  fraudulent  purposes  of  the  company,  if  any  such 
existed,  or  had  any  other  motive  for  taking  the  mortgages  than 
a  desire  in  good  faith  to  secure  its  claim;  and  although  it  may 
have  known  the  mortgages  would  operate  to  hinder  and  delay 
other  creditors,  and  even  that  the  company  intended  them  to 
have  that  effect,  the  transaction  will  not  be  void,  unless  the 
bank  participated  in  the  fraudulent  purpose  of  the  company.' 
A  bank  is  liable  for  a  loan  obtained  from  another  bank,  deal- 
ing in  good  faith  with  its  authorized  officer,  although  such 
officer  acts  without  the  knowledge  of  the  other  bank  officials, 
and  appropriates  the  money  to  his  own  use.* 

§  1071.  Corporate  mortgage  in  favor  of  director. — A  board 
of  directors  of  an  insolvent  corporation  can  not  mortgage 
the  corporate  property  to  secure  to  one  of  the  directors  the 
payment  of  an  antecedent  debt  due  by  the  company  to  such 
director,  or  a  previous  liability  incurred  by  such  director  for 
the  corporation.'     Where  a  mortgage  was  made  by  a  solvent 


was  in  fact  unable  to  pay  all  hia  debts 
at  the  time  the  mortgage  was  given. 
United  States  v.  Hooe,  3  Cranch,  73. 
Every  mortgage  necessarily  tends  to 
hinder  or  delay  creditors  other  than 
the  mortgagee,  but  a  delay  necessarily 
resulting  from  a  fair  and  honest  exer- 
cise of  the  right  to  dominion  over  one's 
property,  and  to  pledge  or  otherwise 
dispose  of  it,  is  neither  an  unjust  nor 
unlawful  interference  with  the  rights  of 
others,  and  is  not  within  the  terms  of 
the  statute  making  void  conveyances 
intended  to  hinder  or  delay  creditors." 
'  Dudley  v.  Danlorth,  61  N.  Y.  626; 
Bank  v.  Lowrey,  36  Neb.  290 ;  54  N. W. 
Rep.  568;  Alberger  ».  White,  117  Mo. 
347;  23  S.  W.  Rep.  92;  Shelley  v. 
Boothe,  73  Mo.  74;  Pollock  v.  Meyer, 
96  Ala.  172;  11  So.  Eep.  385;  Ford  v. 
Williams,  3  B.  Mon.  550;  Worland  u. 
Kimberlin,6  B.  Mon.  608 ;  Covanhovan 
V.  Hart,  21  Pa.  St.  495 ;  Hodges  v.  Cole- 
man, 76  Ala.  103;  Olmstead  v.  Mat- 
tison,  45  Mich.  617;  8  N.  W.  Rep.  555. 


^  Chemical  Nat.  Bank.  v.  Armstrong 
(1893),  59  Fed.  Rep.  372. 

'  Montgomery  v.  Phillips  (N.  J.  Err. 
1895),  31  Atl.  Rep.  622,  Reed,  J.: 
"The  mooted  validity  of  this  mortgage 
involves  the  question  whether  the 
board  of  directors  of  an  insolvent  cor- 
poration can  secure  one  of  their  own 
members  for  an  antecedent  debt  by  a 
mortgage  of  the  property  of  the  com- 
pany. The  question  is  new  in  this 
court.  It  was  held  in  the  case  of 
Wilkinson  v.  Bauerle,  41 N.  J.  Eq.  635 ; 
7  Atl.  Rep.  514,  that  an  insolvent  cor- 
poration could  sell  its  property  to  a 
director  if  the  sale  was  bona  fide,  and 
brought  the  full  value  of  the  property. 
It  was  held  that  the  officers  of  such 
corporation  could  not  divert  the  cor- 
porate property  from  the  payment  o£ 
its  debts,  and  it  was  because  such  a 
sale  was  only  a  transmutation,  and 
not  a  diversion  of  the  property,  that 
the  sale  was  sustained.  It  was  also 
held  in  Vail  v.  Jameson,  41  N.  J.  Eq. 
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company  to  one  of  its  directors,  under  an  arrangement  that 
such  mortgage  should  be  kept  from  record  for  the  purpose  of 
strengthening  the  credit  of  the  company,  while  the  directors 


648;  7  Atl.  Rep.  520,  that  a  mortgage 
made  by  an  insolvent  corporation  for 
the  purpose  of  preferring  a  creditor 
was  not  invalid.  The  great  weight  of 
authority  is,  however,  opposed  to  the 
existence  of  any  power  in  a  board  of 
directors  of  an  insolvent  company  to 
prefer  one  of  its  own  members.  The 
weight  of  authority  is  in  support  of  the 
wholesome  rule  that  the  directors  of  an 
insolvent  corporation  are  trustees  of  its 
funds  for  its  creditors.  Curran  v.  State, 
15  How.  (U.  S.)  304;  Haywood  v.  Lin- 
coln Lumber  Co.,  64  Wis.  639;  26N.W. 
Rep.  184;  Wilkinson  v.  Bauerle,  41  N. 
J.Eq.635;  7  Atl.Rep.  514.  The  doctrine 
in  respect  to  the  power  of  trustees  to 
use  trust  property  for  their  own  bene- 
fit to  the  disadvantage  of  their  cestui 
que  trust  thus  becomes  applicable  to 
the  dealing  of  directors  with  the  funds 
in  their  hands  after  the  insolvency  of 
the  corporation.  If  any  of  such  di- 
rectors are  creditors,  they  stand  upon 
the  same  footing  as  any  other  cred- 
itor ;  but  by  no  act  of  such  director 
can  he  obtain  a  position  superior  to 
that  of  the  other  creditors  for  whose 
benefit  he  holds  the  trust  assets.  Mr. 
Morawetz  remarks  that  'it  is  the  duty 
of  the  directors  and  other  agents  of 
an  insolvent  corporation  to  preserve 
its  assets  for  the  benefit  of  the  cred- 
itors. The  legal  ownership  of  the  as- 
sets is  not  altered  by  its  insolvency, 
and  the  regular  agents  of  the  corpora- 
tion retain  the  same  powers  of  man- 
agement with  which  they  were  origi- 
nally invested.  But,  upon  the  insolv- 
ency of  a  corporation,  an  equitable 
lien  of  the  creditors  attaches  upon  all 
the  company's  assets ;  and  the  direct- 
ors, who  only  formerly  stood  in  a  fidu- 
ciary relation  to  the  corporate  mem- 
bers, become  placed  in  a  fiduciary  re- 


lation to  its  creditors.  ♦  *  *  ij 
themselves  creditors,  they  can  not 
receive  any  advantage  or  prefer- 
ence in  the  payment  of  their  claims 
at  the  expense  of  other  credit- 
ors.' Morawetz  on  Public  Corpora- 
tions, §  579.  In  Haywood  v.  Lum- 
ber Co.,  supra,  a  mortgage  had  been 
made  by  an  insolvent  company  to 
some  of  the  directors,  to  secure  an 
antecedent  debt.  The  mortgagee  filed 
a  bill  to  foreclose  the  mortgage, which 
suit  was  defended  by  the  receiver  of 
the  corporation.  The  court,  in  hold- 
ing that  the  mortgage  was  void,  em- 
ployed this  language :  'The  directors 
and  oflBcers  made  the  mortgage,  or  di- 
rectly caused  it  to  be  made,  to  them- 
selves. They  occupied  a  fiduciary  re- 
lation to  the  company,  its  stockhold- 
ers, and  its  creditors,  and  th4y  had  no 
right  to  use  such  relation  and  their 
oflScial  position  for  their  own  benefit, 
and  to  the  injury  of  others  in  equal 
right.  In  Beach  v.  Miller,  130  111. 
162;  22  N.  E.  Rep.  464,  the  question 
arose  whether  an  insolvent  company 
could  secure  an  antecedent  debt  due 
a  director  by  a  sale  to  him  of  its  prop- 
erty to  pay  such  debt.  The  court  re- 
marked that,  so  long  as  a  corporation 
remained  solvent,  its  directors  were 
agents  or  trustees  for  the  stockhold- 
ers ;  but,  the  moment  it  became  in- 
solvent, its  directors  occupied  a  differ- 
ent relation.  The  assets  must  then 
be  regarded  as  a  trust  fund  for  the 
payment  of  all  its  creditors,  and  the 
directors  occupy  the  position  of  trus- 
tees ;  and,  the  fiduciary  relation  then 
existing,  they  may,  with  propriety,  be 
prohibited  from  purchasing  the  trust 
property.'  The  court  was  speaking  in 
view  of  the  fact  that  the  purchase  was 
to  be  paid  for  by  the  application  of 
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should  test  the  success  of  the  corporate  business  at  the  risk  of 
future  creditors,  and  the  mortgage  was  not  recorded  until  the 
corporation  became  insolvent,  the  mortgage  was  held  to  be 
fraudulent.' 

§  1072.  Bonds — Mortgages — Ratification. — Where  a  manu- 
facturing company,  to  secure  its  indebtedness  to  a  bank,  voted  to 
issue  bonds,  and  to  give  a  mortgage  to  a  trust  company  to  secure 
the  issue,  and  thereupon  issued  the  bonds,  reciting  that  they 
were  secured  by  such  mortgage,  and  delivered  them  to  the  bank 
as  collateral  security,  but  the  mortgage  was  not  given  until  the 
company  had  become  insolvent,  it  was  held  that,  as  the  vote 
to  give  the  mortgage  was  an  agreement  in  equity  to  give  it, 
the  mortgage  was  valid,  and  did  not  contravene  a  statute  pro- 
viding that  it  shall  be  unlawful  for  any  incorporated  company 
to  make  any  transfer  or  assignment  of  any  of  its  property  in 
contemplation  of  insolvency.^  An  agreement,  made  at  a  meet- 
ing of  persons  interested  in  a  corporation,  to  issue  its  bonds  to 
secure  a  loan  of  money,  is  not  binding  on  the  corporation,  in 
the  absence  of  evidence  that  they  had  authority  to  act  for  the 
corporation  in  its  corporate  capacity,  or  that  their  act  was  rati- 
fied by  the  corporation.'  Where  a  railroad  company,  which 
owns  a  majority  of  the  stock  of  another,  procures  the  latter  to  is- 
sue bonds  to  it, furnishing  a  sufficient  consideration  therefor, and 

the  precedent  credit  held  by  the  direc-  change  of  possession  has  been  held  in 
tor.  In  Richards  u.  New  Hamp.  Insur-  a  number  of  cases  to  be  a  strong  cir- 
ance  Co.,  43  N.  H.  263,  on  a  bill  filed  cumstance against  the  validity  of  such 
by  the  creditors  of  an  insolvent  com-  instrument  when  it  was  attacked  by 
pany,  it  was  held  that  the  directors  the  creditors,  who  become  such  inter- 
were  trustees  of  the  funds  for  the  vening  the  time  of  its  execution  and 
creditors,  and  were  bound  to  apply  the  time  of  its  record.  Coates  v.  Ger- 
them  pro  rata,  and  could  not  use  them  laoh,  44  Pa.  St.  43;  Gill  v.  Grifiith,  2 
to  exonerate  themselves  to  the  injury  Md.  Ch.  270;  Hilliard  v.  Cagle,  46 
of  other  creditors.  All  the  cases  bear-  Miss.  309;  Neslin  v.  Wells,  Fargo  & 
ing  upon  this  question  are  collected  Co.,  104  U.  S.  428;  Blennerhassett  v. 
by  Mr.  Justice  Woods  in  his  opinion  Sherman,  105  TJ.  S.  100.'' 
in  the  case  of  Lippincott  v.  Shaw  Car-  '  Gunther  v.  Mayer,  67  Hun,  116; 
riage  Co.,  25  Fed.  Rep.  577-586."  22  N.  Y.  Supl.  50 ;  Paulding  v.  Chrome 

'■  Montgomery  v.  Phillips  (N.  J.  Err.  Steel  Co.,  94  N.  Y.  334. 

1895),    31    Atl.   Rep.   622,  Reed,   J.:  » Banks  u.  New  York  Club,  68  Hun, 

"The    failure  to   record   a    deed    or  92;  22  N.  Y.  Supl.  727. 
mortgage  when  there  is  no  apparent 
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using  no  improper  means  to  procure  the  issue,  it  is  immaterial 
to  the  validity  of  the  transaction  that  the  former  procured  and 
used  such  bonds  as  security  to  float  a  loan  made  for  its  own 
exclusive  benefit.'  "Where  the  directors  of  a  corporation  au- 
thorized the  president  to  make  arrangements  to  procure  funds 
to  carry  on  the  work  and  pay  the  indebtedness  of  the  corpora- 
tion, and  by  a  subsequent  resolution  authorized  him  and  the 
secretary  to  issue  mortgages  on  the  property  of  the  corporation 
as  additional  security  for  its  old  indebtedness,  it  was  held  that 
the  president  and  secretary  were  authorized  two  months  after 
the  last  resolution  to  give  a  new  note  for  the  old  indebtedness, 
and  a  mortgage  to  secure  it,  although  new  property  had  been 
acquired  in  the  meantime."  .  A  resolution  of  a  board  of  direc- 
tors, referring  to  mortgages  previously  executed  by  its  presi- 
dent and  secretary  as  being  prior  to  another  mortgage,  which 
the  resolution  authorizes  to  be  executed,  is  a  ratification  of  the 
first  mortgages  and  of  the  notes  secured  by  them,  although  it 
does  not  refer  to  the  notes."  The  fact  that  at  the  time  bonds 
were  issued  by  a  corporation  it  was  insolvent  does  not  render 
the  bonds  void,  where  they  were  given  in  fair  business  trans- 
actions of  which  it  received  the  benefit,  with  the  obvious  pur- 
pose of  saving  the  company  if  possible,  and  the  company  has 
never  offered  to  rescind  or  restore  the  benefits  received.* 
Where  a  corporation  gave  a  trust  deed,  to  which  there  were 
no  subscribing  witnesses,  as  required  by  statute,  and  which 
was  executed  and  acknowledged  by  the  president  only,  instead 
of  by  both  president  and  secretary,  as  authorized  by  a  resolu- 
tion of  the  board  of  directors,  it  was  held  that  the  trust  deed, 
although  not  entitled  to  record,  was  effective,  as  between  the 
parties,  as  an  equitable  mortgage.  And  whether  or  not  the 
president  of  the  corporation  .was  authorized  to  execute  a  trust 
deed  covering  subsequently  acquired  property,  its  execution 
was  ratified  by  the  issuance  of  the  bonds;  and  both  the  execu- 
tion of  the  trust  deed  and  the  issue  of  bonds  were  ratified  by 

'  Gloninger  v.  Pittsburgh  R.  Co.  =  Shaver  v.  Hardin  (1891),  82  Iowa, 
(1891),  139  Pa.  St.  13.  378 ;  48  N.  W.  Eep.  68. 

2  Shaver  v.  Hardin  (1891),  82  Iowa,  *  Cochran  v.  Anglo-American  Dry 
378.  Dock  Co.,  69  Hun,  168 ;  23  N.  Y.  Supl. 

404. 
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long  acquiescence,  and  by  the  acceptance  and  retention  of  re- 
sulting benefits.' 

§  1073.  The  same  sabject  continued. — The  president  of  a 
corporation,  by  resolution  of  its  directors,  was  authorized  to 
transfer  notes  or  contracts  of  the  company  in  order  to  borrow 
money,  and  thereafter  desiring  to  mortgage  the  goods  of  the 
company  to  secure  a  loan,  he  showed  such  resolution  to  the 
mortgagee,  with  the  words  "mortgage"  and  "property"  inter- 
lined, apparently  in  the  same  handwriting,  so  as  to  authorize 
the  president  to  execute  a  mortgage,  and  thereupon  the  loan 
and  mortgage  were  made.  The  directors  present  at  the  adoption 
of  the  resolution  denied  that  the  power  to  mortgage  was  con- 
ferred on  the  president,  and  he  had  no  such  power  apart  from 
the  resolution.  It  was  held  that  the  mortgage  was  given  with- 
out authority.^  In  this  case  the  directors  had  access  to  the 
minute  book  in  which  the  interlined  resolution  was  recorded, 
but  did  not  discover  it  until  possession  was  taken  under  the 
mortgage,  they  having  left  the  management  of  the  company 
entirely  to  the  president.  When  possession  was  taken  under 
the  mortgage,  the  directors  made  no  opposition,  nor  did  they 
disaffirm  the  mortgage  for  several  months,  or  try  to  refund  the 
borrowed  money.  It  was  held  that  the  directors  ratified  the 
execution  of  the  mortgage.' 

'  Frank  v.  Hicks  (Wy.  1894) ,  35  Pac.  mortgages    on    behalf   of    the    com- 

Eep.  475.  pany,  we  think  they  have  acquiesced 

^Curriet).  Bowman,  25  Ore.  364;  35  in  the  execution  of  said  mortgages, 
Pac.  Rep.  848, p«r  curiam.-  "The  gen-  and  that  the  same  have  become 
eral  agent  of  a  corporation  is  not  an-  binding  upon  the  company,  as  though 
thorized  to  mortgage  its  property,  as  a  authority  was  originally  given  to  ex- 
security  for  a  loan,  without  specific  ecute  them.  'The  law  is  well  set- 
authority  from  the  board  of  directors,  tied  that  a  principal  who  neglects 
Luse  V.  Ismuths  Railway  Co.,  6  Ore.  promptly  to  disavow  an  act  of  his 
125.  agent  by  which  the  latter  has  trans- 

'  Currie  v.  Bowman,  25  Ore.  364 ;  35  cended  his  authority  makes  that  act 

Pac.  Rep.  848,  ^er  curiam;    "In  view  his    own;     and    the    maxim    which 

of  the  policy  of  the  board  of  directors  makes    ratification    equivalent    to   a 

of  the  company,  under  the  circum-  precedent  authority  is  as  much  predi- 

stances,  when  they   had  full  knowl-  cable  of  ratification  by  a  corporation 

edge  of  the  unauthorized  act  of  its  aa  it  is  of  ratification  by  any  other 

president,  and  took  no  steps  to  dis-  principal,  and  it  is  equally  to  be  pre- 

afiirm  his   authority  to  execute  such  sumed  from  the  absence  of  dissent.' 
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§  1074.   Agent  to  sell  bonds  may  not  pledge  them Where 

an  agent  of  a  corporation,  authorized  to  sell  bonds  for  cash  to 
raise  money  to  pay  the  debts  of  the  corporation,  pledges  the 
bonds  to  secure  such  debts,  the  bonds  are  invalid  both  in  the 
hands  of  the  pledgees  and  of  their  transferees.' 


Kelsey  «.  National  Bank,  69  Pa.St.  426. 
Mr.  Morawetz  says :  'Acquiescence  is 
good  evidence  of  consent ;  and  if  the 
agents  of  a  corporation  wlio  liave 
power  to  ratify  an  unautliorized  act 
performed  by  another  agent  manifest 
no  dissent  after  having  received  full 
notice,  a  ratification  of  the  act  may 
often  be  presumed.'  Morawetz  on 
Private  Corporations,  §633.  And  Mr. 
Beach  says:  'Ratification  by  direct- 
ors may  be  made  by  accepting  the 
report  of  a  committee  stating  the  facts, 
or  by  the  acquiescence  of  a  majority 
of  the  directors  with  full  knowledge 
of  the  contract  so  ratified.  Ratifica- 
tion may  be  also  presumed  from  a 
failure  to  exercise  promptly  the  right 
of  disaflSrmance.'  1  Beach  on  Private 
Corporations,  §  195.  In  Sherman  u. 
Fitch,  98  Mass.  59,  where  an  action 
was  brought  upon  a  mortgage  executed 
by  the  president  of  the  corporation 
without  formal  authority,  the  court 
say:  "The  remaining  consideration 
relates  to  the  authority  of  Sampson  to 
execute  the  mortgage  in  behalf  of  the 
corporation.  It  is  not  necessary  that 
the  authority  should  be  given  by  a 
formal  vote.  Such  an  act  by  the 
president  and  general  manager  of  the 
business  of  the  corporation,  with  the 
knowledge  and  consent  of  the  direct- 
ors, or  with  their  subsequent  and  long- 
continued  acquiescence,  may  properly 
be  regarded  as  the  act  of  the  corpora- 
tion. Authority  in  the  agent  of  a 
eorporation  may  be  inferred  from  the 
conduct  of  its  officers,  or  from  their 
knowledge  and  neglect  to  make  ob- 
jection, as  well  as  in  the  case  of  indi- 
viduals." 
'Shaw  V.  Saranac  Horse-Nail  Co., 


144  N.  Y.  220;  39  N.  E.  Eep.  73,  per 
Earl,  J.:  "As  to  the  bonds  delivered 
to  the  banks  for  collateral  securitj',  a 
different  question  is  presented.  Those 
bonds  were  pledged  to  the  banks  to 
secure  prior  debts  of  the  company. 
Williams  had  no  authority  to  pledge 
the  bonds.  His  sole  authority  was  to 
negotiate  them  at  a  price  not  less  than 
par  and  accrued  interest,  for  the  pur- 
pose of  raising  money  to  pay  the  float- 
ing debts  of  the  company.  He  was 
bound  to  sell  the  bonds  for  money, 
or  at  least  so  to  dispose  of  them  as  to 
pay  the  debts  of  the  company.  If  he 
pledged  them,  they  paid  no  debts  of 
the  company,  but  rather  increased 
than  diminished  such  debts.  It  has 
been  frequently  held  that  an  authority 
to  sell  does  not  authorize  a  pledge  or 
mortgage.  Gumming  v.  Williamson,  1 
Sandf.  Oh.  17;  Waldron  u.  McComb,  1 
Hill,  111;  Bloomer  v.  Waldron,  3  Hill, 
361 ;  Albany,etc. .Insurance  Co.  eBay, 
4  N.Y.9;  Merchants'  Bank  v.  Livings- 
ton,74  N.Y.223 ;  Wright  on  Agency,79 ; 
Mecham  on  Agency,  §  356 ;  Story  on 
Agency,  78.  Therefore,  if  the  banks, 
as  pledgees,  were  claiming  to  share  in 
the  proceeds  of  the  mortgage  sale, 
their  claim  could  be  successfully  re- 
sisted on  the  ground  that  the  bonds 
had  not  become  legal  obligations 
against  thecompany.  Nothinghas hap- 
pened since  the  bonds  were  pledged 
to  render  them  valid  and  legal.  The 
pledge  has  never  been  ratified  by  the 
company,  and  the  debts  have  never 
been  paid,  and  the  bonds  have  not  ac- 
complished the  purpose  for  which 
they  were  authorized  to  be  issued. 
Williams  and  the  administrators  of 
Vilas,   by  an  arrangement   between 
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§  1075.  Primary  liability  of  corporation. — It  is  an  essential 
characteristic  of  a  corporation  that  it  alone  is  primarily  liable 
for  its  debts,  because  it  alone  contracts  them,  except  as  that 
natural  and  necessary  consequence  of  its  creation  is  modified 
in  the  act  of  its  creation  by  some  explicit  command  of  the 
statute  which  either  imposes  an  express  liability  upon  the  cor- 
porators in  the  nature  of  a  penalty,  or  affirmatively  retains 
and  preserves  what  would  have  been  the  common  law  liability 
of  the  members  from  the  destruction  involved  in  the  corporate 
creation.'  The  retained  liability  occasionally  established  is  in 
the  nature  of  such  original  liability,  but  it  is  retained  by  force 
of  the  express  command  of  the  statute,  and  in  that  manner 
saved  from  the  destruction  which  otherwise  would  follow  the 
simple  creation  of  the  corporation.  Ordinarily  these  individ- 
ual liabilities  exist  upon  other  than  common  law  conditions, 
and  make  the  corporators  rather  sureties  or  guarantors  of  the 
corporation  than  original  debtors,  since  in  general  their  lia- 
bilities arise  after  the  usual  remedies  against  the  corporation 
have  been  exhausted.^  This  immunity  of  the  members  of  the 
corporation  from  personal  liability,  until  all  remedies  against 
the  corporation  have  been  exhausted,  is  founded  in  reason  and 
justice,  and  a  very  clear  indication  of  a  legislative  intent  to 
disregard  it  must  be  found  before  the  liability  is  held  to  be 
primary.^ 

§  1076.   Stockholder's   liability  for   corporate   debts. — If  a 

stockholder  has  not  paid  his  subscription  in  full,  he  is  liable 
for  the  debts  of  the  corporation  to  the  extent  of  the  unpaid 
portion  of  his  subscription.     It  is  the  duty  of  the  directors  of 

them  and  for  their  own  protection  as  debts.    The  bonds  are  invalid  in  their 

stockholders    of   the   company,    pur-  hands,  as  theywere  invalid  when  held 

chased   and    took   an   assignment  of  by  the  banks;  and  we  see  no  ground 

these  debts  from  the  banks,  and  with  whatever  upon  which  they  can  legally 

the  debts  took  a  delivery  of  the  bonds  claim  to  share  in  the  proceeds  of  the 

held  by  the  banks  as  collateral  secu-  mortgaged  real  estate." 
rity.      Williams  afterwards  assigned        ^  People,  e%  rel.  "Winchester,  v.  Cole- 

his  interest  in  the  debts  and  bonds  to  man,  133  N.  Y.  279. 
the  administrators,  and  they,  there-        ^  Rogers  v.  Decker,  131  N.  Y.  490. 
fore,  hold  the  debts  as  assignees,  and        'Hirshfeld  v.  Bopp,  145  N.  Y.  84; 

hold  the  bonds,   as  the  banks  held  Hardman  ».  Sage,  124  N.  Y.  25;  Hunt- 

them,    as  collateral    security  to  the  ington  b.  Attrill,  146  U.  S.  657. 
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a  corporation  to  manage  its  capital  stock  as  a  trust  fund  for  the 
benefit  of  its  stockholders  while  it  exists,  and  of  its  creditors 
in  case  of  its  dissolution.  This  trust  fund  consists,  not  only 
of  the  capital  paid  in,  but  also  of  that  which  the  shareholder 
has  promised  to  pay  in.  The  unpaid  stock  is  as  much  a  part 
of  the  corporate  assets  as  the  money  which  has  been  paid 
upon  the  stock.  The  obligation  of  a  subscriber  to  pay  his  sub- 
scription can  not  be  released  or  surrendered  to  him  by  the 
trustees  of  the  corporation.  Nor  will  stockholders  be  permitted 
to  agree  among  themselves  that  their  shares  shall  be  taken  at 
a  nominal  value,  or  be  non-assessable,  when  such  agreement 
operates  to  the  injury  of  creditors.'  Any  device  by  which  the 
members  of  a  corporation  seek  to  avoid  the  liability  which  the 
law  imposes  upon  them  is  void  as  to  creditors,  whether  bind- 
ing or  not  as  between  themselves.  Of  this  character  is  an 
agreement  among  the  members  that  the  shares  of  the  capital 
stock  of  the  corporation  shall  be  regarded  as  fully  paid  up, 
when  in  fact  they  are  not  fully  paid.^  The  courts  have  en- 
forced the  rule  inflexibly  that  payment  of  stock  subscriptions 
is  good  as  against  creditors  only  where  payment  has  been  made 
in  money,  or  what  may  be  fairly  considered  as  money's  worth." 
Some  of  the  cases  hold  that  overvaluation  will  not  render  the 
stockholder  liable  for  the  difference  between  the  actual  and  ac- 
cepted values  unless  there  is  an  afiirmative  proof  of  fraud  aliunde. 
But  other  cases  hold,  and  this  is  the  better  view,  that  where  the 
value  of  property  is  well  known,  or  can  be  easily  learned,  and 
the  property  is  taken  at  an  exaggerated  estimate,  a  strong  pre- 
sumption is  raised  that  the  valuation  is  not  in  good  faith,  and 
is  made  for  a  fraudulent  purpose.  This  presumption  will  be  con- 
clusive unless  rebutted  by  satisfactory  evidence  explanatory  of 
the  apparent  fraud.  Where  the  overvaluation  is  so  great  that 
the  fraudulent  intent  appears  on  its  face,  and  is  not  explained, 

'  Upton  V.  Tribilcock,  91  U.  S.  45 ;  against  the  creditors  in  case  of  insol- 

Sanger  v.  Upton,  91  U.  S.  56.  vency."    2  Morawetz  on  Private  Cor- 

^i  Union  Mut.  Life  Ins.  Co.  ■«.  Frear  porations,  §  825.    And  see  Ailing  «. 

Stone  Manfg.  Co.,  97  111.  537.      "A  Wenzel,  133  111.  264. 

declaration  by  the  corporation  that  '  Wetherbee  v.  Baker,  35  N.  J.  Eq. 

the  shares  are  paid  up  will  not  avail  501. 
88 
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the  court  will  hold  it  to  be  fraudulent  as  matter  of  law.'  It 
has  been  held  in  Illinois  that  where  heavily  encumbered  prop- 
erty of  known  value  is  transferred  to  a  corporation  in  payment 
of  capital  stock  of  twice  that  amount,  that  the  overvaluation 
is  so  gross  that  fraud  will  be  presumed,  and  the  stockholders 
will  be  liable  to  the  creditors  of  the  corporation  to  the  extent 
of  the  excess  of  the  face  value  of  their  stock  over  the  real 
value  of  the  property.  And  in  a  creditors'  bill  to  enforce  such 
liability,  an  allegation  that  the  capital  stock  was  not  paid  for 
in  full,  without  alleging  in  terms  that  the  transaction  was 
fraudulent,  is  sufficient  to  support  evidence  of  such  fraudulent 
overvaluation.' 

§  1077.  The  rule  in  Ohio. — The  Ohio  doctrine  is  that,  while 
the  liability  of  a  stockholder  is  secondary  to  that  of  the  cor- 
poration, and  can  not  be  resorted  to  by  corporation  creditors 
until  the  corporate  assets  are  exhausted,  yet  such  liability  is 
not  merely  that  of  a  surety  from  which  the  stockholder  is 
relieved  where  a  creditor  of  the  corporation  grants  to  it  an  ex- 
tension of  the  time  of  payment.'      Thus  a  holder  of  stock  in 

'Douglass  V.  Ireland,  73  N.  Y.  100;  Private  Corporations,  §  825.  In  the 
Boynton  v.  Andrews,  63  N.  Y.  93;  present  case  the  capital  stock  was 
Boynton  v.  Hatch,  47  N.  Y.  225  ;  Os-  paid  for  in  property  alone.  Property 
good  V.  King,  42  Iowa,  478.  In  Boyn-  worth  not  more  than  |75,000  was  con- 
ton  V.  Andrews,  supra,  stock  for  $100,-  veyed  in  exchange  of  capital  stock 
000  was  issued  for  property  worth  amounting  to  |300,000.  There  was 
$50,000,  and  it  was  held  that  there  here  an  overvaluation  of  the  property 
was  a  gross  overvaluation,  and  that  which  formed  the  consideration  for 
the  transaction  was  fraudulent  in  law  the  issue  of  the  stock.  Cases  may 
on  its  face.  arise  where  stock  is  issued  for  prop- 

^  Coleman  v.  Plowe,  154  111.  458 ;  39  erty  taken  at  an  overvaluation,  which 

N.  E.  Eep.  725,  Magruder,  J..     "The  will  justify  the  courts  in  compelling 

question  presents  itself  in  this  case  the  stockholders  to  respond  to   the 

whether  the  stock  held  by  the  appel-  creditors    for  the    par  value  of    the 

lants  was  stock  which  had  been  in  stock,   less  the  actual    value  of  the 

good  faith  fully  paid  up,  or  whether  property   taken   in   exchange   for  it. 

it  must  be  regarded  as  stock  upon  Such  will  not  be  the  case  where  there 

which  only  50  per    cent,   had  been  is   entire  good  faith   in  making  the 

paid,  and  upon  which  50  per  cent,  re-  valuation.     But,  if  the  property  con- 

mained  unpaid,  as  a  fund  liable  to  be  tributed  is  not  valued  in  good  faith, 

subjected  by  the  appellees  to  the  pay-  the  shares  of  stock  will  not  be  fully 

ment  of  their  judgments.     It  is  held  paid  up,  either  in  law  or  fact." 
that  stock  may  be  paid  for  in  property        '  Slagle   v.   Pow,  41   Ohio   St.   603 ; 

as  well  as  in  money.    2  Morawetz  on  Bank  v.  Levitt,  5  Ohio,  207. 
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an  Ohio  corporation,  who  transfers  his  stock  after  a  corporate 
debt  has  been  created,  is  not  relieved  from  his  statutory  lia- 
bility for  such  debt  by  an  agreement  for  an  extension  of  the 
time  for  its  payment,  although  such  agreement  be  made  by 
the  corporation  and  creditor  after  the  transfer,  and  without  the 
stockholder's  knowledge  or  consent.'  To  require  a  creditor,  at 
his  peril,  to  examine  the  corporation  books  every  time  he  may 
be  invoked  to  renew  an  existing  debt,  and  ascertain  if  changes 
in  the  corporate  membership  have  occurred  since  the  debt  was 
created,  and,  if  so,  investigate  the  comparative  pecuniary 
ability  of  the  new,  as  compared  with  that  of  the  old  stock- 
holder, would  have  the  effect  of  nullifying,  by  construction, 
those  constitutional  and  statutory  provisions  for  the  protection 
of  corporation  creditors,  which,  at  best,  involve  much  diffi- 
culty and  delay  in  their  application.^  "Where  a  stockholder  in 
a  corporation  knew  that  his  stock  was  unpaid,  but  claimed 
that  the  certificates  were  transferred  to  him  as  collateral  se- 
curity, and  the  stockholder,  and  also  a  person  to  whom  he  had 
transferred  the  certificates  in  trust  for  himself,  had  voted  the 
stock,  and  it  did  not  appear  that  the  corporation  ever  con- 
sented to  the  transfer  of  such  certificates  as  collateral  security,  it 

'  Boice  V.  Hodge,  51  Ohio,  236 ;  37  tion  of  the  courts  of  a  number  of  the 

N.   E.  Eep.   265,   per  Bradbury,   J.:  states  (Hargeru. McCullough, 2 Denio, 

"That  the  Habihty  of  a  stockholder  119;  Hanson  v.  Donkersley,  37  Mich, 

for  the  corporate  debts  in  this  state  is  184 ;  Jackson  v.  Meek,  87  Tenn.  69 ;  9  S> 

secondary — that  is,  can  not  be  resorted  W.Rep.  225),  and  incidentally  touched 

to  by  the  corporation  creditors  until  in   some  other  cases.    The  decisiona 

the  corporate  assets  are  exhausted,  or  have  been  conflicting.    In  Wheeler  v. 

can  not  be  reached  by  the  ordinary  pro-  Faurot,  37  Ohio  St.  26,  and  Harpold  v. 

cesses  of  law — was  established  by  the  Stobart,  46  Ohio  St.  397 ;  21  N.  E.  Rep. 

case  of  Wright  v.  McCormack,  17  Ohio  637,  this  court  recognized  the  conflict 

St.  86.    This,  however,  is  not  a  test  of  among  the  authorities  upon  the  ques- 

the  question,  for  in  many  cases — in  tion,  but  did  not  find  it  necessary  to 

fact  usually— the  creditor  may  pursue  determine  it.  In  Taylor  v.  West,  etc., 

the  principal  debtor  and  his   surety  Wheel  Co.,  9  Am.  Law  Rec.  28,  the 

contemporaneously,   or  even   pursue  court  of  common  pleas  of  Logan  coun- 

the  surety  in  the  first  instance,  under  ty  held  that  the  extension  of  a  corpo- 

Bome  circumstances.    Wilkins  v.  Ohio  ratedebtbya  renewal  did  notdischarge 

Nat.  Bank,  31  Ohio  St.  565 ;  Brandt  on  a  stockholder  who  was  liable  as  such 

Suretyship  and  Guaranty,  §  97."  for  the  original  debt,  but  who  had 

^  Boice  V.  Hodge,  51  Ohio  St.  236 ;  37  transferred  his  stock  before  the  time 

N.  E.   Rep.   265,   per  Bradbury,   J.:  for  payment  had  been  extended,  by  a 

"The  question  has  received  the  atten-  renewal  of  the  note." 
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was  held  that  the  stockholder  was  liable  to  corporate  creditors 
for  the  amount  unpaid  on  the  stock. ^  Under  the  Minnesota 
statute  a  stockholder's  liability  for  unpaid  subscriptions  to  the 
stock  does  not  continue  after  he  has  transferred  it,  except 
where  the  transfer  was  for  the  purpose  of  defrauding  creditors. 
The  transferee  of  stock  is  liable  for  unpaid  subscriptions  to 
the  stock  transferred  to  and  held  by  him.^  The  fact  that  the 
secretary  made  out  a  statement  of  the  debts  of  the  corporation 
in  gross  was  not  sufficient  to  give  the  stockholders  notice  that 
an  unauthorized  note  was  included  therein,  so  that  by  their 
inaction  they  should  be  held  to  have  ratified  it,  or  to  be  es- 
topped to  deny  its  validity.' 

§  1078.  The  rule  in  Tennessee. — The  general  rule  is  that 
creditors  of  an  insolvent  corporation,  or  its  assignee  for  the 
benefit  of  corporate  creditors,  can  have  relief  against  a  stock 
subscriber,  who  has  paid  his  subscription  in  property  which 
the  corporation  was  legally  authorized  to  buy,  only  upon  alle- 
gation and  proof  that  the  property  was  sold  at  an  overvalua- 
tion which  was  intentionally  fraudulent,  or  which  was  so 
gross  as  to  be  constructively  fraudulent,  as  against  corporate 
creditors.  The  bill  should  allege  facts  making  a  case  of  actual 
or  constructive  fraud.'    The  statute  of  limitation  begins  to  run 

'  Tuthill  Spring  Co.-o.Smith,  90  Iowa,  statute  providing  that  only  cash  or 

331;  57  N.  W.  Rep.  853.  "land  at  a  fair  cash  valuation"  shall 

'  Spilman  v.  Mendenhall  (1894) ,  57  be  taken  in  payment  of  capital  stock 

N.  W.  Rep.  468.  that  a  bill  by  the  receiver  of  an  in- 

^  Edwards    v.    Carson  Water   Co.,  solvent    corporation    to    enforce   the 

21  Nev.  469;  34  Pac.  Rep.  381.  liability  of  stockholders  for  the  differ- 

*Phelan  i).  Hazard,  5  Dill.  45,  Fed.  ence  between  the   amounts  o£  their 

Cas.  No.  11,068;   Clow  v.  Brown,  134  subscriptions  and  the  value   of  land 

Ind.  287 ;  31  N.E.Rep.361 ;  33  N.E.Rep.  conveyed  by  them  to  the  corporation 

1126; Coitti.AmalgamatingCo. ,119X1. 8.  in  payment  therefor,  merely  alleging 

343 ;  7  Sup.  Ct.Rep.  231 ;  Coffin  w.Rans-  that  the  land  was  not  conveyed  "at  a 

dell,  110  Ind.  417;   11  N.  E.  Rep.  20;  faircash  value, but  very  far  in  excess  of 

Gogebic Inv. Co. U.Iron  Chief  Min. Co.,  it,"   is  insufficient  to  allege  a  fraudu- 

78  Wis.  427 ;  47  N.  W.  Rep.  726 ;  Ely-  lent  overvaluation.   And  see  Kelley  v. 

ton  Land  Co.   v.   Birmingham  Ware-  Fletcher,  94 Tenn.  1;  Shields «. Clifton, 

house  and  Elevator  Co.,  92  Ala.  407;  etc.,  Land  Co.,  94  Tenn.  123.   In  Jones 

9  So.   Rep.  129.    In  Jones  v.  Whit-  v.  Whitworth,  94  Tenn.  602,  Caldwell, 

worth,  94  Tenn.  602;   30  S.  W.  Rep.  J.,  said:    "One  ground  of  demurrer 

736,   it  was  held  under  a  Tennessee  upon  which   the   bill  was   dismissed 
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in  favor  of  a  subscriber  for  unpaid  stock  only  when  a  call  is 
made,  either  by  the  directors  or  by  a  court  of  equity;  or  when 
the  insolvency  of  the  corporation  is  established,  either  by  a 
general  assignment  or  by  a  judgment  and  return  of  nulla 
bona} 

§  1079.  The  rule  under  New  York  statutes. — The  general 
policy  of  legislation  in  New  York  in  respect  to  the  liability  of 
stockholders  in  other  corporations  than  banking  has  been  to 
make  them  liable  to  general  creditors  until  the  whole  amount 
of  the  capital  stock  of  the  corporation  has  been  paid  in,  and 
no  longer,  and  to  make  the  liability  absolute  as  regards  debts 
owing  by  the  corporation  to  laborers,  servants  and  employes.^ 


was  that  said  bill  did  not  show  or  al- 
lege that  those  for  whose  benefit  the 
suit  was  brought  were  subsequent 
creditors;  that  is,  creditors  whose 
debts  were  created  after,  and  not  be- 
fore, the  subscription  for  the  $135,000 
of  stock  was  made.  The  action  of  the 
chancellor  in  this  behalf  was  er- 
roneous. It  is  true  that  what  is  known 
in  the  books  as  the  '  trust  fund  doc- 
trine'— that  through  which  complain- 
ant seeks  relief  in  this  case — had  its 
origin  in,  and  is  generally  sustained 
upon,  the  idea  of  actual  or  presumed 
reliance  of  the  creditor  upon  the  cap- 
ital stock  of  the  corporation,  as  se- 
curity for  his  debt,  at  the  time  it  was 
created  (Wood  u.  Dummer,  3  Mason, 
308,  Fed.  Cas.  No.  17,944;  Adler  ■». 
Milwaukee  Manufacturing  Co.,  13  "Wis. 
57;  Allen  v.  Montgomery  R.  Co.,  11 
Ala.  437 ;  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  501 ;  Sawyer  v.  Hoag,  17  Wall.  610)  ; 
and  that,  as  a  consequence,  antecedent 
creditors,  who  could  have  had  no  such 
reliance,  can  not  successfully  invoke 
the  rule.  First  Nat.  Bank  v.  Gustin 
Minerva  Con.  Min.  Co.,  42  Minn.  327; 
44  N.  W.  Eep.  198;  Handley  v.  Stutz, 
139  U.  S.  417;  11  Sup.  Ct.  Eep.  530; 
Hospes  V.  Northwestern  Car  Co.,  48 
Minn.  174;  50  N.W.  Rep.  1117;  Shields 
V.  Clifton,  etc..  Land  Co.,  94  Tenn.  — ; 
28  S.  W.  Rep.  668.     But  in  this  state, 


since  1875,  the  question  is  controlled 
by  general  statute,  whose  language  is 
as  follows :  '  The  amount  of  any  un- 
paid stock  due  from  a  subscriber  to  the 
corporation  shall  be  a  fund  for  the  pay- 
ment of  any  debts  due  from  the  cor- 
poration. The  transfer  of  stock  by  any 
subscriber  does  not  relieve  him  from 
payment,  unless  his  transferee  has 
paid  all  or  any  of  the  balance  due  on 
said  original  subscription.'  Acts  1875, 
p.  237,  c.  142,  §5;  Milliken  &  Ver- 
trees's  Annotated  Code  of  Laws  of 
Tennessee,  §  1708." 

'  Wood  on  Limitation  of  Actions, 
§  149 ;  Wait  on  Insolvent  Corporations, 
§  631 ;  Moses  v.  Ocoee  Bank,  1  Lea, 
398 ;  Marr  v.  Bank,  4  Lea,  578 ;  Sco- 
vill  V.  Thayer,  105  IT.  S.  143;  Thomp- 
son V.  Reno,  etc..  Bank,  19  Nev.  103; 
7  Pac.  Rep.  68;  3  Am.  St.  Rep.  829, 
830,  note;  Thompson  v.  Reno,  etc.. 
Bank,  19  Nev.  171;  7  Pac.  Rep.  870. 
And  see  Jones  v.  Whitworth,  94  Tenn. 
602 ;  30  S.  W.  Rep.  736. 

2  Hirshf eld  v .  Bopp  (1 895) ,  145  N.  Y. 
84;  39  N.  E.  Rep.  817.  In  this  case  it 
is  held  that  the  stock  corporation  law 
of  1892,  providing  that  no  action  shall 
be  brought  against  a  stockholder  for 
any  debt  of  the  corporation  until  cer- 
tain requirements  have  been  complied 
with,  must  be  construed  in  connection 
with  Laws  1892,  c.  689,  §  52  (Banking 
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A  creditor  seeking  to  charge  a  stockholder  under  the  statute  is 
bound  to  allege,  and  on  the  trial  to  prove,  all  the  facts  upon 
which  the  liability  depends.  He  must  aver  the  performance 
of  conditions  precedent,  or  set  forth  facts  which  in  law  excuse 
their  performance.'  It  has  been  held,  however,  in  a  suit 
brought  against  a  stockholder,  that  a  judgment  sequestering 
the  property  of  a  corporation  and  appointing  a  receiver,  ac- 
companied by  an  injunction  restraining  creditors  from  suing 
the  corporation,  excused  a  creditor  from  the  performance  of  the 
precedent  condition  that  suit  should  first  be  brought  against 
the  corporation,  and  an  execution  returned  unsatisfied.^ 


Law),  which  provides  that,  "except 
as  prescribed  in  the  stock  corporation 
law,"  stockholders  of  banks  shall  be 
liable  for  corporate  debts  to  a  certain 
extent,  thereby  rendering  the  stock- 
holders' liability  secondary ;  and 
therefore  a  complaint  against  a  stock- 
holder for  a  debt  of  the  bank  must  al- 
lege a  compliance  with  the  require- 
ments of  section  55,  or  facts  showing 
that  such  compliance  was  impossible. 

1  Cuykendall  v.  Corning,  88  N.  Y. 
130,  137. 

2  Hunting  v.  Blun  (1894),  143  N.  Y. 
511 ;  38  N.  E.  Rep.  716.  In  Hirshfeld 
V.  Bopp  (1895),  145  N.  Y.  84,  An- 
drews, C.  J.,  said:  "The  complaint 
neither  avers  that  any  judgment  has 
been  recovered  against  the  corpora- 
tion for  the  debts  owing  to  the  plaint- 
iff, nor  that  any  action  has  been 
brought  thereupon  agai nst  it, and  there 
is  no  averment  as  to  the  time  when 
the  debts  owing  by  the  bank  were 
contracted,  nor  that  they  were  paya- 
ble within  two  years  from  that  time. 
In  respect  to  the  objection  that  the 
complaint  does  not  show  that  the 
precedent  condition  tliat  judgment 
should  first  be  obtained  against  the 
corporation  for  the  debt,  and  execu- 
tion issued  and  returned  unsatisfied, 
it  is  claimed  in  behalf  of  the  plaintiff 
that  its  performance  was  excused  by 
the  judgment  in  the   people's  action, 


dissolving  the  corporation,  and  re- 
straining creditors  from  suing.  On 
the  other  aide,  it  is  insisted  that, 
the  liability  of  stockholders  being 
purely  statutory,  performance  is  a 
necessary  condition,  without  which 
no  action  can  be  maintained,  and 
that  no  disability  to  sue  the  corpora- 
tion, whether  arising  from  the  act  of 
the  law,  or  from  any  other  cause,  can 
excuse  its  performance.  The  question 
was  argued  in  this  court  in  the  case  of 
Shellington  v.  Howland,  53  N.  Y.  371, 
which  was  an  action  against  a  stock- 
holder in  a  manufacturing  corpora- 
tion organized  under  the  general  act 
of  1848,  brought  by  a  creditor  to  en- 
force the  liability  imposed  by  that  act. 
The  statute  in  question  in  that  case 
required  that  a  suit  should  be  first 
brought  against  the  corporation  to  re- 
cover the  debt,  and  execution  re- 
turned unsatisfied.  Handy  v.  Draper, 
89  N.  Y.  335.  In  Shellington  v.  How- 
land,  the  plaintiff  relied  upon  the  fact 
that,  by  force  of  the  bankrupt  law  of 
the  United  States,  the  prosecution  of 
an  action  against  the  corporation  was 
prevented,  and  the  performance  of  the 
condition  became  legally  impossible. 
The  plaintiff  prevailed  in  this  conten- 
tion, and,  although  it  appeared  that 
the  defendant  had  by  his  own  act  pro- 
cured the  adjudication  in  bankruptcy, 
Judge  Allen  was  of  opinion  that,  irre- 
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§  1080.   The  same  subject  continued In  the  state  of  New 

York  a  suit  against  the  corporation  is  not  necessary  as  a  pre- 
liminary to  an  action  to  enforce  the  liability  of  a  stockholder 


spective  of  this  fact,  performance  of 
the  condition  was  excused  whenever, 
by  the  intervention  of  the  law,  its  per- 
formance became  impossible.  The 
same  learned  judge  re-asserted  this 
view  in  Kincaid  v.  Dwinelle,  59  N.  Y. 
548,  although  not  essential  to  the  de- 
cision rendered.  In  Hardman  v.  Sage, 
124  N.  Y.  25-32;  26  N.  E.  Eep.  351 
the  question  was  considered,  and  Fol- 
lett,  C.  J.,  expressed  an  opinion  in 
accordance  with  the  view  of  Judge 
Allen,  but  the  case  was  decided  against 
the  plaintiff  on  another  ground.  But 
in  the  case  of  Hunting  ij.Blun,143  N.Y. 
511 ;  38  N.  E.  Rep.716,the  question  was 
necessarily  involved,  and  expressly 
decided.  The  decision  in  Hunting  ■». 
Blun  puts  at  rest  the  question.  If  it 
was  necessary  to  find  reasons  support- 
ing this  decision,  they  are  obvious. 
The  liability  imposed  upon  stockhold- 
ers, although  varying  in  extent  under 
various  statutes  (the  liability  in  case 
of  some  corporations  being  more  strin- 
gent than  in  others) ,  is  imposed  for 
the  benefit  of  creditors.  This  secu- 
rity would  be  of  little  practical  value 
under  the  opposite  doctrine.  The 
insolvency  of  a  corporation  and  the 
appointment  of  a  receiver,  accompa- 
nied by  a  restraint  upon  creditors,  are 
facts  which  in  most  cases  become 
known  to  creditors  only  when  the 
final  act  is  consummated,  and  a  re- 
ceiver has  been  appointed.  The  situ- 
ation which  makes  a  resort  to  the 
liability  of  the  stockholders  essential 
to  the  creditor  would  become  known 
to  him  in  most  cases  when  it  is  too 
late  to  enforce  it,  if  it  should  be  held 
that  a  disability  imposed  by  law  does 
not  excuse  the  bringing  of  a  suit 
against  the  corporation.  Moreover, 
in  many  cases  the  debt  may  not  be 


due,  so  that  an  action  could  not  be 
brought  by  the  creditor  against  the 
corporation  prior  to  the  insolvency 
and  the  falling  of  the  bar,  which 
makes  the  bringing  of  an  action  legally 
impossible.  The  object  of  the  pro- 
vision requiring  the  creditor  to  ex- 
haust his  remedy  in  the  first  in- 
stance by  judgment  and  execution 
against  the  corporation  is  to  protect 
the  stockholder  against  being  called 
upon  until  an  effort  to  collect  of  the 
principal  debtor  is  shown  by  legal  pro- 
ceedings to  be  unavailing.  But  when 
insolvency  has  been  judicially  de- 
clared, and  the  whole  assets  of  the 
corporation  are  in  the  custody  of  the 
law  for  equal  distribution  among  cred- 
itors, an  action  in  equity,  brought  in 
behalf  of  all  the  creditors  against  the 
stockholders  to  enforce  their  liability, 
in  which  the  receiver  is  joined  as  de- 
fendant, would  seem  to  be  a  just  and 
reasonable  method  of  ascertaining 
and  having  finally  determined  their 
respective  liabilities.  The  whole  mat- 
ter is  before  the  court,  and  it  can 
mould  its  decree  according  to  the  equi- 
ty of  the  case.  We  are  of  opinion, 
therefore,  that  under  proper  allega- 
tions in  the  complaint,  setting  forth 
the  grounds  of  excuse,  the  fact  that 
no  suit  had  been  brought  against  the 
corporation  would  not  be  an  insuper- 
able difficulty  in  the  way  of  the 
plaintiff.  The  complaint  alleges  noth- 
ing in  terms  as  an  excuse  for  the  non- 
performance of  this  condition.  It 
does  not  state  whether  a  suit  had  been 
brought  or  judgment  recovered.  The 
fact  that  the  debt  had  become  due  be- 
fore the  people's  action  was  com- 
menced, and  that  suit  might  have 
been  brought  upon  it  before  that  time, 
would  not,  we  conceive,  prevent  the 
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for  corporate  debts,  where  the  corporation  has  been  dissolved 
during  the  two  years  after  the  debts  became  due.'  Where  a 
creditor  sought  to  recover  of  a  stockholder  a  debt  due  from 
the  corporation,  notwithstanding  the  fact  that  four  years  and 
a  half  before  he  commenced  his  action  the  entire  capital  stock 
of  the    company  had  actually  been  paid  in  and  a  certificate 


plaintiff  from  interposing  the  insol- 
vency proceedings  and  judgment  dis- 
Bolving  the  corporation  as  an  excuse 
for  non-performance  of  the  condition, 
provided  the  right  to  sue  continued 
and  existed  when  the  decree  of  disso- 
lution was  entered.  The  complaint 
does  allege  the  rendition  and  terms  of 
the  decree  in  the  people's  suit,  but 
the  situation  of  the  plaintiff's  claims 
before  or  at  the  time  of  the  decree  is 
left  to  vague  inference.  The  com- 
plaint should  have  stated  when 
the  plaintiff's  debt  was  contracted, 
whether  it  was  presently  due,  or,  if 
credit  was  given,  the  time  of  the 
credit,  and  why  the  bringing  of  a  suit 
against  the  corporation  was  prevent- 
ed. In  short,  it  should  have  stated 
facts  showing  that  the  debt  was  pay- 
able within  two  years  from  the  time 
it  was  contracted;  that  suit  thereon 
against  the  corporation  was  brought 
within  two  years  after  it  became  due, 
and  that  judgment  had  been  recov- 
ered therein,  and  execution  thereon 
returned  unsatisfied ;  or,  in  the  al- 
ternative, the  facts  which  excused  the 
bringing  of  such  suit  and  the  recovery 
of  a  judgment.  The  demurrer  was, 
we  think,  well  taken  for  the  omission 
to  aver  in  the  complaint  these  essen- 
tial facts.  The  additional  claim  is 
made  that  it  should  have  been  shown 
by  the  complaint  that  the  defendants 
beeame  stockholders  in  the  corpora- 
tion subsequent  to  the  passage  of  the 
act  of  1892,  on  the  ground  that,  if 
they  became  stockholders  prior  to 
that  time,  the  act  imposing  liabilities 
would,   as    to    them,   be   unconstitu- 


tional. See  Com.  v.  Cochituate  Bank,  3 
Allen,  42 ;  Wheeler  v.  Bank,  23  Maine, 
308 ;  In  re  Oliver  Lee,eto.,  Bk,,  21  N.Y. 
1,20-22;  2  Morawetz  on  Private  Cor- 
porations, §§  1078,  1099.  It  is  a  suffi- 
cient answer  that  the  statute  of  1892, 
while  it  changed  in  some  respects  the 
method  of  enforcing  the  liability 
of  stockholders  in  banks,  did  not 
change  its  essential  character  from 
what  it  was  under  the  statutes  of  1849 
and  1882.  The  statute  of  1882  re- 
mained in  force  until  1892,  and  was 
repealed  by  the  same  act  which  em- 
bodied the  liability  contained  in  sec- 
tion 52  of  the  banking  law.  Under 
both  acts  stockholders  are  liable  to 
the  same  extent,  and  a  change  in  the 
methods  of  enforcing  it  is  not  the  im- 
position of  a  new  liability.  Upon  the 
grounds  stated  the  judgment  of  the 
courts  below  should  be  affirmed,  with 
leave  to  the  plaintiff  to  amend  on 
payment  of  costs  in  all  courts.  All 
concur.     Judgment  affirmed." 

1  Jones  V.  Butler  (1895),  146  N.  Y. 
55;  40  N.  E.  Rep.  633,  Bartlett,  J.. 
"It  was  admitted  on  the  argument, 
under  the  decisions  of  this  court,  that 
the  corporation  had  been  dissolved 
during  the  two  years  after  the  debts 
became  due,  and  that  a  preliminary 
suit  against  the  corporation  was  not 
necessary.  Shellington  v.  Rowland, 
53  N.  Y.  371 ;  Kincaid  v.  Dwinelle,  59 
N.  Y.  548 ;  Hardman  v.  Sage,  124  N.  Y. 
25;  26  N.  E.  Rep.  354;  Hunting  v. 
Blun,  143  N.  Y.  511;  38  N.  E.  Rep. 
716 ;  Hirschfeld  v.  Bopp,  145  N.  Y. 
84;39N.  E.  Rep.  817." 
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announcing  that  fact  filed  in  the  office  of  the  secretary  of  state, 
it  was  held  that  a  failure  to  file  the  certificate  with  the  clerk 
of  the  county  in  which  the  business  office  of  the  corporation 
was  situated  pursuant  to  the  provisions  of  the  New  York 
statute  of  1875  did  not  render  the  stockholder  liable  for  the 
corporate  debts.' 

§  1081.   Creditor's  bill— Parties— Practice.— The  rule  in  the 
federal  courts  is  that  where  a  creditor's  bill  is  filed  upon  return 


» Jones  V.  Butler  (1895),  146  N.  Y. 
55 ;  40  N.  E.  Rep.  633,  Bartlett,  J. : 
"The  material  portions  of  that  section 
are  as  follows :  'In  limited  liability 
companies  all  the  stockholders  shall 
be  severally  individually  liable  to  the 
creditors  of  the  company  in  which 
they  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by 
them,  respectively,  for  all  debts  and 
contracts  made  by  such  company, 
until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  such  com- 
pany has  been  paid  in  and  a  certificate 
thereof  has  been  made  and  recorded 
as  hereinafter  prescribed.  »  *  * 
The  directors  of  every  such  company, 
within  thirty  days  after  the  payment 
of  the  last  installment  of  the  capital 
stock,  shall  make  a  certificate  stating 
the  amount  of  the  capital  so  paid  in, 
which  certificate  shall  be  signed  and 
sworn  to  by  the  president  and  a  ma- 
jority of  the  directors ;  and  they  shall, 
within  the  said  thirty  days,  record 
the  same  in  the  ofl&ce  of  the  secretary 
of  state,  and  of  the  county  in  which 
the  principal  business  office  of  such 
corporation  is  situated.'  It  will  be  ob- 
served that  this  section,  read  literally, 
requires  the  certificate  to  be  filed  in  the 
office  of  the  secretary  of  state,  and  also 
either  in  the  office  of  the  county 
or  of  the  secretary  of  the  county. 
It  is  upon  this  single  technical  point 
the  plaintiff  rests  his  right  to  recover. 
The  object  of  the  statute  was  to  pro- 
tect persons  giving  credit  to  the  cor- 


poration by  requiring  its  capital  to  be 
paid  in  promptly,  and  the  fact  an- 
nounced to  the  world  by  a  certificate 
filed  in  a  public  office.  In  the  case  at 
bar  it  must  be  presumed  that  the 
plaintiff  was  aware  of  the  defective 
section,  which  was  supposed  to  pro- 
tect his  rights  as  a  creditor  of  the  cor- 
poration. It  was  therefore  his  plain 
duty,  if  he  wished  to  ascertain  the 
fact  as  to  payment  of  capital,  to  have 
searched  in  the  office  of  the  secretary 
of  state,  as  the  office  of  the  county 
clerk  was  not  designated  by  the 
statute  in  express  terms.  He  would 
then  have  ascertained  that  the  capi- 
tal had  been  paid  in,  and  that  the 
officers  of  the  corporation  had  sub- 
stantially complied  with  the  law  as  it 
stood.  We  do  not  intend  to  relax  the 
rule  which  requires  a  corporation  to 
comply  strictly  with  the  letter  and 
spirit  of  the  statute  absolving  its 
stockholders  from  the  common-law 
liability  of  partners,  but  we  do  hold  in 
the  case  at  bar  that  it  would  be  a 
gross  injustice  to  require  this  defend- 
ant to  pay  the  debt  of  a  corporation 
which  had  substantially  complied 
with  the  provisions  of  a  defective 
statute,  simply  because  he  did  not 
construe  a  sentence  wherein  the  leg- 
islature had  failed  to  express  itself 
intelligibly.  To  permit  such  a  recov- 
ery would  be  to  make  shadow  sub- 
stance, and  allow  technicality  to  work 
injustice." 
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of  execution  nulla  bona  by  the  creditor  of  a  corporation  to  reach 
the  unpaid  balance  due  upon  a  subscription  of  stock,  it  is  not 
necessary  to  make  all  of  the  stockholders  defendants.  It  is 
sufficient  if  those  stockholders  are  defendants  whose  unpaid 
subscriptions  it  is  sought  to  reach.  It  may  be  otherwise  where 
the  proceeding  is  under  the  statute  to  wind  up  the  corporation, 
because  there  all  the  stockholders,  so  far  as  they  can  be  ascer- 
tained, should  be  made  parties,  so  that  complete  justice  may 
be  done  by  equalizing  the  burdens,  and  a  multiplicity  of  suits 
prevented.  But  the  liability  of  a  stockholder  for  unpaid 
stock  is  several,  and  not  joint.  In  case  of  a  suit  by  cred- 
itors' bill  to  reach  such  unpaid  stock,  there  is  not  the  same 
reason  for  requiring  all  the  stockholders  to  be  made  defend- 
ants. In  such  a  case  no  stockholder  can  be  compelled  to 
pay  more  than  he  owes.'  The  creditor  is  subrogated  to  the 
place  of  the  debtor  corporation,  and  the  proceeding  is  in  the 
nature  of  an  equitable  attachment,  by  which  the  debts  due  the 
company  may  be  applied  to  the  payment  of  its  own  debts. ^ 
The  stockholder  who  is  made  a  defendant  to  the  creditors'  bill 
may  file  a  cross  bill,  and  bring  in  the  stockholders  who  are  not 
parties,  and  enforce  contributions  from  them.  But,  if  he  neg- 
lects to  do  so,  the  remedy  against  himself  does  not  fall.'  In 
Rhode  Island  a  creditor  of  a  manufacturing  company  is  not 
entitled  to  maintain  his  bill  against  the  stockholders  of  that 
company,  either  to  enforce  their  statutory  liability,  or  for  con- 
tribution, on  the  ground  that  they  have  not  paid  in  full  their 
subscriptions  to  the  capital  stock,  until  he  has  first  exhausted 
his  remedy  against  the  company,  by  obtaining  a  judgment  at 
law  against  it,  and  having  the  execution  on  that  judgment  re- 
turned unsatisfied;  the  reason  being  that  the  primary  liability 
is  that  of  the  corporation,  and  that  of  the  stockholders  merely 
secondary.' 

'  Hatch  V.  Dana,  101  U.  S.  205.  104  I.l.  54 ;  Patterson  v.  Lynde,112  111. 

2  Patterson  v.  Lynde,  112   III.  196.  196;  Young  u.  Farwell,  139  111.  326;  28 

The  doctrine  of  the  case  of  Hatch  v.  N.  E.  Rep.  845. 

Dana  has  been  substantially  indorsed  '  Young  v.  Farwell,  139  111.  326. 

by  the  Illinois  courts.  Clapp  v.  Peter-  *  Allen  v.  Arnold,  18  E.  I.  809;  31 

son,  104  111.  26;  Hickling  v.  Wilson,  Atl.  Rep.  268. 
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§  1082.  Creditor's  bill.— The  individual  liability  of  stock- 
holders in  a  corporation  is  always  a  creature  of  statute.  It  does 
not  exist  at  common  law.  The  form  and  extent  of  a  statutory 
liability  of  this  kind  depend  upon  the  particular  phraseology  of 
the  statute  which  creates  the  liability.'  The  distinguishing  feat- 
ure of  corporate  existence  is  that  the  very  fact  of  incorpora- 
tion exempts  the  stockholders  from  all  individual  liability  after 
they  have  paid  the  amount  of  their  subscriptions  for  stock. 
Any  additional  liability  must  be  imposed  by  statute,  or  must 
result  from  the  failure  of  the  supposed  corporation  to  become 
duly  incorporated,  whereby  the  members  constitute  a  copart- 
nership, and  become  liable  as  partners.  Persons  who  deal 
with  a  corporation  must  look  to  the  company  primarily  for 
the  debts  due  them.  When  the  corporation  becomes  insolvent 
and  fails  to  pay,  they  may  then  resort  to  any  unpaid  subscrip- 
tions, which  constitute  a  trust  fund  for  the  .benefit  of  cred- 
itors, or  they  may  enforce  any  statutory  liability  which  the 
law  imposes.*  And  where,  by  statute,  the  stockholders  of 
manufacturing  corporations  are  individually  liable  for  all 
debts  due  laborers  and  employes  for  services  rendered  such 
corporations,  the    individual    liability  of  such   stockholders  is 

'  Terry  v.  Little,  101  U.  S.  216.  See,  corporation  act  of  1886,  because  it 
Hall  V.  Klinck,  25  S.  Car.  348.  In  provides  that  the  stockholders  shall  be 
Flennikeu  I).  Marshall  (S.  Car.  1895),  liable  in  an  amount  "not  exceeding 
20  S.  E.  Rep.  788,  it  was  held  that  the  five  per  cent,  of  the  par  value,'  etc., 
statute  of  1882  incorporating  the  Col-  but  does  not  provide  as  to  the  amount 
umbia  Street  Railway  Company,  and  for  which  they  shall  be  made  liable, 
providing  that  the  personal  liability  Inthecaseof  Bird  ■!). Calvert,  22  S. Car. 
of  each  stockholder  shall  not  exceed  292,  the  court  decides  that  the  provis- 
ten  per  cent,  in  addition  to  the  amount  ion  in  a  special  act  of  incorporation  as 
of  shares  held  by  him,  fixes  the  lia-  to  the  liability,  which  is  identical  with 
bility  of  stockholders  at  ten  per  cent,  in  that  in  the  general  act  of  incorpora- 
addition  to  the  amount  of  their  shares,  tion  of  1886,  made  the  stockholders 
Gary,J.,  said  :  "It  is  argued  on  the  part  liable  for  the  five  per  cent,  therein 
of  the  defendants  that  they  are  not  lia-  mentioned.  The  court  said :  'The  in- 
ble  under  the  act  incorporating  the  dividual  liability  of  the  stockholders 
company,  because  said  act  simply  fixes  is  made  as  direct  and  unconditional 
alimitationbeyond  which  the  liability  for  the  five  per  cent,  as  for  the  sub- 
of  the  stockholders  shall  not  extend,  scribed  stock  itself.'  " 
but  does  not  make  provision  as  to  the  ^  Toner  v.  Fulkerson,  125  Ind.  224, 
amount  for  which  they  could  be  made  per  Mitchell,  J. ;  Beach  on  Corpora- 
liable.  This  objection,  if  tenable,  tions,  §  123. 
would  apply  equally  to  the  general  in- 
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secondary,  and  can  only  be  enforced  after  the  resources  of  the 
corporation  are  exhausted.'  Where,  in  a  creditor's  bill  brought 
by  corporate  creditors  against  a  stockholder,  the  stockholder 
admitted  that  his  subscription  was  unpaid,  and  introduced  no 
further  evidence,  a  judgment  in  favor  of  the  creditors  was  af- 
firmed.^ 


'  Ewing  V.  Stultz,  9  Ind.  App.  1; 
36  N.  E.  Rep.  170,  per  Gavin,  J. :  "This 
rule  arises  from  the  fact  that  the  lia- 
bility of  the  stockholders  is  not  the 
usual  fund  for  the  payment  of  cor- 
porate debts,  but  that  the  corporate 
treasury  is  the  primary  resource.  Ac- 
cordingly, the  statutory  liability  of  the 
stockholders  is  not  to  be  resorted  to 
if  the  assets  of  the  corporation,  in- 
cluding the  unpaid  subscriptions  for 
stock,  will  suffice  to  pay  the  debts.  In 
Patterson  v.  Wyoming  Manfg.  Co.,  40 
Pa.  St.  117,  in  construing  a  statute  im- 
posing an  individual  liability  upon 
stockholders,  with  no  limitation  ex- 
pressed, it  is  said  by  the  court :  'What 
is  the  character  of  their  liability?  We 
think  it  is  secondary,  not  primary ; 
collateral,  not  principal ;  analogous  to 
a  case  of  guaranty,  to  be  enforced  if 
the  regular  process  on  the  principal 
contract  proves  fruitless,  or  if  the  cor- 
poration becomes  insolvent.'  Our 
conclusion,  then,  is  that  under  this 
statute  there  is  in  the  laborers  no  right 
to  enforce  the  personal  liability  of  the 
stockholders  until  some  necessity 
therefor  arises,  such  as  the  insolvency 
of  the  company  or  their  failure  to  col- 
lect by  legal  process,  and  in  this  con- 
clusion we  are  supported  by  the  fol- 
lowing additional  authorities :  Ladd 
V.  Cartwright,  7  Ore.  329;  Harper  v. 
Union  Manfg.  Co.,  100  111.  225 ;  Jack- 
son V.  Meek,  87  Tenn.  69 ;  9  S.W.  P.ep. 
225 ;  Nimick  v.  Mingo  Iron  Works  Co., 
25  W.  Va.  184 ;  Barrick  v.  Gifford,  47 
Ohio  St.  ISO;  24  N.  E.  Eep.  259;  Terry 
ij.  Tubman,  92  U.  S.  156;  Toucey  d. 
Bowen,  1  BiBS.81.  In  has  been  held  in 
Indiana,  under  1  Rev.  St.  1876,  p.  427, 


§  26(1  Gav.&  H.,  p.305,  §  4),  which  im- 
poses upon  the  stockholders  of  drain- 
age associations  a  personal  liability, 
that  this  liability  is  direct  and  primary, 
and  enf  orcible  without  resorting  to  the 
corporation.  Marion  Tp.,  etc..  Drain- 
age Co.  V.  Norris,  37  Ind.  424;  Shafer 
V.  Moriarity,  46  Ind.  9;  Trippe  v. 
Huncheon,  82  Ind.  307.  These  latter 
two  cases  are  based  upon  and  fol- 
low the  first-named  case,  and  it  is 
founded  upon  the  fact  that  drainage 
associations  are  creatures  of  the  law, 
organized  with  no  capital  stock,  and 
no  other  means  than  derived  from  its 
power  to  assess  and  collect  benefits, 
and,  being  of  such  a  character,  they 
are  not  expected  to  have  property 
from  which  debts  could  be  collected. 
With  ordinary  business  corporations, 
such  as  this  with  which  we  are  deal- 
ing, this  argument  wholly  fails.  There 
are  quite  a  number  of  cases,  outside 
of  Indiana,  holding  that  individual 
liability  imposed  upon  stockholders, 
with  no  condition  expressed,  is  abso- 
lute, direct  and  primary,  and  accrues 
against  them  at  the  same  time  as 
against  the  corporation.  Such  a  hold- 
ing seems  to  us  manifestly  inequita- 
ble, as  applied  to  our  statute,  at  least, 
and  we  feel  fully  justified  in  following 
the  later  expression  of  the  law  as  de- 
clared by  our  own  supreme  court  in 
Toner  v.  Fulkerson,  125  Ind.  224." 

2  Harmon  D.  Hunt,  116  N.  C.  678;  21 
S.  E.  Eep.  559,  Furches,  J.:  "The 
corporation  was  the  defendant,  and  it 
represented  the  assets  of  the  concern, 
and  a  judgment  against  it  bound  the  as- 
sets. It  was  not  necessary  to  make  the 
individual  corporators  (the  stockhold- 
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§  1083.  The  rule  in  Wisconsin.— Where  a  certain  defendant, 
with  two  others,  had  signed  and  acknowledged  articles,  pur- 
suant to  the  Wisconsin  statute,  which  were  duly  filed  and  re- 
corded, but  no  further  proceedings  were  taken,  and  no  stock 
subscribed  for  or  issued,  and  no  capital  paid  in,  but  the  other 
parties,  with  such  defendant's  knowledge,  but  without  his  par- 
ticipation, proceeded  to  transact  business  as  a  corporation  and 
incur  obligations  as  such,  it  was  held  in  an  action  against  the 
signers  of  the  articles,  including  such  defendant,  upon  a  note 
executed  in  the  corporate  name,  that  it  was  the  purpose  of  the 
statute  that  a  qualified  corporate  existence  only  should  date 
from  the  filing  of  the  articles,  but  that  the  full  privileges  of  in- 
corporation, including  exemption  of  the  members  from  liability, 
should  be  withheld  until  capital  stock  was  provided  and  that, 
until  compliance  with  the  statutory  requirements  as  to  provid- 
ing such  stock,  the  signers  of  the  articles,  including  such  de- 
fendants, were  liable  at  common  law  for  the  debts  incurred  in 
the  name  of  the  corporation.' 


era)  parties,  to  do  this ;  and  if  the  de- 
fendant was  one  of  the  corporators, 
and  had  not  paid  his  subscription  to 
the  capital  stock,  and  the  concern 
was  insolvent,  as  was  alleged  and  not 
denied,  it  was  a  part  of  the  assets — a 
trust  fund  for  the  payment  of  debts. 
Blalock  ■p.Kernersville  Manfg.  Co.,  110' 
■N.  C,  103 ;  14  S.  E.  Bep.  501 ;  Heggie  v. 
People's,  etc.,  Assn.,  107  N.  C.  581;  12 
S.  E.  Rep.  275,  and  cases  there  cited. 
The  findings  of  the  referee  and  the 
judgment  of  the  court  at  February 
term,  1891,  finding  and  adjudging  that 
the  defendant  Linville  was  one  of  the 
corporators;  and  that  he  subscribed 
$200,  and  had  not  paidit,or  that  he  had 
paid  $100  and  taken  it  out  again,  and 
owed  it  now,  was  at  least  prima  fade 
true,  and  was  competent  evidence,  if 
not  conclusive.  And  if  the  defendant 
Linville  was  not  a  party  at  the  time  of 
taking  the  account  and  judgment  (and 
we  are  assuming  that  he  was  not),  then 
we  do  not  say  that  he  might  not  have 
disputed  the  correctness  of  said  judg- 


ment as  to  his  liability  to  the  corpora- 
tion. But  we  do  say  that  it  was 
competent  evidence,  and  established 
the  indebtedness  of  the  corporation  to 
plaintiff.  But  as  defendant  intro- 
duced no  evidence,  and  having  ad- 
mitted his  subscription,  and  that  he 
had  not  paid  it,  it  was  the  duty  of  the 
court  to  instruct  the  jury,  as  he  did, 
to  find  the  second  issue  for  the  plaint- 
iffs. If  we  are  correct  in  this,  the  de- 
fendant's first  exception  can  not  be 
sustained,  as  a  part  of  the  judgment 
at  February  term,  1891,  confirming 
the  report  of  the  referee  and  judgment 
thereon,  made  the  report  a  part  of  the 
judgment,  and  it  was  necessary  to  re- 
fer to  the  report  to  see  what  the  judg- 
ment was."  That  the  ownership  of 
stock  may  be  proved  by  payment,  see 
Barron ?>.  Burrill  (1893),  86  Maine,  66; 
29  Atl.  Rep.  939. 

'  Wechselberg  v.  Flour  City  Bank 
(1894),  64  Fed.  Rep.  90,  per  Seaman, 
J. :  "By  the  common  law  there  was 
no  individual   Hability  of  the  mem- 
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§  1084.  Stockholders'  statutory  liability  contractual — Waiv- 
er.— When  a  law  prescribes  what  shall  be  the  liability  of  a 
stockholder  in  a  corporation  to  the  creditors  thereof,  as  that  the 

in  the  proceeding  upon  which  incor- 
poration is  perfected,  that  construc- 
tion  would  be   controlling;    but  the 


bers  of  a  corporation  for  corporate 
debts,  beyond  the  enforcement  of 
their  agreed  contributions  to  the  capi- 
tal stock.  Terry  v.  Little,  101  U.  S. 
216;  United  States  v.  Knox,  102  U.  S. 
422 ;  1  Beach  on  Private  Corporations, 
§  143.  Therefore,  if  complete  cor- 
porate existence  was  obtained  and 
perfected  by  the  act  of  filing  the  arti- 
cles of  association,  without  com- 
phance  with  any  of  the  requirements 
of  §  1773,  the  associates  are  not  sub- 
ject to  common-law  liability.  On  the 
other  hand,  it  is  well  settled  that  an 
attempted  or  pretended  incorporation, 
not  perfected  as  the  enabling  act  re- 
quires, does  not  confer  this  immunity, 
and  all  who  are  parties  to  the  simu- 
lated corporation  as  associates  or 
shareholders  are  held  liable  at  com- 
mon law  for  debts  contracted  under 
the  corporate  guise.  While  the  courts 
have  differed  in  naming  this  liability, 
whether  in  the  nature  of  copartners 
or  resting  'upon  the  ordinary  princi- 
ples of  contract  and  agency'  or  upon 
fraud,  they  agree  in  holding  liable  in 
some  form  all  who  are  engaged  in  the 
defective  corporate  enterprise.  Fuller 
V.  Rowe,  57  N.  Y.  23;  Pettis  v.  At- 
kins, 60111.  454.;  Hill  v.  Beach,  12  N.J. 
Eq.  31 ;  Coleman  v.  Coleman,  78  Ind. 
344  ;  Abbott  v.  Omaha  Smelting  Co.,  4 
Neb.  416;  Kaiser  ti.  Lawrence  Bank,  56 
Iowa,  104;  8  N.  W.  Rep.  772;  Lawler 
V.  Murphy,  58  Conn.  294;  20  Atl.  Rep. 
457;  Johnsons.  Corser,  34  Minn.  355; 
25  N.  W.  Rep.  799;  Hospes  v.  North- 
western Car  Co.,  48  Minn.  174;  50  N. 
W.  Rep.  1117.  This  statute  does  not, 
in  terms,  declare  that  compliance  with 
section  1773  shall  be  a  condition  prece- 
dent to  corporate  existence.  If  there 
were  a  decision  by  the  supreme  court 
of  Wisconsin  construing  the  statute 
with   reference  to  the  time  or  event 


only  case  called  to  our  attention  in 
that  view  is  Harrod  v.  Hamer,  82  Wis. 
162.  That  arose  under  a  previous  act 
(chapter  73,  Rev.  St.  1858),  which 
differs  essentially  from  the  instant 
statute  in  its  method  of  incorporation, 
and  in  the  status  of  the  incorporatprs 
(who  are  thereby  constituted  stock- 
holders), and  therefore  is  not  appli- 
cable here.  The  statute  must  be  con- 
sidered in  its  entirety  to  ascertain  its 
meaning,  and  that  exposition  ought 
to  be  adopted,  as  stated  by  Mr.  Jus- 
tice Story,  in  Minor  u.  Mechanics' 
Bank,  1  Pet.  (U.  S.)  46,  'which  carries 
into  effect  the  true  intent  and  object 
of  the  legislature  in  the  enactment.' 
The  purpose  is  clear  that  corporate  be- 
ing shall  be  dated  from  and  conferred 
through  the  act  of  filing  the  executed 
articles  of  incorporation  for  record  as 
one  of  the  conditions  precedent ;  hut, 
while  the  statute  refers  to  it  as  a  cor- 
poration at  that  stage,  a  limitation  is 
'  added  that  it  shall  not  exercise  cor- 
porate functions,  viz.,  'the transaction 
of  business  with  any  others  than  its 
members,'  until  it  shall  have  pro- 
vided capital  stock  in  conformity 
with  section  1773.  Such  is  the  view 
recognized  in  Anvil  Mining  Co.  v. 
Sherman,  74  Wis.  226;  42  N.  W.  Rep. 
226,  where  it  is  said  that  this  statute 
'provides  for  the  preliminary  organ- 
ization of  the  corporation,  and  then 
limits  its  power  to  enter  upon  its 
general  business,'  by  section  1773. 
Upon  this  record  all  of  the  signers  of 
the  articles  of  incorporation  have 
made  themselves  parties  to  the  as- 
sumption of  corporate  powers,  and 
they  are  jointly  bound  for  the  indebt- 
edness which  was  therein  contracted. 
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shareholder  shall  be  liable  for  double  the  amount  of  his 
stock,  or  for  a  sum  equal  to  the  amount  of  his  stock,  or 
for  the  amount  remaining  unpaid  on  his  stock  subscrip- 
tion, such  law  is  one  prescribing  the  liability  of  a  stockholder 
in  a  corporation  de  jure,  &M  is  intended  to  be  a  limita- 
tion upon  the  stockholder's  exemption  from  liability  for  the 
debts  of  the  corporation,  which,  but  for  the  law,  he  would  en- 
joy. When  such  a  statute  is  in  force,  and  persons  organize 
themselves  into  a  de  jure  corporation,  such  statute  is  incor- 
porated into  the  charter  of  such  corporation  and  becomes  a 
part  of  it ;  and  the  stockholders  thereof  impliedly  assent  and 
agree  that  their  liability  for  the  debts  of  the  corporation  shall 
be  as  fixed  by  such  law.  Such  a  statute,  and  the  rights  of 
creditors  acquired  under  it,  are  contractual  in  their  nature.' 
In  an  action  brought  in  Minnesota  to  sequester  the  property 
and  effects  of  a  corporation  of  that  state  and  apply  the  same  to 
the  payment  of  its  debts,  and  also  to  enforce  the  constitutional 
liability  of  its  stockholders  for  the  purpose  of  paying  any  bal- 
ance of  indebtedness  existing  after  exhausting  such  corporate 
assets,  it  was  held  that  the   stockholders  were  liable   for  its 

Their  liability  is  of  the  same  nature  without  credit   being    given  on  the 

which  would  be  imposed  if  the  origi-  faith  or  with  knowledge  of  such  hold- 

nal  plan  had  been  to  form  a  partner-  ing  out.     Recovery  was  denied,  be- 

ship.      The    agreement    which    gave  cause  there  was  no  contract  relation, 

color  to  the  assumed  corporate  action  and  no  ground  for  estoppel.     In  the 

is  the  foundation.     The  reason  for  case  at  bar  there  is  primary  contract 

holding  the  liability  is  well  stated  in  liability,  and  it  is  not  dependent  upon 

Fredendall  v.  Taylor,  26  Wis.  286,  as  the  knowledge  or  understanding  of 

springing  'from  the  fact  that  there  those    dealing    with    the    purported 

was  no  responsible  body  or  corpora-  corporation.     Pullman  v.  Upton,   96 

tion  behind  them.'     Having  no  prin-  U.  S.  328,  citing  Adderly  v.  Storm,  6 

cipal,  they  bound  themselves  Individ-  Hill, 624;  Pierceu.Bryant,  5  Allen,91.'' 

ually.     Lewis  v.  Tilton,  6-t  Iowa,  220;  'Globe  Publishing  Co.  u.  State  Bank, 

19  N.  W.  Rep.  911,  is  to  the  same  41  Neb.  175;  59  N.  W.  Rep.  683.     And 

effect.     It  is  not  essential  that  parties  see  Abbott  v.  Omaha  Smelting  Co.,  4 

dealing  with  the  assumed  corporation  Neb.  416 ;  White  v.  Blum,  4  Neb.  555 ; 

should  have  acted  with  knowledge  or  Flash c. Conn, 109  U.S. 371;  Hawthorne 

upon  the  faith  of  hisrelations.  The  rule  «.  Calef,  2  Wall.  10,  and  also  the  cases 

statedin  Thompsons.  First  Nat.  Bank,  of  Howell  v.  Roberts,  29  Neb.  483,  and 

lllU.  S.  529;  4  Sup.  Ct.  Rep.  689,  is  Coy  v.  Jones,  30  Neb.  798,  which  are 

not  applicable.    There  it  was  sought  overruled  by  Globe  Publishing  Co.  v. 

to  recover  upon  a  copartnership  debt  State  Bank,  41   Neb.  175 ;    59  N.  W. 

from  one  who  was  not  a  partner  in  Rep.  683. 
fact,  but  had  been  held  out  as  suchj__. 
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debts  to  the  amount  of  their  stock,  and  that  the  court  could 
not,  by  construction,  limit  this  liability  by  holding  that  each 
stockholder  is  liable  only  ratably,  when  some  of  the  stockhold- 
ers are  insolvent,  or  beyond  the  jurisdiction  of  the  court ;  and 
that  all  those  who  were  stockholders  at  the  time  the  action  was 
commenced  were  liable,  although  some  of  them  were  not  stock- 
holders at  the  time  the  corporate  liability  was  incurred.' 
If  a  person  contracting  with  the  corporation  should  expressly 
agree  to  accept  the  obligation  of  the  corporation  without  the 
special  liability  of  its  shareholders,  he  would  not  be  able  to 
charge  the  latter.  Such  provision  is  solely  for  benefit  of  those 
dealing  with  the  corporation,  and  may  be  waived  by  them.' 
One  who  sells  land  to  a  company,  for  speculation,  for  a  cash 
payment  and  the  company's  notes,  and  understands  that  the 
stockholders  have  only  paid  up  their  stock  to  the  extent  of  the 
cash  payment,  and  will  not  risk  more,  and  thereupon  agrees 
orally  to  look  only  to  the  company  and  his  lien  on  the  land  for 
payment  of  the  notes,  waives  recourse  on  the  stockholders  on 
their  unpaid  stock." 

§  1085. — Statutory  liability  of  corporate  trustees. — Under 
the  provisions  of  the  New  York  manufacturing  law  of  1848, 
now  incorporated  into  the  stock  corporation  laws  of  1890  and 
1892,  which  declare  that  if  the  total  indebtedness  of  the  corpo- 
ration shall  exceed  the  amount  of  its  paid  up  capital  stock,  the 
trustees  assenting  thereto  shall  be  personally  liable  therefor, 
such  individual  liability  is  secondary,  and  rests  wholly  upon 

'  First  Nat.  Bank  v.  Winona  Plow  after  a  part  of  the  corporate  indebted- 
Co.  (1894),591Sf.  W.  Rep.  997,  per  Gil-  ness  here  in  suit  had  been  incurred, 
fillan,  C.  J..  "Neither  the  conatitu-  is  no  defense.  All  those  who  are 
tion  nor  the  statute  provides  that  the  stockholders  at  the  time  the  action  is 
stockholder's  liability  shall  be  only  commenced  are  liable.  Gebhard  v. 
ratably  to  the  amount  of  his  stock,  Eastman,  7  Minn.  56." 
but  'he  shall  be  liable  to  the  amount  ^Morawetz  on  Corporations,  §  871. 
of  stock  held  or  owned  by  him.'  This  In  support  of  the  doctrine  thus  stated 
is  the  limitation  on  his  liabihty,  and  the  following  cases  are  cited :  Brown 
the  court  can  not  add  by  construction  v.  Eastern  Slate  Co.,  134  Mass.  590; 
the  additional  limitation  that  he  is  Basshor  t).  Forbes,  36  Md.  154;  French 
liable  only  'ratably'  when  some  of  i).  Teschemacker,  24  Cal.  518 ;  Robin- 
the  stockholders  are  insolvent,  or  be-  son  v.  Bidwell,  22  Cal.  379. 
yond  the  jurisdiction  of  the  court.  ^  Bush  d.  Robinson,  95  Ky.  492;  26 
The  fact  that  one  of  the  appellants  S.  W.Rep.  178. 
purchased  his  stock,  or  a  part  of  it. 
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the  statute.  The  liability  of  the  trustees  is  measured  by  the 
excess  of  debts  over  and  above  the  capital  stock,  and  until  the 
statutory  limit  is  reached  there  is  no  personal  liability  on  their 
part.  The  right  of  action  against  the  trustees  for  such  excess 
is  not  confined  to  the  creditors  holding  debts  created  in  vio- 
lation of  the  statute,  but  includes  all  the  creditors  of  the  cor- 
poration, and  they  are  to  share  in  the  fund  realized  against  the 
trustees  individually  in  proportion  to  the  debts  remaining  un- 
paid. And  such  a  liability  must  be  enforced  by  a  suit  in 
equity,  where  all  the  creditors  and  the  corporation  itself  are 
parties,  or  are  represented,  and  an  accounting  can  be  had.' 


^  National  Bank  of  Auburn  v.  Dill- 
ingham (Dec.  10,  1895),  147  N.  Y.  603, 
N.  Y.  Law  Journal  of  Dec.  14,  1895. 
O'Brien,  J.,  said:  "The  original 
statute  ■which  authorized  the  creation 
of  this  class  of  corporations  imposed 
a  liability  upon  the  trustees  in  case 
they  assented  to  the  contracting  of 
debts  in  excess  of  the  paid-up  capital 
stock,  as  will  be  seen  from  the  follow- 
ing provision  (Laws  of  1848,  chap.  40, 
§  23).  'If  the  indebtedness  of  any 
such  company  shall  at  any  time  ex- 
ceed the  amount  of  its  capital  stock, 
the  trustees  of  such  company  assent- 
ing thereto  shall  be  personally  and 
individually  liable  for  such  excess  to 
the  creditors  of  the  company.'  In  the 
recent  revision  of  the  statute,  now 
known  as  the  Stock  Corporation  law 
(Laws  of  1890,  chap.  564,  as  amended 
by  chap.  688,  Laws  of  1892),  this  pro- 
vision was  repealed  and  the  following 
section,  upon  which  this  action  has 
been  brought,  was  substituted  in  its 
place:  'Sec.  24.  No  stock  corpora- 
tion, except  a  moneyed  corporation, 
shall  create  any  debt,  if  thereby  its 
-total  indebtedness  not  secured  by 
mortgage  shall  exceed  the  amount  of 
its  paid-up  capital  stock,  and  the  di- 
rectors creating  or  consenting  to  the 
creation  of  any  such  debt  shall  be 
personally  liable  therefor  to  the  cred- 
89 


itors  of  the  corporation.  If  bonds  or 
other  obligations  of  the  corporation, 
secured  by  mortgage,  are  issued  in 
excess  of  the  amount  authorized  by 
law,  or  in  violation  of  law,  the  direc- 
tors voting  for  such  over-issue,  or  un- 
lawful issue,  shall  be  personally  liable 
to  the  holders  of  the  bonds  or  other 
obligations  illegally  issued  for  the 
amount  held  by  them,  and  to  all  per- 
sons sustaining  damage  by  such  ille- 
gal issues  for  any  damage  caused 
thereby.'  The  demurrer  in  this  case 
raises  the  question  as  to  the  true  con- 
struction of  this  section,  the  nature 
and  extent  of  the  liability,  the  proper 
procedure  for  enforcing  it  and  the  nec- 
essary parties  to  such  an  action.  It  is 
a  fundamental  proposition  in  the 
plaintiff's  contention  that  the  liability 
is  primary  and  contractual,  and 
that  an  action  may  be  maintained  to 
enforce  it  in  the  same  manner  as  if 
the  trustees  themselves  owed  the  debt 
to  the  creditor.  It  is  contended  that 
the  liability  is  the  same  as  that  of 
stockholders  for  debts  created  before 
the  capital  stock  is  paid  in.  It  should 
be  observed  that  the  liability  in  that 
case  is  treated  as  that  of  partners,  and 
that  the  statute  continues  and  pre- 
serves that  liability,  notwithstanding 
the  creation  of  the  corporation,  until 
the  capital  stock  is  paid  in.    That  is 
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The  Mississippi  code  providing  that  the  directors  of  a  corpora- 
tion shall  be  individually  liable  for  debts  contracted  in  excess 
of  the  capital  stock,  does  not  affect  the  validity  of  such  debts, 
nor  of  conveyances  executed  to  secure  them.  And  a  creditor 
of  a  corporation  can  not  object  that  certain   conveyances  are 


the  theory  upon  which  primary  ha- 
bihty  in  that  class  of  cases  rests.  Corn- 
ing V.  McCullough,  1  N.  Y.  47 ;  Rogers 
V.  Decker,  131  N.  Y.  490.  A  different 
kind  of  liability,  however,  arises  when 
the  obligation  of  the  members  of  the 
corporation  is  determined  by  the  per- 
fect creation  of  an  artiiicial  person, 
capable  in  law  of  acting  and  contract- 
ing for  Itself.  Then  the  primary  or 
common  law  liability  of  persons  as- 
sociated together  in  some  enterprise 
as  partners  is  terminated,  and  the  lia- 
bility of  the  trustees  rests  wholly  upon 
the  statute  which  creates  the  liability, 
in  the  nature  of  a  penalty,  for  dis- 
obedience to  its  commands.  The  neg- 
lect of  the  trustees  to  file  the  report 
required  by  the  statute,  or  the  making 
of  a  false  report,  illustrates  the  nature 
of  this  peculiar  penal  liability.  Gads- 
den V.  Woodward,  103  N.  Y.  242; 
Wiles  V.  Suydam,  64  N.  Y.  173 ;  Mer- 
chants' Bank  v.  Bliss,  35  N.  Y.  412. 
While  it  may  not  have  all  the  charac- 
teristics of  a  penalty,  as  that  term  is 
commonly  understood,  yet  the  liabil- 
ity is  a  pure  creation  of  the  statute, 
has  no  foundation  in  contract  nor  any 
existence  at  common  law.  Morawetz 
on  Corporations,  §  908.  That  is  the 
nature  of  the  defendant's  liability  in 
this  case.  The  notes  set  out  in  the 
complaint  are  the  debts  of  the  cor- 
poration and  not  the  debts  of  the 
trustees,  although  the  latter  are  sub- 
jected to  a  certain  limited  liability  in 
regard  to  them,  for  the  reason  that 
they  have  disregarded  the  statute 
which  forbids  the  creation  of  debts  in 
excess  of  capital  stock.  The  possible 
liability  of  the  trustees  is  measured  by 
the  excess  of  debts  over  and  above 


capital  stock,  and  until  the  statutory 
limit  is  reached  there  is  no  liability 
whatever.  The  directors  are,  of  course, 
stockholders,  and  it  is  reasonable  to 
assume  that  it  was  not  intended  to 
charge  them  with  personal  liability  on 
any  other  conditions  than  apply  to  all 
the  members  of  the  corporation. 
Handy  v.  Draper,  89  N.  Y.  334.  This 
view,  with  respect  to  the  meaning  of 
the  statute  and  the  manner  of  enforc- 
ing it,  seems  to  us  not  only  just  and 
reasonable,  but  in  accord  with  the 
great  weight  of  authority.  Statutes 
substantially  identical  have  received 
construction  in  the  supreme  court,  in 
the  federal  courts  and  in  the  courts  of 
sister  states  in  accordance  with  the 
views  herein  expressed.  Hornor  v. 
Henning,  93  U.  S.  228;  Stone  v.  Chis- 
olm,113  U.  S.  302;  Merchants' Bank, 
etc.,  V.  Stevenson,  10  Gray,  232;  An- 
derson V.  Speers,  21  Hun,  568;  Mc- 
Clave  V.  Thompson,  36  Hun,  365.  'We 
think  that  the  fair  construction  of  the 
statute  is  that  it  imposes  a  liability 
upon  the  trustees,  creating  or  assent- 
ing to  debts  in  excess  of  the  capital, 
to  the  extent  of  such  excess,  not  for 
the  benefit  of  any  particular  creditor, 
but  for  the  benefit  of  all,  and  their 
liability  is,  in  equity,  a  fund  to  which 
all  the  creditors  may  resort  for  the 
satisfaction  of  such  debts  as  the  cor- 
poration itself  fails  to  pay,  to  be  shared 
in  by  all  in  proportion  to  the  debt  re- 
maining unpaid.  It  follows  that  it 
must  be  enforced  in  equity  in  a  suit 
where  all  the  creditors  and  the  cor- 
poration itself  are  parties,  or  repre- 
sented, where  an  accounting  can  be 
had,  all  the  facts  ascertained  and  the 
equities  adjusted.'  " 
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void  because  not  executed  by  proper  officers,  when  the  stock- 
holders have  made  no  complaint  and  the  instruments  are  sub- 
sequently ratified  by  the  directors.' 

§  1086,  Corporate  preference  of  creditors — Missouri  stat- 
utes.— It  has  been  held  that  there  is  nothing  in  the  Missouri 
statutes  which  constitutes  directors  of  a  corporation  trustees 
for  all  general  creditors  alike,  or  limits  their  power  of  dealing 
in  good  faith  with  the  property  by  way  of  preference  to  one 
creditor,  so  long  as  the  company,  undissolved,  holds  the  title 
to  the  property." 


^  Sells  V.  Rosedale  Grocery  Co.,  72 
Miss.  590;  17  So.  Eep.  236. 

'  Alberger  v.  National  Bank  (1894), 
123  Mo.  313;  27  S.  W.  Rep.  657,  Barc- 
lay, J.:  "In  the  present  law  of  as- 
signments for  the  benefit  of  creditors, 
preferences  are  distinctly  forbidden, 
and  every  assignment  shall  be  con- 
strued to  be  for  the  benefit  of  all  cred- 
itors, in  proportion  to  their  respective 
claims.  Id.,  §424;  Crow  u.  Beardsley 
(1878),  68  Mo.  435.  But  for  such  pro- 
visions, assignments  with  preferences 
to  particular  creditors  would  be  \cvi- 
ful  and  valid,  as  they  were  in  former 
years.  Bell  v.  Thompson  (1831),  3 
Mo.  84.  If  a  corporation  make  an 
assignment  for  the  benefit  of  credit- 
ors,' such  a  transfer  comes  within  reach 
of  the  section  last  cited,  and  no  pref- 
erence could  lawfully  be  given  by  that 
assignment.  But  mere  insolvency,  we 
think,  can  not  justly  be  held  to  pro- 
duce the  full  consequences  of  a  volun- 
tary assignment,  without  some  act  by 
the  corporation  or  its  managers.  If 
such  were  its  effect,  for  the  reason 
advanced  by  plaintiffs  in  this  case, 
namely,  that  insolvency  impresses  at 
once  a  trust,  for  all  creditors  alike, 
upon  the  corporate  property,  depriv- 
ing the  directors  of  power  to  dispose 
of  it  by  sale  or  pledge,  then  how  could 
the  directors  be  said  to  have  power, 
as  this  court  has  expressly  held  they 


had,  to  transfer  that  property  to  an 
assignee  for  any  purpose?  Hutchin- 
son V.  Green  (1886),  91  Mo.  367;  1  S. 
W.  Rep.  853.  Their  right  to  make  a 
voluntary  assignment  for  the  benefit 
of  creditors,  when  the  concern  has 
reached  a  state  of  insolvency,  depends 
on  the  same  right  of  control  over  the 
corporate  property  which  will  sustain 
a  transfer  by  way  of  preference  to  one 
creditor,  so  long  as  that  control  has 
not  been  limited  by  legal  or  equitable 
proceedings  against  the  corporation 
or  the  property.  To  give  mere  insol- 
vency the  effect  claimed  by  plaintiffs 
would  require  the  aid  of  positive  law 
on  the  subject,  which  in  Missouri  is, 
at  this  time,  wanting.  Positive  law  is 
necessary  to  define,  at  least,  the  time 
at  which  the  right  of  control  of 
property  incident  to  its  ownership 
by  the  corporation  shall  cease,  or, 
in  other  words,  what  shall  con- 
stitute statutory  insolvency,  should 
the  lawmakers  consider  the  adop- 
tion of  such  a  theory  as  that  con- 
tended for  by  plaintiffs  desirable. 
In  the  present  condition  of  the  law  of 
Missouri,  we  think  the  creditor  of  a 
corporation  has  the  same  right  to  se- 
cure, by  superior  diligence  or  persist- 
ency, and  to  retain  a  preference  for 
his  claim  against  a  private  corpora- 
tion, that  he  would  have  were  his 
debtor  an  individual  engaged  in  the 
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§  1087.  Collusive  preferences — Corporate  debts  left  unpaid. — 

Where  a  corporation  has   gone  out  of  business  leaving  debts 
unpaid  the  Illinois  statute  of  1872  provides  that  suits  in  equity- 


same  line  of  business,  provided  always 
that  the  transaction  is  honest ;  that  is 
to  say,  not  a  mere  cover  to  a  purpose 
to  hinder,  delay,  or  defraud  other 
creditors  of  the  failing  debtor.  This 
conclusion  we  believe  to  be  the  neces- 
sary deduction  from  common  law 
principles  still  in  force  in  this  state. 
But  we  are  further  of  opinion  that  the 
law  to  that  effect  should  be  held  es- 
tablished by  prior  rulings.  Nearly 
forty  years  ago  one  of  the  judges  of 
this  court  remarked  that  'the  law 
may  be  considered  as  settled  that  a 
corporation  may  convey  its  property 
in  trust  to  pay  its  debts,  and,  like  an 
individual,  may  prefer  one  creditor  to 
another.'  City  of  St.  Louis  v.  Alex- 
ander (1856),23Mo.483.  Thatviewwas 
approved  in  Kitchen  v.  St.  Louis,  etc., 
R.  Co.  (1878),  69  Mo.  224,  andin  Foster 
V.  Mullamphy  Planing  Mill  Co.  (1887) , 
92  Mo.  79;  4  S.  W.  Rep.  260.  Very 
lately  the  question  of  the  effect  of  in- 
solvency on  the  title  of  a  corporation 
to  its  property  was  considered  by  the 
second  division  of  the  court,  and  it 
was  held  that  insolvency  alone  did  not 
impress  upon  the  property  a  trust  for 
creditors  generally,  so  as  to  exclude 
the  right  of  one  creditor  to  reach  it 
for  his  own  particular  claim.  La 
Grange  Butter  Tub  Co.  v.  National 
Bank  of  Commerce,  122  Mo.  154;  26 
S.  W.  Rep.  710.  We  deem  it  unnec- 
essary to  attempt  a  review  of  the 
cases  in  other  states  which  the  indus- 
try and  intelligent  research  of  counsel 
have  brought  to  our  notice  upon  this 
appeal.  Many  of  those  decisions  are 
influenced  by  various  local  statutes 
touching  insolvency,  assignments, 
fraudulent  conveyances,  etc.,  to  such 
a  degree  as  to  make  them  unsafe 
guides  elsewhere,  without  a  close  fa- 


miliarity with  those  statutes.  11  Am. 
and  Eng.  Encyc.  of  Law,  p.  214,  note 
1.  The  statutes  are  not  always  quoted 
in  the  opinions,  though  the  latter  may 
nevertheless  reflect  the  state  policy 
embodied  in  the  written  law.  By  way 
of  illustration,  merely,  we  mention 
that  plaintiffs,  among  other  decisions 
elsewhere,  have  called  to  our  atten- 
tion a  case  in  Ohio,  and  another  in 
Texas,  as  tending  to  show  that  a  pref- 
erence such  as  is  in  viewnow  can  not  be 
given  by  a  corporation.  Rouse  v.  Man- 
chester, etc.,  Bank  (1889),  46  Ohio  St. 
493 ;  22  N.  E.  Rep.  293 ;  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Manu- 
facturing Co.,  86  Texas,  143;  24  S.W. 
Rep.  16.  But  we  find  that  by  stat- 
ute in  Ohio,  and  similarly  in  Texas, 
any  transfer  of  property,  as  a  pref- 
erence, by  a  debtor  who  is  insolvent 
'or  in  contemplation  of  insolvency,' 
shall  not  be  valid,  as  against  an  as- 
signment then  in  contemplation  for 
the  benefit  of  creditors.  Revised  Stat- 
utes of  Ohio  1880,  §  6343 ;  Sayles'  Civil 
Statutes  of  Texas,  articles  65a,  65i.  We 
have  in  Missouri  no  such  law  touch- 
ing the  insolvency  of  individual  or 
corporate  business  enterprises,  ex- 
cepting limited  partnerships.  Revised 
Statutes  1889,  §  7204.  The  existence 
of  the  section  last  cited,  if  it  casts  any 
light  on  this  controversy,  rather  tends 
to  the  inference  that  the  rule  it  states 
is  an  innovation  on  the  principles  of 
the  common  law.  At  least,  we  do  not 
regard  it  as  declaratory  of  the  latter, 
for  reasons  which  have  been  already 
sufficiently  disclosed.  The  fact  that 
the  failing  debtor  companj',  after  giv- 
ing the  preference  in  question,  made 
a  voluntary  assignment  for  the  benefit 
of  its  general  creditors,  on  the  same 
day,  does  not  defeat  that  preference. 
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may  be  brought  against  the  corporation  and  its  stockholders  and 
all  persons  liable  in  any  way  for  the  corporate  debts.  This 
statutory  remedy  is  in  the  nature  of  a  creditor's  bill  and  de- 
signed to  aid  creditors  in  the  collection  of  their  debts. ^  It  is 
the  settled  law  of  the  state  of  Illinois  that  corporations  may 
prefer  creditors.  They  do  not  hold  their  corporate  property 
in  trust  in  the  sense  that  they  are  forbidden  from  giving  judg- 
ment notes,  confessions  of  judgments  or  mortgages,  or  doing 
any  other  matter  or  thing  in  the  exercise  of  the  right  they  have 
to  prefer  one  creditor  to  another.^  But  this  right  to  prefer  be- 
longs to  the  corporation,  and  must  be  exercised  on  its  behalf 
by  the  proper  person  or  persons  duly  authorized,  and  under 
proper  circumstances.  The  exercise  of  the  right  becomes  ille- 
gal whenever  the  detriment  of  the  corporation  is  thereby 
sought.  Those  persons  to  whom  the  corporation  intrusts  the 
exercise  of  its  right  to  prefer  creditors  must  execute  the  trust 
in  the  utmost  good  faith,  without  regard  to  the  extent  of  their 
personal  interest  in  the  corporation  or  in  its  property.  And  if 
collusion  on  the  part  of  the  directors  be  shown  or  any  unfair- 
ness in  suffering  judgments  against  it  to  be  confessed,  a  suit  in 
equity  in  the  nature  of  a  creditor's  bill  may  be  brought  by  a 

Union  Bank    v.   Kansas  City  Bank  question  of  fraud  in  making  or  taking 

(1889) ,  136  U.  S.  223 ;  10  Sup.  Ct.  Rep.  tlie  preference  does  not  enter  into  the 

1013.    The  amount  of   the  property  dispute.   We  conclude  that,  under  the 

transferred  did  not  of  itself  taint  the  existing  law  of  Missouri,  the  prefer- 

transaction  with    fraud,   as  was  ex'  ence  in  favor  of  the  bank  was  valid." 

pressly  held  in  the  recent  cases  of  '  Hunt  r.  Le  Grand,  etc..  Rink  Co., 

Hargadine  v.   Henderson    (1888),  97  143111.118;  Wheeler  u.  Pullman,  etc.. 

Mo.  375;  11  S.  W.  Rep.  218,  and  Jaff-  Steel  Co.,143Ill.  197;  32N.E.Rep.420; 

rej  V.   Mathews,    120    Mo.   317;     25  Ailing  v.Wenzel,  133  111.264;  24  N.  E. 

S.  W.  Rep.  187,  which  received  very  Rep.  551 ;  Chicago,  etc.,  Association  v. 

thorough  consideration.  Furthermore,  Hunt,  127  111.  257 ;  20  N.  E.  Rep.  55 ;  St. 

it  appears    from   the    evidence   that  Louis  and  S.  C.  and  M.  Co.  ■«.  Sandoval 

none    of    the    officers    or    agents    of  C.  and  M. Co.,  116111. 170;  5  N.E. Rep. 

the   bank  was    even    aware  of    any  370;  St. Louis, etc., Coal  and  Mining  Co. 

intent  of  the  tailoring    company  to  u.  Sandoval,  etc., Coal  and  Mining  Co., 

execute  the    assignment  afterwards.  111111.32;   St.  Louis,  etc..  Mining  Co. 

The  fact  of  knowledge  of  such  intent  v.  Edwards,  103  111.  472. 

would  have,  however,  no  bearing  on  '  Reichwald    v.   Commercial   Hotel 

the  right  to  make  the  preference.     It  Co.,  106  111.439;  Raglandv.  McFall,137 

might  be  relevant  on  the  issue  of  good  111.81 ;  27  N.E.Rep.75 ;  Warren  v.  First 

faith  in  giving  it,  but  we  need  not  go  Nat.  Bank,  149  HI.  9;  38  N.E. Rep.  122; 

into  that  phase  of  the   case,  since  it  Peterson  v.  Brabrook  Tailoring  Co., 

has  been  conceded  by  counsel  that  the  150  111.  290 ;  37  N.  E.  Rep.  242. 
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creditor  to  set  aside  such  judgments  and  to  obtain  a  fair  dis- 
tribution of  the  corporate  assets  among  all  its  creditors.' 

§  1088.  Preference  of  directors — Arkansas   doctrine. — The 

Arkansas  doctrine  is  that  an  insolvent  corporation  has  the 
same  right  to  execute  an  assignment,  and  make  preferences 
among  its  bona  fide  creditors,  that  a  natural  person  has  under 
like  circumstances.^     If  unrestricted  by  statute  an  insolvent 


1  Butler  Paper  Co.i!.  Robbins  (1894), 
151  111.  588;  38  N.  E.  Rep.  153. 

^Ringo  V.  Biscoe,  13  Ark.  563;  Ex 
parte  Conway,  4  Ark.  302.  In  Worth- 
en  V.  Griffith  (1894),  59  Ark.  562;  28 
S.  W.  Rep.  286,  Riddick,  J.,  referring 
to  the  cases  just  cited,  said:  "That  a 
corporation  in  failing  circumstances 
has  the  right  to  make  an  assignment, 
and  prefer  one  or  more  of  its  creditors, 
has,  in  this  state,  never  been  doubted 
or  questioned  since  the  determination 
of  those  cases.  But  outside  of  this 
state  the  rule  seems  to  be  well  estab- 
lished, and  Mr.  Burrill,  in  his  work 
on  Assignments,  quotes  with  approval 
the  language  of  Chancellor  Walworth 
in  De  Ruyter  v.  Trustees,  3  Barb.  Ch. 
(N.  Y.)  119,  that  'it  appears  to  be  set- 
tled by  a  weight  of  authority  which  is 
irresistible  that  a  corporation  has  the 
right  to  make  an  assignment  in  trust 
for  its  creditors,  and  may  exercise  that 
right  to  the  same  extent  and  in  the 
same  manner  as  a  natural  person,  un- 
less restricted  by  its  charter  or  some 
statutory  provision.'  And  he  con- 
cludes the  same  section  by  saying 
'that,  apart  from  statutory  provision, 
no  distinction  exists  between  an  indi- 
vidual and  a  corporation,  in  regard  to 
the  exercise  of  the  power  to  make 
preferences.'  Burrill  on  Assign- 
ments (6th  ed.),  §  45,  pp.  64,  65,  where 
the  authorities  are  collated.  If  it  be 
true  that  an  insolvent  corporation 
may  prefer  its  creditors,  and  if  it  be 
also  true  that  the  debt  due  Worthen 
&  Co.  was   an   honest  and  bona  fide 


debt,  which  the  dry  goods  company 
had  the  right  to  contract,  and  that  the 
indorsement  by  the  directors  was 
legitimate,  then  upon  what  logical  or 
reasonable  ground  can  we  conclude 
that  the  dry  goods  company  could  not 
prefer  this  debt  in  making  the  assign- 
ment? There  are  quite  a  number  of 
cases  decided  by  different  courts 
that  hold  that  the  assets  of  an  insol- 
vent corporation  constitute  a  trust 
fund,  and  that  the  directors  will  be 
treated  as  trustees  holding  this  fund 
for  the  benefit  of  the  creditors  of  the 
corporation.  It  is  apparent  that,  where 
this  rule  is  adopted  in  its  full  extent, 
no  preferences  to  any  creditor  can  be 
made  by  an  insolvent  corporation,  and 
so  it  has  been  held.  The  supreme 
court  of  "Wisconsin,  after  laj'ing  down 
the  rule  that  the  directors  and  ofiicers 
of  an  insolvent  corporation  are  trus- 
tees of  the  creditors,  says:  'The  di- 
rectors are  then  trustees  of  all  the 
property  of  the  corporation,  for  all  its 
creditors,  and  an  equal  distribution 
must  be  made,  and  no  preference  to 
any  one  of  the  creditors,  and  much 
less  to  the  directors  or  trustees  as  such. ' 
Haywood  v.  Lincoln  Lumber  Co.,  64 
Wis. 639;  26N.W.Rep.l84.  Thisseems 
to  be  the  logical  and  consistent  result 
of  what  is  known  as  the  'Trust-Fund 
Doctrine.'  To  assert  that  the  direct- 
ors of  an  insolvent  corporation  hold 
its  property  as  trustees, — that  it  is  a 
trust  fund  in  their  hands  for  the  ben- 
efit of  the  creditors  of  the  corpora- 
tion,— and  at  the  same  time  to  admit 


§  1089  DEBTS  OF  CORPORATIONS.  1393 

corporation,  in  an  assignment  for  the  benefit  of  creditors,  may 
prefer  a  debt  due  to  one  unconnected  with  the  corporation,  and 
secured  by  notes  upon  which  a  majority  of  its  directors  are  in- 
dorsers,  where  such  debt  is  for  a  bona  fide  loan  to  the  corpora- 
tion.' While  the  trust  relation  between  a  corporation  and  its 
directors  requires  courts  of  equity  to  subject  to  the  closest  scru- 
tiny the  preferences  by  an  insolvent  corporation  in  favor  of  its 
own  directors,  and  places  the  burden  upon  the  preferred  director 
of  showing,  beyond  question,  that  he  had  a  bona  fide  debt  against 
the  corporation;  yet  there  is  no  sufficient  reason  why,  if  a  cor- 
poration may  prefer  one  creditor  over  others,  it  may  not  prefer  a 
director  who  is  a  bona  fide  creditor.  Preferences  are  not  based 
on  any  equitable  principle.  They  go  by  favor.  And  as  an  in- 
dividual may  prefer,  among  his  creditors,  his  friends  and  rela- 
tions, so  a  corporation  may  prefer  its  friends.^ 

§  1089.  Bondholders  as  parties  to  foreclose. — The  holders  of 
bonds  issued  by  a  corporation,  secured  by  a  trust  mortgage, 
are  the  real  parties  in  interest.  When  any  emergency  happens 
which  renders  futile  a  demand  upon  the  trustee  to  foreclose 
the  mortgage,  and  leaves  the  right  of  a  bondholder  without 
other  reasonable  means  of  redress,  he  is  entitled  to  appear  as 
plaintiff  in  an  action  to  foreclose  the  mortgage.'    In  the  case  of 

that  they  may  prefer  one  creditor  or  well  v.  Warner,  20  Vt.  425 ;  Duncomb 

one  class  of  creditors  to  the  exclusion  v.  New  York,  etc.,  R.  Co.,  84  N.  Y. 

of  others    equally  deserving,   would  190. 

seem  to  be  both  illogical  and  incon-        '  Ettlingert'.  Persian  Eug Co. (1894), 

sistent."  142  N.  Y.  189,  Finch,  J. :  "The  plaint- 

'  Worthen  v.  Griffith,  59  Ark.  562.  iff  was  one  of  two  bondholders  pro- 

*  Gouldti.  Little  Rock  R.  Co.,  52  Fed.  tected  by  a  trust  mortgage.    His  com- 

Rep.  680.    The  following  cases   sus-  plaint  showed  all  the  facts  necessary 

tain  this  position :     Buell  v.  Bucking-  to  a  judgment  of  foreclosure  if  the  ac- 

ham,  16  Iowa,   284 ;   Garrett  v.  Bur-  tion  had  been  brought  by  the  trustee, 

lington  Plow  Co.,  70  Iowa,  697 ;  29  N.  and  sought  to  justify  his  intervention 

W.  Rep.  395;  Bank  of  Montreal  v.  J.  as  bondholder  and  plaintiff  in  the  ao- 

E.  Potts    Salt   and   Lumber    Co.,  90  tion  upon  the  ground  that  the  trustee 

Mich.  345;  51  N.  W.  Rep.  512;  Hospes  had  left  his  country,  and  was  some- 

1).  Northwestern   Car  Co.,  48  Minn,  where  in  foreign  parts,  and  had  be- 

174;   50  N.  W.  Rep.  1117;   Planters'  come  insane.     On  the  trial  the  fact  of 

Bank  v.  Whittle,  78  Va.  737 ;  Hallam  such  absence  was  shown ;   that  the 

■V.  Indianola  Hotel  Co.,  56  Iowa,  178 ;  family  of  the  trustee  had  also  departed 

•9  N.  W.  Rep.  Ill ;  Smith  v.  Skeary,  47  to  join  him  abroad ;  and  that  inquiries 

Conn.  47;    Wilkinson  v.  Bauerle,  41  made  in  natural  and  reasonable  di- 

IS'.  J.  Eq.  635;  7  Atl.  Rep.  514;  Whit-  reotions  were  answered  by  the  state- 
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a  corporation  a  stockholder  may  sue,  not  only  because  it  refuses, 
but  because  those  who  represent  it  are  the  very  parties  who 
have  committed  the  wrong.' 

§  1090.  Incorporation  not  complete — Creditor  versus  pur- 
chaser.— Certain  individuals  who  had  been  engaged  as  part- 
ners in  the  conduct  of  a  given  business  obtained  a  charter 
incorporating  them  under  the  same  name  as  that  previously 
borne  by  the  partnership.  The  petition  for  incorporation  and 
the  order  granting  the  charter  recited  in  loose  and  general 
terms,  but  without  describing  any  particular  property,  that  the 
capital  stock  of  a  specified  amount  in  money  and  property  had 
been  fully  paid  in,  but  the  corporation  was  never  organized, 
and  never  actually  did  business  as  a  corporation.  The  busi- 
ness was  continued  by  the  partnership.  It  appeared  that  cer- 
tain land  referred  to  in  the  petition  for  incorporation  was  sold 
by  certain  of  the  petitioners,  to  whom  it  had  belonged,  prior  to 
the  application  for  a  charter,  to  a  bona  fide  purchaser,  for  value. 
This  purchaser  bought  without  notice  of  the  fact  of  incorpora- 
tion, and  had  his  title  duly  recorded.  It  was  held  that  the 
land  so  purchased  was  not  subject  to  a  judgment  against  the 
corporation,  obtained  by  a  creditor  upon  an  account  for  goods 
sold  to  the  corporation  as  such  after  the  sale  of  the  land  had 
been  made.^ 

ment  that  the  trustee  had  become  in-  to  its  endowment  with  the  vital  prin- 

sane."     It  was  held  that  these  facts  ciple.     Without  this  it  could  do  no 

justified  plaintiff  in  bringing  the  ac-  corporate  act,  could  receive  no  corpo- 

tion  to  foreclose.  rate  property,  could  incur  no  corpo- 

'  Brinckerhoff  v.  Bostwick,  88  N.  Y.  rate   liability,  and  against  it  no  cor- 

52.     In  that  case  the  court  said  that  a  porate  judgment  could  be  legally  ren- 

demand  upon  the  corporation  to  sue  dered.     If  individuals  assumed  to  use 

would  be  futile  and  so  was  unneces-  its  corporate  name   for   the  conduct 

sary,  and  since  the  action  could  not  of   their    own  business,  they    might 

be  effectually  prosecuted  in  that  form  render    themselves    liable     in     suit 

the  shareholders  might  sue.  against    them    as    individuals,    but, 

^  Rauw.  Union  Paper  Jlill  Co.,  95  Ga.  there  being  no  corporation,  it  follows 

208;   22  S.  E.  Rep.  146;  Atkinson,!.,  that  no  judgment  could  be  rendered 

"No  title  could  by  possibility  pass  to  against  a  corporation .     We  recognize 

this  corporation  until  by  organization  the  distinction  between  corporations 

it  had  attained  an  actual  entity.     As  de  jjire    and    corporations    de   facto, 

it    stood   upon  the    moment  of    the  and  that,  with  reference  to  the    lat- 

grant  of  its  charter,  it  was  a  species  ter,  where   the  corporators  have  as- 

of  legal  f(etiis,—a  corporate  body   in  sumed    to    act    under    a    corporate 

embryo.     Organization  was   essential  name,  they  can  not,  by  reason  of  in- 
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§  1091.  The  trust  fund  doctrine. — One  may  deal  with  a  cor- 
poration in  respect  to  its  property  in  the  same  manner  as  with 
an  individual  owner.  In  such  dealings  the  danger  that  the 
property  in  question  may  be  held  to  have  been  received  into  the 
corporate  possession  burdened  with  a  trust  or  lien  is  no  greater 
than  it  would  be  were  the  transaction  had  with  an  individual. 


formalities  in  the  execution  of  corpo- 
rate powers  escape  liability  for  cor- 
porate acts;  but  nothing  of  that  kind 
occurs  in  this  case.  The  court  simply 
charged  the  jury  as  to  the  legal  effect 
of  the  act  of  incorporation  upon  the 
title  to  this  property  in  the  hands  of 
individual  corporators,  and  we  think 
his  instructions  to  the  jury  were  cor- 
rect. We  do  not  mean  to  say  that 
a  case  might  not  arise  in  which  cor- 
porators, by  the  terms  of  their  appli- 
cation for  a  charter,  might  not  so  far 
commit  their  property  as  assets  of  the 
corporation  as  that  if,  upon  its  organ- 
ization, the  corporation  did  in  fact 
take  possession  and  control  the  prop- 
erty, and  upon  the  faith  and  credit  of 
property  thus  acquired  and  thus 
controlled  incurred  liabilities,  the 
courts  would  treat  such  property, 
as  to  such  debts,  as  the  property  of 
the  corporation,  not  upon  the  theory 
that  the  corporation  had  a  legal  title  to 
the  estate,  but  upon  the  theory  that 
the  corporators  themselves  would  be 
estopped  to  set  up  title  in  themselves 
as  against  a  bona  fide  creditor  upon 
the  faith  of  their  apparent  dealings 
with  their  property.  But  this  is  not  a 
contest  between  the  corporators  them- 
selves and  a  person  claiming  to  be  a 
creditor,  as  appeared  in  Stewart  Man- 
ufacturing Co.  V.  Ran,  92  Ga.  511 ;  17 
S.  E.  Rep.  748.  It  is  a  contest  between 
a  creditor  of  the  alleged  corporation 
and  a  bona  fide  purchaser,  without 
notice,  from  the  corporators.,  That 
Wellhouse  &  Sons  were  bona  fide  pur- 
chasers of  this  property  is  not  open  to 
serious  debate  under  the  facts  of  this 
case  is  clear.  Whether  the  grant  of 
this  charter  carried  into  the  corpora- 


tion any  property  of  the  corporators 
at  all  is  one  thing,  and  whether  it  car- 
ried into  the  corporation  the  property 
of  the  corporators  in  such  form  as  to 
legally  charge  a  purchaser  with  notice 
is  entirely  a  different  thing.  Let  us 
assume,  for  the  purposes  of  this  dis- 
cussion, that  this  charter  could  oper- 
ate as  a  conveyance,  and  that,  being 
a  public  record,  a  person  was  bound 
to  take  notice  thereof.  From  an  in- 
spection of  this  record,  what  facts 
would  be  disclosed  to  an  intending 
purchaser  which  would  apprise  him 
that  the  particular  property  in  contro- 
versy was  the  property  intended  to  be 
carried  into  the  corporation  by  the  ap- 
plication for  charter?  There  is  noth- 
ing in  the  petition  or  charter  to  iden- 
tify it,  either  in  point  of  value  or 
character,  as  the  property  now  in 
question.  As  a  matter  of  fact,  the 
undisputed  evidence  shows  that  Well- 
house  &  Sons  made  diligent  inquiry 
into  the  status  of  this  property  before 
they  purchased,  and  found  nothing 
upon  the  record  which  would  arouse 
the  slightest  suspicion  in  the  mind  of 
the  most  prudent  and  careful  person 
suggestive  of  the  fact  that  the  Stew- 
arts, from  whom  they  purchased,  had 
at  any  time  parted  with  their  title  to 
this  property.  They  paid  full  value 
for  it,  and,  indeed,  there  is  no  circum- 
stance connected  with  the  entire  trans- 
action which  casts  the  slightest  suspi- 
cion upon  the  bona  fides  of  their  con- 
duct. It  is  clear  that,  as  against  such 
a  purchaser,  title  would  not  pass  by 
operation  of  the  estoppel  invoked  in 
this  case,  whatever  might  be  its  effect 
as  against  the  corporators." 
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The  officers  of  a  corporation  act  in  a  fiduciary  capacity  in  re- 
spect to  its  property  in  their  hands.  They  may  be  called  to  an 
account  for  fraud,  and  sometimes  for  mere  mismanagement,  in 
respect  thereto.  But,  as  between  itself  and  its  creditors,  the 
corporation  is  simply  a  debtor.  It  does  not  hold  its  property 
in  trust,  or  subject  to  a  lien  in  their  favor,  in  any  other  sense 
than  does  an  individual  debtor.'  The  doctrine  that  the  prop- 
erty of  a  railroad  company  must  be  applied  first  to  the  payment 
of  the  debts  of  the  company  before  any  portion  of  it  can  be  dis- 
tributed to  the  stockholders,  does  not  mean  that  the  property  is 
so  affected  by  the  indebtedness  of  the  company  that  it  can  not 
be  sold,  transferred,  or  mortgaged  to  a  bona  fide  purchaser  for 
a  valuable  consideration,  except  subject  to  the  liability  of  be- 
ing appropriated  to  pay  tliat  indebtedness.^  The  Indiana  doc- 
trine is  that  the  assets  of  an  insolvent  corporation  are  not  a 
trust  fund  in  the  hands  of  its  directors  for  its  creditors;  that 
they  only  become  impressed  with  the  character  of  a  trust  fund 
when,  in  a  proper  proceeding  by  proper  parties,  they  have  been 
taken  into  the  possession  of  a  court  of  equity  for  the  pur- 
pose of  being  administered  and  distributed  to  creditors  and 
stockholders.  Until  then  they  are  the  property  of  the  cor- 
poration, subject  to  disposal  by  the  directors,  by  way  of  pref- 
erence to  creditors,  as  freely  as  if  held  by  an  insolvent  indi- 
vidual.    It  is  settled  law  in  Indiana  that  an  insolvent  debtor 

'  Hollins  w.  Brierfield,  etc.,  IronCo.  the  corporation,  because  forsooth 
(1893),  150 TJ.  S.  371,  Brewer,  J.:  "In  they  have  also  the  guaranty  of  some 
the  ease  of  Sanford  Fork  and  Tool  Co.  of  the  directors  or  stockholders  whose 
».  Howe,  Brown  &Co.  (1895),  157U.  S.  guaranty  may  or  may  not  be  worth 
312;  15 Sup.  Ct.  Rep.  621,  Mr.  Justice  anything?'  See  also,  Graham  «i.  Rail- 
Brewer,  speaking  for  the  court,  said:  road  Co.,  102  U.  S.  148;  Wabash,  etc., 
'Are  creditors  who  are  neither  stock-  Railway  Co.  v.  Ham,  114  IT.  S.  587;  5 
holders  or  directors,  but  strangers  to  Sup.  Ct.  Rep.  1081;  Richardson's  Ex- 
a  corporation,  disabled  from  taking  a  ecutor  v.  Green,  133  U.  S.  30;  10  Sup. 
security  from  the  corporation  by  rea-  Ct.  Rep.  280;  Peters  f.  Bain,  133  U.  S. 
son  of  the  fact  that  upon  the  paper  670;  10  Sup.  Ct.  Rep.  354;  Smith,  etc., 
they  hold  there  is  also  the  indorse-  Purifier  Co.  v.  McGroarty,  136  U.  S. 
ment  of  certain  of  the  directors  or  237;  10  Sup.  Ct.  Rep.  1017." 
stockholders?  Must,  as  a  matter  of  ^Fogg  ?'.  Blair,  133  U.  S.  534.  And 
law,  such  creditors  be  content  to  see  Chattanooga  R.  Co.  v.  Evans 
share  equally  with  other  creditors  of  (1895),  66  Fed.  Rep.  809,  817. 
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has  full  right  and  power  to  prefer  certain  creditors  to  the  ex- 
clusion of  others.' 


'  Fuller  &  Fuller  Co.  v.  Mehl,  134 
Ind.  60 ;  33  N.  E.  Rep. 773 ;  Hutchinson 
V.  First  Nat.  Bank,  133  Ind.  271 ;  30  N. 
E.  Rep.  952;  John  Shillito  Co.  v.  Mc- 
Connell,  130Ind.41 ;  26  N.  E.  Rep. 832 ; 
Diceu.  Irvin,  110  Ind.  561;  11  N.  E. 
Rep.  488.  In  Henderson  v.  Indiana 
Trust  Co.  (Ind.  1895),  40  N.  E.  Rep. 
516,  it  was  held  that  an  insolvent  cor- 
poration, while  in  possession  of  its 
property,  may  prefer  any  of  its  cred- 
itors, not  directors  or  stockholders, 
even  though  their  claims  are  secured 
hy  the  indorsement  of  directors  and 
stockholders,  where  the  creditors 
were  at  the  time  of  the  prefer- 
ence unaware  of  its  insolvency,  or 
that  the  transfer  was  made  to  pro- 
tect such  directors  and  stockholders. 
Monks,  J.,  said:  "It  is  also  settled 
law  in  this  state  that,  when  partner- 
ship assets  remain  under  the  control 
of  the  partners,  they  have  the  power, 
although  insolvent,  to  appropriate 
any  portion  of  it  to  pay  the  individ- 
ual debts  of  the  members  of  the  firm, 
to  the  exclusion  of  the  partnership 
creditors.  Purple  v.  Farrington,  119 
Ind.  164,  and  authorities  cited.  In 
Fisher  v.  Syfers,  109  Ind.  514,  this 
court  said:  'When  debts  are  fairly 
owing  by  either  partner  individually, 
the  mere  preference  of  individual 
over  partnership  creditors,  by  the  ex- 
ecution of  a  chattel  mortgage  by  the 
firm  upon  the  firm  property,  is  not  of 
itself  such  a  fraud  upon  the  partner- 
ship creditors  as  will  authorize  the 
setting  aside  of  the  chattel  mortgage 
at  the  suit  of  a  creditor.  *  *  *  * 
Upon  the  death  of  one  partner,  or 
where  the  first  becomes  bankrupt,  or 
where  the  partnership  assets  are  be- 
ing administered  by  a  court,  the  rule 
of  equitable  distribution  is  applicable 
to  its  fullest  extent.  Where,  how- 
ever,  the   partners    have    possession 


and  control  of  their  own  property, 
they  have  the  right  to  make  any  hon- 
est disposition  of  it  they  see  fit.  Each 
has  the  right  to  waive  his  equitable 
lien,  and  together  they  may  sell,  as- 
sign, or  mortgage  the  property  of  the 
firm  to  pay  or  secure  either  an  indi- 
vidual debt  of  one  of  the  partners  or 
the  debts  of  the  firm.'  In  Lanier  v. 
Wallace,  116  Ind.  317;  17  N.  E.  Rep. 
923,  this  court,  by  Mitchell,  J.,  said: 
'It  is  settled  everywhere  that  when 
the  assets  of  a  partnership  or  th6  in- 
dividual property  of  the  members  of 
the  firm  are  brought  under  the  juris- 
diction of  a  court  for  judicial  admin- 
istration, the  equitable  rule  of  distri- 
bution will  be  applied,  and  the  part- 
nership assets  will  be  devoted,  first  to 
the  payment  of  the  firm  debts,  and 
the  individual  property  of  the  several 
partners  to  their  individual  debts,  re- 
spectively. But,  where  the  partner- 
ship assets  remain  under  the  control 
of  the  partners,  they  have  the  power 
to  appropriate  any  portion  of  it  to 
pay  or  secure  the  individual  debts  of 
the  members  of  the  firm.  It  follows 
from  the  authorities  in  this  state  that, 
until  the  court  by  its  ofiicers  takes 
charge  of  the  property  of  an  insolvent 
corporation,  it  has  the  same  power 
and  control  over  its  property  as  an  in- 
dividual would  have  over  his  property 
under  like  circumstances.  It  should 
be  remembered  that  the  debt  to  ap- 
pellant was  a  bona  fide  one ;  that  he 
was  not  a  stockholder  or  director,  but 
a  stranger,  to  the  corporation ;  that, 
when  the  accounts  were  delivered  to 
and  accepted  by  appellant,  the  cor- 
poration was  a  going  concern ;  that 
he  had  no  notice  or  knowledge  that 
the  corporation  was  insolvent,  or  that 
the  accounts  were  transferred  and  as- 
signed to  him  for  the  purpose  of  pro- 
tecting   the  indorsers,    or  with    the 
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§  1093.  Capital  stock  as  trust  fund  for  creditors. — There  is 
a  limitation  upon  the  doctrine  that  the  capital  stock  is  a  trust 
fund  for  the  benefit  of  creditors,  although  it  is  not  always 
stated  by  the  courts.  In  every  case  where  stock  subscriptions 
have  been  charged  with  a  trust  in  favor  of  corporate  creditors, 
the  creditors  so  favored  have  been  those  whose  rights  have  ac- 
crued since  the  subscription  was  made  and  who  for  this  rea- 
son may  be  presumed  to  have  relied  in  granting  credit  upon 
the  amount  of  capital  stock  which  the  corporation  claimed  to 
have  at  the  time  the  debt  was  incurred.'  But  the  rule  of  non- 
liability of  stockholders  for  antecedent  debts  does  not  apply 
where  the  amount  of  capital  stock  is  definitely  fixed  in  the 
charter,  for  in  that  case  the  creditor  is  presumed  to  have  con- 
tracted with  reference  to  the  charter  capitalization.^ 


fraudulent  intent  to  cheat,  hinder, 
and  delay  the  other  creditors  of  the 
corporation,  if  there  was  any  such  in- 
tent." 

'  First  Nat.  Banku.Gustin,etc.,  Min- 
ing Co.,  42  Minn.  327.  And  see  Wood 
V.  Dummer,  3  Mason, 308 ;  Adler  u. Mil- 
waukee, etc.,  Manfg.  Co.,  13  AVis.  57; 
Allen  V.  Railroad  Co.,  11  Ala.  437; 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501 ; 
Sanger?).  Upton, 91  U.  S.  56;  Sawyers. 
Hoag,  17  Wall.  610 ;  Hospes  v.  North- 
western Car  Co.,  148  Minn.  174 ;  50  N. 
W.  Rep.  1117.  In  a  late  case,  the  su- 
preme court  of  the  United  States  said : 
' '  We  have  no  doubt  the  learned  circuit 
judge  held  correctly  that  it  was  only 
subsequent  creditors  who  were  enti- 
tled to  enforce  their  claims  against  the 
stockholders,  since  it  is  only  they 
who  could,  by  any  legal  presumption, 
have  trusted  the  company  upon  the 
faith  of  the  increased  stock."  Hand- 
ley  V.  Stutz,  139  U.  S.  417;  11  Sup.  Ct. 
Rep.  530. 

^  2  Morawetz  on  Private  Corpora- 
tions, §  781.  In  Shields  v.  Clifton 
Land  Co.  (1894),  94  Tenn.  123;  28 
S.  W.  Rep.  668,  Caldwell,  J.,  said: 
"The  'trust  fund  doctrine,'  as  thus  far 
considered,  may  well  be  termed  the 
'American  Common  Law'  on  the  sub- 


ject, originated,  developed  and  en- 
forcible  by  the  courts  of  equity  in 
this  country.  Many  of  the  states  have 
statutes  on  the  subject,  some  of  which 
are  merely  declarative  of  that  com- 
mon law,  some  restrictive  in  their 
nature,  and  others  more  comprehen- 
sive and  imperative.  The  Tennessee 
statute  is  in  these  words:  'The 
amount  of  any  unpaid  stock  due  from 
a  subscriber  to  a  corporation  shall  be 
a  fund  for  the  payment  of  any  debts 
due  from  the  corporation;  nor  shall 
the  transfer  of  stock  by  any  subscriber 
release  him  from  payment,  unless  his 
transferee  has  paid  up  all  or  any  of 
the  balance  due  on  said  original  sub- 
scription.' Acts  1875,  p.  237,  c.  142, 
§  5;  Milliken  &  Vertrees's  Code, 
§  1708.  This  provision  was  properly 
incorporated  into  the  charter  of  the 
Clifton  Hill  Land  Company,  and  is 
binding  on  all  stock  subscribers. 
What  does  it  mean?  What  is  made  a 
fund  for  the  payment  of  debts?  'Any 
unpaid  stock.'  What  debts  are  con- 
templated? 'Any  debts  due  from  the 
corporation.'  'Any  unpaid  stock' 
means  all  debts  due  from  the  corpora- 
tion; that  is  to  say,  all  unpaid  stock 
shall  be  a  fund  for  the  payment  of  all 
debts  of    the   corporation.     No   sub- 
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§  1093.  The  same  subject  continued — The  rule  in  North 
Carolina. — The  doctrine  in  North  Carolina  is  that  the  relation 
between  a  creditor  and  a  corporation,  solvent  or  insolvent,  is 
simply  that  of  creditor  and  debtor;  and  that  by  the  use  of  the 
words  trust  fund  in  connection  with  the  assets  of  an  insolvent 
corporation,  it  has  not  been  intended  to  mean  that  there  is  a  di- 
rect trust  attached  to  the  property.  It  follows  that  a  mere  cred- 
itor of  a  corporation  has  no  equitable  title  to  corporate  assets 
which  may  be  in  the  hands  of  the  treasurer  or  of  the  directors.' 


scriber  for  unpaid  stock  can  escape 
liability ;  and  no  corporate  debt  shall 
go  unpaid,  so  far  as  the  capital  stock 
is  concerned.  The  liability  attaches 
to  all  subscribers.  The  security  ex- 
tends to  all  creditors.  No  subscriber 
whose  stock  remains  unpaid  can  es- 
cape liability;  and  no  creditor  who 
has  a  valid  debt  can  be  denied  his  se- 
curity. Nothing  is  said  in  the  statute 
with  respect  to  the  time  the  subscrip- 
tion shall  be  made,  nor  as  to  the  time 
the  debts  shall  be  created.  No  limita- 
tion is  made  in  either  case.  The  clear 
and  plain  meaning  of  the  statute  is 
that  all  unpaid  stock,  whenever  sub- 
scribed, shall  be  a  fund  for  the  pay- 
ment of  all  corporate  debts,  whenever 
created.  Under  this  statute,  it  is  clear 
that  all  subscribers  to  stock  in  the 
Clifton  Hill  Land  Company  would  be 
individually  liable,  in  a  proper  pro- 
ceeding, for  the  debt  of  complainants 
to  the  extent  that  their  respective 
subscriptions  may  be  shown  to  remain 
unpaid.  A  similar  statute  was  so  con- 
strued by  the  supreme  court  of  Illinois 
in  the  case  of  Root  v.  Sinnock,  120  111. 
350;  11  N.  E.  Rep.  339." 

'Thomson,  etc..  Light  Co.  v.  Hen- 
derson, etc..  Light  Co.  (N.  Car.),  21 
S.  E.  Rep.  951,  Montgomery,  J. :  "In 
Hill  V.  Pioneer  Lumber  Co.,  113  N.  Car. 
173;  18  S.  E.  Rep.  107,  this  court  de- 
cided that  a  director  of  the  insolvent 
defendant  corporation,  who  was 
also   a  creditor,   could  not  take  ad- 


vantage of  the  information  which  he 
had  of  the  affairs  of  the  corpora- 
tion, to  protect  himself  by  a  judgment 
confessed  by  the  corporation  in  his 
favor,  to  the  injury  of  other  credit- 
ors, who  did  not  have  the  same 
means  of  information;  and  that  the 
assets  of  the  corporation  were  a  trust 
fund,  and  that  general  creditors  were 
entitled  to  come  in  on  equal  terms 
with  directors  who  were  bona  fide 
creditors.  It  is  true,  too,  that  in  that 
case  the  court  used  the  word  'lieu'  in 
reference  to  the  claims  of  creditors 
upon  the  assets  of  the  company,  but 
the  word  was  afterwards  explained  in 
Merchants'  Nat.  Bank  of  Richmond 
V.  Newton  Cotton  Mills,  115  N.  Car. 
507;  20  S.  E.  Rep.  765,  to  mean  simp- 
ly a  right  of  priority  of  payment  over 
stockholders  of  the  corporation.  It 
did  not  undertake  to  decide  that  these 
priorities  were  such  a  trust  as  attached 
to  the  property,  and  placed  the  right 
thereto  in  the  creditors.  In  Hollins 
V.  Brierfield,  etc..  Iron  Co.,  150  U.  S. 
371;  14  Sup.  Ct.  Rep.  127,  these  words 
are  used:  'A  party  may  deal  with  a 
corporation  in  respect  to  its  property 
in  the  same  manner  as  with  an  indi- 
vidual owner,  and  with  no  greater  dan- 
ger of  being  held  to  have  received  into 
his  possession  property  burdened  with 
a  trust  or  lien.  The  officers  of  a  corpo- 
ration act  in  a  fiduciary  capacity  in  re- 
spect to  its  property  in  their  hands, and 
may  be  called  to  an  account  for  fraud 
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The  capital  stock  of  a  corporation  may  be  followed,  as  a  trust 
fund  for  creditors,  into  the  hands  of  any  person  not  a  bona  fide 
holder  for  value  without  notice.  And  where  a  corporation  be- 
comes insolvent,  a  prior  agreement  with  its  stockholders  that 
their  stock  shall  be  considered  fully  paid  and  non-assessable 
does  not  estop  unsatisfied  judgment  creditors  from  subjecting 
the  unpaid  balance  on  the  stock  to  the  payment  of  their  judg- 
ments.'    Partners  holding  stock  in  a  company,  of  which  one 


or  mismanagement  in  respect  thereto. 
As  between  itself  and  its  creditors, 
the  corporation  is  simply  a  debtor, 
and  does  not  hold  its  property  in 
trust,  or  subject  to  a  lien  in  their  fav- 
or, in  any  other  sense  than  does  an 
individual  debtor.  The  assets  of  such 
a  corporation  [an  insolvent  bank]  are 
a  fund  for  the  payment  of  its  debts. 
If  they  are  held  by  the  corporation  it- 
self, and  so  invested  as  to  be  subject 
to  legal  process,  they  may  be  levied  on 
by  such  process.'  Curran  v.  State  of 
Arkansas,  15  How.  304.  So  it  appears 
from  the  authorities  that  the  plaintiffs 
have  no  equitable  title  to  the  assets  of 
the  corporation  in  the  hands  of  Bur- 
gwyn,  the  treasurer  of  the  defendant 
company.  The  relations  of  trustee 
and  cestuis  que  trustent  between  him 
and  the  creditors,  for  the  purposes  of 
this  action,  do  not  exist,  and  the 
plaintiffs  can  not  invoke  the  aid  of  the 
court,  in  its  equitable  jurisdiction,  to 
enforce  the  payment  of  the  judgment 
recovered  against  the  defendant.  The 
plaintiffs  may,  however,  at  once  ex- 
amine, as  under  the  chapter  of  the 
code  entitled  'Proceedings  Supple- 
mentary to  the  Execution,'  W.  H.  S. 
Burgwyn  and  the  other  directors  of 
defendant  corporation,  or  any  other 
persons  who  may  have  any  assets  of 
defendant  corporation  in  their  hands 
or  under  their  control,  without  any 
further  proceedings,  as  it  appears 
from  the  complaint  and  answer  in  this 
case  and  the  proof  that  the  defendant 
company,  through  Burgwyn,  its  treas- 


urer, either  received,  or  ought  to 
have  received,  at  the  time  of  the  sale 
of  the  defendant  corporation's  proper- 
ty and  franchise,  an  amount  from 
that  sale  more  than  the  judgment  re- 
covered in  this  action,  and  that  there 
is  no  other  creditor,  nor  is  there 
any  other  property  of  the  defendant 
corporation.  Modified  and  aiErmed." 
'  Bruner  v.  Brown,  139  Ind.  600;  38 
N.  E.  Rep.  318,  per  Dailey,  J. :  "The 
capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  creditors. 
Sawyers.  Hoag,  17  Wall.  610;  Upton!). 
Tribilcock,  91  TJ.  S.  45 ;  Sanger  v.  Up- 
ton, 91  U.  S.  56 ;  County  of  Morgan  v. 
Allen,  103  U.  S.  498 ;  Jackson  v.  Traer, 
64  Iowa,  469 ;  20  N.  W.  Rep.  764.  Cap- 
ital stock,  being  a  trust  fund,  may  be 
followed  by  creditors,  in  any  court  of 
equity,  into  the  hands  of  every  person 
who  is  not  a  bona  fide  purchaser  there- 
of for  value  without  notice,  and  such 
person  may  be  held  as  trustee  to  the 
extent  of  the  trust  fund  in  his  hands. 
Wood  V.  Dummer,  3  Mason,  308-812; 
Curran  v.  State  of  Arkansas,  15  How. 
304;  Taylor!).  Bowker,  111  U.S.  110;  4 
Sup.Ct.Rep.397.  A  simulated  payment 
of  stock  is  not  valid  as  against  credit- 
ors. Wetherbee  v.  Baker,  35  N.  J. 
Eq.  501.  The  directors  of  a  corpora- 
tion have  no  power  to  release  a  sub- 
scriber to  its  capital  stock,  to  the 
prejudice  of  its  creditors.  Burke  v. 
Smith,  16  Wall.  390;  Rider  v.  Morri- 
son, 54  Md.  429;  Railroad  Co.  v.  Bow- 
ser, 48  Pa.  St.  29;  Hawley  v.  Upton, 
102  U.  S.  314;  Webster  v.  Upton,  91 
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partner  is  a  director,  can  not  relieve  themselves  of  liability  on 
debts  of  the  company  already  incurred,  by  selling  the  stock  to 
another  director,  when  he  and  the  company  are  alike  insolv- 
ent.' The  holder  of  all  the  stock  of  a  corporation  has  no  power 
to  pledge  the  property  of  the  corporation  to  secure  his  individ- 
ual debt,  to  the  prejudice  of  the  creditors  of  the  corporation.^ 

§  1094.  South  Dakota  trust  fund  doctrine. — The  supreme 
court  of  South  Dakota  has  lately  held  that  the  assets  of  a  cor- 
poration are  a  trust  fund  for  its  creditors,  and  its  officers,  in 
anticipation  of  insolvency,  are  unauthorized  to  diminish  its 
capital,  and  release  its  stockholders  from  liability,  in  a  manner 
that  will  inevitably  defeat  the  rights  of  bona  fide  creditors.  For 
this  reason  a  judgment  confessed  in  favor  of  persons  who 
loaned  -to  its  directors  money  to  purchase  shares  in  the  com- 
pany, and  with  actual  knowledge  that  the  funds  advanced  were 
to  be  so  used,  is  void  as  to  such  creditors,  because,  when  insolv- 
ency occurs,  a  corporation  has  no  authority  to  prefer  creditors; 
and,  secondly,  because  a  corporation,  as  such,  has  no  power  to 
create  a  debt  by  borrowing  money  with  which  to  purchase  its 
own  stock.  From  this  decision  one  of  the  learned  judges  of  the 
court  dissented. ° 

U.  S.  65.     An   agreement  between   a  ctmam:    "In  determining  whether  a 

corporation  and  its  stockholders  that  corporation,  organized  for  the  purpose 

the  stock  shall  be  considered  fully  of  dealing  in  hardware  at  wholesale, 

paid  and  non-assessable  is  binding  on  has  po  war  to  borrow  money  with  which 

the   corporation,   and  estops  it  from  totrafficin  its  own  shares,  and  thereby 

making  any  further  calls  on  the  stock-  relieve  its  stockholders  from  liability, 

holders.     But,  if  the  corporation  be-  the  question  of  intent  is  of  no  impor- 

come  insolvent,  such  agreement  does  tance,  when  the  inevitable  result  must 

not  estop  unsatisfied  judgment  cred-  bring  disaster  to  honest  creditors.   As 

iters  of  the  corporation  from  subject-  between  them  and  the  money  leaner, 

ing  the  unpaid  balance  on  the  stock  to  in  case  of  insolvency,  a  knowledge  of 

the    payment    of    their    judgments,  the  purpose  for  which  the  funds  were 

Scovill  V.  Thayer,  105  U.  S.  143 ;  Drury  borrowed  is  suiHcient  to  at  least  post- 

».  Cross,  7  Wall.  299 ;  Jackson  d.  Lude-  pone  his  claim  until  they  have  been 

ling,  21  Wall.  616."  paid  in  full;  otherwise,  it  would  be  a 

'Nennyu.  Waddill,  6  Texas  C.  App.  popular  scheme  for  a  corporation  to 

244;  25  S.  W.  Eep.  308.  incur  debts  limited  in  extent  only  by 

'  Stewart  v.  Gould,  8  Wash.  367 ;  36  its  abihty  to  engender  confidence,  and 

Pac.  Eep.  277.  then,  in  contemplation  of  suicidal  dis- 

'  Adams, etc.,  Co.  iJ.Deyette(S.  Dak.  solution,   borrow  money  from   some 

Dec.  28,  1895),  65  N.  W.  Eep.  471,  per  trusted  friend  with  which  to  purchase 
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§  1095.   Corporators  when  liable  as  partners. — A  corporation 
de  facto  exists  where  the  company  has  made  an  effort  to  organ- 


its  entire  stock,  upon  the  assurance 
that  by  its  last  oflBcial  act,  and  by  a 
judgment  timely  confessed,  the  pro- 
ceeds of  the  entire  assets  of  the  com- 
pany shall  be  turned  into  the  pockets 
of  the  man  who  loans  the  money  with 
a  knowledge  of  such  fraudulent  pur- 
pose, and  to  the  exclusion  of  honest 
persons  who  extended  credit,  believ- 
ing that  the  assets  of  a  corporation 
are  a  trust  fund  for  the  benefit  of 
creditors.  A  corporation,  as  such,  has 
no  power,  under  the  statute,  to  enter 
into  any  obligation  or  contract  ex- 
cept such  as  are  necessary  and  essen- 
tial to  the  transaction  of  the  ordinary 
business  for  the  prosecution  of  which 
it  was  organized;  and  in  recogni- 
tion of  the  trust-fund  doctrine  the 
directors  are  expressly  prohibited 
from  diverting,  withdrawing,  or  pay- 
ing to  stockholders  any  part  of  the 
capital  stock,  and  are  in  their  indi- 
vidual and  private  capacity  made 
jointly  and  severally  liable  to  the 
creditors  of  the  corporation,  to  the 
full  amount  so  'divided,  withdrawn, 
paid  out,  or  reduced,  or  debt  con- 
tracted.' Comp.  Laws,  §§  2917,  2928. 
Section  2917  is  as  follows:  'Unless 
otherwise  provided,  a  corporation 
may  purchase,  hold  and  transfer 
shares  of  its  own  stock,  from  its  sur- 
plus profits,  or  as  provided  in  the  art- 
icle on  the  assessment  of  stocks,  or 
by  the  unanimous  consent  in  writing 
of  all  its  stockholders,  in  such  man- 
ner and  for  such  price  or  considera- 
tion as  the  said  stockholders  may 
unanimously  decide  upon.'  Although, 
by  enabling  a  corporation  to  purchase 
shares  of  its  own  stock  from  its  sur- 
plus profits,  our  legislature  has  to  that 
extent  encroached  upon  the  otherwise 
invariable  rule  by  which  all  such 
traffic  is  prohibited,  the  foregoing  sec- 
tion, construed,  as  it  must  be,  with 


other  statutory  provisions  relating  to 
the  same  subject,  is  not  sufficient  to 
empower  a  corporation,  through  the 
agency  of  its  directors,  to  'divide, 
withdraw,  or  pay  to  stockholders,  or 
any  of  them,  any  part  of  the  capital 
stock,' or  to  increase  its  liability  by 
borrowing  money  with  which  to  pur- 
chase shares  in  itself.  This  is  obvious, 
because  it  is  'otherwise  provided,'  and 
because  the  power  is,  by  the  law  of  cor- 
porations, expressly  withheld  from  di- 
rectors and  officers  as  such,  as  well  as 
by  that  portion  of  section  2917  which 
authorizes  no  purchase  of  stock  in  any 
manner,  except  from  surplus  profits, 
or  by  virtue  of  the  law  of  assessment, 
unless  the  purchase  be  made  by  and 
through  the  unanimous  consent  and 
united  individual  action  of  all  the 
stockholders,  evidenced  by  a  stipula- 
tion in  writing,  signed  by  every  mem- 
ber, and  specifying  the  consideration 
to  be  paid,  and  the  manner  of  and  the 
means  by  which  the  purchase  is  to  be 
effected.  Without  such  written  con- 
sent, the  corporation  can  not  be 
bound;  and,  in  the  total  absence  of 
express  or  implied  power  to  borrow 
money  with  which  to  purchase  shares 
in  itself,  and,  in  the  face  of  the  fact 
that  the  loaners  thereof  had  actual 
knowledge  of  the  extraordinary  use 
to  which  the  funds  were  to  be  applied, 
their  claims  are  ultra  vires,  and  must 
not  be  asserted  to  the  detriment  of 
creditors.  Lime  Works  v.  Dismukes,87 
Ala.  344 ;  6  So.  Rep.  122.  Actual  notice 
on  the  part  of  one  who  loans  money 
to  a  mercantile  corporation  that  the 
funds  so  loaned  are  to  be  used  for  the 
purchase  of  stock  in  itself  is  sufficient 
to  charge  him  with  knowledge  that 
such  an  unauthorized  act  works  an 
immediate  fraud  upon  creditors,  and 
is,  therefore,  against  public  policy, 
and  prohibited  by  the  law  of  the  land. 
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ize  under  some  law  authorizing  the  creation  of  such  a  corpora- 
tion, but  there  is  an  irregularity  in  the  organization;  and  where 


These  promissory  notes  upon  which, 
the  Deyette  and  Lewis  judgments 
were  confessed,  being  ultra  vires  be- 
cause the  corporation  was,  under  the 
circumstances,  powerless  to  make 
them,  it  follows,  of  course,  that  the 
judgments  were  void  to  the  extent  of 
the  money  loaned  for  a  purpose  be- 
yond the  scope  and  object  for  which  the 
■corporation  was  created.  Currier  v. 
Lebanon  Slate  Co . ,  56  N .  H .  262 ;  Rich- 
ardson V.  Sibley,  11  Allen,  65;  87  Am. 
Dec.  700;  Pearce  v.  Railroad  Co.,  21 
How.  441 ;  Pennsylvania  R. Co.  I'.  Keo- 
kuk and  H.  Bridge  Co.,  131U.S.371;9 
Sup.  Ct.  Rep.  770.  We  are  fully  aware 
that  numerous  cases  may  be  found  in 
which  judges,  although  standing  up- 
on an  eminence,  have  been  unable  to 
observe  or  unwilling  to  concede  that 
the  assets  of  an  insolvent  corporation 
are  a  trust  fund  for  the  benefit  of  all 
bona  fide  creditors,  none  of  whom,  at 
the  hands  of  a  corporation,  are  enti- 
tled to  a  preference;  but  a  careful 
research  discloses  no  case  which  goes 
to  the  extent  of  holding  that  a  corpo- 
ration, apparently  in  failing  circum- 
stances, can  borrow  money  with  which 
to  purchase  shares  in  itself,  and  give 
to  the  persons  from  whom  the  money 
is  borrowed  a  preference  over  all  other 
creditors.  Manifestly,  a  transaction 
so  inconsistent  with  every  consider- 
ation of  common  honesty  and  pub- 
lic policy,  and  so  disastrous  to  the 
credit  of  corporations,  as  well  as  to 
the  rights  of  those  with  whom  they 
transact  business,  can  not  receive  the 
stamp  of  judicial  approval.  Adhering 
substantially  to  the  views  expressed 
in  our  former  opinion,  the  judgment 
of  the  trial  court  is  affirmed." 
Kellam,  J.,  in  support  of  his  dis- 
sent, cited  many  eminent  authorities : 
"This  trust  doctrine,  as  applied  to 
90 


the  assets  of  corporations,  solvent  and 
insolvent, was  fully  discussed  by  Judge 
Brewer  in  Hollina  o.  Brierfleld,  etc.. 
Iron  Co.,  150U.S.  371 ;  14  Sup.Ct.  Rep. 
127,  and  the  construction  of  the  court  is 
thus  stated  in  the  head  note :  'The  ex- 
pression often  used,  that  the  property 
of  a  corporation  constitutes  a  "trust 
fund"  for  its  creditors,  only  means 
that  when  the  corporation  is  insol- 
vent, and  a  court  of  equity  has  posses- 
sion of  its  assets  for  administration, 
such  assets  must  be  appropriated  to 
the  payment  of  its  debts  before  any 
distribution  to  the  stockholders,  but, 
as  between  a  corporation  itself  and  its 
creditors,  the  former  does  not  hold  its 
property  in  trust,  or  subject  to  lien  in 
favor  of  the  creditors,  in  any  other 
sense  than  does  an  individual  debtor.' 
In  Van  Alstyne  v.  Cook,  25  N.  Y.  489, 
the  court,  in  speaking  of  the  assets  of 
an  insolvent,  limited  partnership, 
said :  'They  are  trust  funds  when  the 
courts  of  equity  are  properly  appealed 
to  in  behalf  of  the  partners,  or  any 
partner  or  creditor,  to  protect  and 
distribute  the  same  upon  equitable 
principles,  and  on  such  application 
assert  the  control  over  them.  They 
are  not  trust  funds  in  the  hands  of 
the  partners  any  more  than  ordinary 
partnership  property.'  The  supreme 
court  of  Illinois  declares  the  same 
doctrine  in  Roseboom  v.  Whittaker, 
132 111.81 ;  23  N.  E.  Rep.339 :  'The  mere 
insolvency  of  a  corporation  can  not 
have  the  effect  of  depriving  creditors 
of  their  legal  remedies,  but  they  are 
at  liberty,  nothwithstanding  the  in- 
solvency, to  sue  the  corporation  in  an 
action  at  law,  and  by  means  of  such 
proceeding  established  a  specific  lien 
upon  the  property  seized  by  attach- 
ment or  execution.  Such  lien,  when 
perfected,     will     doubtless      entitle 
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a  corporation  de  facto  exists  and  does  legitimate  business  in  its 
corporate  name,  the  stockholders  are  not  liable  as  partners. 


the  creditor  acquiring  it  to  a  pref- 
erence over  otiier  unsecured  cred- 
itors. After  the  aid  of  a  court 
of  equity  has  been  involied,  and 
tliat  court  has  taken  the  assets 
of  the  insolvent  into  its  hands,  its 
jurisdiction  becomes  necessarily  ex- 
clusive; and  it  will  proceed,  in  ad- 
ministering the  insolvent  estate,  upon 
the  maxim  that  equality  is  equity.' 
See  also  the  later  case  of  Peterson  v. 
Brabrook  Tailoring  Co.,  150  111.  290; 
37  N.  E.  Rep.  242.  In  Town  v.  Bank, 
2  Doug.  (Mich.)  530,  it  was  held  that  a 
corporation  has  the  same  right  to  pre- 
fer one  creditor  over  another  that  an 
individual  has.  This  was  followed  in 
Kendall  v.  Bishop,  76  Mich.  634;  43 
N.  W.  Rep.  645,  and  again  in  the  re- 
cent case  of  Bank  of  ^Montreal  v.  J.  E. 
Potts  S.  &  L.  Co.,  90  Mich.  345;  51  N. 
W.  Rep.  512,  where  it  was  held  that 'a 
corporation  may,  in  the  absence  of 
legislative  restriction,  deal  with  its 
property  precisely  as  an  individual 
maj',  and  may  prefer  one  creditor 
over  another ;  and  hence  its  assets  do 
not  become  a  trust  fund  for  pro  rata 
distribution  among  all  of  its  creditors 
until  steps  are  taken  underthe  "wind- 
ing-up act."  '  This  'trust  fund  '  doc- 
trine is  luminously  discussed  by  Judge 
Mitchell  in  Hospes  v.  Northwestern 
Car  Co.,  48  Minn.  174;  50  N.  W.  Rep. 
1117,  who  demonstrates  that,  unless 
prohibited  by  statute,  an  insolvent  cor- 
poration has  the  same  right  as  an  indi- 
vidual to  prefer  creditors,  and  that 
there  is  no  solid  foundation  for  the 
doctrine  that  the  insolvency  of  a  cor- 
poration has  the  effect  of  converting 
its  assets  into  a  'trust  fund,'  in  any 
proper  sense  of  that  term.  In  Angell 
&  Ames  on  Corporations,  802,  it  is  laid 
down  as  an  unqualified  proposition  of 
law  that  'the  mere  insolvency  of  a  cor- 
poration neither  impairs  its  powers  to 


manage  its  affairs  nor  converts  its  prop- 
erty into  a  trust  fund  for  the  benefit  of 
its  creditors.'  Almost  precisely  the 
same  thing  was  said  in  Catlin  v.  Eagle 
Bank,  6  Conn.  233,  and  reiterated  by 
the  same  court  in  Pondville  Co.  v. 
Clark,  25  Conn.  97.  In  the  former  case 
the  court  discussed  the  question  at 
great  length.  In  the  course  of  its  opin- 
ion, it  says :  '  The  cases  of  an  individ- 
ual and  of  a  corporation  in  the  matter 
under  discussion,  it  appears  to  me,  are 
not  merely  analogous,  but  identical, 
and  I  discover  no  reason  for  the  slight- 
est difference  between  them.  *  *  * 
The  insolvent  banking  corporation  is 
just  as  much  a  trustee  of  the  creditors, 
and  no  more,  as  the  insolvent  indi- 
vidual is  the  trustee  of  his  creditors.' 
The  same  doctrine  as  to  when  the  as- 
sets of  an  insolvent  corporation  be- 
come trust  funds  was  declared  by  the 
supreme  court  of  Missouri,  in  La 
Grange  Butter  Tub  Co.  v.  National 
Bank  of  Commerce,  122  Mo.  154  ;  26  S. 
W.  Rep.  710.  The  court  said :  'Incase 
of  an  insolvent  corporation,  a  court  of 
equity  will  make  distribution  of  the 
corporation  assets  pro  rata  among  the 
corporation  creditors,  and  to  that  end 
will  regard  the  corporation  property 
as  a  trust  fund.  It  is  in  this  sense, 
and  upon  this  principle,  that  the  assets 
are  trust  funds.  They  are  trust  funds 
when  a  court  of  equity  is  appealed  to  in 
behalf  of  any  member  of  the  corpora- 
tion or  creditor  to  protect  and  distrib- 
ute the  assets  upon  equitable  princi- 
ples.' And  again,  in  Alberger  v.  Na- 
tiontil  Bank,  123  Mo.  313  ;  27  S.W.  Eep. 
657,  Judge  Barclay,  in  speaking  of  the 
notion  that  insolvenc}""  transforms  ttie 
assets  of  a  corporation  into  a  trust 
fund,  said:  'This  theory  seems  to 
have  a  singular  fascination  to  some 
learned  jurists,  but,  in  our  opinion,  it 
is  wholly  untenable  as  applied  to  the 
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There  can,  however,  be  no  corporation  de  facto  unless  it  can 
exist  de  jure.      An  attempted  orgahization  of  a  corporation  in 


facts  of  such  a  case  as  that  before  us, 
under  the  law  of  Missouri ;'  and,  after 
a  very  thorough  and  instructive  dis- 
cussion of  the  question,  he  concludes 
that  'the  creditor  of  a  corporation  has 
the  same  right  to  secure,  by  superior 
diligence  or  persistency,  and  to  re- 
tain, a  preference  for  his  claim  against 
a  private  corporation,  that  he  would 
have  were  his  debtor  an  individual 
engaged  in  the  same  line  of  business, 
provided  always,  that  the  transaction 
is  honest,  that  is  to  say,  not  a  mere 
cover  to  a  purpose  to  hinder,  delay, 
or  defraud  other  creditors  of  the  fail- 
ing debtor.'  Such  is  also  the  declared 
law  in  New  Jersey.  In  Wilkinson  v. 
Bauerle,  41  N.  J.  Eq.  635;  7  Atl.  Eep. 
514,  the  court  said :  'If  there  be  no 
legislative  prohibition  against  the 
transfer  of  corporate  property  or  its 
use  in  preferring  creditors  after  in- 
solvency, no  reasons  can  be  given 
why  such  transaction  should  be  in- 
validated, which  would  not  also  in- 
validate the  like  transactions  of  in- 
dividuals. Both  reason  and  authority 
establish  the  proposition  that  a  cor- 
poration may  sell  and  transfer  its 
property,  and  may  prefer  its  creditors, 
although  it  is  insolvent,  unless  such 
conduct  is  prohibited  by  law.'  The 
supreme  court  of  Arkansas,  in  the  re- 
cent case  of  Worthen  v.  Griffith,  59 
Ark.  562;  28  S.  W.  Eep.  286,  holds 
the  same  way,  and  that  'it  is  only 
when  a  court  of  equity,  at  the  instance 
of  a  proper  party,  and  in  a  proper 
proceeding,  has  taken  possession  of 
the  assets  of  an  insolvent  corporation, 
that  its  assets  may,  in  this  state,  be 
properly  said  to  be  a  trust  fund  for  its 
creditors.'  The  same  question  as  to 
the  right  of  an  insolvent  corporation  to 
make  preferences  was  before  the  court 
in  Gould  v.  Little  Eock,  etc.,  E.  Co., 
52  Fed.  680.    Judge  Caldwell  said  that 


it  was  the  settled  law  in  Arkansas — 
from  which  state  the  case  came — that 
it  might  lawfully  do  so,  and  added  this 
significant  statement:  'The  estab- 
lished rule  in  that  state  is  in  har- 
mony with  the  general,  though  not 
quite  uniform,  current  of  authorities 
in  this  country  on  the  question.'  After 
referring  to  a  large  number  of  sup- 
porting authorities,  he  adds:  'The 
cases  which  hold  the  contrary  doc- 
trine are  bottomed  on  the  erroneous 
theory  that  the  insolvency  of  a  cor- 
poration in  effect  dissolves  it,  and 
makes  the  directors  mere  trustees  to 
distribute  its  assets  ratably  among  its 
creditors.  It  is  undoubtedly  true  that 
the  property  of  a  corporation  is,  in 
one  sense,  a  trust  fund  for  the  pay- 
ment of  its  debts ;  but  this  rule  means 
no  more  than  that  the  property  of  a 
corporation  can  not  be  distributed 
among  its  stockholders,  or  ap- 
plied to  any  purpose  foreign  to 
the  legitimate  business  of  the  cor- 
poration, until  its  debts  are  paid. 
The  rule,  so  far  as  it  relates  to 
the  payment  of  debts,  is  satisfied 
whenever  the  property  of  a  corpora- 
tion is  applied  to  the  payment  of  its 
bona  fide  debts.  The  rule,  as  has  been 
often  pointed  out,  does  not  prevent  a 
corporation,  whether  solvent  or  insol- 
vent, from  making  preferences  among 
its  creditors,  and  exercising  in  good 
faith  absolute  dominion  over  its  prop- 
erty in  the  conduct  of  its  legitimatecor- 
porate  business,  so  long  as  its  right  to 
do  so  is  not  restrained  by  statute  or  by 
judicial  proceedings.'  In  his  opinion, 
Judge  Caldwell  refers  to  the  follow- 
ing authorities,  none  of  which  I  have 
cited,  as  sustaining  his  conclusion: 
Allis  V.  Jones,  45  Fed.  Eep.  148;  Cov- 
ert«.  Eogers,  38  Mich.  363;  Coats  v. 
Donnell,  94  N.  Y.  168;  Danan.  Bank, 
5  Watts  &  S.  223;    Warner  v.  Mower, 


1406 


DEBTS    OF    CORPORATIONS. 


§1095 


Florida,  under  a  supposed  charter  obtained  under  the  laws  of 
another  state,  no  authority  being  shown  for  the  grant  of  such 
charter,  or  of  user  thereunder  in  the  state  of  its  creation,  ren- 
ders the  participants  in  the  attempted  organization  in  Florida 
liable  as  partners  on  proper  demand  against  such  association.' 


11  Vt.  385 ;  Whitwell  v.  Warner,  20  Vt. 
425 ;  Stratton  v.  Allen,  16  N.  J.Eq.  229 ; 
"Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635 ; 
7  Atl.Eep.514 ;  Duncomb  v.  New  York, 
etc.,  K.Co.,84N.  Y.  190;  88  N.  Y.  1; 
Harts  V.  Brown,  77  HI.  226 ;  Eeichwald 
V.  Commercial  Hotel  Co.,  106  111.  439; 
Buell  V.  Buckingham,  16  Iowa,  284 
(opinion  by  Judge  Dillon) ;  Garrett  v. 
Burlington  Plow  Co.,  70  Iowa,  697 ;  29 
N.  W.  Eep.  395 ;  Smith  v.  Skeary,  47 
Conn.47 ;  Planters'  Bank  i'. Whittle,  78 
Va.  737  ;  Ashhurst's  Appeal,  60  Pa.  St. 
290;  Sargent  v.  Webster,  13  Mete. 
(Mass.)497;  Hallamu.Indianola  Hotel 
Co. ,56  Iowa,178 ;  9  N.W.Rep.  111.  The 
supreme  court  of  Alabama  is  equally 
pronounced  against  this  '  trust-fund ' 
doctrine,  and  in  a  very  able  and  elab- 
orate opinion,  filed  as  recently  as 
April  of  the  present  year,  it  expressly 
repudiates  such  doctrine,  and  over- 
rules a  number  of  cases  in  which  its 
existence  had  been  recognized  by  that 
court.  The  learned  judge  who  writes 
the  opinion  says :  'There  is  nothing 
clearer  in  principle  than  the  proposi- 
tion that  the  property  of  a  corpora- 
tion, solvent  or  insolvent,  bears  iden- 
tically the  same  relations  to  the  cred- 
itors of  such  corporation  as  the  prop- 
erty of  an  individual  or  copartnership, 
solvent  or  insolvent,  sustains  to  the 
creditors  of  the  individual  or  partner- 
ship, and  is  or  is  not  to  be  impressed 
with  a  trust  character  upon  the  cir- 
cumstances and  under  the  same  con- 
ditions in  the  first  case  as  in  the  latter 
two.'  O'Bear  Jewelry  Co.  v.  Volfer 
(Ala.),17So.Eep.525.  In  the  still  more 
recent  case  of  Thomson-Houston  Elec- 
tric Light  Co.  V.  Henderson  Electric 
&  Gaslight  Co.,  21  S.  E.  Rep.  951,  the 


North  Carolina  supreme  court  delib- 
erately rejected  the  'trust  fund'  the- 
ory, and  declared  generally  that  the 
relation  between  a  corporation  cred- 
itor and  the  corporation,  whether 
solvent  or  insolvent,  is  simply  that  of 
creditor  and  debtor,  and  that  the 
creditor  had  no  equitable  claim  upon 
the  corporation  assets,  either  because 
it  was  a  corporation  or  because  it  was 
insolvent.  The  supreme  court  of  Indi- 
ana has  lately  made  the  same  expres- 
sion in  emphatic  terms  in  First  Nat. 
Bank  of  Crawfordsville  v.  Dovetail, 
B.  &  G.  Co.  (Ind.),  40  N.  E.  Eep.  810, 
and  in  the  same  further  held  (bearing 
upon  the  first  question  discussed  in 
this  opinion)  that  'the  fact  that  one 
lending  money  to  a  corporation  knew 
that  it  was  to  be  used  by  the  directors 
for  a  purpose  involving  a  breach  of 
trust  does  not  impair  the  validity  of 
the  judgment  against  the  corporation 
in  his  favor  for  the  amount  loaned, 
entered  by  the  corporation's  consent, 
with  the  purpose  of  creating  a  pref- 
erence.' " 

1  Duke  V.  Taylor  (Fla.  1896),  19  So. 
Eep.  172,  per  Mabry,  C.  J.:  "Cook 
states  in  his  book  on  stock  and  stock- 
holders, 3d  ed.,  §  233,  that  'there  are 
many  cases  to  the  effect  that  a  corpo- 
ration creditor  seeking  to  enforce  the 
payment  of  his  debt,  may  ignore  the 
existence  of  the  corporation  and  may 
proceed  against  the  supposed  stock- 
holders as  partners  by  proving  that 
the  prescribed  method  of  becoming 
incorporated  was  not  complied  with 
by  the  company  in  question.  For  in- 
stance, it  has  been  held  that  where 
the  articles  of  association  were  signed 
but  not  filed  until  some  time  subse- 
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Thus,  where  the  articles  of  incorporation  were  signed  but  with- 
held for  a  time  from  filing,  debts  meanwhile  contracted  were 


quently,  debta  contracted  in  the  in- 
terim might  be  collected  from  the 
stockholders  as  parties.  So  also,  a 
total  failure  to  file  or  record  the  cer- 
tificate or  articles  of  incorporation  has 
been  held  to  render  the  members  li- 
able as  partners ;  as  also  an  omission 
of  the  members  to  sign  and  publish 
the  articles  of  association;  or  an  in- 
definite statement  of  what  the  prio- 
eipal  place  of  business  of  the  corpo- 
ration is  to  be.'  And  in  §  234  he 
states  that:  'During  the  past  few 
years,  however,  the  great  weight  of 
authority  has  clearly  established  the 
rule  that,  where  a  supposed  corpora- 
tion is  doing  business  as  a  de  facto 
corporation,  the  stockholders  can  not 
be  held  liable  as  partners,  although 
there  have  been  irregularities,  omis- 
sions or  mistakes  in  incorporating  or 
organizing  the  company.  The  corpo- 
ration is  a  de  facto  corporation  where 
there  is  a  law  authorizing  such  corpo- 
rations, and  where  the  company  has 
made  an  effort  to  organize  under  that 
law,  and  is  transacting  business  in  a 
corporate  name.'  The  two  views  here 
expressed  by  this  author  indicate  the 
dividing  line  between  the  decisions 
on  the  subject.  The  case  of  Snider's 
Sons'  Oo.  V.  Troy,  91  Ala.  224;  8  So. 
Rep.  658,  contains  a  clear  statement  of 
the  diversity  of  judicial  opinion  in 
reference  to  the  matter.  The  author- 
ities pro  and  con  are  cited  in  note  to 
the  case  of  Rutherford  v.  Hill,  22  Ore. 
218;  29  Pac.  Rep.  546,  and  reported 
in  29  Am.  St.  Rep.  596.  Conced- 
ing the  rule  approved  by  Cook  in 
§  234  to  be  the  correct  one,  we 
do  not  perceive  how  an  associa- 
tion of  persons  can  exist  as  a  cor- 
poration de  facto  unless  they  can 
legally  become  a  corporation  de  jure. 
It  is  stated  in  Snider's  Sons'  Co.  v. 
Troy,  91  Ala.  224,  that  'a  corporation 


de  facto  exists  when,  from  irregular- 
ity or  defect  in  the  organization  or 
constitution,  or  from  some  omission 
to  comply  with  the  conditions  prece- 
dent, a  corporation  de  jure  is  not  cre- 
ated, but  there  has  been  a  colorable 
compliance  with  the  requirements  of 
some  law  under  which  an  association 
might  be  lawfully  incorporated  for  the 
purposes  and  powers  assumed,  and  a 
user  to  the  rights  claimed  to  be  con- 
ferred by  the  law,  when  there  is  an 
organization  with  color  of  law,  and 
the  exercise  of  corporate  franchises.' 
The  cases  cited  in  the  note  to  Ruther- 
ford V.  Hill,  22  Ore.  218,  show  that 
when  the  organization  of  a  corporation 
never  had  any  appearance  of  validity, 
the  participants  therein  will  be  held 
liable  as  partners.  The  attempted  or- 
ganization of  the  corporation  in  this 
state  under  the  supposed  Tennessee 
charter  was  wholly  illegal,  and  with- 
out any  semblance  of  authority.  There 
is  no  law  in  this  state,  nor  in  Tennes- 
see, so  far  as  we  are  advised,  to  au- 
thorize such  proceedings,  and  the 
claim  of  the  existence  of  the  corpora- 
tion de  facto  under  it  is  without  sup- 
port. Neither  do  we  see  that  the  ap- 
pellant is  estopped  from  proceeding 
against  the  appellees  as  partners.  The 
fact  that  the  note,  indorsed  to  him 
before  maturity,  is  executed  by  per- 
sons as  president  and  secretary  of  the 
company,  does  not  create  a  presump- 
tion that  it  was  a  corporation.  Clark 
V.  Jones,  87  Ala.  474;  6  So.  Rep.  362; 
Holloway  v.  Memphis,  etc.,  R.  Co.,  23 
Texas,  465.  The  body  of  the  note  in- 
dicates an  unusual  paper  for  a  corpo- 
rate body  to  make,  and  contains  no 
recital  that  the  company  in  whose 
name  it  was  executed  was  a  corpora- 
tion. There  is  nothing  sufficient  to 
overcome  the  positive  testimony  of 
appellant  that  he  did  not  know  the 
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held  to  be  the  indebtedness  of  the  incorporators  individually, 
they  being  deemed  partners  until  the  act  of  incorporation 
should  be  perfected.' 


company  was  a  corporation,  or  claimed 
to  be  a  corporation,  when  he  received 
the  note,  which  was  before  its  matur- 
ity; nor  does  it  appear  that  he  con- 
tracted with  or  dealt  with  the  company 
as  a  corporation,  so  as  to  be  estopped 
from  gainsaying  its  existence  as  a  cor- 
poration. The  facts  of  the  case  do  not 
b*ing  it  within  the  principle  decided 


in  Booske  v.  Gulf  Ice  Co.,  24  Fla.  550 ; 
5  So.  Eep.  247,  and  Jackson  Sharp  Co. 
V.  Holland,  14  Fla.  384,  to  the  effect 
that  one  who  contracts  with  an  asso- 
ciation as  a  corporation  and  exercis- 
ing corporate  powers  is  estopped  to 
deny  it." 

>  Duke  V.  Taylor  (Fla.  1896) ;  19  S. 
E.  Eep.  172. 
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§  1096.  Railroad  rules  as  contract — Railroad  leases. — Where, 
upon  the  completion  of  a  connecting  line,  two  railroad  com- 
panies, being  the  joint  owners  of  the  line,  agreed,  through 
their  general  managers,  to  rules  for  the  government  of  the 
road,  which  provided  that  a  joint  dispatcher  should  be  ap- 
pointed and  paid  by  the  two  companies  jointly,  and  removed 
at  the  instance  of  either;  that  the  maintenance  of  the  line 
should  be  divided  between  the  companies  in  a  specified  man- 
ner, and  that  the  cost  thereof  with  certain  exceptions  should 
be  borne  in  proportion  to  the  actual  tonnage  of  the  two  inter- 
ests, etc.,  it  was  held  that  such  rules  constituted  a  contract, 
subject  to  modification  on  the  concurrence  of  both  companies, 
and  to  either  company's  right  to  withdraw  upon  giving  suita- 
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ble  notice.'  Under  the  general  law,  a  railroad  corporation  has 
no  power  to  lease  its  road  and  other  property  to  another,  and 
that  such  an  attempted  lease  is  void  as  against  public  policy.^ 
The  Alabama  code  authorizes  a  lease  by  a  railroad  company  to 
another  company  only  when  a  meeting  of  the  stockholders  of 
each  company  has  been  called  by  the  directors  thereof,  at  such 
time  and  place,  and  in  such  manner,  as  they  shall  designate, 
and  the  holders  of  the  majority  of  stock  there  represented  shall 
have  assented  to  the  lease.  Upon  a  suit  to  dissolve  such  a  lease 
the  bill  setting  forth  a  copy  of  the  lease  is  not  demurrable  on 
the  ground  that  the  lease  is  valid,  when  the  lease  recites  that 
it  was  executed  in  compliance  with  a  resolution  of  the  directors 
pursuant  to  authority  conferred  upon  them  by  the  stockholders, 
yet  fails  to  recite  that  the  meeting  was  called  as  provided  by  the 
statute,  or  that  a  majority  of  the  stock  there  represented  assented 
to  the  lease. ^  A  railroad  company  of  New  Jersey  leased  its  fran- 


'  Philadelphia,  etc.,  E.  Co.  u.  River 
Front  R.  Co.,  168  Pa.  St.  357  ;  31  Atl. 
Rep.  1098,  per  curiam:  "The  rules 
adopted  by  the  joint  action  of  the  of- 
ficers of  these  companies  for  the  man- 
agement and  maintenance  of  that  part 
of  the  River  Front  Railroad  that  is  the 
subject  of  this  contention  amount  to  an 
agreement  or  contract  upon  the  sul)- 
jects  to  which  they  relate.  Such  con- 
tract is  not  irrevocable,  but  is  subject 
to  such  modification  as  circumstances 
may  require,  in  order  to  promote  the 
purpose  in  view  and  the  interests  of 
the  parties.  Such  changes  can  not  be 
made  arbitrarily  at  the  will  of  either 
party,  but  require  the  concurrence  of 
both.  Either  party  may  give  suitaljle 
notice  of  its  purpose  to  withdraw  from 
the  arrangement  at  and  after  a  day 
named.  Thereafter,  if  the  parties  can 
not  re-adjust  their  relations  to  each 
other,  the  courts  must  make  such  ad 
interim  orders  as  shall  protect  the 
rights  of  the  parties  and  secure  the 
preservation  and  operation  of  the 
road." 


^Memphis,  etc.,  R.  Co.  v.  Grayson, 
88  Ala.  572;  7  So.  Rep.  122. 

'  George  v.  Central  R.  Co.,  101  Ala. 
607;  14  So.  Rep.  752,  per  Head,  J.: 
"We  entertain  no  doubt  that  the  fact 
that  the  Central  Company  owns  and 
controls  a  majority  of  the  Girard 
stock,  and  itself  practically  created 
and  controls  the  managing  and  gov- 
erning bodies,  two  or  more  of  the 
officers,  and  five  out  of  seven  of  the 
directors,  being  residents  of  the  state 
of  Georgia,  dispenses  with  the  neces- 
sity for  a  demand  upon  the  governing 
body  to  institute  this  suit.  Taking 
the  facts  stated  in  the  bill  to  be  true, 
the  demand  would  be  fruitless.  Mack 
V.  De  Bardeleben,  etc..  Iron  Co.,  90 
Ala.  396;  8  So.  Rep.  150;  Memphis, 
etc.,  R.  Co.  ?■. Woods,  88  Ala.  630;  7  So. 
Rep.  108,  and  cases  cited  on  page  647. 
The  chancery  court  erred  in  its  rul- 
ing, and  its  decree  is  reversed,  and  a 
decree  here  rendered  overruling  the 
demurrers,  and  remanding  the  cause 
for  further  proceedings." 
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chises  and  roads  to  a  railway  corporation  of  another  state.  The 
lease  was  not  only  not  authorized;  it  was  expressly  forbidden  by 
law.  Its  effect  was  to  combine  coal  producers  and  carriers  and 
to  partially  destroy  competition  in  the  production  and  sale  of 
anthracite  coal,  a  staple  commodity  of  the  state.  The  court 
held  it  to  be  a  corporate  excess  of  power  which  tends  to  mo- 
nopoly and  the  public  injury.'  A  lease  of  a  railroad,  approved 
by  a  two-thirds  vote  of  the  stockholders,  and  made  in  com- 
pliance with  the  statute,  is  not  contrary  to  public  policy  as 
viewed  by  the  New  Hampshire  courts,  and  can  not  be  set 
aside  at  the  suit  of  the  state,  or  at  the  suit  of  the  stockholders 
who  voted  to  approve  it.  If  it  is  illegal,  its  illegality  does  not 
extend  beyond  its  violation  of  the  partnership  contract  of  the 
stockholders;  and  of  that  violation  an  objecting  minority  alone 
can  complain.^  The  Kentucky  act  of  1858,  authorizing  any 
railroad  company  to  lease  its  road  to  another  railroad  company, 
provided  its  road  so  leased  shall  be  so  connected  as  to  form 
a  continuous  line,  permits  the  lessee  company  to  take  leases  of 
branches  by  means  of  which  it  establishes  continuous  lines 
from  their  several  termini  to  each  of  its  own.'  When  the  stat- 
ute has  conferred  upon  a  railroad  company  the  power  to  lease 
its  railroad  to  another  company,  a  contract  for  such  leasing  is 
within  the  original  powers  of  the  board  of  directors,  without 
the  concurrence  of  the  stockholders;  and  the  fact  that  in  such 
case  the  consent  of  the  stockholders  is  first  obtained  by  the 
directors  does  not  make  the  stockholders  parties  to  the  con- 
tract.* 

§  1097.  Leases — The  Illinois  statute. — The  Illinois  statute 
of  1855,  empowering  all  railroad  corporations  incorporated 
under  the  laws  of  the  state  to  make  "contracts  and  arrange- 
ments with  each  other,  and  with  railroad  corporations  of  other 
states,  for  leasing  or  running  their  roads,"  authorizes  a  rail- 
road corporation  of  Illinois  to  make  a  lease  of  its  road  to  a 
railroad  corporation  of  another  state,  but  confers  no  power  on 

'Stockton  V.  Central  E.  Co.,  50  N.  'Hancock  ».  Louisville  and  Nash- 

j.  Eq.  52.  ville  E.  Co.,  145  U.  S.  409. 

^Boston and  Montreal  E.  Co.  v.  Bos-  '  Beveridge  v.  New  York  El.  E.  Co., 

ton  and  Lowell  E.  Co.,  65  N.  H.  393.  112  N.  Y.  1 ;  19  N.  E.  Eep.  489. 
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a  railroad  corporation  of  the  other  state  to  take  such  a  lease,  if 
not  authorized  to  do  so  by  the  laws  of  its  own  state.'  But  a 
lease  of  a  railroad  and  franchise  for  nine  hundred  and  ninety- 
nine  years  by  one  railroad  corporation  to  another  railroad  cor- 
poration, which  is  ultra  vires  of  one  or  of  both,  will  not  be 
set  aside  by  a  court  of  equity  at  the  suit  of  the  lessor,  when 
the  lessee  has  been  in  possession,  paying  the  stipulated  rent, 
for  seventeen  years,  and  has  taken  no  steps  to  repudiate  or  re- 
scind the  contract.^  A  railroad  company,  which  had  equipped 
its  road  under  an  agreement  with  a  car  trust,  leased  the  road 
and  equipments  to  defendant  railroad  company,  which  to  in- 
duce the  car  trust  to  lease  the  equipments  on  the  road,  agreed 
to  pay  the  balances  unpaid  at  certain  times,  in  consideration 
of  which  payments  the  car  trust  agreed  to  transfer  all  its  in- 
terest to  defendant.  All  the  several  states  in  which  the  lessor 
company  was  incorporated,  except  one,  provided  for  the  lease 
of  railroads,  and  the  laws  of  another  state  provided  that  the 
lease  should  not  be  binding  until  at  a  meeting  of  the  stock- 
holders, called  for  that  purpose,  a  majority  assented  thereto,  or 
until  the  holders  of  a  majority  of  the  stock  assented  thereto  in 

^  St.   Louis,   etc.,   R.   Co.  v.    Terre  to  set  aside  and  cancel  the  contract 

Haute  E.   Co.,  145  U.  S.  393.    Tliis  can  be  maintained.     If  it  can,  it  is 

was,  in  substance  and  effect,  a  lease  somewhat  remarkable  that,    in    the 

of  the  railroad  and  franchise   for    a  repeated   and  full  discussions  which 

term  of  almost  a  thousand  years,  and  the  doctrine  of  ultra  vires  has  under- 

was  a  contract  which  neither  corpora-  gone  in  the  English  courts  within  the 

tion  had  the  lawful  power  to  enter  in-  last  fifty  years,  no  attempt  has  been 

to,  unless  expressly  authorized  by  the  made  to  bring  a  suit  like  this.     The 

state  which  created  it,  and  which,  if  only  cases  cited  in  the  elaborate  briefs 

beyond  the  scope  of  the  lawful  powers  for  the  plaintiff,  or  which  have  come 

of   either  corporation,   was   unlawful  to   our    notice,   approaching    this    in 

and  wholly  void,  could  not  be  ratified  their  circumstances,  are  in  American 

or  validated  by  either  or  both,  and  courts  not  of  last  resort,  and  present 

would  support   no   action  or  suit  by  no  sufficient  reasons  for  maintaining 

either  against  the  other.     Thomas  v.  this     suit."      Auburn    Academy    v. 

Railroad  Co.,  101  U.  S.   71;  Pennsyl-  Strong,  Hopkins  Ch.  (N.Y.)278;  At- 

vania  R.  v.  St.  Louis,  Alton  and  Terre  lantic  and  Pacific  Telegraph  Co    v 

Haute  R.,  118  U.  8.  290,  630;  Oregon  Union  Pacific  Ry.,    1  McCrary,   541  j 

Ry.  V.  Oregonian  Ry.  Co.,  130  U.  S.  1 ;  Western  Union  Telegraph  Co.  'v.  St'. 

Central  Transportation  Co.   v.    Pull-  Joseph  and  Western  Ry.,  1  McCrary 

man's  Car  Co.,  139  U.  S.  24.  (U.  S.),  565 ;  Union  Bridge  Co.  v.  Troy 

"St.   Louis,    etc.,   R.  Co.   v.  Terre  and  Lansingburgh  R.  Co     7  Lansing 

Haute,   etc.,  R.   Co.,    145  U.  S.  393:  240;    New  Castle  Ry.  v.  Simpson,  21 

"It  does   not  follow    that    this   suit  Fed.  Rep.  533. 
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writing,  and  a  certificate,  signed  by  the  president  and  secre- 
tary, was  filed.  No  meeting  of  defendant's  stockholders  was 
called,  but  a  certificate  was  filed,  signed  by  the  president,  who 
owned  nearly  all  of  the  stock,  and  by  the  secretary,  and  the  road 
was  operated  by  defendant  without  any  objection  from  its 
lessor.  It  was  held,  in  an  action  by  the  car  trust  on  its  agree- 
ment, that  the  defendant  could  not  plead  ultra  vires  as  to  the 
lease.'  Where  a  railroad  company,  by  contract,  express  or  im- 
plied, admits  another  company  into  the  possession,  use,  and 
occupation,  jointly  with  itself,  of  its  depot,  yards,  yard  tracks 
and  other  terminal  facilities,  the  relation  of  landlord  and  ten- 
ant is  established  between  the  two  companies,  and  continues, 
if  no  term  be  fixed  by  contract,  so  long  as  such  joint  posses- 
sion, use  and  occupation  may  last ;  and,  if  no  amount  of  com- 
pensation be  agreed  upon,  the  law  will  imply  an  undertaking 
to  pay  such  amount  as  may  appear  to  be  fair  and  reasonable. 
If,  in  the  arrangement  between  the  two  companies,  it  was  con- 
templated and  understood  that,  as  part  of  the  means  of  enjoy- 
ment of  the  rented  premises,  the  tenant  should  have  the  use 
upon  the  premises  of  some  of  the  landlord's  servants  and  roll- 
ing stock,  whether  continuously  or  only  occasionally,  and 
these  were  let  with  the  premises  in  one  and  the  same  contract, 
the  compensation  for  the  whole  in  one  gross  sum — the  realty 
element  being  the  main  consideration,  and  the  other  elements 
only  incidental — may  be  treated  as  rent,  and  collected  by  dis- 
tress warrant.^ 

§1098.  Pennsylvania  railroad  leases. — A  Pennsylvania 
railroad  company  which  owns  and  operates  one  incline  rail- 
road and  three  passenger  railroads  may,  under  the  railroad 
act  of  1849,  lease  the  incline  railroad  to  a  passenger  railroad 
company.'     And  such  a  lease  is  not  void  because  of  the  pro- 

'  Humphreys  v.  St.  Louis,  etc.,  Co.,  passenger  road,  under  the  acts  of  1861 

37  Fed.  Eep.  307.  and  1870,  can  not  be  doubted,   and 

^Eome  E.  Co.  v.  Chattanooga  Co.,  such  power  was  not  taken  away  by 

94  Ga.  422 ;  21  S.  E.  Eep.  69.  the  possession  of  the  additional  fran- 

'  Hampe  v.  Pittsburgh  Traction  Co.,  chise  of  an  inclined  railroad.   To  hold 

165    Pa.    St.   468;    30  Atl.    Eep.  931,  that  it  was  would  be  to  hold  that  a 

Mitchell,  J.:     "As  a  passenger  rail-  gift  meant  to  be  additional  and  cumu- 

way,   its  power  to  lease  to   another  lative  in  effect  took  away  powers  ex- 
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vision  of  the  statute  of  1870,  requiring  lessor  and  lessee  roads 
to  form  a  continuous  route,  or  of  the  statute  of  1861,  requiring 
such  roads  to  be  connected,  if  the  incline  road  and  passenger 
road  extend  from  the  same  point  in  different  directions,  although 
the  cars  of  neither  road  can  run  over  the  other  and  thus  neces- 
sitate a  change  of  cars  where  passengers  wish  to  ride  over  both 
roads.'  The  right  of  the  stockholders  of  a  railway  company 
to  lease  its  road,  under  the  New  Hampshire  public  statutes 
authorizing  stockholders  of  a  railway  company  to  lease  its 
road  to  another  company,  is  not  affected  by  the  fact  that  before 
the  submission  of  a  lease  to  the  stockholders  the  directors  of 
the  company  had  agreed  on  the  terms  thereof.^ 

§  1099.  Merger  and  lease — The  New  Jersey  rule. — The  sup- 
plement to  the  general  railroad  law  of  New  Jersey  which  pro- 
vides that  any  New  Jersey  railroad  may  lease,  consolidate  or 
merge  with  any  other  railroad,  does  not  authorize  such  lease 


pressly  granted  in  the  first  instance. 
If  there  -were  any  doubt  on  this  point, 
moreover,  it  would  be  conclusively 
settled  by  the  express  grant  in  the 
charter  of  'all  the  powers  and  privi- 
leges *  *  *  in  constructing,  locating 
and  operating  any  of  the  said  planes 
or  railways,'  contained  in  the  general 
railroad  act  of  1849." 

'■  Hampe  v.  Pittsburgh  Traction  Co., 
165  Pa.  St.  468,  Mitchell,  J.:  "The 
act  of  April  23,  1861  (P.  L.  410), 
requires  only  that  the  roads  leasing 
and  leased  shall  be 'connected;'  and 
in  Philadelphia  and  E.  R.  Co.  v.  Cata- 
wissa  R.  Co.,  53  Pa.  St.  20,  it  was  held 
that  this  does  not  mean,  necessarily, 
that  the  same  cars  shall  pass  from  one 
roiid  to  the  other  without  interrup- 
tion, but  it  is  sufficient  if  the  roads 
intersect  in  such  manner  as  to  admit 
of  the  convenient  interchange  of  pas- 
sengers and  freight  at  the  point  of  in- 
tersection. The  wisdom  of  the  broad 
view  taken  in  that  case,  in  further- 
ance of  the  real  object  of  the  statute, 
has  been  signally  illustrated  by  the 


subsequent  progress  of  mechanical 
inventions;  for,  while  it  was  there 
declared  that,  the  roads  in  question 
being  of  different  gauges,  there  was  a 
physical  impossibility  that  the  cars  of 
one  line  should  run  on  the  tracks  of 
the  other,  or  that  there  should  be  'any 
mechanical  connection  between  the 
two  roads,'  that  difficulty,  then  argued 
to  be  insuperable,  has  long  since  been 
overcome  by  the  transfer  of  the  car 
bodies  to  trucks  of  the  other  gauge. 
Under  that  decision,  therefore,  the 
mere  fact  of  the  necessity  of  changing 
cars  at  the  inclined  plane  would  not 
prevent  the  roads  from  being  connect- 
ed, witliin  the  requirement  of  the  act 
of  1861.  It  has  never  been  held  by 
this  court  that  that  act  was  repealed 
by  the  act  of  February  17,  1S70  (P.  L. 
31).  The  reasoning  of  the  court  in 
Pittsburgh  and  0.  E.  Co.  v.  Bedford 
and  B.  R.  Co.,  *81i.;  Pa.  St.  104,  is 
not  reconcilable  with  that  view." 

'  Jones    V.    Concord,    etc.,    R.   Co. 
(1892,  N.  H.),  30  Atl.  Rep.  614. 
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by  the  directors  against  the  dissent  of  a  minority  of  stockhold- 
ers, so  far  as  to  affect  the  latter 's  rights.  That  provision  is 
merely  a  legislative  authorization,  a  concession  on  the  part 
of  the  legislature  of  the  power  to  do  that  which  could  not  be 
done  lawfully  without  such  authority.'  The  New  Jersey  act 
of  1881,  which  provides  that  railroads  incorporated  under 
the  laws  of  this  state  and  of  adjoining  states  may  merge  and 
consolidate  their  franchises  and  other  property,  and  also  pro- 
vides for  compensation  to  dissenting  stockholders,  does  not  au- 
thorize a  lease  by  one  company  to  another.^ 

§  1100.  Railroad  mortgages  in  Ohio. — An  Ohio  railroad  com- 
pany has  power  under  the  statutes  of  that  state  to  mortgage  its 
railroad,  and  any  subsequent  accessions  or  accretions  properly 
appurtenant  thereto,  acquired  either  by  itself  or  by  any  suc- 
cessor in  title,  whether  the  road  be  then  maintained  and  the 
property  acquired  by  virtue  of  the  original  franchise,  or  of 
similar  franchises  granted  by  the  same  state." 


'  Mills  V.  Central  Railroad  Co.,  41 N. 
J.  Eq.  1,  per  Runyon,  Ch. :  "The  leg- 
islature did  not  intend  to  affect  the 
rights  of  stockholders  inter  sese,  and 
the  act  does  not  do  so,  either  expressly 
or  by  implication.  It  was  settled  law 
-when  the  act  was  passed  that  after 
shareholders  had  entered  into  a  con- 
tract among  themselves  under  legisla- 
tive sanction  and  expended  their 
money  in  the  execution  of  the  plan 
mutually  agreed  upon,  the  plan  could 
not,  even  by  virtue  of  legislative  en- 
actment, be  radically  changed  by  the 
majority  alone,  and  dissentient  stock- 
holders be  compelled  to  engage  in  a 
new  and  totally  different  undertak- 
ing, because  such  action  would  impair 
the  obligation  of  the  dissenting  stock- 
holders' contract  with  their  associates 
and  the  state.  This  was  declared  by 
the  highest  tribunal  of  the  state  to  be 
the  law,  and  to  be  as  well  supported 
by  every  consideration  of  justice  and 
right  as  it  was  firmly  imbedded  in  ju- 
dicial decision.  Black  v.  Del.  &  Rar. 
Can.  Co.,  24  N.  J.  E.  455." 


'  Mills  V.  Central  Railroad  of  New 
Jersey,  41  N.  J.  Eq.  1. 

'  Compton  V.  Jesup  (1895),  68  Fed. 
Rep.  263,  Taft,  J.:  "Section  3287  of 
the  Revised  Statutes  of  Ohio,  in  force 
at  the  time  of  the  issuance  of  the  di- 
visional mortgages,  permitted  railroad 
companies  of  Ohio  to  issue  bonds  and 
notes,  and  to  secure  them  by  a  pledge 
of  their  property  and  income.  It  was 
held  by  the  supreme  court  of  Ohio 
that  the  power  to  mortgage  property 
and  income  included  power  to  mort- 
gage after-acquired  real  and  personal 
property.  'The  pledge  is  to  be  all  the 
property  and  income.  The  income 
intended  must  have  been  the  future  in- 
come, and  was  to  be  produced  by  prop- 
erty in  possession,  and  to  be  acquired. 
If  the  future  product  can  be  conveyed, 
why  not  that  by  which  it  is  credited?' 
Coe  V.  Columbus,  etc.,  R.  Co.,  10  Ohio 
St.  372-393 ;  Pennock  v.  Coe,  23  How. 
(U.S.)  117.  We  have  no  doubt  that  un- 
der these  two  decisions  a  railroad  com- 
pany authorized  by  its  charter  to  build 
and  operate  a  railroad  between  two 
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§  1101.  Mortgage,  when  Toid  as  to  rolling  stock. — Where 
both  the  constitution  and  the  statute  declare  the  rolling  stock 
of  a  railroad  company  to  be  personal  property,  a  mortgage  by 
the  company  on  its  road  and  rolling  stock  executed  and  re- 
corded as  a  real  estate  mortgage,  but  not  executed  as  required 
by  statute  to  make  it  good  as  a  chattel  mortgage,  is  void  as  to 
the  rolling  stock  as  between  the  mortgagee  and  the  creditors  of 
the  company.' 


named  points  would  have  the  power 
to  mortgage  its  road  then  built,  or  to 
be  built  b}f  itself  or  by  any  successor 
in  title  to  the  same  railroad,  whether 
exercising  the  mortgagor's  franchises, 
or  similar  franchises  granted  by  the 
same  sovereign.  "What  is  mortgaged 
is  the  property,  and  all  accretions  to 
the  property  possiljle  within  the  lim- 
itations of  the  then  charter;  and  it 
does  not  seem  to  ua  material  whether 
the  successor  in  title  to  the  railroad 
acquired  such  accretions  under  the 
same  franchises  as  those  under  which 
the  road  was  first  projected  and  con- 
structed, or  under  new  franchises  of 
the  same  effect  and  character.  It 
may  be  conceded  that  under  the  de- 
cision of  Shields  v.  Ohio,  95  U.  S.  319, 
and  other  cases,  the  consolidated  cor- 
poration acquired  its  franchises  anew 
from  the  state,  and  not  from  its  pred- 
ecessors in  title ;  but  the  acquisition 
of  terminal  property  at  Toledo  was  as 
much  permitted  under  the  franchises 
enjoyed  by  the  divisional  mortgagors 
as  under  those  under  which  it  was 
actually  acquired,  and  such  terminal 
property  would  have  been  as  properly 
appurtenant  to  the  Ohio  Division  as 
to  the  consolidated  line.  The  right 
to  mortgage  after-acquired  property 
is  not  necessarily  dependent  on  the 
right  to  mortgage  franchises.  There 
is  nothing  In  the  case  of  Coe  v.  Col- 
umbus, etc.,  R.  Co.,  10  Ohio  St.  372, 
or  of  Pennock  v.  Coe,  23  How.  (TJ.  S.) 
117,  to  justify  such  a  view.  The  su- 
preme court  of  Ohio,  as  we  have  seen, 


based  its  decision  that  power  existed  to 
mortgage  after-acquired  property  on 
the  provision  of  the  statute  that  prop- 
erty and  income  might  be  pledged. 
Indeed,  under  the  Ohio  statute,  it  is 
doubtful  whether  the  company  had 
any  right  to  mortgage  its  franchises. 
The  decision  of  the  Supreme  Court  of 
the  United  States  in  Pennock  v.Coe,  23 
How.  117,  does  not  deal  with  the  ques- 
tion of  franchises,  and  does  not  make 
its  conclusion  in  the  case  depend  there- 
on. We  are  of  opinion,  therefore,  that 
an  Ohio  railway  corporation  has  the 
power  tomortgageitsi-ailroad,  andany 
subsequent  accessions  or  accretions 
properly  appurtenant  thereto,  acquired 
either  by  itself  or  any  successor  in 
title,  whether  the  road  be  then  main- 
tained by  virtue  of  the  original  fran- 
chises, or  of  franchises  newly  acquired 
from  the  state." 

^  Eadebaugh  v.  Tacoma,  etc.,  R.  Co. 
8  Wash.  570;  36  Pac.  Rep.  461,  per 
Hoyt,  J. :  "Our  statute  upon  the  sub- 
ject is  somewhat  peculiar,  and  from 
the  section  which  provides  as  to  what 
property  may  be  the  subject  of  a  mort- 
gage, if  it  stood  alone,  there  would  be 
some  reason  for  holding  that  the  roll- 
ing stock  of  a  railroad  company  was 
not  put  upon  the  same  basis  as  other 
kinds  of  personal  property.  The  sec- 
tion referred  to  is  as  follows :  'Section 
1646.  Mortgages  maybe  made  upon  all 
kinds  of  personal  property,  and  upon 
the  rolling  stock  of  a  railroad  com- 
pany, and  upon  all  kinds  of  machin- 
ery, and  upon  boats  and  vessels,  and 
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§  1102.    Mortgage   liens  on  after-acquired  rolling    stock 

A  mortgage  was  made  by  a  railroad  company  covering  prop- 
erty to  be  afterwards  acquired  by  it  and  was  duly  recorded. 


on  growing  crops,  and  on  portable 
mills  and  such  like  property.'  But 
when  the  language  therein  used  is  in- 
terpreted in  the  light  of  the  other  sec- 
tions of  the  chapter  in  which  the  sec- 
tion is  found,  it  appears  that  there 
could  have  been  but  one  intent  on 
the  part  of  the  legislature,  and  that 
was  to  put  the  rolling  stock  of  a  rail- 
road upon  the  same  footing  as  other 
personal  property.  Such  being  the 
intent  of  the  legislature,  is  there  any- 
thing in  the  nature  of  the  property  or 
of  the  transaction  covering  it  with  a 
mortgage  which  will  warrant  the 
court  in  setting  aside  such  apparent 
intention?  Counsel  for  appellant 
argue  that  there  is,  and  cite  the  case  of 
Hammock  v.  Loan  and  Trust  Co.,  105 
U.  S.  77,  to  sustain  their  contention. 
This  case,  having  been  decided  by  the 
highest  court  in  the  land,  and  bearing 
evidence  of  careful  consideration,  is 
entitled  to  great  weight;  and,  if  the 
reasoning  of  the  court  in  that  case 
could  be  fully  applied  to  this  one,  we 
should  be  content  to  follow  it,  and 
sustain  the  contention  of  appellant. 
In  our  opinion,  however,  the  reason- 
ing therein  can  have  but  little  force 
in  determining  the  question  now  un- 
der consideration.  The  contention 
there,  that  the  mortgage  which  pur- 
ported to  cover  the  rolling  stock  was 
void  for  the  reason  that  it  was  not 
executed  and  recorded  as  a  chattel 
mortgage,  was  founded  entirely  upon 
the  provision  contained  in  the  consti- 
tution of  the  state  of  Illinois,  which 
declared,  as  does  our  own  constitu- 
tion, the  rolling  stock  of  railroad  com- 
panies to  be  personal  property;  and 
the  court  held  that  that  provision  in 
itself  had  not  so  determined  the  fact 
that  such  rolling  stock  could  only  be 


mortgaged  as  personal  property  as  to 
prevent  the  legislature  from  providing 
that  it  might  be  mortgaged  as  a  part 
of  the  franchise  and  real  estate  of  the 
corporation,  and  that  a  statute  which 
so  provided  was  not  void  because 
of  such  constitutional  provision. 
When  the  legislation  is  such  as  to 
show  clearly  the  intent  of  the  legisla- 
ture, the  courts  have  no  right  to  in- 
vestigate as  to  whether  or  not  public 
policy  will  be  best  subserved  by  a 
construction  of  the  statute  in  accord- 
ance with  such  intention.  Under  the 
provisions  of  the  New  York  statute  as 
to  mortgages  of  personal  property 
there  were  at  least  as  good  grounds 
for  contending  that  they  did  not  ap- 
ply to  mortgages  of  the  rolling  stock 
of  a  railroad  as  under  our  statute,  yet 
it  has  been  uniformly  held  in  the 
highest  court  of  that  state  that  the 
fact  of  the  manifest  inconvenience 
and  injustice  of  the  application  of  the 
provisions  of  their  statute  as  to  chat- 
tel mortgages  to  such  rolling  stock 
was  not  sufficient  to  warrant  the  court 
in  sustaining  a  mortgage  upon  such 
property  not  executed  and  recorded 
as  provided  for  in  the  statute.  See 
Hoyle  V.  Plattshurgh  E.  Co.,  54  N.  Y. 
314";  Vilas  v.  Page,  106  N.  Y.  439 ;  13  N. 
E.  Eep.  743.  There  are  cases  in  other 
states  to  the  same  effect,  but,  the  ap- 
pellant having  cited  only  the  ease 
above  referred  to,  and  that  of  Dow  v. 
Memphis,  etc.,  R.  Co.,  20  Fed.  Eep. 
260, to  sustain  the  contrary  contention, 
and  these  cases,  in  our  opinion,  not  be- 
ing applicable  to  the  question  present- 
ed for  our  decision,  we  do  not  deem  it 
necessary  to  enter  into  a  further  in- 
vestigation of  the  authorities.  It  fol- 
lows that  the  mortgage  of  appellant 
could  not    be    enforced    against    the 
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As  to  all  rolling  stock  acquired  by  the  company  after  the  re- 
cording of  the  mortgage  it  was  held  that  the  lien  of  the  mort- 
gage attached  as  soon  as  the  rolling  stock  came  into  the  com- 
pany's possession  within  the  county  where  the  mortgage  was 
recorded  and  was  superior  to  the  lien  of  one  who  had  subse- 
quently leased  land  to  the  company  for  purposes  of  a  depot 
within  such  county.' 


rights  of  the  respondents  so  far  as  it 
purported  to  cover  the  rolling  stock  of 
the  railroads." 

'Manhattan  Trust  Co.  v.  Sioux  City 
Eailroad  Co.  (1895),  68  Fed.  Rep.  72, 
Shiras,  J.:  "The  lien  of  this  mort- 
gage, therefore,  as  between  the  mort- 
gagor and  mortgagee,  attached  to  the 
rolling  stock  as  soon  as  the  same  was 
acquired  by  the  railway  company. 
Thus  it  is  said  by  the  supreme  court  in 
Galveston  R.  Co.  v.  Cowdrey,  11  "Wall. 
(U.  S.)  459-481 :  'Had  there  been  but 
one  deed  of  trust,  and  had  that  been 
given  before  a  shovel  had  been  put  into 
the  ground  towards  constructing  the 
railroad,  yet  it  assumed  to  convey  and 
mortgage  the  railroad  which  the  com- 
pany was  authorized  by  law  to  build, 
together  with  its  superstructure,  ap- 
purtenances, fixtures,  and  rolling 
stock,  these  several  items  of  property, 
as  they  came  into  existence,  would 
become  instantly  attached  to  and  cov- 
ered by  the  deed,  and  would  have  fed 
the  estoppel  created  thereby.  No 
other  rational  or  equitable  rule  can  be 
adopted  for  such  cases.  To  hold  oth- 
erwise would  render  it  necessary  for  a 
railroad  company  to  borrow  money  in 
small  parcels  as  sections  of  the  road 
were  completed,  and  trust  deeds  could 
safely  be  given  thereon.'  Pennock 
•w.  Coe,  23  How.  (U.  S.)  117;  Jones  on 
Mortgages,  §  153.  Thus  it  is  made  clear 
that  the  mortgage  or  trust  deed  exe- 
cuted to  the  Manhattan  Trust  Com- 
pany became  a  lien  as  between  the 
parties  thereto,  from  the  date  of  de- 
livery, upon  the  property  then  owned 


by  the  railway  company,  and  this  lien 

attached  to  the  after-acquired  prop- 
erty as  soon  as  the  same  passed  into 
the  possession  of  the  grantor  in  the 
mortgage.  The  lien  claimed  on  be- 
half of  the  Trust  Company  of  North 
America  is  based  upon  a  lease  exe- 
cuted by  the  Sioux  City  Terminal  Rail- 
road and  Warehouse  Company  to  the 
Sioux  City  and  Northern  Railway 
Company  of  the  certain  premises  in 
Sioux  City,  Iowa,  which  were  used  by 
the  railway  company  for  depot  pur- 
poses. This  lease  bears  date  Decem- 
ber 14,  1889,  and  was  acknowledged 
by  both  parties  thereto  on  January 
21,  1890.  It  provided  for  the  payment 
of  a  rental  of  §90,000  per  year,  pay- 
able quarterly,  and  it  is  claimed  that, 
under  the  provisions  of  section  3192  of 
McClain's  Code  of  Iowa,  a  landlord's 
lien  exists  upon  the  rolling  stock 
of  the  railway  company  which  was 
used  on  the  leased  premises,  and  that 
such  lien  is  prior  to  that  created  by  the 
mortgage.  The  section  in  question 
reads  as  follows :  'A  landlord  shall 
have  a  lien  for  his  rent  upon  all  crops 
grown  upon  the  demised  premises,  and 
upon  any  other  personal  property  of 
the  tenant  which  has  been  used  on  the 
premises  during  the  term,  and  not  ex- 
empt from  execution  for  the  period  of 
one  year  after  a  year's  rent  or  the  rent 
of  a  shorter  period  claimed  falls  due ; 
but  such  lien  shall  not  in  any  case  con- 
tinue more  than  six  months  after  the 
expiration  of  the  term . '  Under  the  pro- 
visions of  this  section  of  the  statute, 
it  is  the  use  of  the  personal  property 
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§  1103.  Traffic  agreements. — A  contract  between  a  railroad 
•company  and  an  iron  company,  under  which  the  former  fur- 
nishes funds  for  the  development  of  the  latter,  and  transports 
the  ores  from  its  mines,  in  consideration  of  which  the  iron 
company  agrees  to  give  the  railroad  company  all  its  traffic,  is 
not  ultra  vires  nor  against  public  policy  as  being  in  restraint 
of  trade.' 


of  the  tenant  upon  the  leased  premises 
that  creates  the  lien,  and  if  the  prop- 
erty, when  such  use  begins,  is  then 
subject  to  another  lieu,  as  of  a  mort- 
gage duly  recorded,  the  latter  is  not 
displaced  by,  or  subordinated  to,  the 
lien  of  the  landlord.  Jarchow  v. 
Pickens,  51  Iowa,  381 ;  1  N.  W.  Eep. 
598;  Perry  v.  Waggoner,  68  Iowa, 
403;  27  N.  W.  Eep.  292."  As  to  liens 
in  favor  of  those  making  advances  for 
purchase  of  a  railroad,  see  Peninsular 
Iron  Co.  o.  Eells  (1895),  68  Fed.  Rep. 
24.  As  to  the  lien  of  a  mortgage  after 
a  company  has  gone  into  the  hands  of 
a  receiver,  see  Farmers'  Loan  Co.  v. 
Northern  Pac.  R.  Co.  (1895),  68  Fed. 
Rep.  36. 

'  Bald  Eagle,  etc.,  R.  Co.  v.  Nittany, 
etc.,  R.  Co. ,171  Pa.  St.284;  33  Atl.Rep. 
239.  "It  is  held  by  the  court  below 
that  the  contract  is  in  violation  of 
sections  1,  3  and  4  of  article  17  of 
the  constitution.  The  first  section 
provides  that  all  railroads,  as  common 
carriers,  shall  carry  each  other's  traffic 
without  discrimination.  There  is  noth- 
ing in  the  agreement  which  contra- 
venes this  provision.  The  railroad 
company  must  carry  such  freight  as  a 
shipper  offers  it.  If  freight  by  the 
public  be  routed  over  its  road  to  des- 
tination by  way  of  the  Central  Penn- 
sylvania Railroad,  it  must  so  forward 
it.  It  is  not  averred  in  the  bill  that 
"the  contract  is  to  the  contrary.  Sec- 
tion three  of  the  same  article  provides 
that  all  individuals  shall  have  equal 
lights  to  transportion,  without  dis- 
91 


crimination.  The  bill  does  not  seek 
to  deprive  the  iron  company  of  the 
right  here  guaranteed.  The^  right  of 
every  shipper  is  to  make  a  contract 
with  such  common  carrier  as  he 
chooses,  to  carry  his  goods  to  destina- 
tion. If  he  makes  none  expressly, 
the  law  implies  one  with  the  carrier 
who  accepts  his  goods.  But  he  can 
not  make  contracts  with  two  or 
more  carriers  to  carry  the  same 
goods.  If  he  do,  as  but  one 
can'  carry,  the  others  can  invoke 
the  law  as  a  remedy  for  his  violation 
of  contract.  If  he  contract  with  a 
railroad  to  lay  its  rails  to  his  manu- 
factory or  furnace,  and  furnish  him 
money  to  aid  him  in  bringing  the  raw 
material  to  the  furnace,  and  he,  in 
consideration,  promises  to  give  the 
railroad  the  transportation  of  such 
manufactured  product  to  market  at 
reasonable  rates,  how  is  the  shipper 
deprived  of  any  right?  He  but  exer- 
cises the  right  guaranteed  by  the  con- 
stitution. He  contracts  for  the  carry- 
ing of  his  own  product  for  shipment 
to  market,  from  his  own  manufactory, 
with  whom  he  pleases.  The  constitu- 
tion does  not  go  further,  and  guarantee 
him  aright  to  violate  his  contract -when 
he  pleases.  How  this  contract  offends 
against  section  four,  which  prohibits 
the  consolidation  of  parallel  and  com- 
peting roads,  we  do  not  understand, 
although  this  is  one  of  the  reasons 
given  for  declaring  the  contract  void. 
The  Nittany  Valley  railroad,  whose 
traffic  is  sought  by  plaintiffs,  is  not  a 
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§  1104.  Joint  traffic  contracts. — "Whether,  as  a  general 
proposition,  corporations  may  contract  joint  obligations,  there 
is  no  doubt  of  the  power  of  two  or  more  railway  companies, 
whose  roads  form  a  continuous  line,  to   enter  into  a  joint  ar- 


parallel  road,  but  a  connecting  road, 
prolonging  the  plaintiffs'  reach  into 
new  territory.  The  Central  Pennsyl- 
vania is  parallel  to  plaintiffs'  line.  It 
has  no  contract,  either  for  traffic  or 
consolidation,  with  plaintiffs.  The 
right  of  one  road  to  lease,  make  traf- 
fic contracts  with,  or  consolidate  with, 
connecting  roads,  not  parallel  or  com- 
peting, has  not  for  thirty-four  years 
been  doubted,  that  we  know  of.  The 
act  of  April  23,  1861,  expressly  con- 
fers such  right ;  and  the  constitution 
does  not  affect  it,  except  to  prohibit 
the  consolidation  and  leasing  of  par- 
allel and  competing  lines.  The  rights 
of  connecting  roads  under  that  act 
have  been  recognized  many  times 
since  the  adoption  of  the  constitu- 
tion of  1874;  and  that  contracts  for 
through  business,  both  freight  and  pas- 
senger, between  connecting  railroads 
and  shipper,  are  not  only  not  ultra 
vires,  but,  on  the  contrary,  have  for 
their  basis  sound  business  principles, 
and  special  contracts  may  be  made 
with  a  special  class  of  shippers  to 
secure  business,  see  Fitchburg  R.  Co. 
V.  <.rage,  12  Gray ( Mass. ) ,  393  ;  Hersh  v. 
Northern,  etc.,  R.  Co.,  74  Pa.  St.  181; 
Munhall  v.  Pennsylvania  R.  Co.,  92 
Pa.  St.  150;  Hoover  v.  Pennsylvania 
R.  Co.,  156  Pa.  St.  220;  27  Atl.  Rep. 
282.  In  this  last  case  the  contract 
was  with  a  manufacturing  company 
for  a  special  rate  on  coal  used  for 
manufacturing  purposes.  The  con- 
tract was  made  eight  years  before  the 
suit,  with  a  view  to  the  building  up 
and  development  of  the  plant.  This 
court,  in  a  most  exhaustive  opinion 
by  our  Brother  Green,  in  which  nearly 
all  the  authorities  on  the  subject  are 
noticed,  held  that  special   contracts 


for  a  special  rate  with  a  manufactory 
for  the  transportation  of  fuel  was  not 
undue  discrimination ;  that  blast  fur- 
naces, iron  mills,  and  rail  factories 
are  encouraged  and  built  up  in  sparsely 
settled  regions  by  the  aid  of  such  con- 
tracts. While  the  question  of  dis- 
crimination does  not  arise  in  this  case, 
the  same  principle  is  involved.  Is  a 
contract  by  a  railroad  company  with 
an  iron  company,  in  which  the  former 
contributes  a,  large  sum  of  money  to 
the  latter  for  development,  and  gives 
to  it  facilities  for  transportation,  in 
consideration  of  which  the  iron  com- 
pany contracts  to  give  it  all  its  traffic, 
iiltra  vires  ?  It  is  not  in  restraint  of 
trade,  for  its  express  purpose  and 
necessary  effect  are  to  increase  both 
trade  and  population.  Not  a  single 
traveler  or  shipper  outside  the  con- 
tracting party  is  affected  in  his  selec- 
tion of  a  route.  The  contract  binds 
none  of  them.  It  is  not  seldom  that 
those  who  have  reaped  benefits  from 
a  contract  such  as  this  seek  to  escape 
its  obligations  by  taking  refuge  in  that 
assumed  turpitude  which,  on  grounds 
of  public  policy,  avoids  the  contract ; 
but  here — and  it  is  a  gratification  to 
us  to  say  it — the  parties  to  this  con- 
tract violated  no  law,  restrained  not 
others  from  engaging  in  business,  did 
nothing  of  evil  example  or  detrimental 
to  public  morals ;  therefore,  there  is 
no  public  policy  which,  in  the  ab- 
sence of  express  legislative  enact- 
ment, makes  void  this  contract.  As 
there  clearly  is  no  adequate  remedy 
at  law  for  repeated  or  continued  vio- 
lations of  the  defendants'  covenants, 
they  ought  to  be  enforced  in  equity, 
to  the  extent  equity  will  take  cogni- 
zance of  their  violation." 
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rangement  for  operating  their  roads  as  one  line,  and  to  become 
jointly  liable  for  all  money  borrowed  to  be  used  in  furtherance 
of  the  business  of  such  continuous  line.'  A  contract  between 
two  railroad  companies,  whose  lines  of  road  are  parallel,  by 
which  certain  naturally  tributary  territory  is  preserved  to  each, 


'  Chicago,  etc.,  R.  Co.  v.  Ayres,  140 
111.  644.  In  North  Side  R.  Co.  v. 
Worthington  (Texas  1895),  30  S.  W. 
Rep.  1055,  Gaines,  C.  J.,  said:  "A 
railroad  company  may  establish  and 
maintain  refreshment  houses  along  its 
line  for  the  accommodation  of  its  pas- 
sengers. Flanagan  p. Great  Western  R. 
Oo.,L.R.7  Eq.116.  Such  establishments 
are  not  unusual,  are  strictly  subordi- 
nate to  the  main  purpose  for  which 
such  companies  are  created,  and  tend 
immediately  to  increase  their  traffic. 
So  it  has  been  held  that  a  railroad  cor- 
poration has  the  power  to  contract 
with  the  owner  of  a  steam  vessel  to 
maintain  a  through  traffic,  and  carry 
beyond  its  line,  and  that  it  can  re- 
cover of  the  owner  of  such  vessel 
damages  to  goods  resulting  from  its 
unseaworthiness,  for  which  the  com- 
pany had  had  to  pay.  South  Wales  R. 
Co.'!).  Redmond,  10  C.B.(N.S.)  675.  It 
is  now  generally  recognized  that  a  rail- 
way company  may  contract  to  carry 
beyond  its  line,  and  it  would  seem  to 
follow  that  a  reasonable  traffic  arrange- 
ment with  another  carrier  for  through 
transportation  is  legitimate.  On  the 
other  handjin  Oolman  ii. Eastern  Coun- 
ties R.Co.,  lOBeav.  1,  the  performance 
of  a  contract  by  which  the  company 
sought  to  establish  a  line  of  steam- 
ships between  a  terminus  of  one  of 
its  branches  and  a  foreign  port,  and 
by  which  it  attempted  to  guaranty  a 
dividend  on  the  venture,  was  en- 
joined. As  illustrative  of  the  princi- 
ple which  we  have  announced,  we  call 
attention  to  some  cases  in  addition  to 
those  already  cited.  In  Davis  v.  Old 
Colony  R.  Co.,  131  Mass.  258,  it  is  held 
that  it  is  beyond  the  powers  of  a  rail- 


way company,  or  of  a  corporation  or- 
ganized under  the  General  Statutes  of 
Massachusetts  for  the  manufacture 
and  sale  of  musical  instruments,  to 
guaranty  the  payment  of  the  expenses 
of  a  musical  festival.  The  opinion  in 
that  case  is  by  Chief  Justice  Gray, 
and  is  a  very  able  and  exhaustive  dis- 
cussion of  the  question.  In  Pearce  v. 
Madison,  etc.,  R.  Co.,  21  How.  (U.  S.) 
441,  it  was  held  that  two  railroad  com- 
panies which  had  consolidated  were 
not  authorized  to  establish  a  steamboat 
line  to  run  in  connection  with  their 
railroads.  In  Plymouth  R.  Co.  v.  Col- 
well,  39  Pa.  St.  337,  it  was  decided  that 
a  railway  company  was  not  authorized 
by  its  charter  to  maintain  a  canal. 
In  Tomkinson  v.  South  Eastern  R. 
Co.,  L.  R.  35  Ch.  Div.  675,  it  was 
held  that  a  proposed  subscription  by 
the  company  to  an  institution  known 
as  the  '  Imperial  Institute '  was  not 
prevented  from  being  ultra  vires  by 
the  fact  that  the  establishment  of  the 
institute  might  benefit  the  company 
by  causing  an  increase  of  passenger 
traffic  over  their  line.  To  these  cases 
others  might  be  added,  but  they  are 
sufficient  to  illustrate  the  doctrine 
that  a  corporation  created  for  the  pur- 
pose of  carrying  on  a  business,  under 
a  statute  which  merely  states  the  na- 
ture of  the  business,  and  does  not  fur- 
ther define  its  powers,  may  exercise 
such  powers  as  reasonably  necessary 
to  accomplish  the  purpose  of  its  crea- 
tion, and  it  may  be  such  as  are  usually 
incidental  in  practice  to  the  prosecu- 
tion of  the  business,  and  no  more.  See 
Chewacla  Lime  Works  v.  Dismukes^  87 
Ala.  344;  6  So.  Rep.  122;  Searight  «. 
Payne,  6  Lea  (Tenn.),  283." 
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within  which  it  sliall  prosecute  the  work  of  extending  its  branch 
lilies  without  interference  with  or  from  the  other,  is  designed  to 
prevent  an  unprofitable  war  of  construction,  is  not  contrary  to 
public  policy.  The  interstate  commerce  act,  prohibiting  rail- 
road companies  from  entering  into  agreements  for  pooling 
freights  or  dividing  their  earnings,  does  not  invalidate  such 
contract,  although  it  may  prevent  certain  pooling  provisions 
therein  from  being  operative.'  A  railroad  company  organized 
under  the  laws  of  Washington  has  no  authority  to  transfer  its 
franchises,  except  by  sale  and  conveyance  or  lease  made  in  ac- 
cordance with  the  statutes  relating  to  the  transfer  of  titles  to 
such  property ;  and  where,  by  a  so-called  "traffic  agreement," 
the  trustees,  without  the  consent  of  the  minority  stockholders, 
in  effect  transfer  to  another  railroad  company  the  entire  con- 
trol and  management  of  the  propertj^  for  practically  the  legal 
life-time  of  the  corporation,  such  contract  is  illegal  and  void.^ 
Where  a  controlling  interest  in  the  stock  of  a  railway  com- 
pany was  purchased  by  another  railway  company,  which  there- 
by secured  the  election  of  a  board  of  trustees,  consisting  of  its 
own  officers  and  employes,  who  owned  no  stock  in  their  own 
right,  and  this  board  then  executed  an  illegal  traffic  agree- 
ment, whereby  the  entire  control  of  the  franchises  and  prop- 
erty of  the  former  company  was  surrendered  to  the  latter,  it 
was  held  that  the  minority  stockholders  in  the  former  company 
coald  maintain  a  bill  to  annul  the  contract  without  first  apply- 
ing to  the  board  of  trustees  for  protection.'  The  breach  of  a 
contract  between  two  railroad  companies,  by  which  they  agree 
to  establish  a  dispatch  freight  line,  may  be  enjoined,  although 
the  contract  could  not  be  specifically  enforced.  And  where 
one  of  two  railroad  companies  had  agreed  to  work  the  other's 
line  and  carry  over  it  certain  specified  traffic,  it  was  enjoined 
from  making  a  wrongful  diversion  of  such  traffic' 

^  Ives  V.  Smith,  8  N.  Y.  Supl.  46.  York,  etc.,   R.  Co.,  24  Fed.  Rep.  516. 

'^  Earle  B.  Seattle,  etc.,  R.  Co.  (1893),  See  also,  Singer  Sewing,  etc.,  Co.  v. 

56  Fed.  Rep.  909.  Union   Button   Hole  Co.,  1   Holmes, 

'  Earle  v.  Seattle,  etc.,  R.  Co.  (1893) ,  253 ;  Western  Union  Tel.  Co.  i).  Union 

66  Fed.  Rep.  909.  Pac.  R.  Co.,  3  Fed.  Rep.  423 ;  "Wolver- 

'  Beach  on  Injunctions,  §  446,  citing  hampton  R.   Co.  v.  London,  etc.,  R. 

Chicago  and   Alton  R.   Co.    v.   New  Co.,  L.  R.  16  Eq.  433. 
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§  1105.  Joint  through  rates.— The  Iowa  statutes  of  1888  and 
1890,  authorizing  railroad  companies  to  establish  a  tariff  of 
joint  through  rates,  a  copy  of  which  must  be  filed  with  the 
commissioners,  do  not  empower  such  commissioners  to  estab- 
lish joint  through  rates.  Under  the  statute  of  1890,  author- 
izing commissioners  to  establish  joint  through  rates,  and  pro- 
viding that  they  shall  be  governed  therein  by  the  act  of  1888, 
which  requires  notice  in  the  fixing  of  rates,  a  joint  through 
rate,  adopted  without  notice,  is  void.  A  rate  fixed  as  to  ship- 
ments passing  over  two  or  more  roads  is  a  joint  rate,  although 
the  form  of  order  provides  what  each  road  shall  receive  for  the 
service.'     The  plaintiff   made  an  agreement  with  a   railroad 


'  State  V.  Chicago,  etc.,  R.  Co.,  90 
Iowa,  594;  58  N.  W.  Rep.  1060,  per 
Kinne,  J. .  "A  rate  fixed  to  govern  two 
or  more  roads,  as  to  a  shipment  which 
passes  over  all  of  them,  while  in  one 
sense  a  separate  rate  as  to  each,  in 
that  it  fixes  the  rate  at  a  certain  per 
cent,  of  what  each  might  charge  for  a 
like  shipment  for  the  same  distance 
wholly  over  its  own  line,  is  neverthe- 
less, in  legal  effect,  a  joint  rate,  and 
mast  be  treated  as  such.  It  is  said  in 
Burlington,  etc.,  R.  Co.  v.  Dey,  82 
Iowa,  312  ;  48  N.  W.  Rep.  98 :  'And  it 
is  equally  plain  that  the  joint  rates  of 
charges  cover  all  the  charges  for  the 
transportation  over  two  or  more  roads, 
as  though  they  constituted  one  road, 
the  rates  fixed  determining  the  whole 
charges.  It  is  also  plain  that  these 
joint  rates  consist  of  the  separate 
rates  of  each  separate  road.'  Now, 
the  rate  fixed  by  the  schedule  in  ques- 
tion was  for  a  through  shipment  over 
two  or  more  lines  of  road.  That  the 
form  of  the  order  provided  that  each 
road  constituting  the  one  line  should 
only  charge  80  per  cent,  of  a  certain 
other  rate  for  the  same  kind  of  traffic 
did  not  make  the  rate  any  the  less  a 
joint  rate,  because  the  rate  and  sched- 
ule in  question  applied  only  to  through 
joint  shipments ;  and  a  rate  applicable 


only  to  a  continuous  shipment  over 
two  or  more  lines  of  road  must,  of 
necessity,  be  a  joint  rate,  no  matter 
what  the  form  or  phraseology  of  the 
order  fixing  it  may  be.  Any  other 
holding  would  result  in  authorizing 
the  railroad  commissioners  to  estab- 
lish, promulgate,  and  have  in  effect, 
at  the  same  time,  and  applicable  to 
the  same  road,  two  different  schedules 
of  rates  for  the  same  identical  serv- 
ice. Suppose  two  or  more  railroad 
companies  mutually  agreed  that,  for 
all  through  shipments  over  their  re- 
spective lines,  each  company  should 
have,  as  its  proportion  of  the  entire 
charge,  80  per  cent,  of  what  it  might 
lawfully  charge  for  a  like  shipment 
for  the  same  distance  wholly  over  its 
own  line.  Could  there  be  any  ques- 
tion that  a  shipment  made  over  such 
lines,  and  under  such  circumstances, 
would  be  a  joint  through  shipment, 
and  the  rate  a  joint  through  rate,  re- 
gardless of  the  plan  by  which  division 
between  the  several  roads  of  the  en- 
tire sum  to  be  charged  should  be  made? 
The  law  expressly  provides  for  just 
such  agreements.  Then  why  is  such 
a  rate,  if  made  by  the  commissioners, 
any  the  less  a  joint  rate  than  it  would 
have  been  if  entered  into  voluntarily 
by  the  interested  companies?" 
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company,  whereby,  in  consideration  of  the  grant  by  him  of 
certain  right  of  way  upon  which  to  build  certain  spur  tracks, 
and  the  exclusive  use  of  a  track  belonging  to  him  in  connec- 
tion therewith,  he  was  to  receive  special  rates,  thereafter  a 
mortgage  on  the  railroad  antedating  plaintiff's  contract  was 
foreclosed,  and  the  decree  provided  that  the  purchasers  of  the 
railroad  might  disclaim  the  agreement,  which  they  did,  and 
their  disclaimer  was  approved  by  the  court.  It  was  held  that 
defendant,  claiming  through  the  purchasers,  was  not  bound  by 
the  agreement.' 

§  1106.  Pooling  contracts. — All  contracts  which  have  a  ten- 
dency to  stifle  competition,  or  to  create  or  foster  monopolies, 
or  to  unreasonably  increase  the  market  value  of  commodities, 
are  against  public  interest  and  contrary  to  public  policy,  and 
confer  to  the  parties  thereto  no  rights  which  courts  of  justice 
can  recognize  and  enforce.  Two  railroad  companies  which 
have  each  a  through  and  separate  line  of  communication  be- 
tween two  given  points,  are  held  to  be  competing  companies 
for  all  traffic  between  such  points.  An  arrangement  by  which 
two  competing  systems  of  railroads  agree  to  divide  their  earn- 
ings for  traffic  between  given  points,  for  which  they  were  pre- 
viously competitors,  is  against  public  interest,  contrary  to 
public  policy,  and  incapable  of  judicial  enforcement.'' 

'Chicago    &    E.   E.   Co.  v.  Towle,  not  in  fact  destroyed,  or  that  the  price 

10    Ind.   App.    540;    37   N.   E.    Rep.  of thecommoditywasnotuureasonably 

358.  advanced.     Courts  will  not  stop  to  in- 

^  Texas  Railway  Co.  v.  Southern  quireastothedegreeof  injury  inflicted 
Pac.  R.  Co.,  41  La.  Ann.  970,  per  upon  the  public ;  it  is  enough  to  know 
Poche,  J. :  "In  Ohio  an  association  that  the  inevitable  tendency  of  such 
of  salt  manufacturers  entered  into  a  contracts  is  injurious  to  the  public' 
combination  for  the  purpose  of  selling  Central  Ohio  SaltCo. v. Guthrie, 35  Ohio 
and  transporting  that  commodity.  St.  666.  The  doctrine  finds  additional 
The  court  refused  its  aid  to  enforce  support  and  sanction  from  the  follow- 
its  conditions,  saying  among  other  ing  authorities ;  Gibbs  v.  Consolidated 
things:  'The  clear  tendency  of  such  an  Gas  Co.,  130  U,  P.  396,408,  in  which 
agreement  is  to  establish  a  monopoly,  the  court  took  occasion  to  set  down  a 
and  to  destroy  competition  in  trade,  rule  peculiarly  applicable  to  pooling 
and  for  that  reason,  on  grounds  of  arrangements  between  competing  rail- 
public  policy,  courts  will  not  aid  in  its  road  companies,  which  are  universally 
enforcement.  It  is  no  answer  to  say  recognized  ami  treated  in  jnrispru- 
that  competition  in  the  salt  trade  was  dence    as    qt(  a  si-public   corporations. 
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§  1107.  Competition  considered. — The  Missouri  statute, 
which  prohibits  any  railroad  company  within  the  state  from 
owning,  operating  or  managing  any  other  parallel  or  competing 
railroad  within  the  state,  applies  only  where  both  the  roads 
are  situated  within  the  state,  and  the  competition  between  the 
two  must  be  of  some  practical  importance,  such  as  is  liable  to 
have  an  appreciable  effect  on  rates.  Two  railroads  which  do 
not  touch  at  any  two  common  points,  and  between  which  for  a 
distance  of  forty  miles  another  railroad  is  interposed,  and  the 
traffic  of  either  of  which,  except  an  unimportant  amount, 
would  in  no  event  pass  over  the  other,  are  not  competing  lines 
within  the  meaning  of  the  statute.'     A  contract  entered  into 


The  learned  chief  justice,  as  the  organ 
of  the  court,  said  with  great  clearness 
and  terseness:  'Hence,  while  it  is 
justly  urged  that  those  rules  which 
say  that  a  given  contract  is  against 
public  policy  should  not  be  arbitrarily 
«xtended  so  as  to  interfere  with  the 
freedom  of  contract,  *  *  •  yet  in 
the  instance  of  business  of  such  char- 
acter that  it  presumably  can  not  be 
restrained  to  any  extent  whatever 
without  prejudice  to  the  public  inter- 
ests, courts  decline  to  enforce  or  sus- 
tain contracts  imposing  such  re- 
straint, however  partial,  because  in 
contravention  of  public  policy.'  Wood- 
stock Co.  «.  Richmond  Extension  Co., 
129  U.  S.  644;  Morris  Run  Coal  Co. 
II.  Barclay  Coal  Co.,  68  Pa.  St.  173; 
Arnot  V.  Pittston,  etc.,  Co.,  68  N.  Y. 
558;  Craft  v.  McConoughy,  79  111.  346 
(22  Am.  Reports,  171)  ;  Morrill  i).  Bos- 
ton, etc.,  R.  Co.,  55  N.  H.  531 ;  Jackson 
V.  McLean,  36  Fed.  Rep.  213;  Santa 
Clara,  etc.,  Co.  v.  Hayes,  76  Cal.  387; 
18  Pac.  Rep.391;  Denver,  etc.,  R.  Co. 
V.  Atchison,  etc.,  R.  Co.,  15  Fed. 
Rep.  650,  667  note.  In  the  case  of 
Firemen's  Association  v.  Berghaus, 
13  La.  Ann.  209,  the  principle  was 
formulated  thus:  'When  a  contract 
belongs  to  a  class  which  is  reprobated 
by  public  policy,  it  will  be  declared 
void,  although  in  that  particular  in- 


stance no  injury  to  the  public  may 
have  resulted.'  The  case  of  the  In- 
dia Bagging  Assn.  v.  Kock,  14  La.  Ann. 
168,  involved  in  attempt  to  judicially 
enforce  one  of  the  conditions  of  an  as- 
sociation formed  by  dealers  in  bag- 
ging, who  had  agreed  not  to  sell  any 
bagging  for  the  term  of  three  months, 
without  the  consent  of  the  majority 
of  the  members,  under  a  stipulated 
penalty.  In  dismissing  the  action, 
the  court  used  the  following  language : 
'This  is  a  case  which  ought  never  to 
have  come  before  us.  The  agree- 
ment between  the  parties  was  palpa- 
bly and  unequivocally  a  combination 
in  restraint  of  trade,  and  to  enhance 
the  price  in  the  market  of  an  article  of 
prime  necessity  to  cotton  planters. 
Such  combinations  are  contrary  to 
public  order,  and  can  not  be  enforced 
in  courts  of  justice.'  Glasscock  v. 
Wells,  23  La.  Ann.  517;  Cummings  v. 
Saux,  .30  La.  Ann.  207.  As  to  trusts  see 
Rice  V.  Rockefeller,  134  N.  Y.  174." 

'  Kimball  t).  Atchison,  etc.,  R.  Co.,  46 
Fed.  Rep.888.  A  corporation  organized 
for  the  purpose  of  controlling  the  man- 
ufacture and  sale  of  matches,  and  by 
means  of  which  scheme  all  competi- 
tion is  stifled,  and  opposition  crushed, 
and  the  whole  business  of  the  country 
in  that  line  engrossed  by  said  corpo- 
ration, is  a  menace  to  the  public,  its 
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by  the  grain  dealers  of  a  town,  which,  on  its  face,  indicates  that 
they  have  formed  a  partnership  for  the  purpose  of  dealing  in 
grain,  but  the  true  object  of  which  is  to  form  a  secret  combina- 
tion which  would  stifle  all  competition  and  enable  the  parties, 
by  secret  and  fraudulent  means,  to  control  the  price  of  grain, 
costs  of  storage  and  expense  of  shipment  at  such  town,  is  in 
restraint  of  trade,  and,  consequently,  void  on  the  ground  of 
public  policy.' 

§  1108.  The  same  subject  continued. — A  private  corporation 
to  which  is  granted  by  its  charter  the  privilege  of  manufacturing 
and  supplying  a  city  and  its  inhabitants  with  gas  for  illumi- 
nating purposes,  can  not,  by  contract  with  another  company, 
disable  itself  from  the  performance  of  its  duty  to  the  public, 
and  transfer  absolutely  its  right  to  furnish  gas  to  any  part  of 
the  city,  and  a  court  of  equity  will  not  enforce  such  a  contract, 
it  being  contrary  to  public  policy.^    Whatever  tends  to  prevent 


object  and  direct  tendency  being  to 
prevent  free  and  fair  competition,  and 
control  prices  throughout  tlie  national 
domain.  Such  combinations  have 
frequently  been  condemned  by  courts 
as  unlawful,  and  against  public  policy. 
Richardson  v.  Buhl,  77  Mich.  632; 
Hooker  v.  Vandewater,  4  Denio,  349; 
Stanton  v.  Allen,  5  Denio,  434;  ilor- 
ris  Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St.  186;  Central  Ohio  Salt 
Co.  V.  Guthrie,  35  Ohio  St.  666;  Craft 
V.  McConoughy,  79  III.  346;  Hannah 
V.  Fife,  27  Mich.  172;  Alger ».  Thach- 
er,  19  Pick.  51. 

1  Craft  V.  McConoughy,  79  111.  346, 
per  Craig,  J.:  "While  these  parties 
were  in  business,  in  competition  with 
each  other,  they  had  the  undoubted 
right  to  establish  their  own  rates  for 
grain  stored  and  commissions  for  ship- 
ment and  sale.  They  could  pay  as 
hish  or  low  a  price  for  grain  as  they 
saw  proper,  and  as  they  could  make 
contracts  with  the  producer.  So  long 
as  competition  was  free  the  interest 
of  the  public  was  safe.  The  laws  of 
trade,  in  connection  with  the  rigor  of 
competition,  was  all  the  guaranty  the 


public  required,  but  the  secret  com- 
bination created  by  the  contract  de- 
stroyed all  competition  and  created  a 
monopoly  against  which  the  public 
interest  had  no  protection.  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173." 

^  Chicago  Gas  Light  Co.  v.  People's 
Gas  Light  Co.,  121  111.  530,  per  Magru- 
der,  J. .  "Inasmuch,  therefore,  as  by 
the  terms  of  its  charter  the  appellant 
owed  a  duty  to  the  public,  it  could  not 
avoid  the  performance  of  that  duty  by 
a  contract  with  another  corporation. 
In  Peoria  &  Rock  Island  R.  Co.  v.  Coal 
Valley  ]Mining  Co.,  68  111.  489,  it  was 
held:  That  the  duties  which  railroad 
corporations  owe  to  the  public,  and 
which  are  the  considerations  upon 
whicli  their  privileges  are  conferred, 
can  not  be  avoided  by  neglect,  refusal, 
or  by  agreement  with  other  persons  or 
corporations  ;  therefore,  any  contract 
to  prevent  the  faithful  discharge  of 
any  such  duties  will  be  against  public 
policy,  and  void.  In  Hays  v.  Ottawa, 
etc.,  R.  Co.,  61  111.  422,  this  court 
says  :  'But  a  sale  and  transfer  of  the 
powers  of  one  company  to   another,. 
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competition  between  those  engaged  in  an  employment  or  busi- 
ness, impressed  with  a  public  character,  is  opposed  to  public 
policy,  and,  therefore,  unlawful;  and  whatever  tends  to  create 
a  monopoly  is  unlawful,  as  being  contrary  to  public  policy. 
All  grants  creating  monopolies  and  acts  tending  to  prevent 
proper  competition  are,  by  the  common  law,  illegal  and  void.' 

§  1109.  Railroad  bonds — Statutes  affecting. — In  a  suit  to 
foreclose  a  mortgage  securing  bonds  of  a  consolidated  rail- 
road corporation  of  Ohio  and  Michigan,  where,  from  the  time 
of  the  consolidation,  it  exercised  the  franchises  of  a  consoli- 
dated corporation,  without  objection  from  the  state  or  the 
stockholders,  and  these  stockholders  appeared  and  voted  as  such 
at  its  annual  meetings,  it  is  a  de  facto  corporation,  even  though 
no  notice  was  given  and  the    stockholders'  certificate  of  con- 


without  the  authority  of  the  legisla- 
ture, are  against  public  policy,  and 
the  courts  will  do  nothing  which  will 
promote  the  transfer,  as  it  is  in  utter 
disregard  of  the  duties  and  obligations 
of  the  company.'  In  Thomas  v.  Rail- 
way Co.,  101  U.  S.  71,  it  is  said:  'That 
where  a  corporation,  like  a  railroad 
Company,  has  granted  to  it  by  charter 
a  franchise  intended,  in  large  meas- 
ure, to  be  exercised  for  the  public 
good,  the  due  performance  of  those 
functions  being  the  consideration  of 
the  public  grant,  any  contract  which 
disables  the  corporation  from  per- 
forming those  functions,  which  under- 
takes, without  the  consent  of  the 
state,  to  transfer  to  others  the  rights 
and  powers  conferred  by  the  charter, 
and  to  relieve  the  grantees  of  the  bur- 
den which  it  imposes, is  a  violation  of 
the  contract  with  the  state,  and  is 
void,  as  against  public  policy.'  " 

'  People  V.  Chicago  Gas  Trust  Co., 
130  111.  268,  per  Magruder,  J. :  "The 
business  of  manufacturing  and  dis- 
tributing illuminating  gas  by  means  of 
pipes  laid  in  the  streets  of  a  city  is  a 
business  of  a  public  character;   it  is 


the  exercise  of  a  franchise  belonging 
to  the  state ;  the  services  rendered 
and  to  be  rendered  for  such  a  grant, 
are  of  a  public  nature ;  companies  en- 
gaged in  such  business  owe  a  duty  to 
the  public ;  any  unreasonable  restraint 
upon  the  performance  of  such  duty  is 
prejudicial  to  the  public  interest  and 
in  contravention  of  public  policy. 
Chicago  Gas  Light  Co.  v.  People's 
Gas  Light  Co.,  121  111.  530;  Gibbs  v. 
Consolidated  Gas  Co.,  130  U.  S.  396. 
Whatever  tends  to  prevent  competi- 
tion between  those  engaged  in  a  pub- 
lic employment,  or  business  impressed 
with  a  public  character,  is  opposed  to 
public  policy,  and,  therefore,  unlaw- 
ful. "Whatever  tends  to  create  a  mo- 
nopoly is  unlawful  as  being  contrary 
to  public  policy.  2  Addison  on  Con- 
tracts, §  Tfe ;  Greenhood  on  Public 
Policy,  §§  180,  643,  654,  655,  670;  Mor- 
ris Run  Coal  Co.  -u.  Barclay  Coal  Co., 
68  Pa.  St.  173;  Craft  v.  McConoughy, 
79  111.  346 ;  Central  P.  Co.  v.  Collins, 
40  Ga.  582;  Hazlehurst  v.  Savannah 
R.  Co.,  43  Ga.  13;  West  Va.  Trans. 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  600." 
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solidation  was  not  filed  as  required  by  tlie  Oliio  statutes,  and 
botli  sucli  de  facto  corporation  and  its  stockholders  are  estopped 
to  assert  its  unauthorized  existence  as  a  corporation  to  avoid 
the  bonds.'  Corporate  bonds  and  mortgages,  issued  without 
authority,  are  ratified  by  the  payment  of  interest  for  three 
years  on  the  indebtedness  thus  represented.  And,  where  rail- 
way bonds,  and  the  mortgage  securing  them,  limit  the  amount 
of  bonds  to  be  issued  for  each  mile  of  road,  but  both  the  stock- 
holders and  the  directors  know  and  acquiesce  in  the  issuance  of, 
bodds  at  a  greater  rate,  both  the  corporation  and  the  stockhold- 
ers are  estopped  to  urge  the  limitation  of  the  mortgage  to  de- 
feat the  bonds  issued  in  excess  of  that  limitation.* 


'  Farmers'  Loan,  etc.,  Co.  v.  Toledo, 
etc.,  Railroad  Co.  (1895),  67  Fed.  Rep. 
49,  Taft,  J. :  "Section  3380  of  the  Re- 
vised Statutes  of  Ohio  permits  a  rail- 
way company  organized  in  that  state 
to  consolidate  its  capital  stock  "vvith 
the  capital  stock  of  another  company 
in  an  adjoining  state,  organized  for  a 
like  purpose,  where  their  roads,  united 
and  constructed,  will  form  a  continu- 
ous line  for  the  passage  of  cars.  Sec- 
tion 3381  prescribes  the  conditions  and 
restrictions  for  such  consolidation. 
*  *  *  It  may  be  true  that  the 
failure  to  give  the  notice  required  in 
the  statute,  or  the  failure  to  file  the 
certificate  of  consolidation  required  in 
the  statute,  prevented  the  new  consol- 
idated company  from  being  legally  in- 
corporated under  the  laws  of  Ohio,  but 
it  is  manifest  that  the  new  consolida- 
ted company  was  a  de  facto  corpora- 
tion of  Ohio,  while,  in  the  absence  of 
any  averment  to  the  contrary  in  the 
petition,  we  may  assume  %hat  it  w.".s 
not  only  a  defurtu,  but  a  de  jure,  cor- 
poration of  the  state  of  Michigan.  It 
is  too  well  established  to  need  dis- 
cussion that  both  a  de  facto  corpora- 
tion and  the  persons  exercising  the 
rights  of  stockholders  in  such  a  cor- 
poration are  estopped  to  assert  its  un- 
authorized existence  as  a  corporation 
to  avoid  a  debt  incurred  by  it  in  the 


actual  exercise  of  corporate  franchises 
and  the  doing  of  corporate  business. 
Ashley  v.  Board  of  Supervisors,  8  C. 
C.  A.  455 ;  60  Fed.  Rep.  65 ;  Phinizy 
V.  Augusta,  etc.,  R.  Co.,  62  Fed.  Rep. 
678;  Dallas  Co.  v.  Huidekoper,  154 
U.  S.  654;  llSup.Ct.  Rep.  1190;  Close 
V.  Glenwood  Cemetery,  107  U.  S.  466; 
2  Sup.  Ct.  Rep.  267;  National  Bank 
V.  Matthews,  98  U.  S.  621;  County  of 
Macon  v.  Shores,  97  U.  S.  272;  Chubb 
V.  Upton,  95  V .  S.  665 ;  Commissioners 
Douglas  County  v.  Belles,  94  U.  S.  104 ; 
Wallace  v.  Loomis,  97  TJ.  S.  146; 
County  of  Leavenworth  v.  Barnes,  94 
U.  8.  70;  Casey  t).  Galli,94U.  S.  673." 
^  Farmers'  Loan,  etc.,  Co.  v.  Toledo, 
etc.,  R.  Co.  (1895),  67  Fed.  Rep.  49, 
Taft,  J.:  "The  third  defense  pro- 
posed is  that  the  consolidated  mort- 
gage was  never  authorized  by  the 
stockholders  and  directors  at  a  legally 
called  meeting.  There  is  nothing  in 
this  defense.  It  rests  on  the  absence 
of  a  record  of  such  a  meeting  in  the 
minutes  of.  the  railroad  company. 
Ashley,  one  of  the  officers  of  the  rail- 
road company,  testifies  positively  that 
there  was  such  a  meeting,  and  refer- 
ence is  made  in  the  subsequent  min- 
utes to  such  a  meeting  of  the  stock- 
holders and  of  the  directors.  Whether 
the  meeting  was  duly  called  in  ac- 
cordance  with    the   requirements   of 
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§  1110.  Guaranty  of  another  company's  bonds.— The  Indi- 
ana statutes  of  1888  and  1894,  provide  that  directors  of 
a  railroad  company  of  that  state  may,  upon  the  petition  of  the 
holders  of  a  majority  of  the  corporate  stock,  direct  the  execu- 
tion, by  the  company,  of  an  indorsement  guaranteeing  the 
payment  of  the  bonds  of  any  railroad  company  of  an  adjoin- 
ing state.  Under  the  statutes  the  courts  have  held  that  a 
guaranty  by  an  Indiana  company  is  invalid,  whether  sought 
to  be  enforced  by  the  other  company  or  by  the  subsequent 
holders  of  the  guaranteed  bonds,  where  the  guaranty  contains 
no  representation  that  the  stockholders  of  the  Indiana  com- 
pany petitioned  for  its  execution,  and  where  the  stockholders 
promptly  disavowed  the  action  of  the  directors.' 


the  statute  is  immaterial,  because  the 
binding  effect  of  the  mortgage  and  the 
bonds  have  been  recognized  at  every 
annual  meeting  since  its  issuance, 
and  by  the  payment  of  interest  upon 
the  indebtedness  thus  represented  for 
three  years.  The  binding  effect  of 
the  mortgage  and  the  bonds  was  rec- 
ognized by  the  petitioners  themselves 
when  acting  as  a  reorganization  com- 
mittee. If  there  was  any  defect  by 
reason  of  a  want  of  original  authority 
to  issue  the  bonds  and  mortgage,  it 
has  been  cured  by  subsequent  ratifica- 
tion. Hotel  Co.  V.  Wade,  97  U.  S.  13 ; 
Supervisors  v.  Schenck,  5  Wall.  772 ; 
County  of  Clay  v.  Society  for  Savings, 
104TJ.  S.579.  According  to  the  statutes 
of  Tennessee,  Milliken  &  Vertrees's 
Code,  §1277:  'Railroad  companies  ex- 
isting under  the  laws  of  this  state,  or 
of  this  state  and  any  other  state  or 
states,  whose  original  charter  of  in- 
corporation was  granted  by  this  state, 
are  empowered  to  issue  bonds,  and 
secure  the  payment  thereof  by  mort- 
gage upon  their  franchises  and  prop-  • 
erty  in  any  state,  or  upon  any  part  of 
such  franchises  and  property,  or  to 
issue  income  or  debenture  bonds  and 
such  guaranteed,  preferred  and  com- 
mon stock  as  may  be  determined  upon 
loy  the   stockholders;    provided,  the 


same  be  approved  by  the  votes  of  the 
holders  of  three-fourths  in  the  amount 
of  the  entire  stock  of  said  company  at 
a  regular  or  called  meeting  of  the 
stockholders  of  said  company;  and 
that  sixty  days'  notice  be  given  in  a 
Memphis,  Knoxville  and  Nashville 
daily  newspaper  of  the  time,  place 
and  purpose  of  the  meeting.'  " 

'  Louisville,  etc.,  R.  Co.  v.  Ohio,  etc.. 
Imp.  Co.  (1894),  69  Fed.  Rep.  431, 
Barr,  J.:  "The  doctrine  as  an- 
nounced by  the  supreme  court,through 
Justices  Miller  and  Gray  in  Thomas  v. 
Railroad  Co.,  101  U.  S.  71,  and  Cen- 
tral Transp.  Co.  v.  Pullman  Co.,  139 
IT.  S.  24,  as  to  the  extent  and  the  lim- 
itations of  corporate  powers,  when 
applied  to  this  case,  is,  we  think,  con- 
clusive, if  our  construction  of  the  In- 
diana statute  is  correct,  against  the 
right  of  the  board  of  directors  of  com- 
plainant's company  to  enter  into  the 
contract  of  October,  1889,  and  subse- 
quently to  guaranty  the  bonds  of  the 
Beattysville  Railway  Company.  As 
between  the  complainant  and  the 
Ohio  Valley  Contract  Company,  the 
guaranty  on  the  Beattj'sville  Rail- 
way Company  is  invalid.  See  also, 
Pearce  v.  Madison  R.Co.,  21  How.  441 ; 
Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.   Co.,   118  U.   S.  290;   6  Sup. 
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§  nil.  Enjoining  purchase  of  anotlier  line. — A  state  may 
maintain  a  suit  to  enjoin  a  railroad  company  from  purchas- 
ing the  properties  and  lines  of  other  companies   in  violation 


Ct.  1094;  Colman ■!).  Eastern  R.  Co.,  10 
Beav.  1 ;  East  Anglian  Ry.  Co.  v. 
Eastern  Counties  Ry.  Co.,  11 C.  B.  775 ; 
Davis  V.  Old  Colony  R.  Co.,  131  Mass. 
258;  Marble  Co.  v.  Harvey,  92  Tenn. 
115;  20  S.  W.  Rep.  427.  Although 
this  guaranty  passed  \'iith  the  bond 
upon  which  it  was  indorsed,  and  in- 
ured to  the  benefit  of  the  holder  there- 
of,  the  question  remains  whether  the 
guaranty  is  valid  and  enforcible  in 
the  hands  of  a  bona  fide  holder  for 
vahie,  without  notice  of  the  want  of 
authoritjr  in  the  board  of  directors 
and  its  president  to  make  the  guaran- 
ty. There  are  no  recitals  in  this 
guaranty,  other  than  that  it  is  given 
for  value  received,  and  there  can  be 
no  estoppel  or  presumption  against 
the  complainant  corporation,  in  favor 
of  innocent  holders,  other  than  that 
whj(/h  may  arise  from  the  guaranty  it- 
self, and  the  fact  that  these  bonds  were 
put  upon  the  market,  with  the  guar- 
anty upon  them,  with  the  consent  of 
the  board  of  directors  of  complainant. 
The  guaranty  of  such  bonds  was  not 
within  the  scope  of  the  business  of 
operating  a  railway,  nor  could  the 
corporate  power  to  thus  guaranty  the 
bonds  of  another  railway  company 
constructing  a  railway  in  another 
state  be  inferred  from  the  usage  of 
railway  companies.  The  nature  of 
the  contract  should  have  been  notice 
to  all  purchasers  to  inquire  into  the 
corporate  powers  of  the  guarantying 
railway  company,  as  it  was  unusual, 
and  outside  of  the  ordinary  business 
of  a  railway  company,  either  in  oper- 
ating or  constructing  railroads.  Pur- 
chasers on  the  bond  market  were 
bound  to  know  that  the  president  and 
board  of  directors  of  complainant  were 
not  the  corporation,   but  its   agents. 


and  that  the  corporate  power  to  guar- 
anty such  bonds  did  not  ordinarily 
exist  in  the  directory.  There  were  no 
recitals,  either  in  the  resolution  of 
the  board  of  directors,  or  in  the  guar- 
anty itself,  to  mislead  the  purchaser, 
or  stay  inquiry.  The  commercial  char- 
acter of  the  bond  and  guaranty  there- 
on did  not  relieve  a  purchaser  from 
the  risk  of  the  want  of  corporate  au- 
thority to  execute  the  guaranty.  In 
speaking  of  notes  and  bonds  issued  or 
accepted  by  an  agent  acting  under  a 
general  or  special  power,  the  supreme 
court  says:  'In  each  case  the  person 
dealing  with  the  agent,  knowing  that 
he  acts  only  by  virtue  of  a  delegated 
power,  must,  at  his  peril,  see  that  the 
paper  on  which  he  relies  comes  with- 
in the  power  under  which  the  agent 
acts.  And  this  applies  to  every  person 
who  takes  the  paper  afterwards ;  for  it 
is  to  be  kept  in  mind  that  the  protec- 
tion which  the  commercial  usage 
throws  around  negotiable  paper  can 
not  be  used  to  establish  the  authority 
by  which  it  was  originally  issued.' 
See  The  Floyd  Acceptances,  7  "Wall. 
(U.  S. )  666,  and  approved  in  Marsh 
V.  Fulton  County,  10  AVall.  (U.  S.) 
676.  And  see  Zabriskie  v.  Cleve- 
land, etc.,  R.  Co.,  23  How.  (U.  S.) 
381 ;  Toppan  v.  Cleveland,  etc.,R.  Co., 
1  Flip.  (U.  S.)  74.  In  Marbury  v. 
Kentucky  Land  Co.  (1894),  62  Fed. 
Rep.  o.'j"),  the  charter  of  a  land  compa- 
ny gave  it  powers  to  acquire  mining 
and  timber  lands,  to  take  the  ore  and 
timber  therefrom  and  manufacture 
them,  and  to  acquire  rights  of  way 
'to  export'  its  products,  with  all 
powers  necessary  to  the  full  use  and 
enjoyment  of  the  powers  granted ;  and 
authorized  it,  'in  furtherance'  of 
those  powers,  to  effect  'a  temporary 
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of  the  provision  of  the  Kentucky  constitution  that  no  rail- 
road company  shall  acquire,  by  purchase  or  otherwise,  any 
parallel  or  competing  line.'  And  the  Kentucky  act  of  1856 
authorizing  the  Louisville  and  Nashville  Railroad  Company  to 
extend  any  branch  road  and  purchase  and  hold  any  road  con- 
structed by  another  company,  did  not  give  it  a  right  to  pur- 
chase parallel  or  competing  lines,  so  as  to  render  such  consti- 
tutional provision,  subsequently  adopted,  and  prohibiting  such 


or  permanent  consolidation'  witli  any 
railroad  company.  It  was  lield  that 
the  land  company  had  power  to  ac- 
quire stock  of  a  railway  company,  and 
guaranty  its  bonds  and  dividends  on 
its  preferred  stock,  in  order  to  secure 
the  construction  of  a  railroad  necessa- 
ry to  the  success  of  the  land  company, 
thus  accomplishing  all  that  a  complete 
consolidation  could  accomplish,  with 
less  risk  and  responsibility." 

'  Louisville,  etc.,  R.  Co.  v.  Common- 
wealth (Ky.  1895),  31  S.  ^Y.  Rep.  476, 
Lewis,  J.:  "It  is  contended  that  in- 
junction is  not  the  proper  remedy. 
But,  it  seems  to  us,  if  the  common- 
wealth of  Kentucky  can  sue  at  all  for 
an  act  of  ultra  vires  by  a  corporation, 
there  is  no  room  for  disputing  its 
right  to  a  preventive  injunction  in 
this  case.  For,  according  to  respect- 
able authority,  and  we  think  upon 
principle,  a  court  of  equity  has  juris- 
diction and  may  in  an  action  by  the 
state  enjoin  a  corporation  from  ex- 
ceeding its  chartered  powers  or  doing 
acts  otherwise  illegal  and  injurious  to 
the  public.  Pomeroy  on  Equity  Juris- 
prudence, §1093;  Thomas  B.  Railroad 
Co.,  101  U.  S.  71;  Coosaw  Mining  Co. 
■V.  State,  144  U.  S.  550;  12  Sup.  Ct. 
Rep.  689;  Langdon  v.  Branch,  37  Fed. 
Rep.  449;  Stockton  i\  Central,  etc.,  R. 
Co.,  50  N.  J.  Eq.  52;  24  Atl.  Rep.  964; 
Attorney  General  v.  Chicago  &  N.  W. 
R.  Co.,  35  Wis.  425.  As  said  in  the 
last  case,  it  may  better  serve  the  pub- 
lic interest  to  restrain  a  corporation, 


rather  than  to  proceed  by  indictment 
or  by  ordinary  action  to  vacate  its 
charter.  In  this  action,  however,  the 
relief  is  asked  upon  the  equitable 
grounds  that  the  remedy  at  law  is  not 
plain  and  adequate,  and  that  vexatious 
litigation  will  be  prevented.  Under 
section  480,  Civil  Code,  an  action 
ordinary  may  be  brought  to  vacate  or 
repeal  charters.  But,  when  this  action 
was  commenced,  the  Louisville  and 
Nashville  Company  had  not  done  any- 
thing in  relation  to  the  matter  of 
litigation  for  which  a  proceeding  un- 
der that  section  would  lie.  It  had  not 
yet  committed  the  act  of  purchasing 
and  acquiring  title  to  the  parallel  and 
competing  lines  in  question ;  nor  the 
act,  equally  unlawful,  of  taking  pos- 
session of  and  controlling  these  roads, 
which  purchase  of  capital  stock  gave 
it  power  to  do,  It  had  simply  put  it- 
self in  a  position  enabling  and  show- 
ing beyond  question  it  was  about  to 
commit  the  alleged  unlawful  acts.  The 
commonwealth  had,  then,  either  to 
bring  this  action  or  await  commission 
of  one  of  the  acts  mentioned,  and 
then  commence  tedious  and  vexatious 
litigation  under  section  480,  with  the 
Louisville  and  Nashville  Company 
in  full  possession  of  the  roads  in  ques- 
tion, and  probably  armed  with  a  deed 
as  purchaser  of  the  franchise  and 
properties  at  a  judicial  sale.  It  is  too 
plain  for  further  discussion  the  com- 
monwealth had  the  right  to  bring  this 
action." 
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a  purchase,  invalid  as  impairing  the  obligation  of  a  contract.* 
The  vice-president  of  a  railroad  company  has  no  power  to 
make  a  contract  and  a  deal  with  other  companies  by  which  all 
the  franchises,  roadbed,  track,  and  other  property  of  the 
former  will  pass  into  the  hands  of  the  latter;  nor  can  such  con- 
tract operate  to  disable  the  former  to  issue  stock  to  subscribers 
to  its  capital  stock.  In  an  action  to  compel  payment  of  a  sub- 
scription to  capital  stock,  it  is  not  competent  to  inquire  whether 
the  plaintiff,  by  a  traffic  arrangement  or  otherwise,  has  placed 
its  entire  business  and  management  in  the  hands  of  other  com- 
panies, and  has  thereby  defeated  competition,  in  violation  of 
its  charter.^ 

§  1112.  Reasonable  contract  with  shipper — Protecting  rail- 
roads.— A  written  contract  with  a  railway  company,  signed  by 
the  shipper  of  live  stock,  providing  that  such  shipper,  while 
being  carried  upon  the  train  transporting  his  stock,  shall  re- 
main in  the  caboose  car  attached  to  the  train  while  the  same 
is  moving,  is  valid  and  binding  between  the  parties  thereto. 
Such  a  contract  is  a  reasonable  one,  intended  for  the  safety 
and  convenience  of  the  shipper,  as  well  as  for  the  protection 
of  the  railway  company  carrying  him.  It  does  not  contra- 
vene any  law  or  a  sound  public  policy.'     In  the  absence   of 

•  Louisville,  etc.,  R.  Co.  v.  Common-  2.55 ;  17  N.E.Uep.  638.   The  shipper,  in 

wealth  (Ky.),  31  S.  W.  Eep.  476.  the  case  first  cited,  climbed  upon  the 

"  Russell  V.  Alabama    Midland    R.  top  of  the  car  attached  to  the  stock 

Co.,  94  Ga.  510;  20  S.  E.  Rep.  350.  train,  and  stood  there  or  walked  upon 

'  Fort  Scott  R.  Co.  v.  Sparks,  55  Kan.  the  top  of  the  cars  while  the  train  was 

288;   39  Pac.  Rep.  1032.    There  is  no  in  motion.  While  there  hewasnotonly 

good  reason  why  the  provisions  of  in  a  place  of  obvious  danger,  but  was 

a    written    contract    of    this    nature  also  violating  the  express  terms  of  his 

may   not    be    fully  enforced.      Gog-  written  contract.    Atchison  R.  Co.  v. 

gin    V.    Railroad  Co.,    12   Kan.    416;  Lindley,  42   Kan.  714;  22   Pac.  Rep. 

Spraguei). Railway, 34 Kan.  347;  8 Pac.  703;  Player  ■».  Railway  Co.,  62  Iowa, 

Rep.  465 ;  Pacific  Express  Co.  ■!).  Foley,  723  ;  16  N.  W   Rep.  347 ;  Martenson  v. 

46  Kan.  457;  26  Pac.  Rep.  665;  Rail-  Railroad  Company,  60  Iowa,  705;   15 

way  Co.  V.  Langdon,  92  Pa.  St.  21;  N.W.  Rep.  569;  Goldstein  w.  Railway 

O'Donnell  v.  Railroad  Co.,  59  Pa.  St.  Co.,  46  Wis.  404;  1  N.  W.  Rep.  37;  2 

239 ;  Creed  v.  Railroad  Co.,  86  Pa.  St.  Wood  on  Railway  Law,  pp.  1109-1114, 

139,  distinguished;  Sedgwick  v.  Rail-  §  .304;  Railway  Co.  v.  Langdon,  supra; 

road  Co.,  73  Iowa,  158 ;  34  N.  W.  Rep.  Little  Rock,  etc.,  R.  Co.  v.  Miles,  13 

790;  Bates  v.  Railroad  Co.,  147  Mass.  Am.  andEng.  R.  Cas.lO;  Thompson  on 
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municipal  authority  regulating  the  use  of  streets  in  which 
street  railroads  have  been  constructed  under  the  law  and  city  or- 
dinances, and  which  are  in  daily  use  by  persons  who  claim  the 
right  to  use  such  streets  in  a  manner  which  will  necessarily 
interfere  with  the  running  of  the  cars  on  such  railroads  or  with 
the  appliances  constructed  to  propel  such  cars,  a  court  of 
equity,  when  called  upon  in  a  proper  case,  will  restrain  a 
party  claiming  such  right  from  interference  with- the  running 
of  the  cars.  In  such  a  case  the  president  of  a  street  railroad 
can  not  bind  the  company,  by  entering  into  a  contract  upon  its 
behalf  with  a  third  party,  to  suspend  the  running  of  its  cars 
while  such  party  moves  a  large  building  across  its  tracks.' 
Such  a  contract  might  disable  the  company  as  a  common  car- 
rier from  performing  its  duty  to  the  public. 

§  1113.  De  facto  railroad  companies — Liability  to  creditors. — 

It  has  been  held  under  the  general  railroad  law  of  Georgia  that 
if  the  special  charters  of  two  railroad  companies  subsequently 
conferred  be  unconstitutional,  and  therefore  wholly  void,  each 
of  said  companies  is,  nevertheless,  a  corporation  de  facto,  and,  as 
such,  could  acquire  and  own  property,  and  would  be  bound  to 
its  creditors  by  all  acts  which  would  have  bound  it  had  it  been 
duly  incorporated  under  the  general  law.  Bonds  issued  by  it, 
and  deeds  or  mortgages  made  to  secure  the  same,  are  enf  orcible 
to  the  same  extent  as  they  would  be  if  no  special  charter  had 
been  granted,  and  the  company  had  been  organized  as  a  corpo- 
ration in  the  method  prescribed  by  the  general  law,  and  such 
bonds,  deeds,  and  mortgages  had  been  thereafter  executed  ; 
and  any  person  making  claim  upon  the  assets  of  one  of  these 
corporations  de  facto,  whether  as  its  own  creditor  directly,  or 

Carriers,    265.    The   contract  in  this  gence,  453-459;  Ferguson  v.  Railway 

kind  of  a  case  is  controlling.  Its  terms  Co.,  58  Iowa,  293 ;  12  N.  W.  Eep.  293 ; 

can  not  be  set  aside  by  mere  usage  or  Kroy  v.  Railroad  Co.,  32  Iowa,  357; 

custom.  Mason  D.  Railway  Co. ,27  Kan.  Coif  v.  Railway  Co.,  87  Wis.  273;  58 

83;  Warren  u.  Railway  Co.,  37  Kan.  N.W.  Rep.  408;  Clark  «.  Railroad  Co., 

408;  15  Pac.  Rep.  601 ;  Railroad  Co.  v.  36  N.  Y.  135. 

Estes,  37  Kan.  715;  16  Pac.  Rep.  131;  '  Millville  Traction  Co.  v.  Goodwin 

Railroad  Co.  i>.Womack,  84  Ala.  149 ;  4  (N.  J.  Eq.  1895),  32  Atl.  Rep.  263. 
So.  Rep.  618;  1  Thompson  on  Negli- 
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as  a  creditor  of  such  creditor  or  of  a  stockholder,  sustains  the 
same  relation  to  it  in  respect  to  such  claim  as  would  be  sus- 
tained under  like  circumstances  were  it  a  corporation  de  jure} 


'Georgia,  etc.,  E.  Co.  v.  Macoa 
Construction  Co.,  94  Ga.  306;  21 
S.  E.  Kep.  701,  Lumpkin,  J.:  "The 
supreme  court  of  Illinois,  in  Mc- 
Carthy V.  Lavasche,  89  III.  270, 
held,  in  substance,  that,  even  where 
a  corporation  has  been  formed  under 
a  charter  which  is  unconstitutional 
and  void,  the  stockholders  would  be 
estopped  from  urging  this  fact  in  order 
to  defeat  the  collection  of  a  bona  fide 
debt  against  the  corporation  which  a 
creditor  is  seeking  to  enforce  under  a 
provision  of  the  charter  making  the 
stockholders  liable  individually.  And 
see  Hudson  v.  Green  Hill  Seminary 
Corp.,  113  111.  618,  as  to  what  will 
constitute  proof  of  the  existence  of  a 
de  facto  corporation.  'A  de  facto  cor- 
poration that,  by  regularity  of  proceed- 
ing, might  be  one  de  jure,  can  sue 
and  be  sued ;  and  a  party  who  con- 
tracts with  such  corporation  while  it 
is  acting  under  its  de  facto  organi- 
zation is  estopped,  in  a  suit  on  such 
contract,  from  denying  such  organiza- 
tion at  the  date  of  the  contract.'  The 
case  of  East  Norway  Lake  Church  v. 
Froislie,  37  Minn.  447;  35  N.  W.  Rep. 
260,  is  strongly  in  support  of  the  prop- 
osition that  there  may  be  a  de  facto 
corporation  where  there  is  a  law  un- 
der which  a  corporation  of  the  partic- 
ular kind  might  be  formed;  and  the  de- 
cision seems  to  have  been  made  irre- 
spective of  the  question  whether,  in 
organizing  the  corporation,  there  was 
an  attempt  to  comply  with  the  requi- 
site legal  forms  or  not.  This  case  also 
holds  that  no  private  person  will  be 
allowed  to  attack  collaterally  the  reg- 
ularity of  the  organization  of  such  a 
corporation.  'A  party  is  estopped  to 
deny  the  existence  of  a  corporation 


at  the  time  he  contracted  with  it  as 
such,  if  the  corporation  could  con- 
stitutionally exist.'  Brookville,  etc., 
Turnpike  Co.  v.  McCarty,  8  Inch 
392.  In  Missouri  it  has  been  held 
that  even  where  a  corporation  is 
organized  under  a  special  charter, 
void  because  of  a  constitutional  pro- 
vision for  incorporation  by  general 
law,  a  private  part}'  can  not  ques- 
tion its  rightful  existence  when  it 
is  recognized  by  the  state,  the  lat- 
ter alone  being  allowed  to  raise  the 
question.  City  of  St.  Louis  v.  Shields, 
62  Mo.  247.  We  find  the  following  in 
Central  Ag.  &  M.  Assn.  v.  Alabama 
Gold  Life  Ins.  Co.,  70  Ala.  120: 
'When  an  association  of  persons  is 
found  in  the  exercise  and  user  of  cor- 
porate franchises,  under  color  of  legal 
organization,  their  existence  as  a  cor- 
poration can  not  be  inquired  into  col- 
laterally. If  the  state  acquiesces  in 
the  usurpation,  individuals  can  not 
complain.'  The  general  rule  that  pri- 
vate persons  will  not  be  allowed  to 
attack  collaterally  the  validity  of  a 
de  facto  corporation  is  supported  by 
many  authorities,  among  which  may 
be  mentioned  Stout  v.  Zulick,  48  N. 
J.  Law,  599;  7  Atl.  Eep.  362,  and 
cases  there  cited  in  note;  Duggan  v. 
Colorado,  etc.,  Investment  Co.,  11 
Colo.  113  I  17  Pac.  Rep.  105,  and  cases 
cited ;  Tar  River  Nav.  Co.  v.  Neal, 
3  Hawks  (N.  C),  520;  Hasselman  v. 
United  States  Mortgage  Co.,  97  Ind. 
365,  and  authorities  cited .  In  addition 
to  the  numerous  cases  above  noticed, 
we  have  examined  a  very  large  number 
of  others,  decided  in  states  other  than 
our  own,  many  of  which  are  more  or 
less  pertinent  to  the  question  in  hand. 
In  some,  there  are  expressions  and 
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A  corporation  created  under  the  general  railway  law  of  Georgia 
may  mortgage  its  future  property  as  well  as  that  owned  by  it 
at  the  time  in  order  to  secure  bonds  issued  by  it  to  provide 
a  construction  fund,  and  a  corporation  de  facto  has  the  same 
power.' 

§  1114.    Railroad  operated  by  lessees  or  receiver. — It  is  the 

accepted  doctrine  in  this  country  that  a  railroad  corporation 
can  not  escape  the  performance  of  any  duty  or  obligation  im- 
posed by  its  charter  or  by  the  general  laws  of  the  state  by  a  vol- 
untary surrender  of  its  road  into  the  hands  of  lessees.  The 
operation  of  the  road  by  the  lessees  does  not  change  the  rela- 
tions of  the  original  company  to  the  public.  So  too,  if  the 
road  is  run  on  the  joint  account  of  the  lessees  and  a  receiver, 
and  the    servants  employed  and  controlled  by  them   jointly. 


rulings  not  entirely  in  harmony  with 
the  conclusion  we  have  reached,  but 
we  think  we  have  settled  upon  and 
announced  the  true  law.  Before  con- 
cluding this  division  of  the  present 
opinion,  we  will  briefly  refer  to  a  few 
of  our  own  cases  which  support  the 
doctrine  here  laid  down.  McDougald 
V.  Bellamy,  18  Ga.  411,  recognizes  the 
rule  that  a  corporation,  though  un- 
lawfully organized,  is  so  far  a  valid 
corporation  as  to  make  it  liable  to 
creditors  for  its  own  acts.  See  also, 
Georgia  Ice  Co.  v.  Porter,  70  Ga. 
637.  In  Planters',  etc..  Bank  r. 
Padgett,  69  Ga.  159,  it  was  held  that, 
although  a  charter  granted  by  the  su- 
perior court  to  a  manufacturing  com- 
pany was  void,  one  who  dealt  with 
the  company  as  a  corporation  could 
not  deny  its  corporate  existence. 
Where  one  corporation  has  dealt  with 
another  company  as  a  corporation, 
recognizing  it  as  such,  the  first  corpo- 
ration is  estopped  from  denying  the  ex- 
istence of  the  second.    Imboden».Et- 
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owah,  etc..  Mining  Co.,  70Ga.  86.  On 
page  107,  Chief  Justice  Jackson  says ; 
'This  court,  as,  indeed,  all  civilized 
courts,  has  ruled  that  such  recognition 
of  a  being — even  of  an  artificial  being 
— will  stop  the  mouth  of  any  other 
being,  natural  or  artificial,  from  de- 
nying, in  a  case  growing  out  of  such 
recognition,  that  the  being  thus  rec- 
ognized ever  had  being.'  See,  in  this 
connection,  Lester  v.  Georgia,  etc., 
R.  Co.,  90  Ga.  802 ;  17  S.  E.  Rep.  113." 
1  Georgia,  etc.,  R.  Co.  v.  Macon 
Construction  Co.,  94  Ga.  306;  21 
S.  E.  Rep.  701.  This  seems  to  be 
the  doctrine  very  generally  recognized 
by  the  courts.  Upon  this  question, 
see  Wright  v.  Bircher,  72  Mo.  179; 
City  of  Quincy  v.  Chicago,  B.  &  Q.  R. 
R.  Co.,  94  111.  537;  Wade  v.  Chicago, 
etc.',  E.  Co.,  149  U.  S.  327;  13  Sup. 
Ct.  Rep.  892;  Williams  v.  Winsor,  12 
R.  1.9;  Branchi).  Canandaigua  R.  Co., 
3  Woods,  481 ;  Seymour  v.  Atlantic, 
etc.,  R.  Co.,  25  Barb.  284;  Holroyd  v. 
Marshall,  10  H.  L.  Cas.  191. 
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both  are  alike  responsible  for  the  act  complained  of,  and,  if 
so,  the  original  company  is  also  responsible,  for  the  servants 
under  such  an  employment,  in  legal  contemplation,  are  as 
much  the  servants  of  the  company  as  of  the  lessees  and  re- 
ceiver.' And  a  railroad  company  may  be  liable  as  a  carrier, 
although  in  the  hands  of  a  receiver,  where  the  receiver  merely 
receives  a  portion  of  the  net  earnings  of  that  and  other  roads 
which  are  managed  together,  and  permits  it  to  be  managed  by 
its  officers  and  employes  in  connection  with  those  of  other 
roads.  And  the  company  may  be  so  liable  where  trustees 
have  been  appointed  for  it  if  they  are  not  in  exclusive  control  of 
the  road.^  Where  a  railroad  goes  into  the  hands  of  a  receiver 
without  funds,  and  the  earnings  under  the  receiver  are  barely 
enough  to  pay  current  operating  expenses,  arrears  of  salary  of 
the  president  will  not  be  paid  first  out  of  the  proceeds  of  the 
road  in  preference  to  the  mortgage  debt,  the  mortgage  giving 
the  debt  secured  a  first  lien.' 

§  1115.  Receivers  of  railroads  embracing  leased  lines — Lia- 
bility.— When  receivers  are  appointed  for  a  line  of  railroad 
embracing  leased  lines,  they  do  not  necessarily  assume  the  re- 
sponsibility for  the  covenants  of  any  of  the  leases,  nor  take  the 
place  of  the  lessees.  Thej^  must  have  reasonable  time  within 
which  to  determine  what  they  will  do,  and  whether  it  is  for 
the  interest  of  the  trusts  committed  to  them  to  undertake  the 
leases.*  But  if,  after  such  reasonable  time,  the  receiver  con- 
tinues to  use  and  operate  the  leased  lines  he  is  bound  by  the 
terms  of  the  lease  at  least  to  the  extent  of  the  earnings  of  such 
lines. ^     Where  a  railroad  company  manages  and  controls  an- 

»  Railroad   Co.  b.  Brown,   17  Wall,  phreys,  145  U.  S.  82;  12  Sup.  Ct.  Rep. 

(U.  S.)  445.  7S7. 

^Pennsylvania    R.    Co.    v.    .Tones,  ^Woodruff  v.  Erie,  etc.,  R.  Co.,  93 

155    U.    S.    333;     15    Sup.   Ot.   Rep.  N.Y.  609;  Brown  c.Toledo,  etc.,  R. Co., 

136.  35  Fed.  Rep.  444  ;   Central  Trust  Co,  r. 

s  National  Bank  v.  Carolina,  etc.,  R.  Wabash,  etc.,  R.  Co.,  34  Fed.  Rep.  250. 

C«.  (],S04),63Fed.Rep.  25.     Compare  In  Clyde  r.  Richmond  R.  Co.  (1894), 

Fosdick  )'.  Schall,  99  U.  S.  235.  63  Fed.  Rep.  21,  Simonton,  J.,  said: 

*  United  States  Trust  Co.  v.  Wabash  "In  the  present  case  the  receiver  took 

W.  Ry.  Co.,  150  U.  S.  287;  14  Sup.  Ct.  possession   of  all  these  leased  lines, 

Rep.  SO;  Qnincy,  etc.,  R.  Co.  v.  Hum-  operated  them,  received  and  disbursed 
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other  as  part  of  its  system,  not  through  any  contractual  rela- 
tion, but  solely  by  virtue  of  its  control  of  the  voting  power  of 
the  latter,  which  it  absorbs  by  virtue  of  such  power,  and  the 
latter  is  operated,  not  in  the  interest  of  its  stockholders  and 
creditors,  but  for  the  former's  benefit,  a  receiver  into  whose 
hands  both  roads  have  passed,  the  latter  as  a  part  of  the  former, 
by  virtue  of  such  absorption,  can  not  recover  from  the  latter 
expenses  incurred  in  operating  it.  If,  however,  the  receiver 
incurs  expense  in  making  the  roadbed  of  a  branch  of  the  sub- 
ordinate railroad  company  secure,  such  expense  becomes  a 
charge  on  the  entire  road  of  such  company,  for  which  the  re- 
ceiver is  entitled  to  reimbursement.' 

§  1116.  Railroad  loans  on  mortgage  bonds  only. — The  gen- 
eral railroad  law  of  New  Jersey  as  amended  in  1878  provides 
that  any  company  incorporated  under  such  act  may  borrow 
such  money  from  time  to  time,  not  to  exceed  in  the  whole  its 
paid-up  capital  stock,  as  shall  be  necessary  to  build,  repair, 
and  equip  its  road,  and  secure  the  repayment  by  bonds  and 
mortgages,  provided  that  such  bonds  shall  be  a  first  lien  on  all 
its  property  and  franchises,  and  the  proceeds  of  such  bonds 
shall  be  used  to  aid  in  constructing  such  railroad;  and  that, 
if  any  persons  issue  such  bonds  to  any  greater  amount  than 
the  amount  that  at  the  time  of  such  issue  shall  have  been 
actually  paid  up  on  the  capital  stock  of  such  railroad,  they 
shall  be  guilty  of  a  misdemeanor.     It  is  held  that  the  power 

the  earnings,  from  June,  1892,  to  ance  with  the  terms  of  the  instrument 
August,  1893.  They  practically,  by  under  which  the  earnings  were  re- 
payments, recognized  the  terms  of  the  ceived.  Under  the  lease,  these  earn- 
lease,  and  acted  under  them.  They  ings  were  to  be  applied  first  to  the 
paid  operating  expenses,  a  large  part  operating  expenses,  insurance  and 
of  the  taxes,  and  the  interest  on  the  taxes,  before  they  were  applied  to  the 
mortgages.  By  their  report  in  evi-  coupons  on  the  mortgage  bonds.  The 
dence,  they  were  in  receipt  of  earn-  payment  of  the  latter  was  diversion 
ings  from  the  system  large  enough  to  of  moneys  appropriated  to  the  taxes, 
pay  all  operating  expenses,  insurance  and  this  diversion  must  be  restored, 
and  taxes,  and  a  large  part  of  the  in-  These  receivers  must  pay  all  balances 
terest.  These  earnings  went  into  their  of  taxes  for  the  periods  stated  which 
hands  because  of  this  lease.  Whether  are  lawfully  due,  and  it  is  so  ordered." 
they  received  them  as  lessees,  or  in  '  Phinizy  v.  Augusta,  etc.,  R.  Co. 
any  other  capacity,  they  were  bound  (1894),  62  Fed.  Rep.  771. 
to  disburse  these  earnings  in  accord- 
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of  a  railroad  corporation  to  mortgage  its  property  and  fran- 
chises is  limited  strictly  to  borrowing  money  on  its  mortgage 
bonds,  and  to  the  amount  of  cash  paid  in  on  account  of  sub- 
scriptions to  its  capital  stock.' 


'Baker  v.  Guarantee,  etc.,  Co.  (N. 
J.  :Eq.  1895),  31  Atl.  Rep.  174.  "A 
provision  somewhat  similar  to  this 
in  the  Massachusetts  general  railroad 
law  was  held  by  the  supreme  court  of 
that  state,  in  Com.  v.  Smith,  10  Allen 
(Mass.),  448,  to  be  of  itself  prohibitory 
of  another  mode  of  mortgaging,  upon 
the  principle  Hnclusio  unius  est  exclusio 
aJtcrhis.'  It  was  conceded  in  that 
case  that  the  railroad  company  might 
alien  and  mortgage  its  property  with- 
out legislative  authority,  but  that  such 
power  did  not  include  the  right  to 
alien  and  mortgage  its  franchise.  In 
my  opinion  the  intention  of  the  stat- 
ute was  to  regulate  the  general  power 
of  mortgaging  by  the  corporation,  and 
to  limit  it  strictly  to  borrowing  money 
upon  its  mortgage  bonds,  and  to  the 
amount  of  cash  that  had  been  paid  in 
on  account  of  subscriptions  to  its  cap- 
ital stock.  Hackensack  Water  Co.i^.De 
Kay,  36  N.  J.  Eq.  548.  That  such  was 
the  intention  is  set  at  rest  by  the  pro- 
viso added  to  it  by  the  legislature  in 
1878  (P.  L.  p.  20;  Supp.  Revision,  p. 
824),  amending  the  section  just  above 
quotcil  by  adding  these  words:  'And 
provided  further,  that  if  any  person  or 
persons  shall  issue  such  bonds  to  any 
greater  amount  than  the  amount  that, 
at  the  time  of  such  issue,  shall  have 
been  actually  paid  upon  the  capital 
stock  of  such  railroad,  he,  she,  or 
they  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of 
not  more  than  five  thousand  dollars, 
or  by  imprisonment  at  hard  labor  not 
more  than  three  years,  or  by  both,  at 
the  discretion  of  the  court.'  That 
bonds  secured  by  a  mortgage,  and  is- 


sued contrary  to  the  provisions  of  the 
statute  above  cited,  are  void,  as  be- 
tween the  parties  to  the  transaction, 
seems  to  be  thoroughly  settled  in  this 
state.  State  v.  Board  of  Chosen  Free- 
holders, 39  N.  J.  Law,  632;  Crampton 
V.  Zabriskie,  101  U.  S.  601;  Atlantic 
City  Water- works'!).  Read,  50N.J.  Law, 
665;  15  Atl.  Rep.  10.  The  decision  in 
the  federal  supreme  court  seems  quite 
in  point,  and  renders  unnecessary  any 
discussion  here.  An  elaborate  argu- 
ment, sustained  by  a  formidable  array 
of  decisions  by  the  courts  of  our  sister 
states,  was  made  against  this  result, 
of  which  decisions  I  deem  it  necessary 
to  say  only  that  they  did  not  deal 
with  our  statute,  and  can  not  affect 
the  rule  here  established.  The  object 
of  this  enactment  is  manifest.  It  is 
to  insure  a  certain  measure  of  value 
to  securities  of  this  nature,  issued  by 
railroad  companies  organized  under 
the  general  law  of  this  state.  The 
oflicials  of  a  railway  company  incor- 
porated under  this  act,  if  possessed  of 
common  honesty,  will  apply  all  mon- 
eys received  by  them  on  account  of 
stock  and  bonds  to  the  construction 
and  equipment  of  the  road.  Such  is 
clearly  their  duty ;  and  if  an  equal 
sum  is  derived  from  each  source,  and 
devoted  honestly  to  such  use,  the  re- 
sult will  be  that  the  holder  of  the 
mortgage  bonds  will  have  for  his  se- 
curity property  which  has  actually 
cost  in  cash  double  the  amount  of  his 
debt.  That  he  should  have  such  se- 
curity was  the  intention  of  the  legis- 
lature, and  any  device  which  leads  to 
a  different  result  is  an  evasion  of  the 
law." 
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§  1117.  Compelling  railroad  to  operate  entire  line. — A  rail- 
road company  has  no  absolute  power  to  determine  what  parts 
of  its  line  it  will  operate.  Its  franchises  are  granted  for  the 
public  good.  In  the  exercise  of  them  it  is  largely  subject  to 
the  control  and  direction  of  the  legislature.  Either  by  virtue 
of  the  police  power  or  of  the  reserved  power  to  alter  charters, 
many  acts  may  be  required  which  involve  expense,  and  which 
a  railroad  corporation,  or  other  corporation  to  which  the  rules 
would  apply,  would  not  undertake,  if  left  to  itself.'  It  has  been 
decided  in  Massachusetts  that  a  railroad  company  maybe  com- 
pelled by  statute  to  operate  its  entire  line,  including  a  ferry, 
if  that  has  been  made  a  part  of  the  line.^  The  acceptance  of 
its  charter  creates  an  implied  obligation  to  fulfill  its  duty  to 


'  City  of  Eoxbury  v.  Boston,  etc., 
R.  Co.,  6  Cash.  424;  Commonwealth 
V.  Hancock  Free  Bridge  Co.,  2  Gray, 
58,  64;  Fitchburg  E.  Co.  v.  Grand 
Junction  E.  &  Depot  Co.,  4  Allen, 
198;  Commonwealth  v.  Eastern  E. 
Co.,  103  Mass.  254;  Commissioners 
on  Inland  Fisheries  v.  Holyoke  Water 
Power  Co.,  104  Mass.  446;  Mayor, 
etc.,  of  Worcester  v.  Norwich  &  W. 
R.  Co.,  109  Mass.  103;  In  re  City 
of  Northampton,  158  Mass.  299,  301 ; 
33  N.  E.  Eep.  568;  Union  Pacific 
E.  Co.  V.  Hall,  91  U.  S.  343;  Eailroad 
Comm'rs  v.  Portland  &  O.  C.  E.  Co., 
63  Maine,  269 ;  State  v.  Hartford  &  N. 
H.  R.  Co.,  29  Conn.  538;  Peoples. 
Albany  &  V.  E.  Co.,  24  N.  Y.  261; 
People  V.  Boston  &  A.  E.  Co.,  70  N.  Y. 
669;  Inhabitants  of  Township  of 
Montclair  v.  New  York  &  G.  L.  E. 
Co.,  45  N.  J.  Eq.  436;  18  Atl.  Eep. 
242;  People  v.  Louisville  &  N.  E.  Co., 
120  111.  48;  10  N.  E.  Eep.  657;  State 
V.  Iowa  Central  E.  Co.,  83  Iowa,  720; 
50  N.  W.  Eep.  280. 

'  In  Brownell  v.  Old  Colony  E.  Co., 
164  Mass.  29;  41  N.  E.  Eep.  107,  it  ap- 
peared that  under  the  Massachusetts 
Statutes  of  1854,  c.  124,  the  proprietors 
of  a  ferry  transferred  their  charter  and 


property  to  a  railroad  company,  with 
a  provision  that  the  latter  should  be 
held  to  perform  all  the  duties  pre- 
scribed in  the  ferry  charter,  and  that 
the  two  companies  should  become  one 
line.  The  ferry  was  discontinued  in 
1873.  By  Statutes  of  1894,  c.  392,  de- 
fendant railroad  company,  whicTi  In 
1883,  by  virtue  of  Statutes  of  1882, 
c.  80,  succeeded  to  all  the  franchises 
of  the  above  railway  company,  was 
required  to  provide  and  operate  a 
suitable  ferry  in  accordance  with  the 
original  charter  and  Statutes  of  1854, 
c.  124.  It  was  held  that  such  act  was 
within  the  power  of  the  legislature. 
Knowlton,  J.,  said :  "The  present  case 
is  merely  an  instance  of  compelling  a 
railroad  company  to  operate  its  entire 
line.  The  legislature  has  seen  fit  to 
pass  an  imperative  statute  to  this  ef- 
fect. In  view  of  this  statute,  it  is  not 
open  to  the  railroad  company  to  de- 
termine that  the  ferry  should  be  dis- 
continued while  all  the  rest  of  its 
various  lines  are  operated.  Compare 
Commonwealth  v.  Fitchburg  E.  Co., 
12  Gray  (Mass.),  180;  People  v. 
Eome,  etc.,  E.  Co.,  103  N.  Y.  95;  8  N. 
E.  Eep.  369;  People  v.  New  York, 
etc.,   E.  Co.,  104  N.  Y.  58;  9  N.  E. 
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the  public  and  to  operate  its  entire  line  or  surrender  its  fran- 
chises and  right  of  way  as  to  such  portions  of  its  line  as  it  may 
abandon. 


Eep.  856.  The  defendant  contends 
that  Statutes  of  1894,  c.  392,  did  not 
impose  a  new  obligation  on  the  de- 
fendant, but  only  required  the  defend- 
ant to  perform  such  obligation  as  the 
ferry  company  would  have  been  under 
to  maintain  and  operate  the  ferry,  if 
it  had  not  transferred  its  charter  in 
1854;  and  an  elaborate  argument  is 
made  to  show  that  the  original  ferry 


company  was  not  bound  to  maintain 
the  ferry  for  all  time.  But,  whatever 
may  have  been  the  obligation  of  the 
original  ferry  company,  the  Fairhaven 
Branch  Railroad  Company,  when  it 
made  the  ferry  a  part  of  its  line,  no 
longer  had  the  power  to  discontinue 
the  ferry,  provided  the  legislature  ex- 
pressly required  that  it  should  be 
operated." 
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§  1118.  Reorganization — Natui'e  and  purpose. — The  term  re- 
organization is  commonly  applied  to  the  formation  of  a  new 
corporation  by  the  creditors  and  shareholders  of  a  corporation 
which  is  in  financial  difficulties,  for  the  purpose  of  purchasing 
the  company's  works  and  other  property,  after  the  foreclosure 
of  a  mortgage  or  judicial  sale.  The  result  of  a  transaction  of 
this  kind  is  to  form  a  new  corporation  to  carry  on  the  business 
of  the  old  company  upon  a  new  basis,  free  from  its  debts 
and  obligations,  except  to  the  extent  that  they  have  been  ex- 
pressly assumed-'  The  authority  conferred  by  New  York 
statutes  upon  purchasers  at  a  foreclosure  sale  of  a  railroad  to 
organize  a  corporation  to  receive  and  hold  the  purchased  prop- 
erty creates  no  contract  with  the  state. ^  Purchasers  under 
foreclosures  of  mortgages  of  railroad  franchises  and  property 
may  organize  a   corporation   under  such  name  as  they  may 

'  Morawetz  on  Private  Corporations,     397,  and  see  Memphis,  etc.,  R,  Co.  ■». 
§812.  Commissioners,  112  U.  S.  609. 

^People  V.  Cook  (1893),  148  U.   8. 
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adopt,  which,  by  the  organization,  succeeds  to  such  franchises 
and  property, .and  takes  the  corporate  capacity  of  the  corpora- 
tion against  which  the  foreclosure  proceedings  were  conducted.' 
A  provision  in  a  raih'oad  reorganization  agreement  that  there 
shall  be  furnished  a  limited  sum,  to  be  applied  to  liquidate  the 
indebtedness  of  the  existing  railway  company,  is  a  provision 
that  the  sum  shall  be  used  as  far  as  it  will  go,  and  hence  pay- 
ments subsequently  made  out  of  the  assets  of  the  company  do 
not  go  in  reduction  of  the  fund,  so  as  to  render  it  pro  tanto  ex- 
empt from  other  valid  debts  of  the  company.  And  where  the 
agreement  goes  into  effect  from  the  date  of  execution,  but  no 
provision  is  made  for  dealing  with  the  property,  for  compensa- 
tion for  the  care  of  it,  or  for  interest  on  money  or  debts  during 
the  time  which  will  necessarily  elapse  pending  the  proceedings 
to  be  taken  under  the  agreement,  no  interest  should  be  allowed 
for  such  period  upon  the  various  mutual  debts  and  charges  of 
the  parties  thereto.' 


1  Vicksburg  E.  Co.  v.  Elmore  (1894), 
46  La.  Ann.  1237;  15  So.  Eep.  701. 

^Davidson  v.  Mexican  Nat.  E.  Co. 
(1893),  58  Fed.  Eep.  653.  In  Dow  v. 
Iowa  Central  E.  Co.  (1895),  144  N.  Y. 
426,  a  railroad  corporation  having 
defaulted  in  the  payment  of  interest 
on  its  mortgage  bonds  the  mortgage 
was  foreclosed.  The  bondholders  and 
certain  "car  trust  certificate  holders" 
entered  into  an  agreement  for  a  pur- 
chase of  the  property  and  for  a  re- 
organization, by  which  a  committee 
was  appointed  to  represent  them. 
The  committee  was  empowered  to 
give  to  holders  of  the  common  stock, 
for  each  share  of  their  stock,  one  share 
of  the  common  stock  of  the  new  com- 
pany, on  payment  of  an  assessment 
of  fifteen  dollars  per  share,  to  be  paid 
in  installments  at  times  to  be  fixed 
by  the  committee.  If  any  such  holder 
declined  or  failed  to  pay  the  assess- 
ment the  privilege  of  receiving  such 
common  stock  of  the  new  company, 
was  to  vest  in  other  persons  named. 
At  the  time  this  agreement  was  made 


one  E.  was  the  owner  of  one  thou- 
sand shares  of  the  common  stock  ol 
the  old  company,  he  paid  the  first 
installment  called  for,  and  before  the 
second  installment  fell  due  he  died 
and  his  estate  passed  into  the  hands 
of  the  public  administrator,  who  held 
the  stock  for  a  3'ear  after  the  final 
installment  became  due,  and  who, 
with  full  knowledge  of  the  assess- 
ment and  the  dates  the  installments 
were  payable,  made  default  in  the 
payment.  The  stock  was  then  sold 
by  said  administrator  and  purchased 
by  plaintiff  for  a  nominal  consider- 
ation and  with  full  knowledge  of 
the  facts.  He  thereafter  tendered 
payment  of  the  unpaid  installments, 
with  interest.  In  an  action  against 
the  new  company  and  the  members 
of  said  committee  to  compel  the  de- 
livery of  the  stock,  it  was  held, 
that  plaintiiiE  had  no  other  rights  than 
those  of  the  legal  representative  of 
E  's  estate ;  that  the  privilege  of  ex- 
changing the  stock  was  at  an  end,  no 
right  of  redemption  remained  in  him, 
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§  1119.  Effect  of  reorganization. — When  a  reorganization 
agreement  to  which  all  the  bondholders  and  stockholders  of 
the  mortgagor  company  are  parties  plainly  shows  an  intention 
that  the  new  securities  to  be  issued  after  the  purchase  of  the 
road  at  judicial  sale  shall  extinguish  the  old  bonds  for  which 
they  are  to  be  exchanged,  the  consummation  of  the  plan  op- 
erates as  a  payment  of  the  old  bonds,  and  the  former  holders 
thereof  have  no  claim  upon  the  proceeds  of  the  sale,  the  theory 
being  that  they  are  to  be  regarded  as  unsecured  creditors  to 
the  amount  by  which  the  sum  realized  falls  below  the  amount 
of  such  bonds.'     A  reorganization  committee,  to  whom  a  cash 


and  so,  none  was  transferred  to 
plaintiff,  and  that  the  claim  of  the 
latter  had  no  foundation  either  at  law 
or  in  equity. 

'  Central  Trust  Oo.  v.  Cincinnati, 
etc.,  R.  Co.,  58  Fed.  Rep.  500,  per 
Taft,  J. :  "It  is  immaterial  wheth- 
er the  old  company  was  a  party  to 
the  reorganization  agreement  or  not, 
if  in  fact  the  subscribers  intended  to 
extinguish  the  obligations  of  the  com- 
pany and  have  done  so.  It  is  well 
settled,  both  in  the  federal  courts  and 
in  the  courts  of  Ohio,  that  in  certain 
cases  two  parties  to  a  contract  may 
stipulate  for  the  benefit  of  a  third 
person,  a  stranger  to  the  contract; 
and  that  the  third  party  may  sue 
thereon,  to  recover  the  benefit  inur- 
ing to  him.  See  Hendrick  v.  Lind- 
say, 93  U.  S.  143;  Emmitt  v.  Brophy, 
42  Ohio  St.  82.  By  an  analogous 
principle  it  has  been  held  that,  where 
a  stranger  pays  to  the  holder  of  a 
note  the  amount  due  on  it,  intend- 
ing thereby  to  pay  it,  the  debt  is  ex- 
tinguished, and  the  maker  may  have 
the  benefit  of  it.  In  Dodge  v.  Trust 
Co.,  93  U.  S.  379,  it  was  held  that, 
where  a  stranger  paid  the  amount  of  a 
note  in  bank  for  collection,  the  ques- 
tion whether  his  act  was  a  payment 
of  the  note  or  a  mere  purchase  of  it 
was  one  of  intention.  The  same  rule 
has  been   applied  to   the  payment  of 


judgments.  Harbeck  v.  Vanderbilt, 
20  N.  Y.  395.  In  Wood  ».  Guarantee 
Trust  &  Safe-Deposit  Co . ,  128  U.  S .  416 ; 
9  Sup.  Ct.  Rep.  131,  where  coupons  on 
negotiable  bonds  were  taken  up  by  an 
oflicer  of  the  company  which  had  is- 
sued them,  with  his  own  money,  it  was 
said  that  the  question  of  whether  the 
coupons  were  paid  or  still  remained 
as  a  lien  upon  the  property  whiih 
originally  secured  them,  was  a  ques- 
tion of  the  intention  of  the  ofiioer 
who  took  them  up,  and  from  the  facts 
and  circumstances  of  that  case  the 
court  found  that  the  ofiicer  did  in- 
tend to  pay  them,  and  that  the  cou- 
pons were  extinguished.  In  Ketch- 
um  V.  Duncan,  96  U.  S.  659,  the  cir- 
cumstances were  such  that  the  court, 
in  applying  the  same  principle,  found 
that  the  stranger  had  not  intended  to 
pay  the  coupons,  but  to  buy  them.  In 
the  case  at  bar,  we  have  the  subscrib- 
ing stockholders  and  bondholders 
pooling  their  securities  for  the  pur- 
pose of  buying  the  old  road  and  reor- 
ganizing and  agreeing  among  them- 
selves that,  in  exchange  for  their  old  ' 
securities,  they  would  receive  securi- 
ties to  be  issued  by  the  new  road.  If 
now,  from  the  agreement  and  circum- 
stances of  the  case,  we  can  infer  that 
they  intended  thereby  to  wipe  out 
and  extinguish  the  old  securities,  we 
can  properly  hold,  on  the  principle  of 
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sale  of  the  road  is  made  and  confirmed,  and  who  fail  to  make 
good  their  bid,  not  for  want  of  funds,  but  because  they  think 
the  price  too  high,  can  not  be  excused,  on  a  resale  of  the  prop- 
erty for  a  less  price,  from  making  good  the  difference,  if  the 
unsecured  creditors  will  be  benefited  thereby.'  Where  by  a  re- 
organization agreement  the  reorganization  committee  are  made 
the  agents  of  the  signers  of  such  agreement,  notice  to  the  com- 
mittee of  matters  pertaining  to  the  reorganization  is  equivalent 
to  a  notice  to  the  signers.  And  the  signers  of  such  reorgan- 
ization agreement  are  bound  to  accept  either  their  pro  rata  share 
of  the  purchase  price  arising  upon  the  sale  of  such  property  or 
the  terms  of  the  new  or  modified  reorganization  agreement.^ 

§  1120.  The  same  subject  continned. — Where  the  receivers 
of  a  railroad  company  petition  for  leave  to  enter  into  an  agree- 
ment for  partial  readjustment  of  the  affairs  of  the  company, 
and  it  appears  that  such  agreement  will  put  the  stockholders 
and  creditors  of  the  company  under  no  constraint  as  to  the  ac- 
ceptance or  rejection  of  a  related  plan  of  reorganization,  the 
court  will  approve  the  petition  and  its  approval  or  disapproval 
of  the  proposed  plan  will  not  be  implied  in  the  order  of  the 
court.' 

the  cases  cited,  that  the  old  bonds  J.,  said:  "The  theory  of  a  receiver- 
were  absolutely  paid.  Taking  up  the  ship  such  as  this  is  that  the  court 
plan  and  agreement  by  the  four  cor-  takes  possession  of  the  assets  of  the 
ners,  we  have  not  the  slightest  doubt  corporation  with  the  intention  of  dis- 
that  it  was  the  intention  of  the  par-  tributing  them  equitably  among  all 
ties,  if  the  plan  was  successfully  car-  entitled  to  receive,  without  exposing 
ried  out,  the  old  road  purchased  and  creditors  and  stockholders  alike  to  the 
transferred  to  the  new  corporation,  heavy  sacrifices  which  would  be  likely 
and  the  new  securities  issued,  that  the  to  occur  should  the  property,  as  an 
old  bonds  should  be  considered  ex-  entirety,  be  broken  up  and  sold,  bit 
tinguished.  The  plan  in  its  entirety  Ijy  bit,  as  the  result  of  a  ruinous  race 
has  been  successfully  carried  out,  and  of  diligence  between  creditors.  Hav- 
the  result  of  payment  follows."  ing  the  securities  in  its  possession,  the 
'  Camden  v.  INIayhew,  9  Sup.  Ct.  court  retains  them  until  they  can  be 
Rep.  246;  129  U.  S.  7.3,  followed  in  properly  marshaled,  the  claims  of  all 
Central  Trust  Co.  v.  Cincinnati,  etc.,  ascertained,  the  property  converted 
B.  Co.,  58  Fed.  Rep.  500.  into  money,  and  the  same  distribute^ 
''Cox  V.  Stokes,  78  Hun,  331.  equitably  according  to  the  rights  of 
3 Piatt  V.  Phila.  R.  Co.,  65  Fed.  all  parties.  Frequently,  before  this 
Rep.  872.  In  Chable  v.  Construe-  termination  of  the  proceeding  is 
tion  Co.,  59  Fed.  Rep.  846,  Lacombe,  reached,  some  plan  of  reorganization, 
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§  1121.  Reorganization  not  unfavorably  regarded. — The  fail- 
ure of  the  trustees  of  a  corporation  to  levy  an  assessment  on 
the  stock  for  the  purpose  of  paying  a  mortgage,  and  thereby 
preventing  a  foreclosure  and  reorganization,  and  a  consequent 
extinguishment  of  the  interest  of  the  non-assenting  stockhold- 
ers, is  not  such  neglect  of  duty  as  will  enable  dissenting  stock- 
holders to  overturn  the  reorganization  after  it  is  accomplished; 
it  appearing  that  the  shares,  on  their  face,  purport  to  be  unas- 
sessable, that  the  trustees  are  advised  by  competent  attorneys 
that  an  assessment  would  be  of  doubtful  legality,  and  that,  if 
made,  it  would  work  injustice  to  many  stockholders  who  have 
previously  paid    in   money   under  a  different  plan.'     Under 


Batisfactory  to  nearly  all  interested, 
and  abundantly  protecting  the  full 
legal  and  equitable  right  of  those  not 
entering  into  it,  is  perfected,  and  the 
receivership  terminates  by  a  sale  of 
the  property  to  some  new  corporation, 
or  to  some  committee  organized  under 
such  plan."  "Whether  there  shall  be 
a.  new  organization  formed  of  stock- 
holders, bondholders,  or  creditors, 
with  what  respective  interests,  and 
upon  what  terms,  is  one  that  shall  be 
left  for  the  determination  of  the  in- 
terested, without  interference  in  any 
way  by  the  court  or  its  ofl5cers.  The 
court  in  these  cases  is  a  harbor  of 
refuge,  not  a  repair  shop.  It  will 
hold  the  property  of  the  corporation 
safe  from  outside  attacks,  and  in 
proper  cases  will  keep  its  business 
going,  so  that  whatever  value  there 
may  be  in  the  business,  qua  business, 
may  be  preserved  for  all  concerned ; 
but  it  will  not  undertake,  either  itself 
or  by  its  officers,  to  reorganize  the  old 
corporation,  or  to  create  a  new  one, 
or  to  solicit  subscribers  to  some  syndi- 
cate of  prospective  purchasers.  If 
rival  and  discordant  interests  between 
the  parties  interested  in  the  property 
produce  conflicting  plans  upon  which 
they  can  not  agree,  it  is  the  receivers' 
duty  to  stand  absolutely  neutral  be- 
tween all,  giving  to  no  one  any  pref- 


erence or  advantage  over  the  other, 
and  according  equal  facilities  to  every 
stockholder, whether  beholds  a  single 
share  or  ten  thousand.  And  if  the 
persons  interested  can  not  within  a 
reasonable  time  provide  a  purchaser, 
or  competing  purchasers  of  the  prop- 
erty, the  court  will  sell  it,  upon  such 
advertisement,  at  such  time,  and  upon 
such  terms  of  sale,  as  courts  usually 
adopt  to  secure  competition  and  a  fair 
price."  See  also,  Central  TrustCo.'i;. 
AVabash,  etc.R.  Co.,  25  Fed. Rep. 69; 
PolHtz  V.  Trust  Co.,  53  Fed.  Rep.  210. 
'  Symmes  v.  Union  Trust  Co.,  60 
Fed.  Rep.  830,  per  Hawley,  J.:  "  In 
Shaw  V.  Railroad  Co.,  100  U.  S.  605, 
the  court  said:  'The  power  of  the 
courts  ought  never  to  be  used  in  en- 
abling railroad  mortgagees  to  protect 
their  securities  by  borrowing  money 
to  complete  unfinished  roads,  except 
under  extraordinary  circumstances. 
It  is  always  better  to  do  what  was 
done  here  whenever  it  can  be ;  that  is 
to  say,  reorganize  the  enterprise  on 
the  basis  of  existing  mortgages  as 
stock,  or  something  which  is  equiva- 
lent, and  by  a  new  mortgage,  with  a 
lien  superior  to  the  old,  raise  the 
money  which  is  required,  without  ask- 
ing the  courts  to  engage  in  the  busi- 
ness of  railroad  building.  The  result, 
so  far  as  encumbering  the  mortgage  se- 
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equity  rule  94,  one  who  purchases  stock  in  a  corporation  after 
a  plan  of  reorganization  has  been  adopted  and  partially  car- 
ried out  is  not  permitted  to  maintain  a  suit  to  set  the  same 
aside  on  the  ground  of  fraud  and  neglect  of  duty  by  its 
trustees  and  other  parties.  Where  stockholders  have  had 
full  knowledge  of  a  plan  of  reorganization,  and  have  ap- 
proved of   it,  and  subscribed  to   its  provisions  in   respect  of 


curity  is  concerned,  is  the  same  sub- 
stantially in  both  cases,  while  the 
reorganization  places  the  whole  en- 
terprise in  the  hands  of  those  imme- 
diately interested  in  its  successlul 
prosecution.  The  bare  fact  that  some 
of  the  trustees  were  holders  of  bonds 
secured  by  their  trust  is  not  sufficient, 
of  itself,  to  make  them  incompetent 
to  consent  to  such  a  decree  as  was 
rendered.  From  the  whole  case  it  is 
apparent  that  from  the  beginning 
their  conduct  was  governed  by  the 
wishes  of  a  very  large  majority  of 
bondholders.  If  there  was  anywhere 
the  slightest  evidence  of  fraud  or  un- 
faithfulness, their  conduct  would  be 
carefully  scrutinized.  The  acts  of 
trustees,  when  personally  interested, 
should  always  be  open  and  fair.  Slight 
circumstances  will  sometimes  be  con- 
sidered sufficient  proof  of  wrong  to 
justify  setting  aside  what  has  been 
done ;  but  when  everything  is  honestly 
done,  and  the  courts  are  satisfied  that 
the  rights  of  others  have  not  been 
prejudiced  to  the  advantage  of  the 
trustee,  the  simple  fact  of  interest  is 
not  sufficient  to  justify  the  withhold- 
ing of  a  confirmation  of  his  acta.' 
In  Hayden  v.  Directory  Co.,  42  Fed. 
Eep.  875,  the  stockholders  of  a  corpo- 
ration which  was  financially  embar- 
rassed resolved  to  wind  up  its  busi- 
ness, and  authorized  the  trustees  to 
sell  the  property  to  pay  debts.  At  a 
sale  duly  advertised,  of  which  the 
stockholders  had  notice,  the  property 
was  struck  off  to  the  secretary,  who 
bought  it  in  the  interest  of  the  com- 


bination of  stockholders,  formed  in 
good  faith,  for  their  own  protection. 
The  property  was  sold  for  all  it  was 
worth,  and  the  purchase  by  the  secre- 
tary was  approved  by  all  of  the  stock- 
holders except  the  complainant.  The 
court  held,  it  not  being  shown  that 
the  action  of  the  majority  was  oppres- 
sive or  in  bad  faith,  that  the  sale 
should  not  be  set  aside,  and  the  in- 
junction asked  for  was  refused.  In 
the  course  of  the  opinion,  Wallace, 
J.,  said:  'The  real  question  in  the 
case  is  whether  the  majority  stock- 
holders were  acting  in  good  faith  to- 
wards the  complainant  as  a  minority 
stockholder  in  authorizing  the  sale  of 
the  property,  and  its  purchase  by  the 
new  corporation.  The  right  of  the 
majority  stockholders  of  a  corporation 
established  for  manufacturing  or  trad- 
ing purposes  to  wind  up  its  affairs  and 
dispose  of  its  assets,  even  against  the 
objections  of  the  minority  stockhold- 
ers, whenever  it  appears  that  the  busi- 
ness can  be  no  longer  advantageously 
carried  on,  is  well  recognized.'  See 
also,  Leavenworth  County  Com's  v. 
Chicago,  etc.,  R.  Co.,  134  U.  S.  688, 
707;  10  Sup.  Ct.  Rep.  708;  Osborne's 
Adm'x  V.  Monks  (Ky.),  21  S.  W.  Rep. 
101 ;  Kitchen  v.  Railroad  Co.,  69  Mo. 
224 ;  Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.S.587;  Appeal  of  Shaaber(Pa.Sup.), 
17  Atl.  Rep.  209 ;  Spering's  Appeal,  71 
Pa.  St.  11 ;  Bristol  v.  Scranton,  57  Fed. 
Rep.  70;  Barr  v.  Plate-Glass  Co.,  6  C. 
C.  A.  260;  57  Fed.  Rep.  86,  97;  Hotel 
Co.  V.  Wade,  97  U.  S.  13." 
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part  of  the  stock  owned  by  them,  they  will  be  estopped,  after 
the  reorganization  is  complete,  to  maintain  a  suit,  as  owners 
of  the  stock  on  which  they  did  not  subscribe,  to  overthrow  the 
same  on  the  ground  of  fraud  and  conspiracy.' 


'  Symmes  v.  Union  Trust  Co., 
60  Fed.  Rep.  830,  per  Hawley,  J.: 
"In  Hollins  v.  Railroad  Co.,  9  N.  Y. 
Supl.  909,  the  court  held  that,  where 
a  plan  for  the  reorganization  of  a  rail- 
road company  is  not  prohibited  by 
law,  one  who  purchases  stock,  after 
the  plan  is  adopted,  from  a  stock- 
holder who  voted  for  such  plan,  can 
not  insist  that  it  is  ultra  vires,  and 
that  he  is  not  'in  such  a  position  as 
to  ask  a  court  of  equity  to  enjoin  the 
officers  of  the  corporation  or  the  cor- 
poration defendant,  from  doing  what 
his  predecessors,  as  owners  of  the 
stock,  expressly  authorized  and  di- 
rected the  officers  of  the  company  to 
do.'  In  Berry  v.  Broach,  65  Miss.  450 ; 
4  So.  Rep.  117,  the  supreme  court  of 
Mississippi  held  that  it  was  within  the 
power  of  a  majority  of  the  stockholders 
to  make  the  sale  of  the  property  of  an 
incorporated  company  doing  an  un- 
successful and  unprofitable  business, 
and  that,  even  if  such  sale  was  void- 
able by  the  non-participating  stock- 
holders, a  stockholder  who  participat- 
ed in  the  sale  could  not  avoid  the 
contract,  which  had  been  ratified  by 
the  acquiescence  of  the  other  stock- 
holders. In  Matthews  v.  Murchison, 
15  Fed.  Rep.  691,  the  court  held  that 
a  bondholder  of  a  former  organization 
had  no  standing  in  a  court  of  equity 
to  dissolve  a  new  organization  of  a 
railroad  company  for  which  her  agent 
had  voted  bonds,  and  to  enforce  a 
different  plan,  where  it  appears  that 
she  had  known  of  what  her  agent  was 
doing  and  did  not  dissent:  but  had 
accepted  her  share  of  the  bonds  of 
the  new  organization,  and  ho  acted  as 
to  induce  others  to  believe  she  had 
acquiesced  in  the  new  qrganization. 


In  Rabe  v.  Dunlap,  51  N.  J.  Eq.  40;  25 
Atl.  Rep.  959,  the  court  of  chancery  of 
New  Jersey  said:  'Where  an  act  is  done 
openly,  and  especially  on  notice,  and 
without  evil  intent,  although  clearly  in 
excess  of  the  power  of  the  corporation, 
a  non-assenting  stockholder  will  not 
be  allowed  to  pause  to  speculate  upon 
the  chances, — to  wait  until  he  can  see 
whether  such  act  is  likely  to  result  in 
profit  or  loss, — but,  to  be  entitled  to 
the  summary  interference  of  the  court, 
he  must  ask  for  it  promptly,  and  be- 
fore the  act  of  which  he  complains  has 
become  the  foundation  of  rights  or 
equities  which  must  be  destroyed  or 
greatly  impaired  if  the  act  be  nulli- 
fied or  undone.  Or,  stated  with  great- 
er brevity  and  in  its  simple  essence, 
the  rule  is  this :  If  he  wants  protec- 
tion against  the  consequences  of  an 
ultra  vires  act,  he  must  ask  for  it  with 
sufficient  promptness  to  enable  the 
court  to  do  justice  to  him  without  do- 
ing injustice  to  others.  *  *  *  This 
principle  must  control  the  decision  of 
the  present  application.  No  argument 
is  required  to  show  its  pertinency. 
When  the  leading  facts  of  the  case 
are  recalled,  it  applies  itself.  Whether 
the  complainants  remained  inactive, 
to  speculate  upon  the  chances,  intend- 
ing to  abide  by  the  consolidation  if  it 
resulted  in  benefit,  and,  if  not,  to  try 
to  undo  it,  it  is  manifest  that  they 
acted  precisely  as  they  would  have 
done  if  such  had  been  their  intention.' 
See  also,  Kitchen  v.  Railroad  Co.,  69 
Mo.  224, 261 ;  Thornton  v.  Railway  Co., 
81  N.  Y.  462;  Ashhurst's  Appeal,  60 
Pa.  St.  290 ;  Watts'  Appeal,  78  Pa.  St. 
370,  394;  McGeorge  v.  Improvement 
Co.,  57  Fed.  Rep.  262,  268;  Streight 
V.  Junk,  8  C.  C.  A.  137;  59  Fed.  Rep. 
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§  1122.    Merger   distinguished    from    reorganization. — The 

merger  of  a  corporation  into  a  new  one  which  is  composed  of 
the  same  stockholders  and  takes  all  the  property  rights  and 
franchises  of  the  old  one,  and  assumes  all  its  contracts  and 
liabilities,  creates  a  novation  of  its  debts,  and  is  to  be  distin- 
guished from  the  reorganization  of  insolvent  corporations 
under  statutory  provisions.' 


321 ;  Twin-Lick  Oil  Co.  v.  Marbury,  91 
U.  S.  587 ;  Hotel  Co.  v.  Wade,  97  U.  S. 
13;  Iiidianapolis  Rolling  Mill  v.  St. 
Louis,  etc.,  R.  Co.,  120  U.  S.  256;  7 
Sap.  Ct.  Rep!  542;  Cook  on  Stock  and 
Stockholders,  §§161,  729,  782;  Mora- 
wetz  on  Private  Corporations,  §§  262, 
264,  624,  631." 

'  Friedenwald  Co.  v.  Asheville  To- 
bacco Co.  (N.  C.  1895),  23  S.  E.  Rep. 
490,  Avery,  J. :  "The  new  organiza- 
tion continued  the  business  and 
adopted  the  contracts  already  made 
by  its  predecessor,  including  that  for 
the  material  for  which  the  debt  sued 
on  was  created.  The  effect  of  such  a 
merger  was  to  create  a  novation,  so 
far  as  the  creditors  of  the  old  com- 
pany were  concerned,  and  to  substi- 
tute the  new  one  as  debtor  for  it.  2 
Cook  on  Stocks  and  Stockholders, 
§  669,  note  3  ;  1  Spellman  on  Private 
Corporations,  §  93.  As  the  nature  and 
objects  of  the  old  were  substantially 
the  same  as  those  of  the  new  associa- 
tion, and  the  latter  was  organized 
merely  for  the  purpose  of  enlarging 
its  business,  it  was  not  necessary  to 
obtain  the  consent  of  the  creditors  of 
the  former  to  the  change,  since  their 
rights  continued,  after  such  a  merger 
or  consolidation,  the  same  against  the 
new  as  against  the  old  corporation 
before  any  transfer  of  stock  or  prop- 
erty was  made.  2  Morawetz  on  Pri- 
vate Corporations,  §  811.  Changes  of 
this  kind  are  to  be  distinguished  from 
the  reorganization  of  insolvent  cor- 
porations, which  are  provided  for  by 
statute  in  some  of  the  states.   2  Beach 


on  Private  Corporations,  §791.  The 
new  corporation  being  formed  by  the 
same  stockholders  and  managed  by 
the  same  officers  that  composed  and 
governed  its  predecessor,  the  adjudi- 
cations to  which  we  have  adverted, 
and  which  permit  such  mergers  with- 
out the  assent  of  creditors,  rest  upon 
the  idea  that  the  old  association 
under  a  new  name  is,  by  virtue  of  an 
implied  agreement,  the  debtor  under 
the  same  con  tracts  and  in  the  same 
amounts  as  if  no  change  had  been 
made.  With  the  knowledge  that  the 
law  makes  them  answerable  for  all 
such  outstanding  indebtedness,  it  is 
difficult  to  understand  why  the  same 
officers  and  persons,  acting  under  a 
new  name,  should  be  surprised  when 
sued  for  debts  created  by  them,  and 
should  not  be  able  to  understand  and 
make  defense  to  the  claims  of  indebt- 
edness without  a  recitation  by  the 
pleader  of  the  history  of  their  con- 
duct of  the  business.  Besides  the 
stipulation  which  the  law  would  im- 
ply to  pay  the  debts  of  the  old  con- 
cern, the  new  association,  after  its 
organization,  as  is  alleged  both  in  the 
amended  complaint  and  the  two  first 
filed,  made  an  express  promise  to  as- 
sume the  indebtedness  for  which  the 
two  actions  were  brought;  and,  if 
that  be  true,  the  transfer  of  the  prop- 
erty was  a  sufficient  consideration  to 
support  such  a  promise.  The  objec- 
tion that  two  causes  of  action — the 
one  arising  out  of  tort  and  the  other 
out  of  contract^have  been  improper- 
ly joined  is  untenable.      The  new  or- 
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§  1123.  Stockholders'  rights  after  reorganization A  railroad 

company  having  defaulted  in  the  payment  of  interest  on  its 
mortgage  debt,  suffered  foreclosure.  Reorganization  followed. 
The  bondholders  by  agreement  appointed  a  committee  to  rep- 
resent them  and  empowered  it  to  give  the  holders  of  each  share 
of  common  stock  one  share  of  the  common  stock  of  the  reor- 
ganized company  on  payment  of  a  specified  assessment  per 
share.  The  compact  of  reorganization  further  provided  that, 
if  any  holder  of  the  common  stock  declined  or  failed  to  pay 
the  assessment,  the  privilege  of  receiving  such  common  stock 
of  the  reorganized  company  should  vest  in  other  persons 
named.  The  legal  representatives  of  a  deceased  holder  of  the 
old  stock  having  failed  to  pay  the  assessments  due  thereon, 
it  was  held  that  one  who  purchased  such  stock  after  such  fail- 
ure could  not  compel  a  transfer  to  him  of  new  stock  on  tender 
of  the  assessments  which  were  due.'* 

His  legal  representative,  standing  in 
his  place,  and  vested  with  his  rights 
and  privileges,  declined  and  failed  to 
pay  the  remaining  installments.  By 
reason  of  this  default,  and  under  the 
terms  of  the  agreement,  the  rights  of 
third  parties  supervened;  and  the 
stock  to  which  the  Rickins  estate 
would  have  been  entitled,  had  the  as- 
sessment been  paid,  was  held  thence- 
forth subject  to  the  rights  of  other 
beneficiaries  named.  The  legal  rep- 
resentative of  Eickins  having  de- 
cided, with  a  full  knowledge  of  all 
the  facts,  not  to  avail  himself  of  the 
provisions  of  the  agreement,  and  hav- 
ing deliberately  suffered  the  time  to 
pass  under  which  the  assessment 
could  be  paid,  no  right  of  redemption 
remained  in  him,  and  the  privilege  to 
exchange  stock  under  the  agreement 
was  at  an  end.  More  than  a  year 
after  the  Rickins  estate  had  lost  all 
right  to  exchange  this  stock,  the 
plaintiff  purchased  it,  the  par  value 
being  $100,000,  for  $276,  made  a  subse- 
quent tender  of  the  amount  due  for 
unpaid  installments  and  interest,  and 
now  comes  into  a  court  of  equity,  and 
asks  its  aid  to  compel  the  exchange 


ganization,  as  we  have  seen,  was  ef- 
fected merely  to  enable  the  same 
persons,  with  the  same,  and  possibly 
a  little  additional,  capital,  to  enlarge 
the  business.  The  law  treats  the  new 
organization,  if  formed  as  alleged  in 
the  complaint  and  admitted  by  the 
demurrer,  as  to  all  intents  and  pur- 
poses the  same  body,  still  answerable 
for  its  own  contracts  made  under  a 
different  name.  If  the  old  company 
has  ceased  to  exist,  and  been  merged 
in  the  new,  it  has  no  separate  entity, 
is  not  liable  to  be  dissolved,  and  can 
not  be  made  a  party  to  the  action." 

'  Dow  V.  Iowa  Cent.  R.  Co., 
144  N.,  Y.  426;  39  N.  E.  Rep.  398, 
Bartlett,  J.:  "It  follows  that  the 
privilege  of  Rickins  to  exchange  his 
stock  did  not  spring  from  his  original 
rights  as  a  stockholder,  but  depended 
wholly  upon  the  provisions  of  the 
agreement,  to  which  he  was  not  a 
party,  and  under  which  he  was  a 
mere  beneficiary.  Rickins  elected  to 
accept  the  benefit  conferred  upon  him 
by  this  agreement,  subject  to  the 
burden  of  the  assessment,  and  paid 
the  first  installment.  Before  the  sec- 
ond   installment   was   due,  he  died. 
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§  1134.  Consolidation  is  statutory. — In  the  absence  of  au- 
thority in  the  charter  of  a  corporation,  the  legislature  has  no 
power  to  provide  for  its  consolidation  with  another  corporation 
created  for  a  different  purpose,  unless  by  the  unanimous  con- 
sent of  the  stockholders  ;  and  any  one  or  more  of  the  stock- 
holders may  sue  to  prevent  such  a,  consolidation  attempted  by 
the  directors  under  legislative  authority.  It  is  not  necessary 
that  the  action  should  be  in  the  name  of  the  corporation.  The 
consolidation  of  one  turnpike  road  company  with  another,  cre- 
ated for  a  different  purpose,  was  void,  although  made  under 
legislative  authority,  unless  done  by  the  unanimous  consent  of 
the  stockholders,  there  being  no  authority  therefor  in  the  char- 
ter of  the  corporation,  and  an  action  in  equity  was  properly 
brought  by  certain  stockholders  to  prevent  the  consolidation, 
the  tw9  corporations  and  the  directors  in  both  being  made  de- 
fendants.' In  the  consolidation  of  railroad  companies,  a  Mich- 
igan statute  requires  the  publication  of  separate  notices  of  the 
meetings  of  the  directors  of  the  companies  proposing  consolida- 
tion for  the  purpose  of  agreeing  on  terms.  It  was  held,  that  such 
notice  need  only  be  published  by  the  company  giving  it  in  the 
counties  through  which  its  road  runs  ;  and  when  the  record 
of  the  directors'  meeting  shows  that  all  directors  present,  being 
a  quorum,  voted  for  consolidation,  but  fails  to  show  that  no- 

of  his  stock.  We  are  of  the  opinion  Zinn,  79  Ky.  300.  Here  the  directors 
that  the  claim  of  the  plaintiff  is  spec-  are  attempting  to  transfer  the  stock 
ulative,  wholly  without  merit,  and  of  these  appellants,  by  a  majority  vote 
has  no  foundation  in  law  or  equity."  of  the  stockholders,  to  a  corporation 
'Botts,  etc.,  «.  Simpsonville  Road  of  which  they  are  not  members,  or  to 
Co.,  88  Ky.  54.  "AVe  do  not  under-  blen<l  the  stock  and  make  one  corpo- 
stand,  in  a  case  like  this,  that  the  ration  out  of  both.  This  can  not  be 
stockholders,  or  any  one  of  them,  done  without  the  consent  of  the  stock- 
are  denied  the  right  to  sue.  The  holder,  and  is  in  plain  disregard  of 
action  of  the  board  of  directors  in  his  contract  rights  when  he  becomes  a 
this  case  is  alleged  to  be  ultra  member  of  the  corporation.  There  is 
vires,  beyond  the  authority  con-  no  authority  in  the  charter  of  the  com- 
ferred  on  them  by  the  charter,  and  pany  to  which  he  belongs,  authorizing 
in  all  such  cases  the  stockholder  may  a  consolidation  with  any  other  compa- 
bring  his  action  without  consulting  ny,  and  in  such  a  state  of  case  there 
those  who  manage  the  legitimate  af-  is  no  authority  holding  that  his  prop- 
fairs  of  the  corporation.  This  is  the  erty  or  right  in  one  company  can  be 
rule  recognized  in  Hawes  c.  Oakland,  transferred  against  his  will  to  another 
104   U.   S.   450,   and  in   Shawhan   v.  company." 
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tice  of  the  meeting  was  given  to  the  absent  directors,  the  pre- 
sumption will  be  that  it  was  duly  given/  An  agreement  for 
consolidation  of  two  railroad  companies,  if  actually  duly  signed 
and  sealed  after  the  meetings  of  the  stockholders  of  both  com- 
panies had  been  held  and  the  consolidation  ordered,  is  not  ren- 
dered invalid  by  the  fact  that  it  bears  date  prior  to  the  meetings.^ 
It  is  a  violation  of  law  for  a  manufacturing  corporation  to  enter 
into  a  partnership.  A  consolidation  of  such  corporations,  save 
in  the  manner  and  as  provided  by  statute,  and  whether  made 
directly,  or  indirectly  through  the  medium  of  a  trust,  is  un- 
lawful and  injurious  to  the  public  interest.' 

§  1125.  Irregularities  in  consolidation. — A  corporation  which 
has  voluntarily  become  consolidated  with  another,  participat- 
ing in  all  the  necessary  proceedings  in  such  consolidation,  and 
has  permitted  the  de  facto  corporation  so  formed  to  control  its 
business  and  property,  and  third  parties  to  acquire  rights  and 
interests  based  on  the  existence  of  such  de  facto  corporation, 
can  not  sue  to  have  such  consolidation  declared  invalid  by  rea- 
son of  irregularities  in  its  formation,  nor  can  a  stockholder  of 
such  constituent  corporation,  who  has  so  participated  and  ac- 
quiesced in  the  proceedings,  maintain  such  action.*     The  In- 

'  Wells  V.  Rodgers,  60  Mich.  525.  corporation,  complaining  of  such  ir- 

^  Wells  V.  Eodgers,  27  N.  W.  Eep.  regularities,  attack  and  overthrow  the 

671;  60  Mich.  525.  de  facto  corporation,  thereby  dissolv- 

'  People  V.  North  River  Sugar  Re-  ing  such  corporation,  dislodging  the 

fining  Co.,  121  N.  Y.  582.  interests  of  the  public,  and  condemn- 

*  Bradford  «.  Frankfort,  etc.,  R.  Co.,  ing  the  corporate  rights  of  that  corpo- 
142Ind.  383;  40  N.  E.  Rep.  741,  per  ration?  The  interests  of  the  public 
Hackney,  J. :  "Conceding  the  exist-  forbid  it,  and,  if  the  irregularities 
ence  of  irregularities  in  the  proceed-  complained  of  were  riltra  vires,  the  at- 
ings  of  consolidation,  although  none  tempt  to  do  so  is  but  the  usurpation 
occur  to  us  to  affect  the  validity  of  the  of  the  exclusive  prerogatives  of  the 
consolidation,  we  are  confronted  with  state.  The  corporation  the  Frankfort, 
the  proposition  that  the  present  com-  St.  Louis  and  Toledo  Railroad  Compa- 
pany,  and  we  may  say  the  same  of  the  ny  occupied  no  better  or  different  atti- 
organization  by  consolidation,  is  a  de  tude  than  that  occupied  by  Bradford. 
facto  corporation,  sustaining  an  im-  It  participated  in  every  step  essential 
portant  relation  to  the  public,  and  ex-  to  the  creation  of  a  de  facto  corpo- 
ercising  powers  and  privileges  under  ration  by  consolidation,  and  it  has 
the  laws  of  the  state  with  the  acquies-  stood  by  for  years  permitting  mort- 
cence  of  the  authorities  of  the  state,  gage  foreclosures  as  upon  its  prop- 
Such  being  the  case,  can  a  constituent  erty,  permitting  purchasers  to  ac- 
93 
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diana  statute  providing  that  any  railroad  corporation  in  tlie 
state  may  consolidate  its  stock  with  that  of  a  railroad  corpora- 
tion in  an  adjoining  state,  "upon  such  terms  as  may  be  by 
them  mutually  agreed  upon,  in  accordance  with  the  laws  of 
the  adjoining  state,"  does  not  require  that  a  meeting  of  the 
stockholders  of  a  corporation  in  the  state,  called  to  act  upon  a 
proposition  to  consolidate  with  a  corporation  in  an  adjoining 
state,  shall  be  called  and  conducted  in  accordance  with  the^ 
laws  of  such  adjoining  state,  but  only  that  the  terms  of  con- 
solidation shall  not  conflict  with  those  laws.' 

§  1126.  Residence  of  consolidated  company. — When  a  con- 
solidated company  is  formed  by  the  union  of  three  corpora- 
tions chartered  by  different  states  it  is  a  citizen  of  each  of  the 


quire  supposed  titles,  and  new  cor- 
porations to  form,  to  purchase,  to 
consolidate  with  still  other  corpora- 
tions, and  large  sums  to  be  expended 
in  extending  the  gauge,  suffering 
mortgage  bonds  to  be  issued  and  put 
upon  the  market — all  without  ques- 
tion. Leaving  out  of  view  the  rights 
of  stockholders  not  present  at  the  21st 
of  February  meeting,  and  offering  no 
intimation  as  to  their  rights,  or  as  to 
the  existence  of  an  estoppel  against 
them,  we  can  not  avoid  the  conclusion 
that  equity  will  not  permit  those  who 
participated  in  the  acts  complained  of 
to  stand  by,  taking  the  chances  of 
good  or  ill  fortune  from  their  acts, 
and  then,  when  such  nets  have  proven 
fruitless,  to  complain  that  such  acts 
were  irregular,  or  even  fraudulent, 
and  to  seek  relief  therefrom.  If  equitjr 
will  not  so  permit,  the  answers  were 
good,  and  the  appellants  must  lioth 
fail.  Tn  Swartwout  v.  Railroad  Co., 
'.'4  Mich.  389,  .Tudge  Cooley  said  of 
this  question  :  'Where  there  is  thus  a 
coi'poration  de  facto,  with  no  want  of 
legislative  poWer  to  its  due  and  legal 
existence;  where  it  is  proceeding  in 
the  performance  of  corporate  func- 
tions. ;ind  the  public  are  dealing  with 
it  onth.e  supposition  that  it  is  what  it 


professes  to  be,  and  the  questions  sug- 
gested are  only  whether  there  has 
been  exact  regularity  and  strict  com- 
pliance with  the  provisions  of  the 
law  relating  to  incorporation,  it  is 
plainly  a  dictate  of  justice  and  of  pub- 
lic policy  that,  in  controversies  be- 
tween the  de  facto  corporation  and 
those  who  have  entered  into  contract 
relations  with  it,  as  corporators  or 
otherwise,  such  questions  should  not 
be  suffered  to  be  raised.'  See  also, 
Ba.'cs  ?'.  Wilson,  14  Colo.  140;  24  Pac. 
Eep.  99 ;  I\Ierchants'  and  Planters' 
Line  v.  Waganer,  71  Ala.  581 ;  Good- 
rich V.  Reynolds,  31  111.  490;  City  of 
St.  Louis  V.  Shields,  62  Mo.  247;  Ca- 
nal Co.  V.  Pinkham,  1  Idaho,  790.  If 
a,  stockholder  participate  in  the  trans- 
actions complained  of,  he  will  be  de- 
nied relief.  Parsons  v.  Joseph,  92 
Ala.  403;  8  So.  Rep.  7SS ;  Battelle  v. 
Pavement  C.,  37  Minn.  89;  33  N.  W. 
Rep.  327;  Tenner  r.  Railroad  Co.,  28 
Fed.  Rep.  581;  Barr  v.  Glass  Co.,  51 
Fed.  Rep.  33 ;  Rio  Grande  Cattle  C.>. 
V.  Burns,  82  Texas,  50;  17  S.  W..Rep. 
1043;  Jones  )-.  Turnpike  Co.,  7  Ind. 
547;  Judah  v.  Insurance  Co.,  4  Ind. 

'  Bradford  v.  Frankfort,  etc.,  R.  Co., 
142  Ind.  383;  40  N.  E.  Rep.  741. 
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states  which  granted  the  charter  to  any  one  of  its  constituent 
companies,  and  when  sued  in  one  of  these  states  it  can  not 
claim  the  right  of  removal  on  the  ground  that,  it  is  also  a  citi- 
zen of  another  state.'  But  in  the  conduct  of  its  corporate  busi- 
ness the  consolidated  corporation  acts  as  a  unit, — as  one  corpo- 
ration and  not  three;  and,  in  the  absence  of  a  statutory  provision 
to  the  contrary,  it  may  transact  its  corporate  business  in  one 
state  for  all,  and  the  contracts  it  enters  into  and  the  liabilities 
it  incurs  in  one  state  are  binding  upon  it  in  all  the  states,  and 
may  be  enforced  against  it  in  any  one  of  them  when  the  action 
is  transitory.' 

§  1127.   New  corporation  as  successor  of  the  old  ones. — 

Where  one  or  more  corporations  are  consolidated  into  a  new 
corporation  with  a  new  name,  and  the  old  corporations  go 
entirely  out  of  existence,  if  no  arrangements  are  made  respect- 
ing the  property  and  liabilities  of  the  corporations  that  cease 
to  exist  concerning  the  debts  and  obligations  of  such  corpora- 
tions, the  consolidated  or  new  corporation  will  be  answerable 
for  the  liabilities  of  its  constituent  companies.  In  such  a  case 
the  new  corporation  succeeds  to  all  the  property  of  the  old 
corporations,  and  the  debts  of  the  old  corporations  become  by 

'  Fitzgerald  v.  Missouri  Pacific  R.  olis,  etc.,  E.  Co.,  9  Biss.  144;   same 

Co.,  45  Fed.  Hep.  812,  per  Caldwell,  case,  under  title  of  Pennsylvania  E. 

J.:    "  For  the  purposes  of  jurisdiction  Co.  u.  St.  Louis,  etc.,  E.  Co.,118U.S. 

in  the  Federal  courts,  and  securing  to  290 ;  6  Sup.   Ct.   Eep.   1094 ;  Eacine, 

the  states  the   exercise  of  their  just  etc.,  E.  Co.  v.  Farmers'  Loan  Co.,  49 

powers  over  corporations  of  their  own  111.  331 ;  Quincy  E.  Co.  v.  Adams  Co., 

creation,  and  over    property  within  88  III.  Eep.  615;   Home  v.  Eailroad 

their    jurisdiction,    the    consolidated  Co.,  62  N.  H.  454;  Paul  ^.  Baltimore, 

company  is  conclusively  presumed  to  etc.,  E.  Co.,  44  Fed.  Eep.  513 ;  Nashua, 

be  a  citizen  of  each  of  the  states  whose  etc.,  E.  Co.  v.  Boston  &  Lowell  E.  Co., 

laws  and  corporations  contributed  to  136  IT.  S.,  356,  382;  10  Sup.  Ct.  Eep. 

its  formation.     It  enjoys  in  each  state  1004 ;  Pacific  E.  Co.  v.  Missouri  Pacific 

all  the  powers  and  privileges  the  cor-  E.  Co,  23  Fed.  Eep.  565;  Guinault  u.  ■ 

poration    there    chartered   had,    and  Eailroad  Co.,  42  La.  Ann.  52;  6  So. 

must    answer  in  the   courts,   and  is  Eep.  850;    Central  Trust  Co.   i>.   St. 

amenable  to  the  laws  of  each  state  Louis,  etc.,  E.  Co.,  41  Fed.  Eep.  551." 

respectively  as  a  corporation  of  that  "  Graham  v.  Eailroad  Co.,  118  U.  S. 

state.     Eailroad  Co.   v.  Whitton,   13  161;  6  Sup.  Ct.  Eep.  1009.    In  this  case 

"Wall.  270-  Muller  v.  Dows,  94  U.  S.  the  author  was  of  counsel  in  the  Fed- 

444-    Farnum  c.  Canal  Co.,  1  Sumn.  eral  supreme  court  for  the  plaintiff. 

46-  St.  Louis,  etc.,  E.  Co.  v.  Indianap-  Home  v.  Eailroad  Co.,  62  N.  H.  454. 
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implication  the  obligations  of  the  new  corporation.^  Where  a 
consolidation  of  railroad  companies  takes  place,  in  pursuance 
of  the  statute,  the  corporation  into  which  the  original  com- 


'  Berry  v.  Kansas  Citj',  etc.,  R.  Co., 
52  Kan.  759 ;  36  Pac.  Eep.  724,  per  cu- 
riam: "This  court  did  not  decide  that 
a  consolidated  company  could  not,  by 
an  express  stipulation, limitits  liability 
for  the  debts  and  torts  of  its  constitu- 
ent companies.  It  is  doubtful,  how- 
ever, whether  the  new  company  can, 
by  express  agreement,  relieve  the 
property  of  the  old  company,  which 
it  has  obtained  by  consolidation,  from 
a  judgment  recovered  against  the  new 
company  by  a  creditor  of  the  old  com- 
pany. All  of  the  authorities  seem  to 
agree  that,  'unless  the  statute  or 
articles  of  consolidation  make  express 
provision  therefor,  the  new  corpora- 
tion assumes  all  the  liabilities  of  the 
old  ones,  at  least  in  equity,  to  the 
extent  of  the  property  received  by  it 
from  the  old  corporation.'  3  Woods 
on  Eailway  Law,  §486;  Brum  v.  In- 
surance Co.,  16  Fed.  Rep.  140;  Rail- 
way Co.  V.  Ham,  114  U.  S.  587 ;  5  Sup. 
Ct.  Rep.  1081.  The  foundation  of  the 
liability  of  a  consolidated  corporation 
may  rest  on  a  statute  or  on  an  agree- 
ment, either  expressed  or  implied. 
If  the  statute  does  not  provide  that 
the  new  company  shall  assume  tlie 
debts  and  liabilities  of  the  constituent 
companies,  and  there  is  no  express 
agreement  respecting  the  same,  the 
debts  of  the  original  companies  follow 
as  an  incident  of  the  consolidation, 
and  become  by  implication  the  obli- 
gations of  the  new  corporation.  Rail- 
road Co.  V.  Powell,  40  Ind.  37 ;  Railroad 
Co.  V.  Hendricks,  41  Ind.  48;  Railway 
Co.  V.  Boney,  117  Ind.  501 ;  20  N.  E. 
Rep.  432;  Railroad  Co.  v.  Shirley,  54 
Tex.  125.  In  the  latter  case  it  was 
said:  'If  neither  statute  nor  agree- 
ment make  mention  of  creditors,  the 
consolidated  corporation    is  held  to 


have  assumed  the  liabilities  of  its 
constituents.'  Jones  on  Railroad  Se- 
curities (2d  ed.),  in  his  note  to  section 
364,  quotes  the  following  from  Eail- 
way Co.  u.  Boney,  supra:  'The  rule 
which  the  authorities  support  seems 
to  be  that,  where  one  corporation  goes 
entirely  out  of  existence  by  being  in- 
corporated into  another,  if  no  arrange- 
ments are  made  respecting  the  prop- 
erty, and  liabilities  of  the  corpora- 
tion that  ceases  to  exist,  the  corpo- 
ration into  which  it  is  merged  will 
succeed  to  all  its  property,  and 
be  answerable  for  all  its  liabil- 
ities.' In  the  Whipple  Case,  28 
Kan.  474,  the  railway  company,  in  its 
defense,  offered  in  evidence  the  arti- 
cles of  consolidation,  and  these  articles 
showed  that  the  company  did  not 
assume  any  of  the  debts  or  liabilities 
of  the  constituent  companies ;  but 
that  the  corporate  existence  of  the 
companies  was  preserved  for  the  pur- 
pose of  adjusting  all  claims  and  de- 
mands. If,  upon  the  trial  of  this  case, 
the  railroad  company  had  offered  in 
its  defense  its  articles  of  consolidation , 
on  file  in  the  public  records  of  the 
office  of  the  secretary  of  state,  it  would 
have  been  shown  that  the  articles  ex- 
pressly provided  the  new  company 
should  'pay,  perform,  and  discharge 
all  the  debts,  duties,  contracts,  and  ob- 
ligations of  every  description  of  each  of 
its  several  constituent  corporations.'  " 
In  Hancock  Ins.  Co.  v.  Worcester,  etc., 
R.  Co.,  149  Mass.  214,  Holmes,  J., 
said:  "It  is  usual  for  consolidating 
statutes  to  introduce  more  or  less  of 
the  element  of  succession,  or  contin- 
uity of  legal  person  as  to  existing 
rights  and  duties,  notwithstanding 
the  fact  that  in  other  respects  the  old 
and    new    corporations   are    not   the 
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panics  are  so  merged  becomes  liable  for  all  the  valid  debts  and 
obligations  of  the  consolidated  companies,  and  a  judgment  in 
personam  may  be  rendered  against  it  therefor.' 


same;  e.  g.,  Boston  and  Providence 
Railroad  v.  Midland  Railroad,  1  Gray, 
340,  359 ;  Abbot  v.  New  York  and  New 
England  Railroad,  145  Mass.  450,453; 
Pullman's  Palace  Car  Co.  v.  Missouri 
Pacific  Railway,  115  IT.  S.  587.  It  is 
for  the  legislature  to  say  how  far  the 
new  corporation  shall  be  as  it  were, 
the  heir,  executor,  or  continuer  of  the 
old.  In  the  case  at  bar,  we  have  to 
take  into  account  the  intimate  con- 
nection of  the  two  corporations  with 
each  other  and  with  these  bonds,  the 
knowledge  which  the  legislature  must 
be  presumed  to  have  had,  the  terms 
of  the  consolidation,  and  the  very 
strong  provisions  on  the  question  be- 
fore us.  The  act  reads :  'The  corpo- 
ration so  established  shall  *  *  * 
be  subject  to  all  the  duties,  restric- 
tions, obligations,  debts,  and  liabili- 
ties to  which,  at  the  time  of  the  union, 
either  of  said  corporations  is  subject,' 
and  'all  claims  and  contracts  *  *  * 
against  either  corporation  may  be  en- 
forced by  suit  or  action,  to  be  com- 
menced and  prosecuted  *  *  *  * 
against  the  corporation  to  be  estab- 
lished under  this  act.'  "We  are  of 
opinion  that  these  words  are  too 
strong  for  the  defendant's  argument 
and  that  whether  the  plaintiff  was  en- 
titled to  demand  shares  in  the  new 
company  or  not,  it  was  entitled  to 
hold  the  defendant  to  its  predeces- 
sor's contract.  When  the  defendant 
failed  to  deliver  stock,  either  in  the 
new  company  or  the  old,  on  demand, 
it  became  liable  to  the  damages  agreed 
as  of  that  date.  As  in  one  view  the 
plaintiff's  right  to  demand  stock  was 
unabridged  by  the  consolidation,  its 
acceptance  of  interest  from  the  new 
corporation  had  no  more  effect  than 
acceptance  of  it  from  the  old  one.     It 


had  a  right  to  make  its  election  when 
it  chose." 

'  Louisville,  etc.,  R.  Co.  v.  Boney, 
117  Ind.  501,  per  Mitchell,  J. :  "In 
respect  to  the  first  question,  it  may  be 
said,  an  examination  of  the  statute 
will  disclose  that  ample  provision  is 
made  for  the  consolidation  of  railroad 
companies,  but  there  is  no  express 
statutory  declaration  that  the  corpo- 
ration into  which  the  consolidated 
companies  become  merged  shall  as- 
sume or  become  liable  for  the  debts 
and  obligations  of  the  original  compa- 
nies. The  effect  of  a  statutory  con- 
solidation is,  however,  practically  to 
dissolve  the  old  corporations  into  the 
new,  which  takes  their  place  and  suc- 
ceeds to  all  the  properly,  rights,  fran- 
chises and  privileges  of  the  several 
consolidated  companies.  While  it  is 
an  open  question  in  some  jurisdictions 
whether  or  not,  in  the  absence  of  a 
statute,  the  debts  of  the  original  com- 
panies follow  as  an  incident  of  the 
consolidation,  and  become  by  impli- 
cation the  obligations  of  the  new  cor- 
poration, it  is  settled  in  this  state  that 
the  act  of  consolidation  involves  an 
implied  assumption  by  the  new  com- 
pany of  all  the  valid  debts  and  liabili- 
ties of  the  consolidated  companies. 
Indianapolis,  etc.,  R.  Co.  v.  Jones,  29 
Ind.  465 ;  Columbus,  etc.,  Ry.  Co.  v. 
Powell,  40  Ind.  37 ;  Jeffersonville,  etc., 
R.  Co.  V.  Hendricks,  41  Ind.  48.  The 
rule  which  the  authorities  support 
seems  to  be,  that  where  one  corpora- 
tion goes  entirely  out  of  existence  by 
being  incorporated  into  another,  if  no 
arrangements  are  made  respecting  the 
property  and  liabilities  of  the  corpo- 
ration that  ceases  to  exist,  the  corpo- 
ration into  which  it  is  merged  will 
succeed  to  all  its  property,  and  be  an- 
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§  1128.  The  same  subject  continued — Eyidence. — The  con- 
solidation of  a  Missouri  corporation,  under  the  Missouri  act 
of  1869,  with  an  Iowa  corporation,  operated  to  extinguish  the 
old  company  and  to  form  a  new  one,  as  of  the  date  of  the 
consolidation,  and  the  provisions  concerning  exemption  from 
taxation,  in  the  old  charter,  did  not  pass  to  the  new  compa- 
ny.'    An    agreement  was   entered  into  for   a  consolidation  of 


swerable  for  all  its  liabilities.  Thomp- 
son V.  Abbott,  61  Mo.  176;  Mount 
Pleasant  u.  Beckwith,  100  U.  S.  514; 
Pullman  Car  Co.  v.  Missouri  Pacific 
Co.,  115  U.  S.  587." 

^  Keokuk  Eailroad  Co.  v.  Missouri, 
152  U .  S .  301 ,  per  cu  nam :  ' '  Other  cases 
to  the  same  effect,  as  Central,  etc.,  R. 
Co.  V.  Georgia,  92  U.  S.  665,  and  hold- 
ing that  the  act  of  consolidation  did  not 
operate  as  a  dissolution  of  the  constit- 
uent companies,  are  Chesapeake  and 
Ohio  Railroad  t).  Virginia,  94  U.  S.  718; 
Green  County  v.  Conness,  109  U.  S. 
104,  and  Tennessee  v.  Whitworth,  117 
U.S.  139.  Upon  the  other  hand  we  have 
held  that  the  consolidation  acta  of 
Ohio  and  Maine  worked  a  dissolution 
of  the  constituent  companies  and  the 
incorporation  of  a  new  company,  and 
that  such  company  was  subject  to  in- 
termediate acts  declaring  the  charters 
of  corporations  subject  to  be  altered, 
amended,  or  repealed  by  the  legisla- 
ture. Shields  v.  Ohio,  95  U.  S.  319; 
Railroad  Co.  v.  Maine,  96  U.  S.  499. 
A  leading  case  is  that  of  Railroad  Co. 
V.  Georgia,  98  U.  S.  359,  302,  wherein 
two  railroad  companies,  each  of  which 
enjoyed  by  its  charter  a  limited  ex- 
emption from  taxation,  were  consoli- 
dated by  an  act  of  the  legislature 
passed  April  18,  1863,  which  author- 
ized a  consolidation  of  their  stocks, 
conferred  upon  the  consolidated  com- 
panies full  corporate  powers,  and  con- 
tinued to  it  the  franchises,  privileges, 
and  immunities  which  the  companies 
had  held  by  their  original  charters. 
It  was  held  that  by  the  consolidation 


the  original  companies  were  dissolved 
and  a  new  corporation  created,  which 
became  subject  to  the  provisions  of  a 
statutory  code,  adopted  January  1, 
1863,  permitting  the  charters  of  private 
corporations  to  be  changed,  modified, 
or  destroyed  at  the  will  of  the  legisla- 
ture. It  was  further  held  that  a  sub- 
sequent legislative  act  taxing  the 
property  of  such  new  corporation  as 
other  property  in  the  state  was  taxed 
was  not  a  law  impairing  the  obliga- 
tion of  a  contract.  It  was  said  that 
the  consolidation  provided  for  was  not 
a  merger  of  one  company  into  anoth- 
er, and  thecase  of  Central,  etc.,  R.  Co. 
V.  Georgia,  92  U.  S.  665,  was  distin- 
guished from  it  in  this  particular. 
'Nor  was  it,'  says  Mr.  Justice  Strong, 
'a  mere  alliance  or  confederation  of 
the  two.  If  it  had  been,  each  would 
have  preserved  its  separate  existence 
as  well  as  its  corporate  name.  But 
the  act  authorized  the  consolidation 
of  the  stoclvs  of  the  two  companies, 
thus  making  one  capital  in  place  of 
two.  It  contemplated,  therefore,  that 
the  separate  capital  cf  each  company 
should  go  out  of  existence  as  the  cap- 
ital of  that  company.'  In  St.  Louis, 
Iron  ^Mountain,  etc..  Railway  i>.  Berry, 
113  U.  8.  465,  a  like  effect  was  given 
to  the  consolidation  of  two  roads  by 
an  agreement  which  provided  that  all 
the  property  of  each  company  should 
be  taken  and  deemed  to  be  transferred 
to  the  consolidated  company  as  such 
new  corporation  without  further  act 
or  deed.  It  was  held  that  this  created 
a  new  corporation,  with  an  existence 
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several  railroad  companies,  which  was  in  compliance  with  a 
South  Carolina  statute  providing  therefor,  and  was  executed 
by  each  board  of  directors,  and  submitted  to  the  stockholders  of 
the  several  companies.  The  minutes  of  the  action  of  three  of 
the  companies,  confirming  the  agreement,  were  in  evidence, 
but  the  minutes  of  the  other  company  had  been  lost.  The  old 
stock  was  surrendered,  and  the  new  certificates  were  accepted. 
The  new  company  took  full  charge  and  control  of  all  the  com- 
ponent roads,  without  question  or  exception,  and  for  years  ex- 
ercised such  control  and  derived  immense  advantage  from 
such  consolidation.  These  facts  were  held  sufficient  to  show 
that  the  agreement  was  accepted  and  ratified.' 

§  1139.  Powers  and  liabilities  of  consolidated  companies — 
Misjoinder. — Where  two  railroad  companies  unite  or  become 
consolidated  under  the  authority  of  law,  the  presumption  is, 
until  the  contrary  appears,  that  the  united  or  consolidated 
company  has  all  the  powers  and  privileges  and  is  subject  to 
all  the  restrictions  and  liabilities  of  those  out  of  which  it  is 
created.^  The  corporation  which  is  created  by  such  consolida- 
tion, or  the  surviving  corporation,  where  another  or  others  are 
merged  into  it  or  consolidated  with  it,  is  ordinarily  deemed  the 
same  as  each  of  the  corporations  which  formed  it  for  the  pur- 
pose of  answering  for  the  liabilities  of  the  old  corporation,  and 
may  be  sued  under  its  new  name  or  under  the  name  of  the  sur- 
viving company  for  their  debts  as  if  no  change  had  been  made 
in  the  name  or  in  the  organization  of  the  original  corpora- 
tions.' There  has  been  some  question  whether  the  consolidated 
company  could  be  sued  in  an  action  at  law  for  the  liabilities  of 
the  companies  composing  it,  or  whether  the  proceeding  must 

dating  from  the  time  tlie  consolida-  ^Tomlinson  v.  Brancli,  15  Wall, 
tion  took  effect,  and  that  it  was  sub-  460;  Tennessee  v.  "VVhitworth,  117 
jeot  to  constitutional  provisions  with  TJ.  S.  139-147;  6  Sup.  Ct.  Rep.  649. 
reference  to  taxation  in  force  at  that  '  Jones  on  Railway  Securities,  §  415  ; 
time.  See  also,  McMahan  v.  Morri-  1  Beach  on  Private  Corporations, 
son,  16  Ind.  17'2.  See  Pittsburgh,  etc.,  §§343,  344;  2  Morawetz  on  Private 
E.  Co.  V.  Keokuk  Bridge  Co.,  155  Corporations,  §  955;  Taylor  on  Pri- 
ll. S.  156,  15  Sup.  Ct.  Eep.  42."  vate  Corporations,  §  666;  4  Am.  and 

iPhinizy  v.  Augusta  and  Keokuk  E.  Eng.  Encyc.  of  Law,  272  n. 
Co.,  62  Fed.  Eep.  678. 
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be  in  equity;  but  the  better  view  seems  to  be  that,  when  a  con- 
solidation has  been  authorized  and  made,  it  confers  all  tlie 
rights,  property  and  franchises  of  the  old  company  upon  the 
new  or  consolidated  company,  and  subjects  it  to  all  the  liabili- 
ties of  the  old  companies;  and  an  action  at  law  may  be  brought 
against  the  new  or  consolidated  company  for  the  debts  or  torts 
of  the  old  companies.  The  question  is  not  whether  the  con- 
solidation compels  a  creditor  to  accept  the  defendant  corpora- 
tion as  a  new  debtor  against  his  will,  or  a  person  who  has  been 
injured  to  resort  to  a  stranger  for  satisfaction,  but  whether  it 
empowers  the  creditor  or  the  person  injured  if  he  desires,  to  re- 
sort, in  the  first  instance,  to  the  corporation  which  by  the 
terms  of  the  consolidation  is  made  liable  to  him.'  Some  de- 
cisions hold  that  the  privity  necessary  to  support  this  action  is 
created  by  the  statute  authorizing  the  consolidation  and  the 
purchase  and  conveyance  under  it.  Other  authorities  place 
the  right  to  bring  such  action  on  the  ground  tliat  as  to  the 
liabilities  of  the  old  company  the  effect  of  tlie  consolidation  is 
not  to  dissolve  the  corporation  which  is  the  immediate  debtor, 
but  to  continue  its  existence  in  the  consolidated  corporation.^ 

'Langhorue    v.  Richmond   R.   Co.  this  case,  as  the  plaintiff  had  instituted 

(Va.  1895),  22  S.  E.  Rep.  159,  Buchan-  his   action  to  recover  damages  from 

an,  J.  the  consolidated  corporation  for  the 

^  1  Beach  on  Private  Corporations,  injury  alleged  to  have  been  done  him 
§  344 ;  2  Morawetz  on  Private  Corpora-  by  the  corporation  consolidated  with 
tions,  §  955 ;  Jones  on  Railway  Securi-  it,  it  was  necessary  for  him  to  allege 
ties,  §§  418,  419;  Taylor  on  Private  generally  the  authority  of  the  old 
Corporations,  §  666 ;  New  Bedford  R.  companies  to  consolidate,  and  the 
Co.  ■!'.  Old  Colony  R.  Co.,  120  Mass.  fact  that  they  had  consolidated,  and 
397;  Columbus,  etc.,  R.  Co.  v.  Skid-  under  what  name,  in  order  to  show 
more,  69  111.  566;  Arbuckleu.  Illinois,  the  liability  of  the  new  or  consoli- 
etc,  R.  Co.,  81  111.  429;  ilontgomery,  dated  corporation  for  the  injury  sued 
etc.,  R.  Co.  V.  Boring,  51  Ga.  582;  for.  The  declaration  states  a  good 
Siegert  ?). Abbott,  61  Md.  276;  Houston,  cause  of  action,  not  only  against  the 
etc.,  R.  Co.  V.  Shirley,  54  Texas,  125;  Richmond  Railway  Company,  known 
Indianola  R.  Co.  v.  Fryer,  56  Texas,  also  as  the  Richmond  City  Railway 
609;  AVarren^.  Mobile,  etc.,  R.  Co.,  49  Company,  but  also  against  the  Rich- 
Ala.  582  ;  Field  on  Corporations,  §  395  ;  mond  Railway  and  Electric  Company. 
State  V.  Baltimore  &  L.  R.  Co.,  81  Md.  To  this  there  can  be  no  objection,  as 
222 ;  26  Atl.  Rep.  865 ;  Berry  v.  Kansas  it  was  necessary  to  state  a  good  cause 
City,  etc.,  R.  Co.,  52  Kan.  774  ;  36  Pac.  of  action  against  both  the  Richmond 
Rep.  724.  In  Langhorne  n.  Richmond  City  Railway  Company  and  the  Ricb- 
R.  Co.,  supra,  Buchanan,  J.,  said:  "In  mond  Railway  and  Electric  Company ; 
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§  1130.  The  same  subject  continned — The  rule  in  New  Jer- 
sey. — Under  the  New  Jersey  consolidation  statute  of  1893  re- 
quiring the  consolidation  agreement  to  prescribe  the  amount  of 
capital  stock  of  the  new  corporation  and  the  manner  of  con- 
verting the  stock  of  the  old  corporations  into  that  of  the  new 
and  vesting  the  property  of  the  old  corporations  in  the 
new  one,  and  rendering  it  liable  for  their  debts,  it  is  held  that 
the  new  corporation  has  the  power  to  secure,  by  mortgage,  the 
bonds  which  it  issues  to  pay  off  the  debts  and  liens  of  the  old 
corporations,  although  such  debts  were  not  provided  for  by  the 
consolidation  agreement.'     The  vice  chancellor  also  held  that, 


otherwise  there  could  be  no  recovery 
against  the  last-named  company,  since 
its  liability  depends  upon  the  liabil- 
ity of  the  Richmond  City  Railway 
Company.  But  the  defect  in  the 
declaration  is  in  joining  them  as  de- 
fendants. They  are  not  jointly  liable. 
One  is  liable  for  committing  the  al- 
leged injury ;  the  other  is  liable  by 
reason  of  the  consolidation  proceed- 
ings. The  plaintiff  has  the  right  to 
sue  either  for  the  injury  alleged  to 
have  been  done,  but  has  no  right  to 
sue  both  in  the  same  action  at  law.  If 
an  action  at  law  be  brought  against 
two  or  more  persons,  it  must  appear 
from  the  declaration  that  the  contract 
or  tort  upon  which  it  ia  brought  is  a 
joint  contract  or  a  joint  tort.  2  Tucker, 
208,  214,  226.  It  was  held  in  Sanders 
V.  Clason,  13  Minn.  379,  that  a  'cause 
of  action  against  a  defendant  for  the 
value  of  goods  sold  and  delivered  and 
a  cause  of  action  against  a  third  per- 
son on  the  promise  to  such  defendant 
to  pay  said  debt  to  the  plaintiff  are 
improperly  joined,  and  the  complaint 
is  bad  on  demurrer.'  " 

'Camden,  etc..  Trust  Co.  v.  Bur- 
lington Carpet  Co.(N.  J.  Eq.  Dec.  1895), 
33  Atl.  Rep.  479,  Emery,  V.  0. .  "The 
company  had  authority  to  execute  the 
mortgage  in  question.  The  company 
was  a  corporation  created  by  the  mer- 
ger or  consolidation  of  two  previously 


existing  corporations,  under  the  au- 
thority of  the  act  of  1893  (c.  67,  p.  121), 
entitled,  'An  act  to  authorize  corpora- 
tions incorporated  under  the  laws  of 
this  state  to  merge  and  consolidate 
their  corporate  franchises  and  other 
property.'  Under  this  act  (section  2, 
subsec.  1),  the  agreement  of  consoli- 
dation is  to  prescribe,  among  other 
things,  the  amount  of  the  capital  stock 
of  the  new  corporation,  and  the  man- 
ner of  converting  the  capital  stock  of 
each  of  the  merging  or  consolidating 
corporations  into  the  stock  or  obliga- 
tions of  the  new  corporation.  By  sec- 
tion 4,  all  the  debts  and  liabilities  of 
the  former  corporations  attach  to  the 
new  corporation,  which  upon  the  mer- 
ger is  vested  with  all  the  property  of 
the  former  corporations,  saving  the 
rights  of  their  creditors  and  their 
liens.  Section  6  provides  that  the 
new  or  consolidated  corporation  shall 
have  power  and  authority  to  issue 
bonds  or  other  obligations,  negotiable 
or  otherwise,  to  an  amount  sufficient, 
with  its  capital  stock,  to  provide  for 
all  the  payments  it  will  be  required  to 
make,  or  obligations  it  will  be  re- 
quired to  assume,  in  order  to  effect 
such  merger  or  consolidation,  and  to 
mortgage  its  franchises  and  property 
to  secure  such  bonds.  In  the  present 
case  the  consolidation  agreement  pro- 
vided that  the   capital  stock  of  the 
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inasmuch  as  the  act  of  1893  terminated  the  existence  of  the 
former  companies,  so  far  as  their  stockholders  were  concerned, 
upon  the  formation  of  the  new  company  under  it  the  stock- 
holders of  the  old  companies  became,  ipso  facto,  on  the 
merger,  such  shareholders  in  the  new  company  as  would  en- 
title them  to  be  considered  qualified  as  directors  of  the  new 
company,  and  that  for  this  purpose  a  certificate  of  stock  of  the 
old  company,  for  which,  under  the  consolidation  agreement,  a 
similar  certificate  in  the  new  company  must  be  issued,  was  a 
sufficient  qualification.' 

§  1131.  Consolidated  company's  right  to  bonds. — The  rule 
is  that,  if  bonds  are  voted  to  a  railroad  company  which  at  that 
time  is  authorized    to    consolidate  with    other  railroads,  then 


new  corporation  should  be  $400,000, 
being  equal  to  the  joint  issue  of  both 
the  constituent  couipanies,  and  that 
the  stock  of  the  new  company  should 
be  issued,  share  for  share,  for  the  sur- 
rendered stock  of  the  old  companies. 
There  was  no  provision  in  the  consol- 
idation agreement  for  the  payment 
of  any  cash  for  any  portion  of  the 
old  stock  of  either  company,  or  for  the 
issuing  of  any  obligations  of  the  new 
company  on  such  exchange  or  sur- 
render, nor  was  there  any  provision 
in  the  consolidation  agreement  relat- 
ing to  the  debts  of  the  old  companies. 
The  mortgage  now  in  question  was 
made  to  secure  an  issue  of  bonds  to 
the  amount  of  1400,000,  which  bonds 
were  to  be  used  in  part  for  the  pur- 
pose of  paying  off  mortgage  liens  and 
indebtedness  of  each  of  the  constitu- 
ent companies  existing  at  the  time  of 
consolidation.  The  amount  of  this 
pre-existing  indebtedness  was  not 
equal  to  $400,000,  the  sum  fixed  for 
the  capital  stock  of  the  new  company, 
and  counsel  for  the  receiver  contends 
that  the  new  company  was  therefore 
not  entitled,  under  the  sixth  section, 
to  issue  any  bonds  to  be  used  for  pay- 
ing this  indebtedness,  and  that  this 


sixth  section  is  the  only  authority  for 
any  issue  of  bonds  by  the  new  com- 
pany. But  it  seems  clear  to  me  that 
the  bonds  specially  authorized  by  the 
sixth  section  were  the  bonds  necessary 
to  provide  for  the  payments  to  be 
made  or  the  obligations  to  be  issued 
in  order  to  effect  the  merger  or  con- 
solidation on  the  terms  therein  pro- 
vided, ('.  e.,  to  provide  the  cash  or  obli- 
gations which  were  made  necessary 
on  the  conversion  of  the  stock,  or 
other  purposes  specially  provided  for 
by  the  agreement,  and  necessary  in 
order  to  effect  the  merger  according 
to  the  terms  of  the  agreement.  The 
payment  of  the  pre-existing  debts  of 
the  old  companies  was  not  an  obliga- 
tion which  the  new  corporation  was 
required  to  assume  in  order  to  effect 
the  merger,  but  was  an  obligation  im- 
posed upon  it  by  law  as  a  consequence 
of  the  act  of  merger ;  and  for  the  pay- 
ment or  securing  of  such  indebtedness 
the  new  corporation  has  all  the  gen- 
eral powers  of  any  corporation,  in- 
cluding the  power  to  mortgage." 

'Camden  Trust  Co.  r.  Burlington 
Carpet  Co.  (N.  J.  Eq.l,  33  Atl.  Rep. 
479,  and  see  Jre  re  St.  Lawrence  Steam- 
boat Co.,  44  N.  J.  Law,  529,  541. 
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the  bonds  may  properly  be  delivered  to  the  consolidated  com- 
pany.' 

§  1132.   Stockholders'  rights  in  case  of  consolidation. — Dis- 
senting stockholders  of  a  certain    railroad    company,  who  ac- 


^  Livingston  Co.  v.  First  National 
Bank,  128  U.  S.  102;  9  Sup.  Ct.  Eep. 
18,  per  Blatchford,  J. :  "  In  Town  of 
East  Lincoln  v.  Davenport,  94  U.  S. 
801,  at  October  term,  1876,  which  was 
a  suit  on  coupons  attached  to  bonds 
issued  by  a  town  in  Illinois,  provision 
had  been  made  by  statute,  prior  to  the 
time  when  a  subscription  was  made 
by  that  town  to  the  stock  of  a  railroad 
company,  that  the  company  might 
consolidate  with  other  companies,  in 
order  to  carry  out  the  object  of  its 
charter,  and  that  its  franchises,  rights, 
subscriptions  and  credits  might  be 
transferred,  and  such  consolidation 
was  effected,  and  a  subsequent  transfer 
by  the  consolidated  company  was  law- 
fully made  to  a  new  company  engaged 
in  constructing  a  connecting  road, 
thus  forming  a  continuous  line,  the 
stockholders  in  the  former  companies 
becoming  stockholders  in  the  new 
company.  It  was  held  that  a  delivery 
by  the  town  to  such  new  company  of 
bonds  for  the  payment  of  the  original 
subscription,  and  a  receipt  of  a  cer- 
tificate of  stock  in  the  new  company, 
were  warranted  by  law .  In  the  opinion 
of  the  court,  the  doctrine  of  the  case 
of  County  of  Scotland  v.  Thomas,  94 
U.  S.  682,  was  confirmed,  and  the  dis- 
tinction drawn  in  that  case  between 
it  and  the  case  of  Harshman  v.  Bates 
County,  92  U.  S.  569,  was  adverted  to. 
We  concur  with  the  court  below  in 
holding  that  the  aid  voted  must  be 
deemed  to  have  been  given  in  view  of 
the  then  existing  statute,  authorizing 
two  or  more  railroad  companies  form- 
ing a  continuous  or  connected  line  to 
consolidate  and  form  one  corporation, 
and  investing  the  consolidated  com- 


pany with  the  powers,  rights,  property 
and  franchises  of  the  constituent  com- 
panies. Nugent  V.  The  Supervisors,  19 
Wall.  241;  County  of  Scotland  v. 
Thomas,  94  U.  S.  682;  Town  of  East 
Lincoln  v.  Davenport,  94  U.  S.  801 
Wilson  V.  Salamanca,  99  U.  S.  499 
Empire  v.  Darlington,  101  U.  S.  87 
Menasha  v.  Hazard,  102  TJ.  S.  81 
Barter  v.  Kernochan,  103  U.  S.  562 
County  of  Tipton  v.  Locomotive  Works, 
103  U.  S.  523.  In  Denison  c;.  City  of 
Columbus,  62  Fed.  Rep.  775,  it  ap- 
peared that  Acts  of  Alabama  1868,  p. 
462  (a  general  act  for  the  creation  of 
railroads),  §  21,  authorized  railroads 
to  consolidate  on  certain  conditions. 
Section  23  transferred  all  the  property 
and  choses  in  action  of  each  constit- 
uent company  to  the  consolidated 
company.  Acts  of  Mississippi  1871, 
pp.  187,  188,  granted  the  C,  F.  &  D. 
E.  Co.  'all  the  privileges,  rights  and 
immunities'  conferred  by  the  Alabama 
act.  Acts  of  Mississippi  1882,  p.  836, 
authorized  the  bonds  which  were  pay- 
able to  the  C,  F.  &  D.  R.  Co.  to  be 
delivered  to  the  consolidated  company 
under  the  same  limitations  and  re- 
strictions under  which  they  would 
have  become  payable  to  such  payee. 
Acts  of  Mississippi  1872,  p.  298,  re- 
quired the  city  authorities  to  issue  the 
bonds  only  '  when  the  terms  of  sub- 
scription are  complied  with.'  It  was 
held  that  such  city,  in  an  action  by  an 
innocent  holder  of  such  bonds  on  over- 
due interest  coupons,  could  not  set  up 
as  a  defense  that  the  consolidated 
company  was  authorized  to  build  a 
different  road  from  the  one  originally 
chartered,  and  to  leave  such  city  off 
its  line  entirely." 
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quired  stock  subjectto  the  liability  of  alteration  of  its  charter  by 
virtue  of  the  public  statutes,  are  bound  by  the  terms  of  consol- 
idation with  another  company  made  in  accordance  with  the 
statute  authorizing  the  consolidation  of  the  two  companies  on 
terms  approved  by  a  majority  in  interest  of  the  stockholders  of 
each.'  In  1887,  under  a  statute  of  Pennsylvania,  a  company 
was  merged  and  consolidated  with  defendant,  another  cor- 
poration of  that  state,  the  latter  agreeing  that  each  stockholder 
of  the  former  company,  upon  surrender  of  any  evidence  he 
might  have,  by  certificate  or  otherwise,  of  his  right  to  stock, 
and,  if  he  had  none, then  upon  due  demand,  he  should  be  enti- 
tled to  a  certificate  of  its  capital  stock  in  the  proportion  of  one 
share  for  two  of  the  former  company.  It  was  held  that  a 
stockholder  could  not  maintain  any  action  against  defendant 
that  it  could  not  maintain  against  the  former  company,^  and  so 


'  Hale^.  Cheshire  Ry.  Co.,  161  Mass. 
443;  37  N.  E.  Rep.  307,  per  Allen, 
J. :  "The  plaintiffs  now  contend  that 
they  are  not  bound  by  these  terms, 
and  that  they  are  entitled  to  receive 
the  same  as  preferred  shareholders 
receive,  or,  if  the  agreement  of  con- 
solidation does  not  allow  this,  then 
that  they  are  entitled  to  go  behind 
the  agreement,  and  have  their  share 
of  the  assets  of  the  Cheshire  Railroad 
Company  as  upon  an  ordinary  liqui- 
dation of  its  affairs,  and  to  have  an 
accounting  accordingly.  We  do  not 
take  this  view  of  the  rights  of  the 
plaintiffs.  Dissenting  stockholders  are 
bound  by  the  vote  of  the  majority, 
acting  in  good  faith  and  within  legis- 
lative sanction.  It  was  within  the 
constitutional  power  of  the  legislature 
to  authorize  the  consolidation.  If  the 
plaintiffs  had  any  ground  for  com- 
plaint as  to  the  terms  of  the  plan  of 
consolidation,  they  should  have  tried 
to  prevent  its  going  into  effect.  They 
virtually  concede,  however,  that  the 
legislature  might  sanction  a  consoli- 
dation which  should  go  into  effect 
against  their  protest.     Since  the  con- 


solidation has  gone  into  effect,  they 
can  not  now  maintain  a  claim  for  bet- 
ter terms  to  themselves  than  have 
been  voted.  Durfee  v.  Old  Colony, 
etc.,  E.  Co.,  5  Allen,  230 ;  Agricultural, 
etc.,  R.  Co.  V.  Winchester,  13  Allen, 
29 ;  Nugent  ri.The  Supervisors,  19  Wall. 
241;  Pennsylvania  E.   Co.  v.  Miller, 

132  U.  S.  75,  83;  10  Sup.  Ct.  Rep.  34; 
Bishop  V.  Brainerd,  28  Conn.  289; 
Sparrow  v.  Evansville,  etc.,  R.  Co.,  7 
Ind.369  ;  Bish B.Johnson,  21  Ind.  299," 

^Babcock  u.  Schuylkill  R.  R.  Co., 

133  N.  Y.  420.  "It  is  not  necessary 
to  hold,  and  we  do  not  hold,  that  a 
person  who  has  subscribed  for  the 
stock  of  a  corporation,  and  thus  has 
become  bound  to  receive  and  to  pay 
for  the  same,  is  not  in  some  sense  a 
stockholder.  We  see  no  reason  to 
doubt  that  a  person  so  situated  sus- 
tains the  relation  of  a  stockholder,  at 
least  in  many  respects,  both  to  the 
corporation  and  its  creditors.  Van 
Alen  V.  Illinois  Central  E.  R.  Co.,  4 
Abb.  Ct.  App.  Dec,  443;  Curry  .. 
Scott,  54  Pa.  St.  270;  Rutter  v.  Kil- 
patrick,  63  N.  Y.  604 ;  Buffalo  &  N.  Y. 
0.  R.  Co.u.  Dudley,  14  N.  Y.  336-340; 
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was  not  entitled  to  a  certificate  of  stock  as  fully  paid  up  upon 
which  he  had  paid  but  ten  per  cent.  ' 


Spear  D.Crawford,14  Wend.  (N.Y.) ,  20. 
*  *  *  However  that  maybe,  it  is  clear 
that  he  could  not  maintain  any  action 
against  the  defendant  that  he  could 
not  maintain  against  the  Pottsville 
Company  before  the  consolidation. 
What  he  asks  is  the  issue  to  him  of 
ten  hundred  and  fifty  shares  of  paid- 
up  stock,  and  there  is  no  finding  or 
proof  that  he  ever  paid  anything  but 
the  ten  per  cent.  Nothing  would  seem 
to  be  plainer  than  that  the  plaintiff  is 
not  entitled  to  negotiable  or  transfer- 


able certificates  of  full  paid  stock  on 
such  a  state  of  facts,  and  yet  the 
plaintiff  in  his  complaint  and  at  the 
trial  did  not  ask  for  anything  less.  If 
the  plaintiff  still  retains  the  interest 
in  the  Pottsville  Company,  repre- 
sented by  the  subscription,  and  the 
payment  of  ten  per  cent,  on  the  same, 
it  is  quite  likely  that  a  court  of  equity 
would  be  disposed  to  compel  the  de- 
fendant to  deliver  to  him  some  proper 
evidence  of  this  right." 
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paired. 

City  charter  to  street  railroad 
as  contract. 

Bridge  contracts. 

The  same  subject  continued — 
Expense  exceeding  reve- 
nue. 

OflScer  appointing  himself. 

Corrupt  municipal  officers. 


§  1133.  Mnuicipal  corporations  not  in  contract  relation  mth 
state. — A  municipal  corporation,  being  a  mere  agent  of  the 
state,  stands,  in  its  governmental  or  public  character,  in  no 
contract  relation  with  its  sovereign,  at  whose  pleasure  its  char- 
ter may  be  amended,  changed  or  revoked  without  the  impair- 
ment of  any  constitutional  obligation;  but  such  a  corporation, 
in  respect  of  its  private  or  proprietary  rights  and  interests, 
may  be  entitled  to  constitutional  protection.'     A   municipal 


^  New  Orleans  v.  New  Orleans  Water 
Co.,  142  U.  S.  79,  per  Brown,  J. .  "In 
Laramie  County  v.  Albany  County, 
92  U.  S.  307,  311,  it  was  held  that  the 
legislature  had  power  to  diminish  or 


enlarge  the  area  of  a  county  whenever 
the  public  convenience  or  necessity 
required.  '  Institutions  of  the  kind,' 
said  Mr.  Justice  Clifford,  "whether 
called    counties    or    towns,    are    the 
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corporation  being  merely  an  agency  of  the  state  the  legislature 
may  change  its  internal  government  at  pleasure.  Thus,  a  leg- 
islative act  taking  the  control  of  the  water-works  of  a  munici- 
pal corporation  from  the  mayor  and  council,  and  placing  it 
under  that  of  -a  special  board,  is  constitutional,  as  it  is  not  a 
diversion  of  the  property  from  its  original  use.'  The  state 
government  may  delegate  to  a  municipal  corporation  part  of 
its  own  powers,  but  the  corporation  may  not  delegate  these 
powers,  unless  the  authority  to  delegate  is  specially  granted 
by  the  legislature,  nor  can  the  corporation  divest  itself 
of  the  discretion  vested  by  the  statute.''  While  the  contracts 
of  a  provisional  municipal  government  can  not  be  enforced  as 
contracts  either  against  the  contracting  parties  or  their  succes- 
sors, the  legislature  has  power  to  provide  for  the  payment  by 
a  village  corporation  which  succeeds  a  provisional  government 
of  the  debts  and  liabilities  contracted  by  the  latter.' 

§  1134.  Compliance  with  city  charter  or  statute. — ^The  city 
charter  of  Schenectady,  which  requires  street  improvements  to 
be  made  by  "or"  under  the  direction  of  the  superintendent  of 
streets,  is  not  violated  by  a  contract  between  the  city  and  an 
asphalt  company  for  the  paving  of  a  certain  street,  which  ex- 
pressly provides  that  the  work  shall  be  done  under  the  super- 
auxiliaries  of  the  state  in  the  impor-  perpetuity,  and  is  always  subject  to 
tant  business  of  municipal  rule,  and  revocation,  modification  and  control, 
can  not  have  the  least  pretension  to  and  is  not  the  subject  of  contract, 
sustain  their  privileges  or  their  exist-  Said  Mr.  Justice  Blatchford :  'We  are 
ence  upon  anything  like  a  contract  be-  clearly  of  opinion  that  such  a  grant  of 
tween  them  and  the  legislature  of  the  the  power  of  taxation  by  the  legislature 
state,  because  there  is  not  and  can  not  of  a  state  does  not  form  such  a  contract 
be  any  reciprocity  of  stipulation,  and  between  the  state  and  the  township 
their  objects  and  duties  are  utterly  in-  as  is  within  the  protection  of  the  pro- 
compatible  with  everything  of  the  na-  vision  of  the  constitution  of  the  United 
ture  of  compact.'  So  in  the  recent  States,  which  forbids  the  passage  by  a 
case  of  Williamson  v.  New  Jersey,  130  state  of  a  law  impairing  the  obligation 
U.  S.  189,  199,  it  was  held  that  the    of  contracts.'  " 

power  of  taxation  on  the  part  of  a  mu-  •  Coyle  v.  Gray  (Del.  1894),  30  Atl. 
nicipal    corporation    is     not    private    Eep.  728. 

property  or  a  vested  right  of  property  ^  State  v.  Garibaldi,  44  La.  809;  11 
in   its  hands,   but  the   conferring  of    So.  Rep.  36. 

such  power  is  an  exercise  by  the  legis-        '  City  of  Guthrie  v.  Territory,  1  Okl. 
lature  of  a  public  and  governmental    404;  31  Pac.  Eep.  190. 
power  which  can  not  be  imparted  in 
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vision  and  direction  of  the  superintendent.'  A  contract  between 
a  city  and  a  gas  company  provided  that  the  latter  should  fur- 
nish gas  for  a  certain  number  of  lamps  for  five  years,  and 
that  the  company  might  be  required  to  lay  one  mile  of  new 
mains  in  each  year  during  the  continuance  of  the  contract,  in 
consideration  of  which  the  board  should  pay  for  a  certain 
number  of  lamps  along  the  line  of  the  new  mains,  at  the  rate 
then  in  force,  for  a  period  of  five  years  from  the  date  upon 
which  such  lamps  shall  first  be  lighted.  It  was  held  that  the 
effect  of  this  contract  was  to  bind  the  city  to  pay  for  lamps  for 
a  period  which  might  reach  to  ten  years,  if  the  new  lamps  were 
first  lighted  near  the  end  of  the  period  of  five  years,  contrary 
to  the  act  of  1891,  which  provides  that  the  board  of  street  and 
water  commissioners  shall  have  power  to  make  contracts  for 
lighting  streets  for  a  term  not  exceeding  five  years. ^  A  con- 
tract which  the  water  commissioners  of  a  city  have  authority 
to  make,  and  which  they  do  make  as  a  board  and  not  as  indi- 
viduals, is  binding  on  the  city,  in  the  absence  of  a  statute  de- 
fining the  mode  of  making  such  contracts,  although  it  is  not 
made  at  their  office  in  the  presence  of  their  secretary,  and  has 
not  been  reduced  to  writing,  and  entered  in  the  minutes  kept 
by  him  of  their  proceedings.' 

§  1135.  The  same  subject  continued. — The  California  stat- 
ute of  1885,  providing  that  the  superintendent  of  streets  shall 
fix  the  time  for  the  commencement  of  work  under  a  street  pav- 
ing contract,  which  time  shall  be  fixed  at  not  more  than  fifteen 
days  from  the  date  of  the  contract,  is  not  violated  by  a  pro- 

'  City  of  Schenectady  v.  Trustees  of  hereafter,  may  acquire  such  property" 

Union  College,   21   N.  Y.   Supl.  147.  by  condemnation  proceedings.  It  was 

Laws  N.  Y.  1886,  c.   335,  authorized  held  that,  after  the  expiration  of  said 

the  city  of  Brooklyn  to  buy  certain  two  years,  the  city  had  no  power  to 

water-works,  "when  and  at  such  price  purchase    the    property.     Ziegler   v. 

as  may  be  agreed  upon,"  and  provided  Chapin,  126  N.  Y.  342 ;   27  N.  E.  Eep. 

that,   if  the  parties  were   unable  to  471. 

agree  upon  a  price,  "then,   in  that  ^  State  v.  Board  of  Street  Com'rs, 

case,  the  power  to  acquire  said  prop-  55  N.  J.  Law,  230;  26  Atl.  Rep.  92. 

erty  by  eminent  domain  is  delegated  'Dunlap  v.  Water  Com'rs  of  Erie, 

to  said  city,  and  the  officers  in  the  151  Pa.  St.  477;  25  Atl.  Rep.  60. 
name  of  said  city,  within  two  years 
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vision  of  the  contract  that  the  work  shall  be  commenced  with- 
in fourteen  days  from  the  date  of  the  contract.'  Where,  by  a 
Georgia  statute  the  mayor  and  council  of  a  city  was  invested 
with  power,  without  any  express  restriction  as  to  the  mode  of 
its  exercise,  to  sell  any  portion  of  the  town  common  not  pre- 
viously leased  or  sold,  and  appropriate  the  proceeds  to  the  use 
of  the  city,  it  was  held  that  a  deed,  regular  on  its  face  and 
executed  under  the  corj^orate  seal  by  the  mayor,  would  be  pre- 
sumed to  be  made  in  pursuance  of  the  statutory  power  of  sale, 
and  a  party  claiming  under  it  need  not  produce  the  resolution 
of  the  mayor  and  council  authorizing  him  "to  issue  deeds  to 
the  property."  ^ 

§  1136.   Municipal  agents  to  act  as  prescribed  by  statute. — 

Where  the  manner  of  exercising  a  power  conferred  upon  the 
agent  of  a  municipal  corporation  is  laid  down  in  terms,  his 


1  McDonald  v.  Mezea,  107  Cal.  492 ; 
40  Pac.  Eep.  808,  McFarland,  J. .  "Ap- 
pellant contends  that  he  should  have 
named  the  particular  day  within  the 
fifteen  da3'S.  'Within  fourteen  da^'S,' 
■was  held  good  in  Fletcher  v.  Prather, 
102  Cal.  413;  36  Pac.  Rep.  658;  but, 
as  appellant  says,  the  precise  point 
here  made  seems  not  to  have  been 
made  in  that  case.  However,  we  do 
not  think  that  there  is  any  force  in 
the  contention.  If  the  statute  had 
provided  that  the  work  must  be  com- 
pleted within  a  certain  time  after  its 
commencement,  it  might  be  of  some 
importance  to  fix  the  very  day  on 
which  it  should  be  commenced;  but 
there  is  no  such  provision,  the  time  of 
completion  being  left  to  the  discre- 
tion of  the  superintendent.  In  the 
case  at  bar  he  fixed  ninety  daj^s  from 
the  date  of  the  contract  for  the  com- 
pletion, and  within  fourteen  days 
from  said  date  for  the  commencement 
of  the  i,vork.  The  date  of  the  con- 
tract was  June  9th ;  and  it,  instead  of 
saying  'within  fourteen  days,'  he  had 
named  the  fourteen! h  day,  which 
would  liave  Ixmii  June  23d,  the  effect 


would  have  been  the  same. ' '  In  Buck- 
man  V.  Ferguson,  108  Cal.  33;  40  Pac. 
Rep.  lO-")",  Harrison,  J.,  said:  "Sec- 
tion 6  of  the  act  under  which  these 
proceedings  were  had  (St.  1885,  p. 
151)  requires  that  the  superintendent 
of  streets  'shall  fix  the  time  for  the 
commencement,  which  shall  not  be 
more  than  fifteen  days  from  the  date 
of  the  contract,  and  for  the  comple- 
tion of  the  work  under  all  contracts 
entered  into  by  him.'  This  provision 
is  mandatory,  and  an  omifssion  to 
comply  therewith  renders  the  con- 
tract void.  Libbey  v.  Elsworth,  97 
Cal.  316;  32  Pac.  Rep.  228.  The  fix- 
ing of  these  times  is  not  a  matter  of 
agreement  between  the  superinten- 
dent and  the  contractor,  nor  is  the 
signature  of  the  contractor  essential; 
but  it  is  a  duty  imposed  by  law  upon 
the  superintendent  (Fletcher  u.  Prafh- 
er,  102  Cal.  413;  36  Pac.  Rep.  6.W), 
and,  like  any  other  official  act,  must 
be  authenticated  by  his  signature. 
Dougherty  v.  Hitchcock,  35  Cal.  512." 
'  City  of  Macon  v.  Dasher,  90  Ga. 
195;  16  S.  E.  Rep.  75. 
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action,  in  order  to  be  legal,  must  be  taken  in  strict  con- 
formity to  the  mode  thus  prescribed.'  Thus,  where  a  city- 
council  refers  a  proposition  to  purchase  city  property  to  the 
sewer  committee  and  the  city  solicitor,  with  power  to  act, 
such  sewer  committee  can  not  make  a  contract  with  a  pro- 
posed purchaser,  which  is  binding  on  the  city,  without  the 
concurrence  of  the  city  solicitor.^  And  a  city  ordinance 
authorizing  the  mayor  to  contract  with  a  third  person, 
if  not  acted  on  by  the  mayor,  does  not  of  itself  create  a  con- 
tract.' Where  an  ordinance  providing  for  the  issuance  of 
city  bonds  was  passed,  under  the  advice  of  the  city  counsel 
that  it  was  legal,  by  an  unanimous  vote  over  the  mayor's  veto, 
the  mayor  refused  to  sign  the  bonds,  and  was  served  with  an 
alternative  writ  of  mandate  requiring  him  to  do  so,  and  the 
city  attorney  refused  to  assist  the  mayor  in  defending  the  suit, 
and  the  council  were  unwilling  to  pass  an  ordinance  providing 
for  the  employment  of  special  counsel,  and  thereupon,  on  be- 
half of  the  city,  the  mayor  employed  plaintiffs,  who  success- 
fully defended  the  suit,  it  was  held  that  the  emergency  war- 
ranted the  mayor  in  employing  plaintiffs,  and  they  were  en- 
titled to  recover  for  their  services,  although  the  charter  limited 
to  the  council,  with  the  concurrence  of  the  mayor,  the  power  to 
employ  special  attorneys,  and  provided  that  no  person  should 
be  employed  "in  any  capacity"  unless  such  employment  was 
specially  authorized  by  law.* 

'  Arnott    V.    City    of     Spokane,     6  it  was    never    contemplated   by   the 

Wash.  442 ;  33  Pac.  Eep.  1063.  framers  of  this  charter  that  any  such 

^  Beal  V.  City  of  Eoanoke,  90  Va.  77 ;  a  condition  of  affairs  as  was  developed 

17  S.  E.  Eep.  738.  in  this  case  would  occur,  where  both 

'  City  of  Baltimore  v.  City  of  New  the  legislative  and  the  judicial  de- 
Orleans,  45  La.  Ann.  626 ;  12  So.  Eep.  partments  of  the  city  would  be  arrayed 
878.  against  its  chief  executive,  to  compel 

'  Wiley  V.  Seattle  City,  7  Wash.  576 ;  him  to  perform  an  illegal  and  uncon- 
35  Pac.  Eep.  415,  per  Stiles,  J. :  "This  stitutional  act;  and,  if  it  had  been  in- 
case demonstrates  that  there  is,  as  in  tended  by  the  charter  to  cover  such  a 
the  nature  of  things  there  must  be,  case,  then  the  answer  to  that  proposi- 
such  a  thing  as  an  emergency  in  the  tion  would  be  that  municipal  corpora- 
affairs  of  a  municipal  corporation,  as  tions  are  not  clothed,  by  the  consti- 
well  as  in  those  of  private  corpora-  tution  or  the  laws,  with  power,  either 
tions  and  individuals,  for  which  directly,  through  their  charters  or 
neither  laws,  charters,  nor  ordinances  ordinances,  or  indirectly,  through  the 
expressly  provide.     We  venture  that  failure  or  refusal  of_  their  officers  to 
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§  1137.  The  same  subject  continued — Application  to  police 
board. — Municipal  officers  deriving  their  powers  from  statute 
must  keep  within  the  limits  of  their  authority,  and  they  can 
not  bind  a  city  for  unauthorized  debts  contracted  by  them.  This 
rule  was  applied  where  police  commissioners  made  unauthor- 
ized agreements  for  boarding  certain  witnesses,  as  such  ex- 
pense was  not  included  within  the  estimated  yearly  expenses. "^ 


act,  to  prevent  the  honest  and  proper 
efforts  of  an  executive  officer  to  avoid 
a  plain  violation  of  the  general  law. 
The  rule  of  law  above  alluded  to 
that  when  the  mode  in  which  a  mu- 
nicipal corporation  may  contract  is 
specially  and  plainly  prescribed  and 
limited,  that  mode  is  exclusive,  and 
must  be  pursued,  or  the  contract  will 
not  bind  the  corporation — is  firmly 
settled,  and  is  supported  by  almost 
universal  authority.  Dillon  on  IMu- 
nicipal  Corporations  (4th  ed.),  §  449, 
and  cases  cited  in  note  2.  But  none 
of  the  cases  cited  to  our  attention  by 
the  respondent  reach  the  point  that  is 
in  issue  here.  Butler  u.City  of  Charles- 
town,  7  Gray  (Mass.),  12,  came  near- 
est to  it ;  but  in  that  case  it  did  not 
appear  that  there  was  any  unwilling- 
ness on  the  part  of  the  corporation  to 
furnish  the  alderman  who  resisted  an 
unconstitutional  law  with  legal  assist- 
ance. On  the  contrary,  the  case  was 
rested  upon  what  was  assumed  to  be 
a  custom  of  the  city  to  permit  com- 
mittees and  officers  to  make  such  con- 
tracts, and  there  was  no  responsibility 
resting  upon  the  aldermen  to  make 
any  resistance  to  annexation  of 
Charlestown  to  Boston.  Two  recent 
cases  are  cited  by  the  appellants, 
however,  one  of  which  is  practically 
on  all  fours  with  the  case  at  bar  (Bar- 
nert  v.  Paterson,  48  N.  J.  Law,  395; 
6  .Ul.  Rep.  15,  and  City  of  Louisville 
V.  JIurphy,  86  Ky.  53;  5  S.  W.  Rep. 
194),  and  in  both  cases  the  right  of 
the  mayor  to  employ  counsel  in  such 
emergencies    was    upheld.      In    the 


former  case,  the  mayor  successfully 
resisted  an  attempt  to  compel  him  to 
sign  illegal  bonds;  in  the  latter,  he 
sought  to  enjoin  the  collection  of  an 
alleged  illegal  tax.  We  think  the  case 
before  us  presents  as  strong  a  case  of 
emergency  as  could  be  made,  and 
that  the  appellants  were  entitled  to 
make  their  proofs,  and  have  judg- 
ment for  what  their  services  were 
reasonably  worth,  as  well  as  their 
necessary  disbursements." 

■Tucker  v.  Grand  Rapids  (Mich. 
1895),  62  N.  W.  Rep.  1013,  Hooker, 
J.:  "It  is  not  claimed  that  any  stat- 
ute authorizes  sheriffs  or  prosecuting 
officers  to  make  contracts  which  shall 
bind  counties  for  the  board  of  persons 
who  may  be  thought  important  wit- 
nesses in  pending  cases.  Such  officers 
may  sometimes  assume  the  responsi- 
bility of  incurring  expenditures  in  at- 
tempts to  convict  felons,  which  the 
board  of  supervisors  may  in  their  dis- 
cretion allow,  but  the  courts  can  not 
compel  it  unless  the  claim  is  for  serv- 
ices which  the  statute  authorizes  and 
provides  for.  The  statutory  method 
of  procuring  witnesses  is  by  subpcena, 
and  the  law  fixes  the  compensation 
and  method  of  payment.  If  there  is 
danger  of  the  witness  departing,  the 
courts  may  commit  to  the  county  jail 
for  want  of  a  recognizance,  in  which 
case  the  board  of  supervisors  must, 
provide  for  payment  of  board.  So, 
too,  when  a  felon  is  convicted,  the 
law  requires  commitment  to  the  county 
jail  to  await  sentence,  if  he  is  not  ad- 
mitted to  bail.     It  nowhere  provides 
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§  1138.  Implied  and  incidental  municipal  powers. — There 
are  many  implied  powers  which  attach  themselves  to  munici- 
pal corporations;  inherent  powers,  which  belong  to  them  be- 


that  he  may  be  remanded  to  the  city 
lockup,  or  to  police  headquarters,  to 
to  be  kept  for  that  or  any  other 
purpose.  An  order  of  that  kind, 
being  void,  can  not  be  made  the  basis 
of  a  valid  contract  for  board.  If  it 
should  be  conceded  that  it  was  the 
duty  of  the  county  to  provide  board 
for  such  convict,  it  is  only  when  con- 
fined in  pursuance  of  law  that  it  be- 
comes legally  liable.  The  statute  au- 
thorizes payment  to  a  sheriff  for  ex- 
traordinary services  at  the  discretion 
of  the  board  (Howell's  Annotated 
Statutes,  §  9055;  Lee  v.  Supervisors, 
68  Mich.  330;  36  N.  W.  Eep.  83.  See 
Bacon  v.  Wayne  Co.,  1  Mich.  461); 
and  this  discretion  is  not  reviewable 
(Kennedy  «.  Gies,  25  Mich.  83;  En- 
driss  B.  Chippewa  Co.,  43  Mich.  317; 
5  N.  W.  Rep.  632;  Sherman  v.  Super- 
visors, 84  Mich.  108;  47  N.  W.  Rep. 
513),  though  action  maybe  compelled 
by  mandamus  where  the  right  and 
amount  is  fixed  by  statute,  or  another 
method  of  adjusting  compensation  is 
provided  by  law  (People  v.  Super- 
visors of  Macomb  Co.,  3  Mich.  475; 
People  V.  Auditors  of  Wayne  Co.,  13 
Mich.  233;  Mixer  v.  Supervisors,  26 
Mich.  422;  Stowell  v.  Jackson  Co.,  57 
Mich.  31;  23  N.  W.  Rep.  557;  Cicotte 
V.  Wayne  Co.,  59  Mich.  509 ;  26  N.  W. 
Eep.  686;  Board  of  Metropolitan 
Police  V.  Board  of  Auditors,  93  Mich. 
306 ;  53  N.  W.  Rep.  390) .  Is  the  mat- 
ter different  because  the  contract  was 
made  by  the  board  of  police  commis- 
sioners? This  board  is  a,  statutory 
one.  Not  only  must  it  be  said  on 
general  principles  that  it  can  have  no 
powers  to  contract  unless  prescribed 
by  law,  but  the  charter  of  Grand 
Rapids,  §  20  (Laws  1891,  p.  817),  ex- 
pressly provides  that:      'Said   board 


shall  not  be  authorized  to  incur  any 
indebtedness,  nor  enter  into  any  con- 
tract not  provided  for  or  included  in 
the  said  detailed  annual  estimate  for 
such  fiscal  year,  unless  specially  au- 
thorized so  to  do  by  a  majority  vole 
of  all  the  members  elect  to  the  com- 
mon council  of  said  city.'  There  is 
no  attempt  to  show  that  special  au- 
thority was  given  to  make  the$e  con- 
tracts, or  that  they  formed  any  part  of 
the  estimated  expenses  for  which  ap- 
propriations had  been  made.  It  is 
argued  that  the  powers  conferred  upon 
this  board  are  broad  enough  to  war- 
rant its  action ;  that  it  is  authorized  to 
provide  'for  the  preservation  of  the 
public  peace,  for  the  prevention  of 
crime,  for  the  arrest  of  all  offenders 
against  the  peace  and  good  order  of 
the  city,  and  of  all  persons  violating 
the  ordinances  of  said  city ;' and  that 
its  action  binds  the  city.  It  is  un- 
necessary to  discuss  this  question  at 
length.  Doubtless  the  conditions  of 
urban  life  justify  different  methods  of 
dealing  with  crime  and  questions  of 
police  than  are  necessary  in  rural  dis- 
tricts. In  Grand  Rapids  the  board  of 
police  commissioners  has  power  to 
appoint  certain  officers  and  prescribe 
their  duties,  and  provide  for  the  pres- 
ervation of  the  peace  and  arrests. 
How  great  a  discretion  they  may  ex- 
ercise must  to  some  extent  depend 
upon  the  liberality  of  the  council, 
which  provides  a  fund  and  audits  their 
claims.  Perhaps  the  council  may  be 
compelled  to  audit  and  pay  some 
claims  for  expenses  or  services  in- 
curred or  rendered  where  covered  by 
the  estimate,  but  the  charter  is  con- 
clusive against  compulsion  where  the 
claim  is  based  solely  upon  a  contract 
that  the  council   has  not  authorized, 
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cause  they  are  municipal  corporations,  just  as  certain  powers 
are  inherent  in  courts  because  of  the  very  nature  and  attributes 
of  their  organization.'  Besides  the  powers  expressly  granted 
them  by  their  charters,  municipal  corporations  possess  those  in- 


and  which  for  that,  if  no  other,  rea- 
son, the  board  had  no  authority  to 
make.  The  fact  that  it  is  made  the 
duty  of  the  board  to  certify  claims  can 
make  no  difference.  The  absolute 
prohibition  of  unauthorized  contracts 
must  control.  The  council  may  prop- 
erly allow  claims  for  unusual  or  unex- 
pected services  where  such  claims  are 
meritorious,  but  we  can  not  compel  it 
in  this  instance." 

'  AuroraWaterCo.u.City  of  Aurora, 
129  Mo.  540;  31  S.  W.  Eep.  946,  Sher- 
wood, J. :  "Thus,  at  common  law,  it 
is  an  established  principle  in  England 
that  a  municipal  corporation  may,  by 
virtue  of  its  inherent  or  incidental 
power,  pass  a  by-law  imposing  a  pe- 
cuniary penalty  upon. such  as  refuse, 
without  legal  excuse,  an  office  to  which 
they  have  been  duly  elected.  And  the 
eminent  jurist  and  author  heretofore 
cited  indicates  that  even  in  this  coun- 
try, under  the  usual  general- welfare 
clause,  or  under  their  incidental  pow- 
ers, municipal  corporations  could,  by 
ordinance,  impose  a  reasonable  fine 
because  of  a  similar  refusal.  1  Dillon 
on  Municipal  Corporations  (4th  ed.), 
§  223.  So,  also,  it  is  one  of  the  com- 
mon-law incidents  of  all  corporations 
to  remove  a  corporate  officer  from  his 
office  for  reasonable  and  just  cause.  1 
Dillon  on  Municipal  Corporations  (4tli 
ed.),  §  240.  This  principle  was  recog- 
nized and  declared  in  State  v.  Wal- 
bridge,  119  Mo.  383.  See  also  City  of  St. 
Louis  V.  Schoenbusch,  95  Mo.  618 ;  8  S. 
W.  Eep.  791.  These  authorities  have 
been  instanced  in  reply  to  the  sugges- 
tion of  counsel  for  defendant  that  'a 
city  can  only  do  those  things  that  its 
charter  or  the  General  Statutes  ex- 
pressly authorize  it  to  do.'  And  surely 
no  power  could  possess  a  stronger  sanc- 


tion of  necessary  implication,  or  could 
be  more  conducive  towards  'main- 
taining the  peace  and  good  govern- 
ment, health  and  welfare  of  the  city,' 
than  one  which  enables  the  legal  rep- 
resentatives of  a  municipal  corporation 
to  assemble  in  special  meeting,  and 
pass  such  ordinance  as  either  the  ex- 
igency or  expediency  of  the  situation 
demands.  And  the  authorities,  we 
find,  announce  that  among  other  im- 
plied powers  of  a  municipal  corpora- 
tion is  the  one  which  allows  a  special 
meeting  to  be  called  upon  due  notice, 
or  to  be  held  without  notice  where  all 
of  the  board  are  present,  in  which 
latter  case  the  necessity  of  notice,  in 
consequence  of  being  waived  by  uni- 
versal consent,  is  dispensed  with.  1 
Dillon  on  Municipal  Corporations  (4th 
ed.),  §263.  1  Beach  on  Public  Cor- 
porations, §§  268,  269.  Such  waiver 
occurred  in  the  case  at  bar  when  Ordi- 
nance 35  was  passed.  This  being  the 
case,  it  is  wholly  immaterial  that  sec- 
tion 132  of  the  ordinances  of  the  de- 
fendant city  required  that,  should  a 
quorum  not  be  present,  the  meeting 
should  stand  adjourned  till  the  next 
regular  meeting,  (b)  Nor  does  it  in- 
validate that  ordinance  because,  as  it 
is  claimed,  it  was  not  read  three  times 
before  its  final  passage.  Section  1597, 
Revised  Statutes,  1889,  provides:  'No 
ordinance  shall  be  passed  except  by 
bill,  and  no  bill  shall  become  an  ordi- 
nance, unless  on  its  final  passage  a 
majority  of  the  members  elect  shall 
vote  therefor,  and  the  yeas  and  nays 
entered  on  the  journal ;  and  all  bills 
shall  be  read  three  times  before  their 
final  passage.'  It  is  to  be  observed 
that  the  above  section  does  not  declare 
a  sentence  of  nullity  against  a  bill 
which  is  not  read  three  times  before 
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cidental  thereto,  or  necessarily  or  fairly  implied  therein,  as 
well  as,  such  as  are  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation.'  A  fire  district  is  a  g"uasi-corporation, 
to  whose  inherent  power  to  sue  and  be  sued  the  general  power 
to  compromise  doubtful  claims  is  necessarily  incident."  The 
Indiana  statute  of  1881 ,  providing  that  no  incorporated  town 
shall  have  power  to  borrow  money  or  incur  any  debt  or  lia- 
bility unless  the  citizen  owners  of  property  petition  the  board 
of  trustees  to  contract  such  debt  or  loan,  does  not  prohibit  the 
purchase  of  a  road-scraper  for  use  by  such  city,  and  the  note 
given  therefor  without  such  petition  is  valid. °  Under  the  laws 
of  Colorado  a  municipal  corporation  can  exercise  only  such 
its  final  passage.     Such  declaration  is    389  ;Drake  «. Inhabitants  of  Stoughton, 


altogether  conflned  to  the  preceding 
clauses  of  the  section,  and  does  not 
apply  to  the  last  clause.  Similar  views 
were  held  in  State  v.  Mead,  71  Mo. 
266;  Barber  Asphalt  Co.  v.  Hunt,  100 
Mo.  22;  13  S.  W.  Eep.  98.'  There  are 
authorities  to  the  contrary,  but  we 
shall  adhere  to  our  own  decisions." 

'1  Dillon  on  Municipal  Corpora- 
tions (4th  ed.),  §  89  and  note  1;  1 
Dillon  on  Municipal  Corporations 
(4th  ed.),  §  119,  notes  1,  2. 

'  Prout  V.  Fire  Dist.  of  Pittsfield,  154 
Mass.  450,  per  Allen,  J. :  "The  defend- 
ant as  a  fire  district  is  a  ^wasi-corpora- 
tion,  with  certain  limited  corporate 
powers,  which  are  to  be  measured  by 
its  other  powers,  its  privileges  and 
duties.  Among  its  inherent  corporate 
powers  is  the  power  to  sue  and  be 
sued.  Inhabitants,  etc.,  v.  "Wood,  13 
Mass.  193 ;  Stebbins  v.  Jennings,  10 
Pick.  172, 188 ;  Linehan  v.  City  of  Cam- 
bridge, 109  Mass.  212.  There  is  no 
suggestion  of  fraud  or  misrepresenta- 
tion practiced  on  the  defendant.  Un- 
der these  circumstances  we  can  see 
no  good  ground  for  holding  that  the 
compromise  was  beyond  the  power  of 
the  fire  district,  or  that  its  promise  to 
pay  was  founded  on  no  suflicient  con- 
sideration. The  power  is  incident  to 
its  liability  to  be  sued.  Cuahing  v.  In- 
habitants of  Stoughton,  6  Cush. (Mass.) 


6  Cush.  393;  Matthews  v.  Inhabitants 
of  Westborough,  131  Mass.  521,  and 
134  Mass.  555;  Inhabitants  of  Med- 
way  V.  Inhabitants  of  Milford,  21 
Pick.  349,  354;  Bean  u.  Inhabi- 
tants of  Jay,  23  Maine,  117 ;  Town 
of  Petersburg  v.  Mappin,  14  111.  193; 
Agnew  V.  Brail,  124  111.  312;  Su- 
pervisors of  Orleans  Co.  v.  Bowen,  4 
Lans.  24,  30,  31 ;  Supervisors  of  Che- 
nango i>.  Birdsall,4  Wend.453 ;  1  Dillon 
on  Municipal  Corporations,  §§  30,  477, 
478.  The  plaintiff's  claim,  whether 
on  a  final  determination  it  might  or 
might  not  be  found  to  be  valid,  was 
sufficiently  substantial  to  furnish  a 
good  consideration  for  the  compro- 
mise. Barlow  v.  Ocean  Ins.  Co.,  4 
Met.  270 ;  Cobb  v.  Arnold,  8  Met. 403 ; 
AUis  t).  Billings,  2  Cush.  19,  25,26; 
Leach  v.  Fobes,  11  Gray,  506 ;  Kerr  v. 
Lucas,  1  Allen,  279 ;  Easton  v.  Easton, 
112  Mass.  438,  443;  Eiggs  v.  Hawley, 
116  Mass.  596 ;  Wilton  v.  Eaton,  127 
Mass.  174,  175;  Union  Bank  i;.  Geary, 
5  Pet.  99, 114 ;  Miles  v.  New  Zealand 
AHord  Estate  Co.,  L.  R.  32  Ch.  D.  266, 
283,  284,  291,  292,  297,  298;  Ex  parte 
Banner,  L.  E.  17  Ch.  D.480 ;  Callisher 
■u.  Bishchoffaheim,  L.  E.  5  Q.  B.  449; 
Cook  V.  Wright,  1  B.  &  S.  559." 

8  Town  of  Fowler  v.  Austin    Mfg. 
Co.,5Ind.  App.489;  32N.E.Eep.596. 
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powers  as  are  granted  to  it  by  its  charter  or  by  the  general  law 
of  the  state,  either  in  express  words  or  by  necessary  or  reason- 
able implication,  or  such  as  are  incidental  to  the  powers  ex- 
pressly granted,  or  such  as  are  essential  to  the  objects  and  pur- 
poses of  the  corporation.'  A  municipal  corporation  may  pay 
reasonable  compensation  for  necessary  legal  services  in  acquir- 
ing a  town-site  patent,  but  a  contract  to  pay  attorneys  "the 
sum  of  ten  dollars  for  each  and  every  lot  or  parcel  of  lot 
actually  sold  and  conveyed  under  and  by  virtue  of  said  patent, 
immediately  upon  the  delivery  of  the  deed  or  deeds  for  the 
same  unto  the  respective  purchasers  thereof,"  is  illegal.^ 

§  1139.  The  same  subject  continued — Municipalities  distin- 
guished.— There  is  a  marked  distinction  between  the  incidental 
powers  that  are  implied  in  favor  of  the  acts  of  a  business  cor- 
poration and  those  of  a  municipal  corporation.  The  inability 
of  a  business  corporation  to  avoid  its  obligation  upon  the  plea 
of  ultra  vires,  when  it  has  received  and  retained  the  considera- 
tion for  its  obligation,  has  no  application  to  a  municipal  cor- 
poration. The  business  corporation  is  organized  for  the  profit  of 
its  members, and  its  executed  actsin  purported  furtherance  of  that 
object,  unless  restrained  by  its  charter  or  prohibited  by  positive 
law, will  be  upheld;  whereas,  the  municipal  corporation  is  organ- 
ized for  governmental  purposes,  and  invested  with  a  portion  of 
theauthority  which  properly  appertains  to  the  sovereignpowerof 
the  state,  and  will  be  permitted  to  exercise  only  such  powers  as 
are  expressly  conferred  or  necessarily  implied.'    Under  the  stat- 

'  City  of  Durango  v.  Reinsberg,  1(3  -which   the   municipality   is   charged. 

Colo.  327 ;  26  Pac.  Eep.  820.  *     *     *     The  'regulations'  which  the 

'  Haynard  v.  Board,  etc.,  of  Red  board  of  supervisors  is  thus  author- 
Cliff,  20  Colo.  33;   36  Pac.  Rep.  795.  ized  to  make  are  rules  of  conduct  to 

^  Von  Schmidt  v.  Widber ,  105  Cal.  be  observed  by  the  citizens,  and  can 

151 ;     38    Pac.    Rep.    682,    Harrison,  not,  by  any  construction  of  language, 

J. :     "The   purchase  of  realty  is   not  be  held  to   include   the   purchase  of 

the  exercise  of  any  governmental  func-  real   estate;    nor  can   the    power  to 

tion,  and  such  purchase  by  a  munici-  make  such  purchase  be  implied  from 

pality  can  be   sustained   only  by  the  the  authority  to  make  the  regulations, 

production   of    an   express   authority  Ketchum  v.  City  of  Buffalo,  U  N.  Y. 

from  the  legislature  therefor,  or  upon  356.    We  are  of  the  opinion  that  in 

its  being  shown  that  it  is  necessarily  none  of  these  statutes  has  the  legis- 

incidental  to  the  exercise  of  some  ex-  lature   conferred  upon  the  city  and 

press   function   of    government   with  county  of  San  Francisco  the  authority 
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Tites  incorporating  the  city  and  county  of  San  Francisco  it  ap- 
pears that  it  is  the  duty  of  the  treasurer  to  examine  every  claim 
presented  to  him  for  payment,  and  that  the  mere  fact  that  the 
claim  has  been  allowed  by  the  supervisors  or  approved  by  the 
auditor  does  not  of  necessity  impose  upon  him  the  duty  to  pay 
it.  He  is  charged  with  a  knowledge  of  the  objects  for  which 
the  public  moneys  in  his  custody  may  be  expended  ;  and  if  a 
demand  is  presented  to  him  which  on  its  face  appears  to  be  for 
a  claim  not  authorized  by  law,  or  for  an  expenditure  which  it 
was  beyond  the  power  of  the  supervisors  to  incur,  he  is  required 
to  refuse  such  payment.' 

§  1140.    Implied  obligation  to  do  justice — Allowed  claims. — 

The  obligation  to  do  justice  rests  upon  all  persons,  natural  and 
artificial;  and,  if  a  municipality  obtains  the  money  or  property 
of  others  without  authority,  the  law,  independent  of  any  stat- 
ute, will  compel  restitution  or  compensation.^  The  use  by  the 
town  fire  department  of  a  person's  hose,  which  had  become 
mixed  with  the  hose  of  the  town,  under  the  belief  that  it 
belonged    to    the    town,  does   not    render   the  town    liable  to 

to  purchase  any  real  estate  as  a  site  to  pay  the  demand ;  whereas,  if  they 

for  a  small-pox  hospital,  and,  conse-  did  not  have  such  authority,  he  was 

quently,  that  the  board  of  supervisors  justified  in  refusing  to  pay  it." 
had  no   authority  to   make  the  pur-        ^  15  Am.  and  Eng.  Encyc.  of  Law,  p. 

chase  of  real  estate  for  which  the  de-  1083.     In  Nurnbergeru.  Town  of  Barn- 

mand  was  given  to  the  petitioner,  and  wall,  42  S.  Car.  158 ;  20  S.  E.  Eep.  14, 

that  the  action  of  the  treasurer  in  re-  McGowan,  J.,  said:     "Municipal  cor- 

fusing  to  pay  the  demand  was  in  ex-  porations,  therefore,  like  private  cor- 

ercise  of  an  authority  conferred  upon  porations,  may  be  liable  upon  implied 

him  by  the  terms  of  the  consolidation  contracts,  within  the  scope  of  their 

act."  powers,  'to  be  deduced  by  inference 

'Von  Schmidt  ».  Widber,  105  Cal.  from  authorized  corporate  acts,  with- 

151,  Harrison,   J.:     "Upon  the  face  out  either    vote,   deed,   or    writing.' 

of  the  demand  presented  to  the  treas-  This  doctrine  is  well  established,  *  *  * 

urerby  the  petitioner  herein  it  appears  and  the  principle    upon  which  this 

that  it  was  for  the  payment  for  cer-  doctrine  rests  is  that  if  a  municipality 

tain  real  property  purchased  from  him  obtain    the    money    or    property    of 

by  the  board  of  supervisors  in  behalf  another  by  mistake,  or  without  au- 

of  the  city  and  county  'as  a  site  for  a  thority  of  law,  it  is  her  duty  to  make 

small-pox  hospital,'  and  the  treasurer  restitution  or  compensation — not  from 

was  required  to  determine  whether  any  contract  entered  into  by  her  on 

such  purpose  was  within  the  power  of  the  subject,  but  from  the  general  obli- 

the  board  of  supervisors.  If  the  board  gation  to  do  justice,  which  binds  all 

of  supervisors   had   the   authority   to  persons,   whether  natural    or    artifl- 

make  this  purchase,  it  was  his  duty  cial." 
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the  owner  for  its  use,  where  the  town  had  not  claimed  title 
to  the  hose  or  the  right  to  its  possession  or  use.'  In  such 
a  case  no  contract  to  pay  for  the  use  of  the  hose  can  be 
implied  where  it  is  plain  that  the  selectmen  were  unwilling 
to  make  an  express  contract  to  pay  for  the  use,  and  where  the 
engineers  did  not  know  that  they  were  using  the  plaintiff's 
hose,  and  therefore  did  not  know  that  they  were  receiving  a 
benefit  for  the  town  from  this  use  which  the  town  ought  to 
pay  for.^  Money  overpaid  by  mistake  from  the  city  treasury 
must  be  restored,  and  this  rule  is  more  strictly  enforced  than 


'  Dolloff  ^).  Inhabitants  of  A.yer, 
162  Mass.  569;  39  N.  E.  Eep.  191, 
per  Field,  C.  J. :  "Tlie  agreed  state- 
ment of  facts  shows  that  no  actual  con- 
tract of  any  kind  was  made  with  the 
plaintiff  by  anybody  purporting  to  act 
for  the  defendant.  The  selectmen  re- 
fused to  buy  the  hose,  and  never 
agreed  to  pay  for  the  use  of  it.  The 
engineers  of  the  fire  department  never 
agreed  to  buy  it  or  to  pay  for  the  use 
of  it,  and  apparently  did  not  know 
that  there  was  any  hose  belonging  to 
the  plaintiff  in  their  possession,  or  in 
the  possession  of  the  defendant.  Upon 
the  plaintiff's  representation  that  they 
had  possession  of  his  hose,  they  gave 
him  permission  to  take  any  hose  that 
he  could  find,  belonging  to  him,  from 
the  hose  reel.  No  refusal  appears  on 
the  part  of  any  officer  of  the  defend- 
ant to  prevent  the  plaintiff  from  tak- 
ing and  carrying  away  his  hose,  if  he 
could  find  it,  and  there  is  nothing  in 
the  agreed  facts  from  which  any  con- 
cealment of  the  hose  on  the  part  of 
oflicers  of  the  defendant  can  be  in- 
ferred. It  is  agreed  that  'the  hose 
was  not  distinguishable  from  other 
hose  owned  by  the  town,  except  by  a 
name  stamped  upon  the  coupling  in 
letters  less  than  one-sixteenth  of  an 
inch  in  size,  and  this  mark  was  not 
known  to  either  of  the  parties  until 
about  the  time  the  hose  was  delivered 
back  to  the  plaintiff.'    The  duty  of  the 


board  of  engineers  with  reference  to 
buying  or  replacing  hose  and  other 
fire  apparatus  is  defined  in  General 
Statutes,  c.  24,  §  29 ;  Public  Statutes,  c. 
35,  §84— but  the  engineers  never  at- 
tempted to  act  under  these  provisions 
of  the  statutes.  The  plaintiff,  on  pay- 
ing his  debt  to  Page,  could  have  de- 
manded of  him  the  hose,  and,  on  his 
refusal  to  deliver  it,  could  have  re- 
covered of  him  its  value,  as  for  a  con- 
version. But  the  defendant  town 
never  claimed  title  to  the  hose,  or  the 
right  of  possession  of  or  the  right  to 
use  the  hoae,  and  could  not  well  be 
held  to  have  converted  it.  The  case 
against  the  defendant  is,  in  substance, 
this :  The  plaintiff's  hose  got  mixed 
with  the  town  hose,  and  the  fire  de- 
partment used  it,  in  connection  with 
the  town  hose,  in  extinguishing  fires, 
without  knowing  that  it  belonged  to 
the  plaintiff,  but  supposing  that  it  be- 
longed to  the  town.  Whether  the  en- 
gineers, in  doing  this,  committed  a 
tort  for  Avhich  they  are  liable,  it  is  un- 
necessary to  determine.  The  town  is 
not  liable  for  the  torts  of  the  engineers 
of  its  fire  department.  Fisher  v.  City 
of  Boston,  104  Mass.  87;  Pettingell  «. 
City  of  Chelsea,  161  Mass.  368;  37  N. 
E.  Rep.  380." 

^See  Earlev.  Coburn,  130  Mass.  596; 
Ladd  V.  Rogers,  11  Allen,  209;  Day  v. 
Caton,  119  Mass.  513. 
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in  a  case  where  money  is  paid  by  mistake  by  an  individual.' 
A  valid  claim,  properly  presented  to  the  trustees  of  a  city,  and 
allowed,  and  their  action  accepted  by  the  claimants,  is  a  binding 
contract,  and  can  be  avoided  only  for  such  causes  as  invali- 
date other  contracts.'' 

§  1141.  Health  ordinances  and  conti-acts. — The  preservation 
of  health  and  the  maintenance  of  cleanliness  are  not  foreign 
to  the  ends  of  a  municipal  corporation.  Where  the  legisla- 
ture confers  express  powers  upon  the  municipality  to  pass  or- 
dinances to  protect  health  and  maintain  cleanliness,  an  ordi- 
nance adopted  in  order  to  remove  and  destroy  animal  and  veg- 
etable matter  is  within  the  scope  of  the  express  power,  and 
not  unreasonable  or  oppressive.'     It  has  been  held  in  Nebras- 


'  City  of  Duluth  v.  McDonnell  (Minn. 
1895),  63  N.  W.  Rep.  727. 

^  McConoughey  v.  Jackson,  101  Cal. 
265;  35  Pac.  Rep.  863,  per  Searle,  C: 
"No  doubt  the  legislative  department 
of  a  municipal  corporation,  viz. :  the 
board  of  trustees,  may  at  any  time  be- 
fore the  rights  of  the  third  persons 
have  vested,  if  consistent  with  the 
law  of  its  creation  and  its  rules  of  ac- 
tion, rescind  previous  votes  and  or- 
ders. Dillon  on  Municipal  Corpora- 
tions, §  290.  Thus  it  has  been  held 
that  a  resolution  to  construct  a  public 
sewer  may  be  rescinded  at  a  subse- 
quent meeting.  People  v.  City  of 
Rochester,  5  Lans.(N.Y.)ll.  The  right 
of  reconsidering  a  lost  measure  at  the 
same  meeting,  or  pursuant  to  its  rules 
at  a  subsequent  one,  is  a  right  inher- 
ent in  all  legislative  assemblies.  Jer- 
sey City  V.  State,  80  N.  J.  Law,  521. 
So,  in  Estey  v.  Starr,  56  Vt.  690,  it  was 
held  that  a  vote  of  a  town  meeting 
rescinding  its  action  at  a  formermeet- 
ing  in  authorizing  a  subscription  in 
aid  of  a  railroad  was  lavi-ful,  no  rights 
of  third  parties  having  vested,  and 
nothing  having  been  done  under  the 
authority  to  subscribe.  Tucker  v.  Jus- 
tices, 13  Ired.  (N.  Car.)  434,  goes  as  far 
as  any  case  we  have  examined.  In  that 


case  apublic  bridge  had  beenconstruct- 
ed,  and  an  order  made  by  the  county 
court  upon  the  proper  officer  to  make 
payment,  which  was  not  done  for  want 
of  funds.  At  the  next  term  of  court,  the 
bridge  having  fallen  down,  the  order 
was  annulled,  and  the  action  of  the 
court  was  upheld,  and  a  mandamus 
denied.  A  valid  claim,  however,  prop- 
erly presented  to  the  trustees  of  a 
municipal  corporation,  and  allowed 
and  approved  by  them,  and  their  ac- 
tion accepted  by  the  claimant,  becomes 
a  valid  and  binding  contract,  and  can 
only  be  avoided  for  such  cause  as  in- 
validates other  contracts.  Corpora- 
tions can  no  more  play  fast  and  loose 
over  their  contracts  than  can  indi- 
viduals. In  Brown  v.  Inhabitants 
Winterport,  79  Maine,  305 ;  9  Atl.  Rep. 
844,  it  was  held  that  a  vote  ratifying  a 
contract  made  by  town  officers  without 
due  authority  could  not  be  rescinded 
so  as  to  affect  the  validity  of  the  con- 
tract." 

'  State  V.  Payssan,  47  La.  Ann. 
1029;  17  So.  Rep.  481,  Breaux,  J.: 
"With  reference  to  the  unreason- 
ableness of  the  ordinance  and  the  op- 
pression charged,  we  deem  it  in  place, 
preliminarily,  to  state  that  the  legis- 
lature delegated  the  authority  to  the 
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ka  that  a  municipal  contract  for  the  removal  of  garbage  and 
other  unwholesome  matter  from  the  city  is  not  an  assumption 
of  power  by  the  city  of  Omaha  in  excess  of  its  statutory  au- 
thority.' 


municipality  to  adopt  needful  regula- 
tions for  the  protection  of  health  and 
to  maintain  cleanliness.  It  is  true 
that  the  word  'garbage'  is  not  used  in 
the  charter,  but  the  equivalent  is 
therein  expressed.  The  council  is  au- 
thorized to  adopt  ordinances  for  the 
frequent  inspection  of  buildings  and 
premises,  and  to  compel  cleanliness. 
This  necessaril}'  includes  the  author- 
ity to  have  garbage  moved  away  and 
destroj'ed  that  is  annoying  to  health. 
The  general  power  regarding  health 
and  cleanliness  having  been  given, 
we  are  of  the  opinion  that  the  ordi- 
nance can  not  be  impeached  as  in- 
valid on  the  ground  of  unreasonable- 
ness. There  are  a,  number  of  well- 
considered  decisions  upon  that  point, 
and  text-writers  upon  the  subject  of 
municipal  corporations  have  approv- 
ingly referred  to  them.  District  of 
Columbia  v.  "Waggaman,  4  ilackey 
(D.  C),  328;  11  Am.  and  Eng.  Corp. 
Caa.  417 ;  City  of  Peoria  v.  Calhoun,  29 
111.  317-320;  Coal-Float  v.  City  of  Jef- 
fersonville,  112  Ind.  15;  13  N.  E.  Eep. 
115;  City  of  St.  Paul  v.  Colter,  12 
Minn.  41;  In  re  Kurtz,  68  Cal.  412;  9 
Pac.  Rep.  449;  Dillon  on  Municipal 
Corporations,  §315.  If  we  were  to 
concede  that  the  authority  was  not,  as 
we  have  just  stated,  express,  we  would, 
nevertheless,  not  be  hasty  to  conclude 
that  the  ordinance,  in  a  matter  as  im- 
portant as  health  and  cleanliness,  is 
not  within  the  inherent  powers  of  the 
corporation ;  for  it  does  seem  to  us, 
without  reference  to  express  power  in 
the  charter,  that  a  municipal  corpora- 
tion does  not  legislate  unreasonably 
by  adopting  ordinances  to  protect  the 
community  against  the  offensive  and 
unwholesome  smell  of  decaying  vege- 


table and  animal  substances,  and  that 
such  ordinances  are  consonant  with 
the  purpose  of  such  a  corporation,  and 
consistent  with  the  laws.  In  an  early 
case  this  court  pertinently  said,  in 
pari  materice:  'The  police  of  cities 
require  many  regulations  which  grow 
out  of  their  situation,  climate,  and 
their  population.  A  much  stronger 
reason  than  that  now  before  us  must 
be  presented  to  induce  the  court  to  in- 
terfere.' Milne  v.  Davidson,  5  Mart. 
(N.  S.)  (La.)  410.  The  ordinance  is 
general  in  its  character,  and  in  har- 
mony with  the  laws  of  the  state,  and 
therefore  can  not  of  itself  be  oppres- 
sive. We  are  not  here  concerned  with 
its  enforcement,  as  that  is  not  before 
us.  As  to  the  ordinance,  we  repeat,  it 
is  not  oppressive." 

'  Smiley  v.  Macdonald,  42  Neb.  5; 
60  N.  W.  Rep.  355,  Post,  J.:  "The 
boundary  line  which  divides  the 
police  power  of  the  state  from  the 
other  functions  of  government  is  often 
difficult  to  discern.  As  said  by  Shaw, 
C.  J.,  in  Com.  v.  Alger,  7Cush.(Mass.) 
53 :  'It  is  much  easier  to  perceive  and 
realize  the  existence  and  source  of  this 
power  than  to  mark  its  boundaries,  or 
prescribe  limits  to  its  exercise.'  It 
may,  however,  with  safety  be  assert- 
ed, that  the  legislature  can  not,  under 
the  guise  of  police  regulations,  arbi- 
trarily invade  personal  rights  and 
private  property.  On  the  other  hand, 
it  should  appear  to  the  court,  wlien 
such  regulations  are  called  in  ques- 
tion, that  they  have,  in  fact,  some  re- 
lation to  the  public  health  or  public 
welfare,  and  that  such  is  the  end 
sought  to  be  attained  thereby.  In  re 
Jacobs,  98  N.  Y.  98;  Millett?).  People, 
117  111.  294;  7  N.  E.  Rep.  631.     But 
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§  1142.  Municipal  ordinances  considered. — Where  the  state 
legislature  enacts  a  law  imposing  specific  duties  and  powers 
connected  with  the  government  of  a  municipality  upon  a  board 
of  public  works,  as  officers  of  such  municipality,  an  ordinance 
of  such  city  is  inoperative  and  void  that  undertakes  to  impose 
the  same  powers  and  duties  upon  any  other  person,  agent  or 
official  than  such  board  of  officials   created  by  the  state  law.' 


the  removal  of  the  noxious  and  un- 
wholesome matter  mentioned  in  the 
contract  teijds  directly  to  promote  the 
public  health,  comfort  and  welfare, 
and  is  therefore  a  proper  exercise  of 
the  police  power ;  nor  is  the  fact  that, 
in  this  instance,  the  city  has  by  con- 
tract conferred  an  exclusive  privilege, 
material.  From  the  power  thus  con- 
ferred upon  the  city  is  implied  the 
duty  to  determine  the  means  and 
agencies  best  adapted  to  the  end  in 
view.  The  means  adopted  appear  to 
be  not  only  a  reasonable  and  neces- 
sary regulation,  but  a  judicious  exer- 
cise of  the  discretion  conferred  upon 
the  city.  That  the  object  of  all  such 
regulations  can  be  best  attained  by 
intrusting  the  work  in  hand  to  a  re- 
sponsible contractor,  who  possesses 
the  facilities  for  carrying  it  on  with 
dispatch,  and  with  the  least  possible 
inconvenience  to  the  public,  is  appar- 
ent to  all.  In  the  case  of  In  ?-e  Van- 
dine,  6  Pick.  (Mass.)  187,  Putnam,  J., 
referring  to  a  similar  regulation  of  the 
city  of  Boston,  said :  'It  seems  to  us  the 
city  authorities  have  judged  well  in 
the  matter.  They  prefer  to  employ 
men  over  whom  they  have  an  entire 
control  by  night  and  by  day,  whose 
services  may  be  always  had,  and  who 
will  be  able  from  habit  to  do  the 
work  in  the  best  possible  way  and 
time.  Practically,  we  think  the  main 
object  of  city  government  will  be 
better  accomplished  by  the  arrange- 
ment adopted  than  by  relying  upon 
the  labor  of  others,  over  whom  the 
government  would  have  no  control. 


*  *  *  We  are  satisfied  that  the  by- 
law is  reasonable,  and  not  only  within 
the  power  of  the  government  to  pre- 
scribe, but  well  adapted  to  preserve 
the  health  of  the  city.'  See  also.  River 
Rendering  Co.  v.  Behr,  7  Mo.  App. 
345  ;  Walker?).  Jameson,  140  Ind.  591 ; 
37  N.  E.  Rep.  402;  Tiedeman  on  the 
Limitations  of  the  Police  Power,  p. 
316 ;  and  also,  as  applicable  in  princi- 
ple, Boehm  ii.  City  of  Baltimore,  61 
Md.  259;  State  v.  Lowery,  49  N.  J. 
Law,  391;  8  Atl.  Rep.  513;  People  «. 
Gordon,  81  Mich.  306;  45  N.  W.  E,ep. 
658 ;  Kilvington  v.  City  of  Superior,  83 
Wis.  222;  53  N.  W.  Rep.  487.  The 
alleged  excess  of  power  is  a  mere 
sanitary  measure,  as  obviously  so  as 
the  familiar  and  necessary  quaran- 
tine, for  the  detention  of  persons  ex- 
posed to  contagious  diseases."  In 
Coombs  0.  MacDonald,  43  Neb.  632, 
Post,  J.,  said:  "As  intimated  in  Smiley 
V.  MacDonald,  42  Neb.  5,  the  choice 
between  sanitary  measures  is  a  func- 
tion of  the  legislative  department  of 
the  government,  which  the  courts 
will  not  assume  to  control.  The  test, 
as  therein  remarked,  where  a  particu- 
lar measure  is  called  in  question,  is 
whether  it  has  some  relation  to  the 
public  welfare,  and  whether  such  is  in 
fact  the  end  sought  to  be  attained." 

'  City  of  Tampa  v.  Salomonson,  35 
Fla.446;  ]7So.Rep.  581.  Whereacity 
charter  gave  the  council  power  to  pro" 
vide  for  the  erection  of  a  city  jail,  pro- 
vided that  the  power  should  only  be  ex- 
ercised by  ordinance  unless  otherwise 
expressly  provided,  and  that,  within 
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It  is  well  settled  that  a  municipal  ordinance,  like  a  legislative 
statute,  may  be  adjudged  to  be  good  in  part,  and  upheld,  while 
in  part  illegal  and  void,  provided  the  void  parts  thereof  are  not 
so  essential  to  the  completeness  of  the  valid  parts  as  that  the 
latter  can  not  stand  alone,  or  be  carried  out  independently  of 
the  void  provisions,  or  unless  the  different  parts  of  the  ordi- 
nance are  so  interdependent  or  blended  together  that  it  can 
not  fairly  be  said  that  the  legislature  would  not  have  adopted 
the  one  without  the  other.' 


three  days  after  the  passage  of  an  or- 
dinance, copies  of  the  same  should  be 
posted  in  at  least  three  public  places 
in  said  city,  and  all  ordinances  should 
take  effect  within  five  days  after  such 
notice,  unless  otherwise  ordered,  it 
was  held  that  a  contract  for  the  erec- 
tion of  a  city  hall  and  jail  for  such 
city  executed  one  day  prior  to  the 
taking  effect  of  the  ordinance  author- 
izing such  contract  was  void.  Grafton 
V.  City  of  Sellwood,  24  Ore.  118 ;  32 
Pac.  Eep.  1026. 

^  City  of  Tampa  v.  Salomonson,  35 
Fla.  446;  17  So.  Rep.  581.  In  Capi- 
tal, etc.,  Gas  Light  Co.  v.  City  of 
Des  Moines,  61  N".  W.  Rep.  1066, 
it  appeared  that  the  city  provided 
by  contract  in  the  form  of  an  or- 
dinance, "that  if  any  time  after 
three  years  from  the  taking  effect  of 
this  ordinance  the  city  council  shall 
deem  it  expedient  or  economical  to 
light  the  public  buildings  or  any  por- 
tion of  the  business  section  of  the  city 
by  any  form  or  modification  of  the 
electric  light,  said  council  may  order 
the  discontinuance  of  all  or  any  of  the 
lamps  along  the  streets  in  said  busi- 
ness section,  or  in  the  public  build- 
ings, and  shall  not  be  held  to  pay  for 
any  lights  so  discontinued.  And  pro- 
vided further,  that  said  city  council, 
if  it  shall  deem  it  necessary  or  expe- 
dient to  discontinue  a  portion  of  the 
public  lamps  now  in  existence,  may 


order  the  same  discontinued  tempora- 
rily or  permanently,  and  the  city  shall 
not  pay  for  any  lamps  so  discontin- 
ued." Construing  this  ordinance,  it 
was  held  that  the  city  "had  the  right, 
without  limitation  or  reservation,  un- 
der the  ordinance,  to  discontinue  pub- 
lic street  lamps  whenever  it  chose  so  to 
do,  or,  at  least,  whenever  it  deemed  it 
expedient  or  economical  so  to  do,  and, 
if  outside  of  the  business  section  of  the 
city,  to  substitute  therefor  any  light 
except  gas,  and  within  the  business 
section  to  substitute  only  electric 
lights.  The  contention  of  the  plaintiff 
is  that  the  city  agreed  to  take  of 
plaintiff  all  the  gas  necessary  for 
lighting  its  streets  and  public  build- 
ings, and  pay  therefor  the  sum  stated 
in  the  ordinance.  That  this  obliga- 
tion was  subject  to  only  two  excep- 
tions :  First,  that  if,  after  three  years, 
the  city  council  believed  it  to  be 
more  economical  to  light  the  business 
section  of  the  city  with  electricity,  it 
might  do  so,  and  order  the  gas  lamps 
within  said  territory  to  be  discon- 
tinued ;  and,  second,  that  if  for  any 
cause  the  city  should  desire  to  discon- 
tinue the  lighting  of  any  particular 
street  or  locality,  it  might  discon- 
tinue the  lamps  in  said  territory,  but 
could  not,  outside  of  the  business  sec- 
tion of  the  city,  discontinue  gas  lamps 
for  the  purpose  of  substituting  another 
form  or  kind  of  street  lighting.    The 
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§  1143.  Impairing  contracts  by  subsequent  ordinance — Po- 
lice power. — Where  a  city  in  the  exercise  of  its  statutory  power 
over  the  streets  passes  an  ordinance  granting  to  a  gas  company 
the  privilege  of  using  the  streets  for  the  distribution  of  gas, 
and  requires  it  to  pay  for  the  franchise,  such  ordinance,  when 
accepted  by  the  company,  constitutes  a  contract,  and  the  im- 
pairment of  such  contract  by  a  subsequent  ordinance  prohibit- 
ing the  cutting  into  any  paved  street  without  the  consent  of 
the  city  council  is  not  a  valid  exercise  of  the  city's  police 
power.' 


instructioii3  given  by  the  court  prop- 
erly followed  plaintiff's  construction 
of  this  ordinance." 

'  City  of  Indianapolis  v.  Consumers' 
Gas,  etc., Co.,  140  Ind.  107,113 ;  39N.  E. 
Rep.  433,  Jordan,  J. :  "It  is  not  contro- 
verted by  the  appellant's  learned  coun- 
sel that  this  ordinance,  when  accepted 
by  the  gas  company,  constituted  a  con- 
tract, and  was  binding  upon  both  the 
company  and  appellant.  It  was  what  is 
termed  a  'legislative  contract,'  and,  as 
such,camewithin  the  provisions  of  that 
clause  of  the  constitution  of  the  United 
States  which  forbids  the  impairment 
of  the  obligations  of  a  contract.  It 
invested  the  appellee  with  the  right 
of  property  in  the  franchise  granted, 
which  appellant — unless  the  right  was 
reserved — could  not  take  away  or  im- 
pair, without  appellee's  consent,  by 
any  subsequent  act.  Dartmouth  Col- 
lege M.Woodward,4  Wheat.  (U.S.)518; 
Mayor,  etc.,  v.  Second  Ave.  E.  Co., 
32  N.  Y.  261.  This  contract  being 
within  the  scope  of  the  power  invest- 
ed in  appellant,  and  not  in  violation 
of  public  policy,  nor  tainted  with 
fraud,  must  be  as  binding  and  en- 
forcible  as  that  of  a  private  corpora- 
tion or  person.  City  of  Indianapolis  v. 
Indianapolis  Gas,  etc.,  Co.,  66  Ind. 
396.  While  it  is  true,  as  herein  stated, 
that  the  exclusive  power  to  regu- 
late and  control  the  use  of  its  streets 
is  vested  in  the  city,  this  use,   how- 


ever, is  not  restricted  to  that  of  tran- 
sit alone,  but  it  also  extends  to 
the  laying  of  gas  and  water  pipes,  and 
to  the  promotion  of  the  public  health 
and  convenience.  Cummins  v.  City 
of  Seymour,  79  Ind.  491 ;  Angell  on 
Highways,  §  216.  Is  the  ordinance  of 
1890  a  valid  exercise  of  the  police 
power,  which  the  city  did  not  sur- 
render in  granting  to  appellee  the 
franchise  in  question?  There  was  no 
compulsion  on  the  part  of  the  appel- 
lant to  grant  the  privilege  to  use  its 
streets  to  any  particular  company.  It 
was  within  its  discretion  to  give  or 
not  to  give  its  consent,  and  it  had  the 
right  to  withhold  it  from  all  gas  com- 
panies. Citizens,  Gas,  etc.,  Co.  v. 
Town  of  El  wood,  114  Ind.  332;  16  N. 
E.  Rep.  624.  It  was  not  limited  alone 
to  the  granting  of  this  franchise,  but  it 
had  the  right  to  prescribe  and  impose 
terms  and  conditions.  Dillon  on  Mu- 
nicipal Corporations,  §  706 ;  2  Wood  on 
Railway  Law,  p.  986 ;  Elliott  on  Roads 
and  Streets,  p.  565.  When  these  terms 
and  conditions,  proposed  by  appellant, 
were  accepted  by  appellee,  and  com- 
plied with,  it  became  a  binding  con- 
tract. Western  Paving,  etc.,  Co.  c. Citi- 
zens' St.  R.  Co.,  128  Ind.  525;  26  N. 
E.  Rep.  188,  and  28  N.  E.  Rep.  88. 
But  the  appellant  contends  that  such 
grants  are  but  the  exercise  of  police 
power,  and  may  be  changed  or  re- 
pealed by  the  granting  power.     It  is 
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§  1144.  When  resolution  of  council  not  a  contract. — A  reso- 
lution of  a  common  council  instructing  tlie  mayor  of  the  city 
to  purchase  a  certain  property  on  specified  terms  with  an  oral 


true  that,  in  grants  to  persons  or  cor- 
porations to  supply  gas  and  the  hke  to 
the  inhabitants  of  towns  or  cities,  the 
municipality  does  not  part  with  or 
bargain  away  its  right,  under  the  po- 
lice power,  to  protect  the  public  health, 
the  public  morals,  and  public  safety, 
as  the  one  or  the  other  may  be  affect- 
ed by  the  exercise  of  the  franchise  by 
the  grantee.  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  650;  6 
Sup.  Ct.  Rep.  2.52;  Beach  on  Public 
Corporations,  §§  713,  990,  1229,  1230. 
In  the  case  of  City  of  Indianapolis  v. 
Indianapolis  Gas  Light  and  Coke  Co., 
66  Ind.  396,  it  was  contended,  upon 
the  part  of  the  city,  that  the  contract 
in  controversy  was  a  restriction  upon 
the  legislative  power  to  regulate  the 
lighting  of  the  streets.  But  this 
court,  in  that  case,  drew  the  distinc- 
tion between  the  legislative  and  con- 
tractual powers  of  municipal  bod- 
ies as  follows:  'These  two  powers 
need  not  be  confounded.  The  exer- 
cise of  the  legislative  power  requires 
the  consent  of  no  person,  except  those 
who  legislate,  while  it  is  impossible  to 
make  a  contract  without  the  consent 
of  another  or  others.  We  think,  there- 
fore, that  when  the  city  of  Indianap- 
olis made  the  contract  in  question 
with  the  gaslight  company,  it  made  it 
in  the  exercise  of  its  power  to  con- 
tract, and  not  in  the  exercise  of  its 
power  to  legislate,  although  the  power 
to  make  the  contract  was  authorized 
by  an  ordinance;  and,  having  the 
power  to  make  a  contract  touching  the 
subject-matter,  it  had  the  right  to 
make  it  according  to  its  own  discre- 
tion as  to  its  prudence  or  good  policy, 
within  the  limits  of  its  franchise.  Nor 
can  we  see  that  the  contract  in  the 
least  restricts  the  legislative  powers 


of  the  city,  except  that,  as  the  sanctity 
of  the  contract  is  shielded  by  the  con- 
stitution of  the  United  States,  it  can 
not,  in  the  exercise  of  its  legislative 
power,  impair  its  validity ;  for  it  would 
be  a  solecism  to  hold  that  a  municipal 
corporation  can  impair  the  validity  of 
a  contract,  when  the  state  which  cre- 
ated the  corporation,  by  its  most  sol- 
emn acts,  has  no  such  power.'  The 
ordinance  in  question  is  'imperative 
and  sweeping,'  and  for  no  purpose 
can  a  cut  be  made  in  the  pavements 
mentioned  therein  without  the  con- 
sent of  the  board  of  aldermen  and 
council  first  obtained,  and  the  filing  of 
the  bond.  No  one  is  excepted  from  its 
provisions.  "We  judicially  know  that 
by  reason  of  changes  occurring  from 
extreme  heat,  cold,  and  pressure, 
leaks  will  and  do  occur  in  gas  pipes, 
which  require  immediate  repair.  If, 
then,  it  should  be  held  tliat,  in  mak- 
ing these  repairs,  wherein  it  would 
be  necessary  to  uncover  the  mains, 
the  appellee  must  await  the  pleasure 
of  the  council  and  board  of  aldermen 
in  giving  its  consent,  it  would  be  vir- 
tually in  the  same  condition  as  though 
it  liad  not  secured  the  rights  and 
franchise  under  the  ordinance  of 
1887.  Penal  ordinances,  like  penal 
statutes,  are  not  always,  nor  ought 
they  to  be,  construed  literally,  and 
courts  will  make  the  necessary  excep- 
tion. Donnell  v.  State,  2  Ind.  658; 
Nixon  V.  State,  76  Ind.  524.  We  are 
constrained  to  hold  that  the  ordi- 
nance of  1890  is  inoperative  and  void, 
so  far  as  it  may  be  invoked  to  abridge 
or  restrict  appellee  in  the  exercise  of 
the  rights  and  privileges  acquired  by 
it  under  the  ordinance  of  1887.  In 
consonance  with  reason,  it  can  not  be 
held  that  the  appellee,  which  had  al- 
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acceptance  by  the  owner  of  such  terms,  does  not  constitute  a 
contract  to  purchase  the  property  ;  and  such  a  resolution  can 
mot  be  amended  by  parol  so  as  to  constitute  such  a  contract  to 
purchase,  for  this  would  be  to  create  by  parol  a  contract  which 
the  law  requires  to  be  in  writing.'   Where  a  city  is  empowered 


ready  obtained  the  consent  of  the 
city  by  virtue  of  the  ordinance  last 
mentioned,  must  be  required  to  se- 
cure a  new  consent.  The  right  on  the 
part  of  the  appellant  to  consent  im- 
plies the  right  to  refuse.  Therefore, 
it  could,  by  refusing,  work  or  effect  a 
•complete  prohibition.  This,  evident- 
ly, is  not  the  intent  or  the  spirit  of 
the  ordinance  of  1890.  The  case  of 
Lewisville  Natural  Gas  Co.  v.  State, 
■etc.,  135  Ind.  49 ;  34  N.  E.  Eep.  702,  fa- 
vors and  supports  the  conclusion 
reached  by  the  court  in  this  case." 

'  Carskaddon  v.  South  Bend,  141  Ind. 
596;  39  N.  E.  Eep.  667,  Hackney, 
J.:  "The  resolution  but  directs  a 
purchase  upon  the  terms  stated,  and 
Tay  no  possible  construction  can  be 
held  to  constitute  a  purchase.  Nor 
can  it  be  said  that  the  resolution,  to- 
gether with  the  oral  acceptance,  con- 
stitute a  contract  to  purchase.  It  is 
short  of  a  contract,  not  only  in  that 
its  terms  create  no  obligation  on  the 
part  of  the  appellee,  but  it  is  a  familiar 
rule  that  where  contracts  are  required 
to  be  in  writing  they  must  be  wholly 
written.  This  rule  is  aptly  illustrated 
in  the  case  of  Board  v.  Shipley,  77 
Ind.  553,  where  a  general  order  was 
entered  by  a  board  of  county  commis- 
sioners, allowing  a  bounty,  in  a  sum 
stated,  to  each  volunteer  mustered 
into  the  service  of  the  United  States 
under  a  given  call  of  the  president, 
and  which  order  was  accepted,  on  the 
part  of  Shipley,  by  his  enlistment  and 
mustering  into  the  service  in  accord- 
ance with  the  terms  of  the  order.  In 
a  suit  for  the  bounty,  it  was  held  that 

95 


the  contract,  having  been  but  partly 
written,  and  depending  in  part  upon 
the  parol  evidence,  should  be  regarded 
as  an  oral,  and  not  as  a  written  con- 
tract, and  that  the  six  years,  and  not 
the  twenty  years  limitation  applied. 
This  rule  has  been  recognized  and 
applied  in  many  other  cases  in  this 
state.  Overshiner  v.  Jones,  66  Ind. 
452;  Pulse  v.  Miller,  81  Ind.  190; 
Weaver  v.  Shipley,  127  Ind.  526; 
27  N.  E.  Rep.  146;  Board  of  Com'rs 
V.  Cincinnati  Steam-Heating  Co.,  128 
Ind.  240;  27  N.  E.  Rep.  612;  Gordon 
V.  Gordon,  96  Ind.  134 ;  Board  v.  Mil- 
ler, 87  Ind.  257 ;  High  v.  Board,  92  Ind. 
580.  In  Board  v.  Shipley,  77  Ind.  553, 
are  cited  a  number  of  cases  holding 
that  resolutions  much  stronger  than 
the  present,  in  the  creation  of  an  ob- 
ligation on  the  part  of  the  resolving 
party,  can  not  be  held  to  embody  a 
contract.  If  the  resolution  did  not 
constitute  a  contract,  and  if  the  reso- 
lution, with  an  oral  acceptance,  did 
not  constitute  a  contract  in  writing, 
within  the  requirement  of  the  statute 
of  frauds,  it  remains  only  to  inquire 
whether  the  resolution  can  be  amend- 
ed by  parol  to  express  the  alleged  in- 
tention of  the  appellee;  that  is  to 
say,  the  intention  to  complete  a  pur- 
chase by  said  resolution.  It  is  not 
necessary  to  our  conclusion  that  we 
should  determine  the  effect  of  the 
resolution  if  it  had  fully  expressed 
the  alleged  intention  of  the  appellee, 
but  it  may  well  be  suggested  as  doubt- 
ful if  a  complete  purchase  by  ex  parte 
resolution  is  possible.  But  that  refor- 
mation of  the  resolution  is  not  possi- 
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to  contract  for  a  further  water  supply,  and  no  particular  mode- 
has  been  prescribed  by  the  legislature,  any  authorized  munici- 
pal action  may  be  taken  by  resolution  as  effectively  as  by  ordi- 


nance. 


§  1145.  Fraudulent  contracts — Ratification. — In  order  to 
establish  fraud  in  the  making  of  a  contract  with  a  city  it  is  not 
essential  to  show  precisely  how  or  when  the  fraud  was  con- 
cocted or  what  particular  city  officials  were  implicated.  City 
officials  can  not  bind  the  municipality,  either  by  making  or  by 
ratifying  a  fraudulent  contract.^  Since  a  contract  to  construct 
a  levee  is  without  the  scope  of  corporate  powers  conferred  on 
incorporated  towns,  such  a  contract  can  not  be  ratified  by  the 
town's  acceptance  of  the  work  done  under  it,  nor  can  the  town 
be  estopped  by  permitting  the  work  to  be  done,  and  accepting 
the  benefit  thereof.'   Ratification  of  an  officer's  acts  by  a  munici- 


ble,  we  have  no  doubt.  As  -written, 
it  was  not  a  contract ;  and  it  was  de- 
sired, by  the  reformation,  to  give  it 
the  quality  and  force  of  a  contract. 
This  would  be  no  less  than  creating 
by  parol  a  contract  which  the  law  re- 
quires shall  be  in  writing.  That  this 
can  not  be  done  has  often  been  de- 
cided by  this  court.  Norris  v.  Blair, 
39  Ind.  90;  Baldwin  v.  Kerlin,  46 
Ind.  426;  Ridgway  v.  Ingram,  50 
Ind.  145;  Lee  v.  Hills,  66  Ind.  474; 
Pulse  V.  Miller,  supra;  Wilstach  v. 
Heyd,  122  Ind.  574;  23  N.  E.  Rep. 
963." 

'  Brady  v.  Bayonne  (N.  J.  1895),  30 
Atl.  Rep.  968. 

"  Nelson  v.  Mayor,  etc.,  New  York 
City,  131  N.  Y.  4,  per  Earl,  C.  J. :  "The 
plaintiff  introduced  no  evidence  on  the 
trial  to  parry  or  weaken  the  force  of 
this  evidence.  He,  knowing  more  of 
the  facts  than  any  other  living  witness, 
did  not  even  offer  his  own  evidence  to 
put  an  innocent  face  upon  facts  which 
bear  such  an  ugly  aspect.  Fraud  need 
not  be  proved  by  direct  evidence.  It 
is  generally  disguised  and  covered  up, 
and  must  be  brought  to  light  by  the 


proof  of  circumstances  not  equally 
consistent  with  innocence.  Here  we 
can  not  doubt  that  the  evidence  was 
sufficient  to  warrant  the  verdict  of 
the  jury.  Matter  of  Anderson,  109 
N.  Y.  554.  It  was  not  incumbent  upon 
the  defendant  to  show  precisely  how 
or  when  the  fraud  was  concocted,  or 
what  particular  city  officials  were  im- 
plicated in  it.  It  was  enough  to  show 
that  the  contract,  with  whomsoever 
made,  was  the  creature  of  fraud." 

^  Newport  u.BatesvilleR. Co. ,58  Ark. 
270;  24  S.  W.  Rep.  427,  per  Hughes, 
J.:  "We  are  of  the  opinion  that  the 
incorporated  town  of  Newport,  in 
making  the  contract  for  the  construc- 
tion of  the  levee  in  this  case,  acted 
without  either  express  or  implied  pow- 
er, and  that  the  contract  was,  there- 
fore, void.  Was  the  contract  such  as 
could  be  ratified  by  accepting  the  ben- 
efit of  work  done  under  it,  or  is  the 
town  estopped  by  permitting  the  work 
to  be  done  under  it,  and  accepting  the 
benefit  of  such  work?  In  Schumm  v. 
Seymour,  24  N.  J.  Eq.  143,  it  is  said: 
'It  is  a  general  and  fundamental  prin- 
ciple of  law  that  all  persons  contract- 
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pal  corporation  may  be  inferred  from  its  acquiescence  therein 
after  knowledge  of  all  the  material  facts  or  from  its  acts  incon- 
sistent with  any  other  inference.' 

§  1146.    Contracts  by  township  trustees — By  committees. — ■ 

Where  by  law  township  trustees  are  made  the  overseers  of  the 
poorof  their  respective  townships,  and  the  board  of  commission- 
ers fail  to  make  adequate  provision  for  medical  care  and  treat- 
ment, then  such  trustees  may  make  contracts  for  that  purpose 
that  are  binding  upon  the  county.  But  it  is  only  when  the 
board  have  failed  in  the  discharge  of  this  duty,  or  in  cases  of 
emergency,  that  the  trustee  can  make  a  valid  contract.''  Under 
the  Indiana  statute  of  1894, which  empowers  the  county  board  to 
contract  with  physicians  to  attend  on  the  poor  in  the  county, 
and  which  only  in  townships  not  otherwise  provided  for  permits 
the  township  trustees,  as  overseers  of  the  poor,  to  bind  the  county 
by  contracts  for  medical  services,  it  was  held  that  a  physician, 
in  contracting  with  a  township  trustee,  was  bound  to  take  no- 


ing  with,  a  municipal  corporation  must 
at  their  peril  inquire  into  the  power  of 
the  corporation  or  its  officers  to  make 
the  contract,  and  a  contract  bej'ond 
the  scope  of  the  corporate  powers  is 
void.'  As  the  contract  sued  on  in 
this  case  was  without  the  scope  of  the 
corporate  powers  of  the  incorporated 
town  of  Newport,  it  could  not  be  rati- 
fied, and  the  town  was  not  estopped 
to  deny  its  invalidity  by  having  ac- 
cepted and  received  the  benefit  of 
work  done  under  it,  with  the  knowl- 
edge and  the  consent  of  the  town." 

'  Aurora  Water  Co.  v.  Aurora  City, 
129  Mo.  540;  31  S.  W.  Rep.  946,  Sher- 
wood, J. :  "Here  the  only  ratification 
would  be  with  regard  to  the  simple 
acceptance  of  the  work— work  done 
under  the  full  sanction  of  legitimate 
authority.  'Strong  evidence  of  the 
assent  of  the  corporation  is  not  re- 
quired, but  such  assent  must  be 
shown.'  1  Dillon  on  Municipal  Cor- 
porations, §  464.  We  incline  to  the 
opinion  that  there  has  been  a  sufficient 


ratification  of  the  report  of  the  water- 
works committee  shown,  and  accept- 
ance of  the  works,  by  the  use  of  the 
water  for  such  a  length  of  time  with- 
out objection,  and  by  the  payment  of 
the  first  installment  due  for  hydrant 
rentals  amounting  to  nearly  $800. 
Having  received  the  benefit  of  a  con- 
tract fairly  and  lawfully  made,  the 
city  should  not  be  permitted  to  shirk 
the  burden,  which  goes  hand  in  hand 
with  the  benefit  received,  by  refusing 
to  technically  accept  what  it  is  per- 
fectly willing  to  actually  use.  Such 
conduct  will  not  be  tolerated  in  a  court 
of  justice,  and  we  shall  treat  the  works 
as  accepted  by  the  city." 

^  Board,  etc.,  Lawrence  Co.  v.  Mc- 
Lahlon,  10  Ind.  App.  95;  37  N.  E. 
Kep.  557;  Board,  etc.,  u.  Lomax,  5 
Ind.  App.  567;  32  N.  E.  Rep.  800; 
Board,  etc.,  Warren  Co.  v.  Osburn,  4 
Ind.  App.  590;  31  N.  E.  Rep.  541; 
Robbins  v.  Board,  etc.,  Morgan  Co., 
91  Ind.  587. 
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tice  whether  the  township  is  provided  for  by  a  contract  of  the 
county  board;  and  that  he  could  not  contend  that  a  contract 
by  the  board  with  the  county  medical  society  for  medical  treat- 
ment was  ultra  vires  of  the  society  and  did  not  bind  its  members.' 
A  city  council  can  not  delegate  its  power  to  sell  city  property 
to  a  committee.  The  provision  of  an  ordinance  that  the  fire 
committee  of  the  city  councils  shall  have  power  to  contract  for 
necessary  repairs,  not  to  exceed  a  certain  amount,  does  not 
prevent  the  councils  from  adopting  the  act  of  the  committee  in 
making  a  large  expenditure.^  And  where  city  councils  adopt 
and  ratify  the  acts  of  a  committee  thereof  in  making  necessary 
expenditures,  which,  however,  the  committee  had  not  author- 
ity to  make,  the  city  will  be  bound  thereby." 

§  1147.  Proving  school  district  contracts. — A  parol  contract 
of  a  school  district  may  be  proved  although  the  minutes  of  the 
school  board  contain  no  reference  to  it.  To  show  rescission 
by  a  school  district  of  a  written  contract  in  pursuance  of  a 
contemporaneous  parol  contract,  a  resolution  of  the  school 
board  on  which  notice  of  rescission  was  given,  is  admissible, 
it  being  no  objection  thereto  that  the  other  party  to  the  con- 
tract was  not  present  at  the  passing  of  the  resolution.  The 
school  board  having  passed  a  resolution  for  rescission  of  the 
contract,  the  president  of  the  board  did  not  need  a  special  au- 
thorization to  notify  the  other  party  thereof.* 

'  Woodruff  V.  Noble  Co.  Comrs.,  10  regard  their  right  to  do  so  very  clear. 

Ind.  App.  179;  37  N.  E.  Eep.  732.  This  case  is  not  ruled  by  Bladen  c. 

2  Beal  V.  City  of  Roanoke,  90  Va.  77 ;  The  City  of  Philadelphia,  60  Pa.  464, 

17  S.  E.  Rep.  738.  nor  by  Mathews  v.  The  City  of  Phila- 

8  Silsby  Mf'g  Co.  v.  City  of  Allen-  delphia,  93  Pa.  147,  but  turns  on  the 

town,     153    Pa.     St.     319;     26    Atl.  power  of  councils  to  adopt  an  act  done 

Rep.  646,  per  Williams,  J. :     "The  or-  for  the  benefit  of  the  city  by  an  unau- 

dinance  was  a  rule  laid  down  by  the  thorized  agent  and  assume  the  debt  so 

city  to  limit  the  authority  of  its  agents,  contracted." 

It  can  not  affect  the  power  of  the  '  Sidney    Furniture  Co.    v.  School 

principal,  and  it  was  not  intended  to  Dist.,  158  Pa.  35 ;  27  Atl.  Rep.  856, per 

do  so.  Councils  might  insist  on  the  ap-  ciiriavi:     "The  fact  that  the  minutes 

plication  of  the  ordinance,  but  to  do  so  authorized  the  board  to  execute  the 

would  Beem  both  impolitic  and  unjust  written  contract  does  not  necessarily 

under  the  circumstances  of  this  case,  exclude    evidence    of    a    distinctive 

They  have  chosen  to  adopt  the  act  of  parol  contract  made  at  that  time.     In 

the  agent  and  pay  the  debt,  and  we  School   Directors  v.  McBride,  22  Pa. 
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§  1148.  Limitations  as  to  time. — When  a  municipal  council 
is  authorized  by  statute  to  contract  for  a  period  not  exceeding 
ten  years,  its  contract  for  twenty  years,  or  for  an  indefinite 
time,  can  not  be  sustained  as  a  contract  for  ten  years,  but  is 
entirely  void.'  Under  the  New  Jersey  act  requiring  the  con- 
tract for  street  improvements  to  correspond  with  the  advertised 
proposals,  a  contract  allowing  six  months  for  the  completion. 


St.  215,  where  the  court  below  in- 
structed the  jury  that  the  minutes 
were  the  only  evidence  of  the  acts  of 
the  school  board,  and  their  acts  could 
not  be  proved  by  parol,  this  court 
said  in  reversing :  '  But  the  court  be- 
low misunderstood  the  opinion  in  the 
case  of  School  Directors  v.  Kline,  1 
Pittsb.  R.  (decided  at  the  last  term) . 
We  said  that  school  directors  are  a 
public  body,  bound  to  keep  a  record 
of  their  proceedings,  and  all  their  acta 
should  appear  on  record ;  and  this  is 
true,  but  this  is  not  a  declaration  that 
their  unrecorded  acts  are  void.  It  in- 
dicates the  duty  of  the  directors  to 
their  constituents,  and  not  to  those 
with  whom  they  are  contracting — a 
duty  the  neglect  of  which  may  be  of 
serious  consequence  to  the  district  or 
to  the  directors  themselves,  but  upon 
which  contractors  with  the  directors 
do  not  rely,  and  by  which  they  are 
not  intended  to  be  affected,  and  for 
the  neglect  of  which  they  can  not  ob- 
ject.' It  is  manifest  the  parol  agree- 
ment in  question  was  then  made  by 
the  appellant.  If  so,  the  proofs  are 
not  to  be  excluded  because  the  min- 
utes do  not  contain  a  record  of  it  in 
connection  with  that  portion  of  them 
relative  to  the  authority  to  execute 
the  written  contract.  The  minutes 
were  the  evidence  of  the  authority  of 
the  board  to  execute  the  latter,  while 
the  proofs  of  the  former  were  to  show 
that  the  appellant  himself  had  made 
it  with  the  board .  The  failure  to  make 
a  minute  of  it  can  not  operate  to  de- 
stroy it.     The  appellee,  having  estab- 


lished the  parol  agreement,  proved 
that  several  members  of  the  board,  in 
pursuance  of  it,  examined  the  furni- 
ture in  the  two  school-houses,  and 
found  it  defective  and  unsatisfactory. 
In  consequence,  the  board,  on  August 
7th,  by  resolution,  rescinded  the  writ- 
ten contract.  It  is,  however,  con- 
tended that  the  resolution  which  in- 
dicated the  result  of  the  action  of  the 
board  should  have  been  excluded,  be- 
cause ex  parte.  But  it  was  clearly  ad- 
missible to  show  a  rescission  in  pur- 
suance of  the  parol  contract.  Without 
such  act  there  would  have  been  no 
rescission.  It  was  offered  to  show  the 
act  of  rescission  under  the  parol  con- 
tract. It  was  passed  as  a  basis  of 
a  notice  of  such  rescission,  and  was 
therefore  competent.  To  hold  other- 
wise would  be  to  hold  that  a  corpora- 
tion could  never  rescind  a  contract  by 
resolution  without  the  presence  of  the 
other  contracting  party." 

^  Manhattan  Trust  Co.  v.  City  of 
Dayton,  59  Fed.  Hep.  327,  per  Lur- 
ton,  J. :  "To  constitute  a  valid  prop- 
osition for  an  agreement,  the  coun- 
cil should  have  made  a  schedule 
for  a  distinct  period  of  time,  not  ex- 
ceeding ten  years.  Such  a  proposi- 
tion, when  accepted,  would  consti- 
tute an  agreement.  But  if  it  be  for  an 
indefinite  time,  or  for  a  period  beyond 
the  time  allowed  by  section  2479,  it 
will  be  void  as  an  agreement.  Cin- 
cinnati Gas-Light  and  Coke  Co.  v. 
Avondale,  43  Ohio  St.  257;  1  N.  E. 
Rep.  527;  State  v.  Gas  Co.,  37  Ohio 
St.  45." 
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of  the  work,  where  the  proposal  specified  four  months,  is  ille- 
gal.' Twenty-five  years  is  not  an  unreasonahle  time  for  a  city 
to  bind  itself  to  pay  for  a  supply  of  light  or  water. ^  A  contract 
between  a  city  and  a  paving  company  by  which  the  company 
covenants  to  do  the  work  in  such  manner  that  no  repairs  of 
the  pavement  should  be  necessary  for  the  term  of  five  years, 
and  to  make  any  repairs  during  that  time  if  the  same  should 
become  necessary,  is  simply  a  guaranty  of  the  quality  of  the 
work  contracted  to  be  done,  and  does  not  render  the  contract 
void,  as  increasing  the  burden  of  abutting  owners,  by  requir- 
ing them  to  pay  for  keeping  the  pavement  in  repair  for  the 
period  of  five  years  after  its  completion.' 

§  1149.    Persons  contracting  with  city  put  on  inqnii-y. — It  is 

a  general  rule  that  all  persons  contracting  with  a  municipal 
corporation  must  inquire  into  the  power  of  the  corporation  or 
of  its  officers  to  make  the  contract.  This  principle  is  more 
strictly  applied  than  in  the  law  of  private  corporations.  So 
also,  those  dealing  with  the  agent  of  a  municipal  corporation 
are  bound  likewise  to  ascertain  the  nature  and  extent  of  his 

'  State  V.  Trenton  City  Board  (N.  J.  consumera  might  elect  to  have  the 

1894),   29  Atl.   Eep.  158.     1   Eevised  gas  furnished  by  meter  instead  of  at 

Statutes  of  Ohio,  §  2478,  provides  that  the  schedule  rates,  and  the  same  or- 

municipal   councils  shall  have  power  dinance  declared   that  "the   contract 

to  regulate,  "from  time  to  time,"  the  heretofore  made  as  to  the  schedule  of 

prices  to  be  charged  for  natural  or  ar-  prices  shall  be  in  full  force,  except  as 

tificial  gas   furnished   to   citizens   or  herein  altered,  and  for  the  unexpired 

public  buildings  within   the  town  or  time  of  the  original  contract."  It  was 

city ;  and  section  2479  provides  that,  held  that,  while   the   contract,  which 

where   the   council  fixes  a  minimum  relates  solely  to  the  minimum  price 

price   for  a  period  not  exceeding  ten  to  be  fixed  by  the  council,  expires  in 

years,  and  the  gas  company  accepts  it  five  years,  the  provisions  of  the  origi- 

in  writing,  the   council  shall  have  no  nal  ordinance  fixing  a  maximum  price 

power  to   fix  a  less   price  during  the  remain  in  force  until  repealed  or  oth- 

period  of  time  agreed  on.     An  ordi-  erwise  superseded.     JJanhattan  Trust 

nance  passed  pursuant  to  these  sec-  Co.  v.   Dayton  Natural  Gas    Co.,  55 

tions   fixed   a  schedule    of    monthly  Fed.  Rep.  181. 

charges  for  fuel  gas,  and  in  its  second  ^  City  of  Vincennes  v.  Citizens'  Gas 

section  declared  that  these  should  be  Light  Co.,  132  Ind.  114;  31  N.  E.  Eep. 

the  minimum  charges  required  by  the  573. 

council   for  five  years,  and   the  ordi-  ^  Schenectady  u  .  Trustees  of  Union 

nance  was   accepted  by  the  compa-  College,  21  N.  Y.  Supl.  147. 
my.    Thereafter  it  was  provided  that 
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authority.'  It  is  the  duty  of  contractors  to  inform  themselves 
as  to  the  ordinance  on  which  their  claim  is  based,  and  which 
creates  the  lien  on  the  property  that  insures  payment  for  the 
work."  Where  a  village  made  a  contract  to  grade  and  improve 
a  street  within  its  limits,  in  a  part  of  which  street  it  had  no 
right  of  way,  and  had  no  color  of  right  or  apparent  right  to 
such  part,  and  the  contractor  performed  as  to  the  rest  of  the 
street,  but  not  as  to  such  part,  being  prevented  by  reason  of 
the  want  of  such  right  of  way,  it  was  held,  as  to  such  part  of 
the  street,  the  contract  was  ultra  vires,  and  the  contractor  was 


'  Dillon  on  Municipal  Corporations 
(4th  ed.),  §  447.  The  general  rule  is 
unquestionable  that  a  municipal  cor- 
poration is  not  bound  by  the  unau- 
thorized acts  of  an  individual,  whether 
an  officer  of  the  corporation  or  a  mere 
private  person.  Davies  v.  Mayor,  etc., 
93  N.  Y.  250.  "Where  a  committee 
was  empowered  to  contract  for  the 
erection  of  a  building  at  a  price  not 
to  exceed  a  specified  sum,  it  was  held 
that  they  had  no  power  to  contract 
for  a  large  sum,  and  that  the  person 
contracting  with  them  was  bound  to 
take  notice  of  the  extent  of  their  pow- 
ers." Tumeyc.  Town  of  Bridgeport, 
55  Conn.  412;  12  Atl.  Rep.  520.  In 
§  935  of  the  second  volume  of  Dillon 
on  Municipal  Corporations,  the  rule  is 
thus  stated :  "Nor,  as  we  have  before 
stated,  is  a  municipal  corporation 
bound  by  contract,  within  the  scope 
of  its  chartered  powers,  if  made  by 
officers  or  agents  not  thereunto  author- 
ized." The  cases  cited  by  counsel  for 
the  appellants  in  this  branch  of  his 
argument  are  not  at  all  opposed  to 
the  doctrine  stated.  In  Clements  v. 
Lee,  114  Ind.  397;  16  N.  E.  Eep.  799, 
it  is  held  that  a  person,  about  to  enter 
into  a  contract  with  a  city  must  in- 
form himself  as  to  the  jurisdiction  of 
the  council  to  contract.  Taber  v. 
Ferguson,  109  Ind.  227;  9  N.  E.  Eep. 
723,  decides  that,  as  the  statute  does 
not  require  the  proof  of  notice    by 


publication  to  be  filed  with  the  clerk, 
the  transcript  will  not  be  held  bad  on 
demurrer  for  want  of  the  notice.  In 
City  of  Indianapolis  v.  Imberry,  17 
Ind.  175,  the  court  holds  that  it  is  not 
necessary  for  the  council  to  place  of 
record  its  determination  as  to  whether 
or  not  the  general  fund  shall  bear  a 
portion  of  the  cost  of  the  improve- 
ment. We  think  these  decisions  are 
of  no  avail  in  determining  what  con- 
tract was  made  by  the  city,  and  what 
are  its  corporate  obligations  under 
the  facts  set  forth  in  the  return. 

2  In  Clements  v.  Lee,  114  Ind.  397; 
16  N.  E.  Eep.  799,  it  is  said:  "A  per- 
son about  to  enter  into  a  contract 
with  a  city  council  must  examine  the 
records  so  far  as  to  see  that  the  com- 
mon council  has  taken,  or  attempted 
to  take,  the  steps  necessary  to  enter 
into  a  contract."  In  Johnson  v.  Com- 
mon Council,  16  Ind.  227,  which  was 
a  suit  for  work  done  in  grading  and 
graveling  a  certain  street,  the  action 
was  defeated  for  want  of  a  petition  as 
required  by  the  law  of  1852.  The 
court  say:  "Of  this  the  contractor 
was  bound  to  take  notice,  and  hence 
the  duty  devolved  upon  him,  before 
he  took  the  contract,  of  ascertaining 
whether  the  council  had  so  conducted 
the  letting  as  to  render  the  property 
holders  liable.  It  was  also  his  duty 
to  satisfy  himself  as  to  their  ability 
to  pay." 
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not  entitled  to  recover  damages  for  breach  of  the  contract  in 
being  so  prevented  from  performing  the  same.'  Where,  after 
a  city  had,  by  ordinance,  authorized  the  paving  of  a  certain 
street,  it  authorized  the  mayor  to  enter  into  a  contract  with 
plaintiff  for  the  work,  and  the  contract,  after  reciting  that 
the  work  was  to  be  done  "according  to  the  ordinance  and 
specifications,"  again  recited  that  the  city  agrees  to  prepare 
the  street  for  the  work  "according  to  the  ordinance  and  speci- 
fications," and  to  pay  plaintiff  for  the  work  "  according  to  the 
ordinance  and  specifications,"  and  the  ordinance  provided 
that  the  property  owners  should  pay  for  a  portion  of  the  pav- 
ing, and  that  a  street  railway  operating  on  the  street  should 
pay  for  the  balance,  plaintiff,  after  the  work  was  finished, 
acquiesced  in  the  manner  of  payment,  it  was  held  that  the 
ordinance  was  made  a  part  of  the  contract,  not  only  as  to  the 
manner  in  which  the  work  should  be  done,  but  also  as  to  the 
manner  in  which  payment  should  be  made.^ 

§  1150.   The  same  subject  continued — Estoppel  by  use. — The 

committee  on  public  property  of  a  city  were  authorized  by  the 
aldermen  to  advertise  for  proposals  for  a  school-house  to  be 
erected,  in  accordance  with  specifications  of  the  architects,  at 
a  cost  not  to  exceed  a  certain  sum,  and  to  contract  for  its  erec- 
tion, which  they  did.  One  item  of  the  contract  was  a  specified 
sum  for  bells  and  electric  lights.  Afterwards  the  plaintiff 
proposed  to  furnish  the  bells  and  lights  at  a  greater  cost,  and 
his  offer  being  accepted  did  so.  It  was  held  that  the  authority 
of  the  committee,  by  making  a  single  contract  for  the  erection 
of  the  whole  building  was  exhausted,  and  that  it  had  no  au- 
thority to  make  the  second  contract;  and  that  plaintiff  was 
bound  to  ascertain  and  take  notice  of  the  extent  of  the  power 

'  Sang  V.  City  of  Duluth,  58  Minn,  right  whatever.      It    appears    to    be 

81 ;   59  N.  "W.  Rep.  878,  per  Canty,  merely  a  contract  to  commit  a  tres- 

J. :     "We  are  of  the  opinion  that  the  pass.     We  can  not  see  that  the  city 

part  of  the  contract  wliich  provided  had  any  apparent  right  on  which  the 

for  improving   this   railroad  right  of  plaintiff  can  ground   the  doctrine  of 

way  was    ultra    vires,    and  that  the  estoppel." 

plaintiff  can  not  recover.     It  does  not  ^  State,  etc.,  v.  Michigan  City,  138 

appear  that  the  city  had  any  color  of  Ind.  455;   37  N.  E.  Rep.  1041. 
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of  the  committee  to  bind  the  city.'     The  acceptance  and  use  of 
a  building  by  a  city  does  not  render  it  liable  for  unauthorized 


'  Boston,  etc. , Light  Co.'w. Cambridge, 
163  Mass.  64;  39  N.  E.  Eep.  787,  Al- 
len, J. :  "  Whether  the  committee  in 
March,  1891,  when  it  voted  to  incur 
this  additional  expense,  and  to  employ 
the  plaintiff  to  do  the  work  in  the 
place  of  Giddings,  was  composed  of 
the  same  persons  who  constituted  the 
committee  in  July,  1889,  when  the 
committee  was  authorised  to  contract 
for  the  erection  of  the  school-house, 
does  not  appear  in  the  report.  Per- 
haps it  is  not  material.  It  may  be 
that  under  the  original  vote  of  author- 
ity the  committee  were  not  limited  to 
making  a  single  contract  for  the  whole 
work.  It  may  be  that  they  were  at 
liberty  to  make  separate  contracts  with 
the  mason,  the  carpenter,  the  plas- 
terer, the  plumber,  etc.  See  Damon 
V.  Granby,  2  Pick.  345;  Simonds  v. 
Heard,  23  Pick.  120;  Keyea  ».  West- 
ford,  17  Pick.  273;  Shea  v.  Mil- 
ford,  145  Mass.  528;  14  N.  E.  Eep.  764. 
We  do  not  need  to  determine  this 
question,  because,  apparently,  the 
committee  executed  its  authority  by 
making  a  single  contract  with  Gid- 
dings for  the  erection  of  the  whole 
building  according  to  the  plans  and 
specifications  of  the  architects.  It  is 
conceded  by  the  plaintiff  that  Gid- 
dings' contract  was  'for  the  erection 
of  the  building.'  This  having  been 
done,  its  authority  under  the  vote  was 
exhausted.  It  was  not  even  directed 
to  superintend  the  erection  of  the 
building.  Much  less  had  it  the  au- 
thority to  add  to  the  specifications 
which  were  expressly  referred  to  in 
the  vote,  and  we  can  find  in  the  re- 
port nothing  to  show  that  any  such 
authority  was  conferred  upon  the  com- 
mittee afterwards.  It  is,  indeed, 
stated  that  'there  was  then  a  custom 
which  permitted  one  of  two  contract- 


ing parties  to  excuse  the  other  from 
performance  of  a  portion  of  his  con- 
tract, and  to  deduct  the  value  or  price 
of  said  unperformed  portion  from  the 
entire  contract  price,  and  that  the 
said  committee  on  public  property  in- 
tended to  avail  themselves  of  this  cus- 
tom as  to  the  portion  of  said  Giddings's 
contract  referred  to  heretofore.  If 
this  means  that  when  the  city  was  a 
contracting  party  there  was  a  custom 
which  permitted  the  committee  on 
public  property  to  act  in  the  manner 
stated,  it  still  falls  short  of  showing 
that  it  was  a  custom  for  the  committee 
to  bind  the  city  by  a  new  contract,  for 
a  larger  sum,  with  a  new  contractor ;  so 
that,  however  Giddings  might  be  af- 
fected, we  do  not  see  how  the  plaintiff 
can  get  any  benefit  from  this  custom. 
The  difiiculty  is  that  the  authority  of 
the  committee  to  bind  the  city  by  con- 
tract in  relation  to  the  school-house 
was  fixed  and  limited  by  the  vote  of 
July  23, 1889.  This  authority  was  ex- 
ecuted. We  can  not  assume  that  each 
succeeding  committee  in  successive 
years  could  add  new  features,  and  con- 
tract with  A.,  B.,  C,  and  D.,  to  furnish 
them,  outside  of  the  specifications  re- 
ferred to  in  the  vote,  provided  that  no 
one  bill  exceeded  $300.  And  the  re- 
port does  not  show  any  other  or  sub- 
sequent authority  which  was  conferred 
upon  the  committee  in  the  premises. 
Keyes  v.  Westford,  17  Pick.  273.  The 
plaintiff  was  bound  to  ascertain  and 
take  notice  of  the  extent  and  the  limita- 
tions of  the  power  of  the  committee  to 
bind  the  city.  Lowell  Five-Cent  Sav- 
ings Bank  v.  Inhabitants  of  Winches- 
ter, 8  Allen,  109;  Story  on  Agency 
(9th  ed.),  §  307  a;  Davis  v.  Mayor, 
etc.,  93  N.  Y.  250;  Turney  «.  Town  of 
Bridgeport,  55  Conn.  412;  12  Atl.  Rep. 
520." 
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work  done  upon  it  although  such  work  was  beneficial  to  the 
building.' 

§  1151.  Contractor's  risks — Extra  services. — Where  a  town 
voted  to  appropriate  a  certain  amount  to  build  and  furnish  a 
town  house,  thereafter  a  number  of  inhabitants — among 
them,  defendant — agreed  to  guarantee  the  furnishing  of  the 
hall,  if  the  building  committee  would  contract  to  expend  the 
entire  sum  appropriated  in  the  erection  of  the  hall,  and  the 
contract  was  awarded  to  defendant  to  build  the  hall,  at  a  cost 
equal  to  the  amount  appropriated,  and  the  committee  did  not 
pay  defendant  the  contract  price,  but  withheld  money  with 
which  to  pay  for  furnishing  the  hall,  it  was  held  that,  the 
committee  having  exceeded  its  authority,  defendant  could 
not  recover  the  balance,  and,  the  town  having  a  defense  at 
law  to  an  action  therefor,  such  action  would  not  be  enjoined.* 
And  where  certain  work  was  done  by  the  contractor  because  of 
a  claim  of  the  commissioners  that  it  was  made  necessary  by 
defective  work,  and  was  required  for  a  substantial  compliance 
with  the  terms  of  the  contract,  it  was  held  that,  even  if  it  was 
not  required  by  the  contract,  there  could  be  no  recovery  there- 

•  Boston  Electric  Co.  t.  City  of  Cam-  Savage  v.  Blanchard,  148  Mass.  348; 
bridge,  163  Mass.  64;  39  N.E.Eep.  787,  19  N.  E.  Eep.  396.  And  the  accept- 
Allen,  J.:  "There  was  no  sufficient  ance  and  use  of  the  building  by  the 
evidence  of  ratification  by  the  city  of  city  do  not  bind  it  to  pay  for  extra, 
the  contract  with  the  plaintiff.  It  is  unauthorized  work  done  upon  it, 
stated  that  'when  plaintiff  had  partly  though  the  same  is  beneficial.  The 
completed  the  work  contracted  for  the  city  could  not  reject  and  decline  to 
defendant  paid  to  the  plaintiff  the  use  the  building  on  this  ground,  and 
sum  of  $134.50  on  account  of  this  con-  it  was  not  bound  to  take  out  such 
tract  of  5384.50,  and  received  a  receipt  extra  or  unauthorized  work.  Stuart 
therefor.'  This,  however,  must  be  v.  Cambridge,  125  Mass.  102;  Hay- 
taken  in  connection  with  the  state-  ward  v.  School  Dist.,  2  Cush.  419. 
ment  that  the  records  showed  no  vote  See  also,  as  to  work  done  on  roads, 
or  order  of  the  city  council  or  board  Blanchard  v.  Inhabitants  of  Ayer,  148 
of  aldermen.  An  officer  who  was  not  Mass.  174;  19  N.  E.  Rep.  209;  Bean 
authorized  to  contract  had  no  au-  w.  Hyde  Park,  143  Mass.  245;  9  N.  E. 
thority  to  ratify,  and  no  such  authority  Rep.  638;  Clark  i).  Russell,  116  Mass. 
on  the  part  of  the  city  solicitor  or  455;  Keyes  j).  Westford,  17  Pick.  273; 
other  officer  was  shown,  though  no  Loker  ?>.  Brookline,  13  Pick.  343." 
doubt,  in  court,  the  city  solicitor  would  ^  AVestminster  v.  Willard,  65  Vt.266 ; 
have  the  usual  powers  of  an  attorney.  26  Atl.  Rep.  952. 
Haskell  v.  New  Bedford,  108Mass.208 ; 
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for,  there  having  been  no  compliance  with  the  provisions  of  tlie 
statute  and  contract  for  binding  the  city  for  extra  work.'  The 
awarding  of  a  contract  by  a  municipal  corporation  for  an  im- 
provement for  it  is  a  sufficient  consideration  to  support  the 
promise  of  a  contractor,  made  to  the  corporation,  to  pay  for  all 
labor  and  material  furnished  him  in  executing  said  contract. 
Neither  an  express  statute  of  the  state  nor  an  ordinance  of  a 
municipal  corporation  is  necessary  to  its  authority  to  require 
of  its  contractor  a  bond  to  pay  for  all  labor  and  material  fur- 
nished him  in  the  execution  of  his  contract  with  such  corpora- 
tion." 

§  1152.  Contractor's  enforcement  of  assessments  for  street 
Improvement. — In  an  action  by  a  contractor  to  enforce  assess- 
ments for  the  improvement  of  a  street  it  is  sufScient  to  aver 
"that  the  assessments  are  due  and  unpaid,  without  alleging  that 
the  town  has  not  paid  plaintiff.  The  action  in  such  case  is  on 
the  assessment,  and  the  complaint  need  not  set  out  a  copy  of 
the  contract  between  plaintiff  and  the  town,  nor  allege  its  spe- 
cific terms;  but  it  is  sufficient  if  it  pleads  all  the  acts  done  by 

'O'Brien   u.  New  York   City,   139  sued  Layne  &  Sweet  and  their  sureties 

IT.Y.  543 ;  35  N.  E.  Eep.  323.  on  the  bond  they  had  given  to  the  city, 

^  Doll  V.  Grume,  41  Neb.  655 ;  N.  W.  for  the  balance  remaining  due  to  him 
Hep.  806,  per  Ragan,-C. :  "This  ques-  from  Layne  &  Sweet  for  the  material 
tion  was  before  this  court  in  Sample  he  had  furnished  them.  The  sureties 
■B.  Hale,  34  Neb.  220;  51  N.  W.  Eep.  demurred  to  this  petition,  and  the  dis- 
ss?, and  decided  adversely  to  the  con-  trict  court  sustained  the  demurrer, 
tention  of  the  plaintiffs  in  error.  The  Lyman  prosecuted  a  petition  in  error 
Kjuestion  was  again  before  this  court  in  to  this  court,  and  it  was  held  that  the 
Lyman  v.  City  of  Lincoln,  38  Neb.  794 ;  awarding  of  the  contract  by  the  city  to 
■57N."W.  Rep.531.  In  that  case  the  city  Layne&  Sweet  was  a  sufficient  consid- 
■of  Lincoln  had  awarded  a  contract  for  eration  to  support  their  promises  to  pay 
the  erection  of  an  engine  house  to  for  the  labor  and  material  furnished 
Layne  &  Sweet.  The  contract  con-  them  in  the  performance  of  said  con- 
tained a  provision  that  they  would  tract ;  and  that  the  existence  of  an  ex- 
pay  for  all  labor  and  material  fur-  press  statute  or  ordinance  of  the  city 
nished  them  in  the  construction  of  of  Lincoln  was  not  necessary  to  the  aa- 
the  engine  house.  They  gave  a  bond  thority  of  the  city  to  require  of  Layne 
to  the  city  to  faithfully  perform  their  &  Sweet  a  bond  to  pay  their  material 
agreement.  Lyman  furnished  Layne  men  and  laborers.  We  think  these 
&  Sweet  certain  material,  which  they  cases  state  the  rule  correctly,  and  we 
used  in  the  construction  of  the  engine  adhere  to  them." 
house,  and  failed  to  pay  for.  He  then 


1494  CONTRACTS    OF    MUNICIPAL    COKPORATIONS.  §  1152 

the  municipal  officers,  the  facts  showing  their  autliority,  and 
full  compliance  with  the  provisions  of  the  statute  and  of  such 
contract,  and  sets  out  the  final  estimate  and  assessment, 
which  was  levied  and  issued  pursuant  to  the  statute.'  Un- 
der the  California  act  of  1885,  which  provides  for  a  single 
contract  for  street  improvements,  under  a  given  resolution 
of  intention,  a  resolution  ordering  work  to  be  done,  and  an 
award  of  a  contract  thereunder,  and  providing  no  method  by 
which  separate  assessments  can  be  made  or  separate  war- 
rants issued  by  street  superintendents  to  different  contractors, 
the  council  has  no  power  to  award  separate  contracts  for 
such  improvements,  and  assessments  made  under  such  con- 
tracts will  be  void/  A  requirement  in  a  street-paving  con- 
tract that  a  contractor  shall  keep  the  street  in  repair  for  five 
years  imposes  an  additional  burden  on  the  property  owners, 
and  therefore  vitiates  the  assessment  made  under  it,  unless 
such  requirement  is  authorized  by  the  statute  providing  for 
the  letting  of  contracts  for  street  improvements.'  Where  a 
paving  contract  with  a  city  provided    that  said    city  should 

'Duggerc.  Hicks,  11  Ind.App.374;36  was  the  lowest  bidder  therefor,  and 
N.  E.  Rep.  1085,  per  Davis,  C.  J. :  "The  'was  awarded  the  contract,  and  gave  a 
appellee  was  not  required  to  allege  in  good  and  sufficient  bond  for  the  con- 
minute  detail  what  work  had  been  struction  of  said  improvement,'  and 
done  under  the  contract,  nor  to  state  that  he  'thereupon  made,  constructed, 
the  price  that  was  to  be  paid  for  the  and  completed  said  improvement  in 
entire  work.  The  appellee  was  not  all  things  in  accordance  with  the 
bound  to  incorporate  in  his  complaint,  terms  of  said  contract  and  the  plans 
by  reference  or  otherwise,  either  the  and  specifications  therein  agreed 
resolution,  ordinance,  or  contract;  upon;' and  also  specially  averred  the 
and  when  he  pleaded  the  acts  done  facts  showing  a  full  compliance  with 
by  the  municipal  officers,  together  the  provisions  of  sections  4293  and 
with  the  facts  showing  the  authority  4299,  and  set  out  the  final  estimate 
to  perform  such  acts,  and  alleged  that  and  assessment,  which,  as  appears, 
in  pursuance  thereof,  after  the  publi-  was  levied  and  issued  pursuant  to  sec- 
cation  of  notice  for  ten  days  of  the  tion  4297,  the  complaint  was,  so  far  as 
passage  of  said  resolution  in  a  news-  any  objection  thereto  has  been  made, 
paper  of  general  circulation,  as  pro-  sufficient.  Van  Sickle  v.  Belknap,  129 
vided  in  section  4289  (R.  S.  1894),  Ind.  558;  28  N.  E.  Rep.  305." 
and  after  subsequently  thereto  ad-  ^Treanor  u.  Houghton,  103  Cal.  53; 
vertising  for  three  weeks  in  a  news  36Pac.  Rep.  1081. 
paper  of  general  circulation,  to  re-  'Excelsior  Pav.  Co.  v.  Pierce  (Cal. 
ceive  proposals  for  said  work,  as  pro-  1893),  33  Pac.  Rep.  727. 
vided   in   section  4288,  the   appellee 
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pay  the  contract  price  to  the  contractors,  on  estimates  by  the 
superintendent  of  engineering,  when  the  assessments  of  the 
cost  of  said  work  shall  have  been  collected,  jvith  the  proviso 
that  said  assessments  shall  be  collected  within  two  years  from 
the  completion  of  the  work,  and  that,  if  not  collected  within 
that  time,  the  whole  amount  then  unpaid  shall  become  due,  it 
was  held  that  the  contractors  were  not  entitled  to  interest  on  any 
amount  unpaid  on  the  contract  till  after  the  expiration  of  two 
years  from  the  completion  of  the  work.' 

§  1153.  Liabilities  to  and  for  contractors. — The  Indiana  act 
of  1889  makes  an  incorporated  town  liable  to  a  contractor  for 
the  contract  price  of  a  street  improvement,  and  gives  the  town 
and  contractor  a  lien  on  abutting  land,  and  provides  for  the 
issuance  of  certificates  or  bonds  to  the  contractor  in  payment 
for  his  work  on  street  improvements,  which  shall  transfer  to 
him  all  the  rights  of  the  city  against  the  assessed  land.  It  is 
held  that  the  amending  act  of  1891  providing  that  the  contractor 
may  maintain  an  action  to  foreclose  his  lien  for  work  done  on 
a  street  improvement,  and  may  collect  therein  a  reasonable 
attorney's  fee,  applies  to  an  assessment  levied  before  the  pas- 
sage thereof,  and  that  such  act,  as  so  construed,  is  not  in  vio- 
lation of  the  constitutional  provision  which  provides  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts.^ 

'  Booth  V.  City  of  Pittsburg,  25  Atl.  peculiarly  applicable  to  remedial  stat- 

Eep.  803 ;  154  Pa.  St.  482.  utes,  however,  is  that  a  statute  must 

^Dowell  V.  Talbot  Paving  Co.,  138  be  so  construed  as  to  make  it  effect 

Ind.  675;  38  N.  E.  Rep.  389,  per  Mc-  the  evident  purpose  for  which  it  was 

Cabe,  J. :  "It  was  held  by  this  court,  enacted;   and,  if  the   reason  of  the 

and  we  think  correctly,  in  Niklaus  v.  statute  extends  to  past  transactions  as 

Oonkling,  118  Ind.  289;  20  N.  E.  Rep.  well  as  those  in  the  future,  then  it 

797,  that  statutes  will  not  be  given  a  will  be  so  applied,  although  the  stat- 

retrospective  operation  unless  the  Ian-  ute  does  not  in  terms  so  direct,  unless 

guage  employed  imperatively  requires  to  do  so  would  impair  some  vested  right 

it ;  and  that  statutes  will  not  be  given  or  violate  some  constitutional  guar- 

a  retroactive  effect,   so  as  to  change  anty.'     As  we  have  already  seen,  the 

existing  rights,  unless  the  language  right  given  the  city  and  the  holders  of 

employed  is  such  as  to  compel  courts  the  bonds  or  certificates  to  foreclose 

to  that  course.     But  this  court  held,  in  and  recover  attorney's  fees  was  for  the 

Conn.,  etc.,  Ins.  Co.  v.  Talbot,  113  Ind.  benefit  of  the  contractor.    The  exten- 

373 ;  14  N.  E.  Rep.  586,  that  'the  bet-  sion  of  the  remedy  to  the  contractor 

ter  rule  of  construction,  and  the  rule  did  not  create  any  new  right,  nor  did 
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Where  a  statute  authorized  court-house  commissioners  ap- 
pointed by  the  mayor  of  the  city  of  Boston  to  take  land  neces- 
sary for  the  erection  of  a  court-house,  subject  to  the  approval 
of  the  mayor,  and  made  it  the  duty  of  the  city,  by  and  through 
the  commissioners,  to  erect  a  court-house  on  the  land  taken, 
it  was  held  that  such  commissioners  had  no  authority  to  make 
the  city  answerable  over  to  contractors  engaged  in  the  erection 
of  the  court-house  for  damages  paid  by  them  to  an  employe 
for  personal  injuries  caused  by  the  falling  of  a 'derrick  erected 
for  the  contractors  by  the  commissioners  under  a  special  con- 
tract therefor,  not  specially  authorized  by  the  city  council;  the 
order  of  the  council  appointing  such  commissioners  having 
provided  that  they  should  incur  no  liability  on  behalf  of  the 
city  unless  specially  authorized  by  the  city  council.' 


it  impose  a  new  burden  on  the  abut- 
ting property.  Such  property  was  al- 
ready subject  to  that  burden,  subject 
to  foreclosure  and  attorney's  fees. 
The  legislature  may,  without  a  viola- 
tion of  the  constitution,  provide  for  a 
cumulative  and  more  speedy  remedy 
than  the  existing  one  (Maynes  v. 
Moore,  16  Ind.  116;  AVebb  v.  Moore, 
25  Ind.  4;  Jones  v.  Hopkins,  26  Ind. 
450) ;  and  may  likewise  provide  a 
remedy  where  none  existed  (Sparks 
V.  Clapper,  30  Ind.  204).  It  has  often 
been  held  that  there  can  be  no  vested 
right  in  remedies,  provided  they  are 
not  so  changed  as  to  be  rendered  nu- 
gatory; and  hence  it  is  that  whatever 
belongs  to  the  remedy  merely  is  with- 
in the  control  of  the  legislature,  sub- 
ject only  to  the  limitation  that  an  ade- 
quate and  reasonable  mode  of  enforc- 
ing the  right  must  remain  or  be  pro- 
vided which  leaves  the  value  of  the 
contract  without  substantial  depre- 
ciation or  impairment.  Davis  v.  Eupe, 
114  Ind.  588;  17  N.  E.  Eep.  163;  Rob- 
ertson V.  Van  Cleave,  129  Ind.  217 ;  26 
N.  E.  Rep.  899,  and  29  N.  E.  Rep.  781 ; 
Tennessee  v.  Sneed,  96  U.  S.  69 ;  Wolff 
V.  New  Orleans,  103  U.  S.  358 ;  Bryson 
V.  McCreary,  102  Ind.  1;  1  N.E.  Eep. 


55.  The  extension  of  the  remedy  to 
the  real  party  in  interest,  the  con- 
tractor, did  not  take  away  or  impair 
any  right  the  appellant  had,  nor  did 
it  add  anj'  burden  to  which  he  was 
not  already  subject.  He  was  already 
subject  to  the  lien  against  his  property 
and  to  the  right  of  the  city  to  foreclose 
the  same,  with  attorney's  fees,  for 
the  benefit  of  the  contractor.  We 
therefore  hold  that  the  amendatory 
act  did  not  impair  any  vested  right  or 
constitutional  guaranty.  The  ques- 
tion remains  whether  the  amendatory 
act  can  be  given  a  retrospective  effect, 
so  as  to  enable  appellee  to  maintain 
the  action.  It  has  been  held  by  this 
court  that  retrospective  curative  stat- 
utes may  be  passed  under  the  consti- 
tution when  they  do  not  interfere  with 
vested  rights.  Johnson  v.  Board  of 
Commissioners,  107  Ind.  15;  8  N.  E. 
Rep.  1." 

'■  Sampson  v.  City  of  Boston,  161 
Mass.  288 ;  37  N.  E.  Rep.  177 :  "It  will 
be  seen  that  the  service  which  the  city 
is  required  to  perform  through  the 
commissioners  is  one  which, in  the  lan- 
guage of  Hafford  v.  City  of  New  Bed- 
ford, 16  Gray,  297,  302,  'it  is  bound  to 
see  performed  in  pursuance  of  a  duty 
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§  1154.  Contractor's  bond — Assigned  contract — City  suc- 
ceeding to  Tillage — "Where  the  law  under  which  a  local  im- 
provement is  made  does  not  require  the  contractor  to  give  a 
bond,  and  the  contract  is  duly  performed,  the  fact  that  the 
contractor's  bondsman  was  interested  in  the  contract,  and  was 
an  officer  of  the  city  with  which  the  contract  was  made,  does 
not  invalidate  the  assessment  levied  to  pay  for  such  improve- 
ment.' A  street  grading  contract  provided  that  the  city  should 
retain,  from  the  amount  coming  to  the  contractor,  inspector's 
fees  for  such  time  as  the  work  should  remain  uncompleted  be- 
yond a  specified  time,  but  that  the  time  during  which  the 
work  was  delayed  by  the  city,  which  should  be  determined  by 
third  parties,  should  be  excluded.  It  was  held  that  it  was  a 
condition  precedent  to  the  right  of  the  contractor  to  be  re- 
lieved from  the  allowance  of  such  inspector's  fees  for  the  time 
that  the  work  was  delayed  by  the  city,  that  the  matter  should 
be  submitted  to  and  determined  by  such  third  parties,  unless 
they  refused  or  neglected  to  act  upon  it.^  A  contract  for  the 
improvement  of  a  street  may  be  assigned;  and,  where  the 
transcript  affirmatively  shows  that  the  assignment  was  recog- 
nized and  acted  upon  as  valid  by  the  common  council,  it 
will  be  sufficient,  although  no  formal  order  was  entered  ap- 
proving the  assignment."   A  city  which  succeeds  to  the  rights, 

imposed  by  law  for  the  general  wel-  '  Phelan  v.  City  of  New  York,  119 
fare  of  the  inhabitants  or  the  commu-  N.  Y.  86;  23  N.  E.  Rep.  175. 
nity.'  If  the  commissioners  had  un-  '  Sims  v.  Hines,  121  Ind.  534,  per 
dertalcen  to  construct  the  building,  curiam:  "We  have  no  doubt  that  a 
instead  of  contracting  for  its  construe-  contract  for  the  improvement  of  a 
tion,  clearly  the  city  would  not  have  street  may  be  assigned,  with  the  con- 
been  answerable  in  tort  for  an  acci-  sent  of  the  common  council.  Taber 
dent  like  the  one  in  question,  upon  v.  Grafmiller,  109  Ind.  206,  where  the 
well-established  principles.  Hill  v.  transcript  affirmatively  shows  that  the 
City  of  Boston,  122  Mass.  344 ;  Tindley  assignment  was  recognized  and  acted 
V.  City  of  Salem,  137  Mass.  171,  174;  upon  as  valid  by  the  common  council, 
Howland  v.  Inhabitants  of  Maynard,  it  will  be  suflBcient,  although  there 
159  Mass.  434;  34  N.  E.  Eep.  515.  was  no  formal  order  entered  approv- 
We  are  of  opinion  that  the  commis-  ing  the  assignment.  In  the  case  of 
sioners  were  not  given  authority  to  Deffenbaugh  v.  Foster,  40  Ind.  382,  it 
make  the  city  answerable  by  con-  was  not  shown  that  there  was  any  as- 
tract."  signment,  and,  of  course,  where  there 
1  Trustees  United  Brethren,  etc.,  v.  was  no  assignment  there  could  be 
Bausch,  122  Ind.  167;  23  N.  E.  Eep.  neither  implied  consent  nor  express 
717_  approval." 
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§  1155 


franchises  and  property  of  a  village  is  bound  by  all  its  con- 
tracts and  obligations,  and  hence  the  fact  that  the  village  cor- 
poration has  changed  into  a  city  since  the  liability  of  the  vil- 
lage for  the  debts  of  the  provisional  organization  was  fixed  by 
the  legislature  does  not  relieve  the  city  from  the  same  lia- 
bility.' 

§  1155.  Authorized  official  action  conclusive. — Where  the 
law  provides  how  municipal  contracts  shall  be  made,  how  paid 
for,  and  invests  certain  officers  with  the  power  of  determining 
whether  the  contract  has  been  performed  by  the  contractor, 
their  action,  in  the  absence  of  fraud,  is  conclusive  on  the  prop- 
erty owners.  In  such  a  case  the  failure  of  the  contractor  to  do 
the  work  contracted  for  according  to  the  terms  of  the  contract 
is  not  a  sufficient  ground  for  objecting  to  the  confirmation  of 
a  special  tax  to  pay  for   it.^     A  contract  of  a  corporation  form- 


^  City  of  Guthrie  D.Territorj',  1  Okl. 
404;   SlPac.  Rep.  190. 

2  Haley  v.  City  of  Alton,  152  111.  113 ; 
38N.E.  Eep.  750,  per  Baker,  C.  J.: 
"It  is  also  contended  that  the  county 
court  erred  because  it  would  not  per- 
mit objectors  to  prove  that  the  im- 
provement had  not  been  done  as  re- 
quired by  the  ordinance.  The  law 
provides  how  the  contracts  shall  be 
let,  the  manner  of  payment,  and  who 
shall  be  the  judge  as  to  whether  the 
contract  is  complied  with.  In  this 
case  the  work  had  been  accepted  by 
the  city  council.  Who  shall  be  the 
judge  of  whether  the  contract  is  com- 
plied with?  Certainly  not  each  in- 
dividual property  owner,  because  to 
so  hold  would  not  only  be  a  violent 
construction  of  the  statute,  but  render 
the  making  of  all  local  improvements 
impracticable.  The  law  has  invested 
the  city  authorities  with  that  power, 
and  unless  there  is  a  fraudulent  abuse 
of  it  their  action  is  conclusive  upon 
the  property  owners.  If  their  action 
is  to  be  reviewed  for  fraud,  it  must  be 
done  by  bill  in  equity.     On  this  ques- 


tion this  court,  in  the  case  of  Eicketts 
V.  Village  of  Hyde  Park,  85  111.  110, 
said:  'The  objections,  if  tenable, 
should  have  been  brought  forward 
by  bill  for  injunction  before  the  work 
was  completed.  It  is  not  admissible 
now,  when  the  work  has  been  com- 
pleted in  that  way  without  objection 
on  the  part  of  appellant.'  In  Cooley 
on  Taxation,  468,  it  is  said:  'It  is  no 
defense  to  an  assessment  that  the 
contract  for  the  work  was  not  per- 
formed according  to  its  terms.  The 
proper  authorities  must  decide  upon 
this,  and,  if  they  accept  the  work,  the 
acceptance,  in  the  absence  of  fraud,  is 
conclusive.'  And  in  State  w.  Mayor, 
etc.,  of  Jersey  City,  29  N.J.  Law,  441, 
it  is  said :  'The  pretext  that  the  tax- 
payer shall  avoid  the  payment  of  his 
assessment  because  the  funds  are  in- 
judiciously applied  is  the  worst  form 
of  repudiation.'  We  have  reached  the 
conclusion  that  there  is  no  reversible 
error  in  the  rulings  of  the  county 
court.  Its  judgment  will  therefore  be 
affirmed." 
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ally  executed  by  its  proper  officers  by  authority  of  its  govern- 
ing board,  and  not  in  itself  necessarily  beyond  the  scope  of  its 
powers,  will,  in  the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  have  been  made  by  lawful  authority.  Acts  done  by 
the  corporation  which  presuppose  the  existence  of  other  acts  to 
make  them  legally  operative  are  presumptive  proofs  of  the 
latter.^ 

§  1156.  Strict  rule  as  to  ultra  vires. — Municipal  corpora- 
tions can  exercise  no  powers  but  those  which  are  conferred 
upon  them  by  the  act  by  which  they  are  constituted,  or  such 
as  are  necessary  to  the  exercise  of  their  corporate  powers,  the 
performance  of  their  corporate  duties,  and  the  accomplishment 
of  the  purposes  'of  their  incorporation/  It  is  a  well-settled 
rule  of  construction  of  grants  by  the  legislature  to  corporations, 
■whether  public  or  private,  that  only  such  powers  and  rights 
can  be  exercised  under  them  as  are  clearly  comprehended 
within  the  words  of  the  acts,  or  derived  therefrom  by  neces- 
sary implication,  regard  being  had  to  the  objects  of  the  grant. 
Any  ambiguity  or  doubts  arising  out  of  the  terms  used  by  the 
legislature  must  be  resolved  in  favor  of  the  public. °     The  Ar- 

1  Lincoln  v.  Iron  Co.,  103  U.  8.  412,  "  Minturn  v.  Lame,  23  How.  435; 

416;  United  States  Bank  ?).  Dandridge,  Thomsons.  Lee  Co.,  3  Wall.  327.    In 

12  Wheat.  64,  70 ;   The  Omaha  Bridge  Leonardo.  City  of   Canton,   a  good 

Cases,  10  U.  S.  App.  98,189;   2  C.  C.  reason  is  given  for  the  rule  that  grants 

A.  174,  240;   51  Fed.  Rep.  309,  and  to    corporations  by    the    legislature 

cases  cited ;  Union  Water  Co.  v.  Mur-  should  be  strictly  construed.   It  is  be- 

phy'  s  Flat  Fluming  Co.,  22  Cal.  620,  cause  they  "are  invested  with  a  por- 

629.  tion  of  the  authority  that  properly  ap- 

^  Spaulding   u.  City  of    Lowell,   23  pertains  to  the  sovereign  power  of  the 

Pick.  (Mass.)  71,74:    "It  is  proper,  state,"  and  the  state  never  surrenders 

too,    that   these   powers    should    be  its  just  authority,  save  by  grants  that 

strictly    construed,  considering  with  are  clear  and  unambiguous.     35  Miss. 

how  little   care   chartered  privileges  189.     When  the  exercise  of  power  by 

are  these  days   granted."     Bank  v.  a  municipal  corporation  will  result  in 

Town  of  Chillicothe,  7  Ohio,  pt.  2,  pp.  the  imposition  of  burdens  or   taxes 

31,  35 ;  City  of  Port  Huron  v.  McCall,  upon  the  inhabitants,  the  existence  of 

46  Mich.  565 ;  10  N.W.  Rep.  23.  "They  the  power  ought  to  be  clear,  beyond  a 

act,  not  by  any  inherent  right  of  legis-  fair,   reasonable  doubt.    A  different 

lation,  like  the  legislature  of  the  state,  rule  might  lead  to  mischievous  and 

but  their  authority  is  delegated,  and  oppressive  consequences, 
their  powers,  therefore,  must  be  strict- 
ly pursued." 
96 
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kansas  statute,  which  empowers  city  councils  to  establish  and 
construct  landing  places  and  levees,  refers  only  to  cities  of  the 
first  and  second  class,  and  not  to  incorporated  towns.  The 
power  to  construct  levees  is  neither  necessarily  nor  fairly  im- 
plied from  the  powers  expressly  granted  to  incorporated  towns 
by  the  act  of  1875,  nor  is  such  a  power  essential  to  the  declared 
objects  and  purposes  of  the  corporations;  and  hence  a  contract 
of  an  incorporated  town  for  the  construction  of  a  levee  is  ultra 
vires  and  void.'  Under  the  Texas  statute  providing  that  the 
city  council  shall,  by  ordinance  or  resolution,  contract,  as  they 
may  determine,  with  a  public  newspaper,  as  the  official  news- 
paper of  the  city,  a  contract  signed  by  the  mayor,  without  au- 
thority of  the  council,  by  ordinance  or  resolution,  is  not  bind- 
ing, though  the  council  afterwards,  without  resolution  or 
ordinance,  act  thereon.' 


'  Newport  v.  Eailway  Co.,  58  Ark. 
270;  24  S.W.  Rep.  427,  per  Hughes, 
J.:  "la  there  any  express  grant  of 
power  to  an  incorporated  town  to 
make  a  contract  for  the  building  of  a 
levee?  Section  740,  Mansfield  Digest, 
provides  that  'the  city  council  shall 
have  power  to  establish  and  construct 
and  to  regulate  landing  places,  levees,' 
etc.  Section  8  of  the  incorporation  act 
of  March  9, 1875.  This  refers  to  cities 
of  the  first  and  second  class,  but  not 
to  incorporated  towns.  Their  powers 
are  not  always  the  same.  In  enumer- 
ating the  powers  of  municipal  corpo- 
rations of  all  classes  in  section  18  of 
the  act  of  ]\Iarch  9,  1875,  the  power  to 
construct  levees  is  not  given,  though, 
as  we  have  seen,  it  is  given  in  section 
8  of  the  act  to  cities  of  the  first  and 
second  class.  It  follows,  therefore, 
that  there  is  no  express  grant  of  power 
to  incorporated  towns  to  construct 
levees.  Construing  the  powers  of 
municipal  corporations  strictly,  does 
it  appear  beyond  'any  fair,  reasonable 
doubt'  that  the  power  of  an  incorpo- 
rated town  to  make  a  contract  for  the 
construction  of  a  levee  exists?  Is  such 
power  'necessarily  or  fairly  implied 


in  or  incident  to  the  powers  expressly 
granted,'  or  is  such  a  power  'essential 
to  the  declared  objects  and  purposes 
of  the  corporation,  not  simply  con- 
venient, but  indispensable  ?'  It  does 
not  appear  to  us  that  it  is  necessary 
that  an  incorporated  town  should 
possess  such  a  power,  in  order  to  the 
exercise  of  its  corporate  powers,  the 
performance  of  its  corporate  duties, 
and  the  accomplishment  of  the  pur- 
poses of  its  organization.  Unless  such 
is  the  case,  the  power  is  not  implied 
from  the  grant  of  general  powers  to 
an  incorporated  town.  Spaulding  v. 
City  of  Lowell,  23  Pick.  71,  74.  No 
'long-established  and  well-settled 
usage'  appears  to  have  existed  with 
incorporated  towns  to  exercise  the 
power  to  construct  levees." 

2  Penn  v.  City  of  Laredo  (Tex.  Civ. 
App.),26  S.W.  Rep.  636,  per  James,  C. 
J. :  "The  decisions  which  furnish  the 
law  of  this  case  are  Ferguson  v.  Hal- 
sell,  47  Tex.421 ;  City  of  Bryan  v.  Page, 
51  Tex.  532;  and  City  of  San  Antonio 
V.  French,  80  Tex.  575;  16  S.  "W.  Rep. 
440.  There  was  no  express  contract 
made  by  the  city  in  the  manner  au- 
thorized by  law.    The  fact  that  the 
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§  1157.   Property  held  for  public  use — Misappropriation. — 

Property  held  for  public  uses,  such  as  public  buildings,  streets, 
squares,  parks,  promenades,  wharves,  landing  places,  fire  en- 
gines, hose  and  hose  carriages,  engine  houses,  engineering  in- 
struments, and  generally  everything  held  for  governmental 
purposes,  can  not  be  subjected  to  the  payment  of  the  debts  of 
the  city.  Its  public  character  forbids  such  an  appropriation. 
It  can  not  be  appropriated  for  any  other  than  a  public  use 
without  special  legislation.'  So  too,  when  a  city  is  vested  by 
its  charter  with  power  to  construct  and  maintain  a  system  of 
water- works  at  the  public  expense  and  for  the  public  use,  and 
accepts  such  charter,  the  water-works  so  constructed  and  main- 
tained are  clothed  with  a  public  trust  and  are  devoted  to  a  pub- 
lic use,  and  a  sale  of  such  water-works  by  the  common  council 
without  legislative  authority  is  void.^      Where  a  municipal 


city  council  afterwards,  without  any 
ordinance  or  resolution  on  the  sub- 
ject, acted  upon  the  contract  that  had 
been  signed  by  the  mayor,  would  not 
have  the  effect  of  making  it  the  ex- 
press contract  of  the  city.  It  has 
been  decided  that  the  corporation 
can  not  bind  itself,  except  in  the 
manner  provided  by  statute.  In  the 
case  of  City  of  Bryan  v.  Page,  it  was 
held  that  the  city  could  not  be  required 
to  pay  for  what  it  had  received  and 
made  use  of,  where  it  had  not  been 
contracted  for  in  the  manner  pre- 
scribed. This  rule  was  modified  in 
City  of  San  Antonio  v.  French,  and 
the  city  was  held  to  pay  for  benefits 
actually  received  by  it.  The  reasons 
given  in  the  case  last  mentioned  are 
decisive  of  the  case  before  us.  The 
appellee  had  paid  for  all  work  actually 
performed  by  appellant  under  the 
contract  which  the  mayor  had  made. 
What  he  sued  for  is  damages  for  work 
appellant  claimed  he  should  have  had, 
and  which  was  given  to  another.  The 
city  was  clearly  not  liable  therefor. 
The  judgment  will  be  affirmed.  " 
'  Meriweather  v.  Garrett,  102  IT.  S. 


472.  In  this  case  Field,  J.,  said: 
"What,  then,  is  the  property  of  a 
municipal  corporation,  which,  upon 
its  dissolution,  a  court  of  equity  will 
lay  hold  of  and  apply  to  the  payment 
of  its  debts?  We  answer,  first,  that 
it  is  not  property  held  by  the  corpora- 
tion in  trust  for  a  private  charity,  for 
in  such  property  the  corporation  pos- 
sesses no  interest  for  its  own  uses; 
and,  secondly,  that  it  is  not  property 
held  in  trust  for  the  public,  for  of  such 
property  the  corporation  is  the  mere 
agent  of  the  state.  In  its  streets, 
wharves,  cemeteries,  hospitals,  court- 
houses, and  other  public  buildings, 
the  corporation  has  no  proprietary 
rights  distinct  from  the  trust  for  the 
public.  It  holds  them  for  public  use, 
and  to  no  other  use  can  they  be  ap- 
propriated without  special  legisla- 
tive sanction.  It  would  be  a  perver- 
sion of  that  trust  to  apply  them  to 
other  uses." 

'  Huron  Water- Works  Co.  v.  Huron 
City  (S.  Dak.  1895),  62  N.  W.  Hep. 
975,  Carson,  J.:  "It  is  difficult  to 
perceive  upon  what  principle  a  dis- 
tinction can  be  made    between  the 
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corporation  obtains  a  conveyance  of  land,  intending  to  con- 
vert it  into  a  public  park,  but  the  purpose  for  which  it  is  to 
be  used  is  not  expressed  in  the  deed,  the  corporation  may  con- 


water-works  of  a  city,  constructed  at 
the  expense  of  the  corporation  and 
used  to  supply  water  for  fire  purposes, 
domestic  use,  and  other  city  purposes, 
and  public  parks,  squares,  fire  ap- 
paratus, public  buildings,  etc.,  used 
for  public  purposes,  and  the  courts  in 
the  later  decisions  seem  to  make  no 
such  distinction.  It  will  be  noticed 
that  Judge  Dillon  places  water-works 
in  the  same  class  with  public  build- 
ings, hospitals,  cemeteries,  etc.,  and 
in  this  the  learned  author  is  fully  sup- 
ported by  the  very  able  decision  of 
the  Supreme  Court  of  the  United 
States  in  New  Orleans  v.  Morris,  105 
TJ.  S.  600.  Mr.  Justice  Miller,  speak- 
ing for  the  court,  says :  'The  learned 
counsel,  in  the  oral  argument  and  in 
the  brief,  substantially  concedes  that 
the  water-works  themselves,  in  the 
hands  of  the  city,  were  not  liable  to 
be  sold  for  the  debts  of  the  city.  And, 
if  no  such  concession  were  made,  we 
think  it  quite  clear  that  these  works 
were  of  a  character  which,  like  the 
wharves  owned  by  the  city,  were  of 
such  public  utility  and  necessity  that 
they  were  held  in  trust  for  the  use  of 
the  citizens.  In  this  respect  they 
were  the  same  as  public  parks 
aud  buildings,  and  were  not  lia- 
ble to  sale  under  execution  for 
ordinary  debts  against  the  city. 
The  same  view  is  taken  by  the  court 
of  appeals  in  the  state  of  New  York 
in  the  case  of  the  City  of  Rochester  v. 
Town  of  Rush,  80  N.  Y.  302.  In  that 
case  the  court  says :  'The  argument 
of  the  appellant  that  the  property  in 
question  would  properly  be  exempt 
from  a  city  tax,  as  it  was  procured  by 
a  tax  upon  property  within  the  city, 
but  not  from  a  county  tax,  but  the 
people  of  the  county  were  not  taxed 


to  procure  it,  would  apply  with  equal 
force  to  the  city  hall  and  engine 
houses  and  machines  and  equipments 
which  make  those  houses  necessary, 
and,  if  sound,  would  subject  them  to 
the  hazard  of  sale  under  a  treasurer's 
warrant  for  the  enforcement  of  a 
county  tax.  I  am  unable  to  perceive 
that  in  any  sense  the  water-works  can 
be  regarded  as  the  private  property  of 
the  city,  as  distinguished  from  prop- 
erty held  by  it  for  public  use.*  The 
supreme  court  of  Connecticut,  in  the 
well-considered  case  of  Town  of  West 
Hartford  v.  Board  of  Water  Comrs., 
44  Conn.  360,  lays  down  the  same 
doctrine.  In  that  case  the  court  says : 
'The  introduction  of  a  supply  of  water 
for  the  preservation  of  the  health  of 
its  inhabitants  by  the  city  of  Hartford 
is  unquestionably  now  to  be  accepted 
as  an  undertaking  for  the  public  good, 
in  the  judicial  sense  of  that  term.' 
From  this  examination  of  the  author- 
ities, we  conclude  that  there  is  no  dis- 
tinction between  the  nature  of  water- 
works property  owned  and  held  by 
the  city,  and  public  parks,  squares, 
wharves,  quarries,  hospitals,  ceme- 
teries, city  halls,  court-houses,  fire 
engines  and  apparatus,  and  other 
property  owned  and  held  by  the  city 
for  public  use.  All  such  property  is 
held  by  the  municipality  as  a  trustee 
in  trust  for  the  use  and  benefit  of  the 
citizens  of  the  municipality,  and  it 
can  not  be  sold  or  disposed  of  by  the 
common  council  of  the  city,  except 
under  the  authority  of  the  state  legis- 
lature. Such  property,  as  before 
stated,  is  private  property,  in  the 
sense  that  the  municipality  can  not 
be  deprived  of  it  without  compensa- 
tion, no  more  than  can  a  private  cor- 
poration be  deprived  of  its  property 
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vey  it  for  a  private  use  at  any  time  before  it  is  dedicated 
park.' 


as  a 


§  1158.  Franchise  for  private  purpose — Monopoly. — An  or- 
dinance of  a  city  which  grants  a  private  corporation  the  right 
to  occupy  the  street  by  subways  and  paraphernalia  therein 
necessary  to  conduct  electricity,  without  imposing  on  the  com- 
pany any  obligation  to  maintain  them,  or  requiring  it  to  al- 
low all  the  public  to  use  them,  and  which  reserves  to  the  city 
no  control  over  the  works  or  business  of  the  company,  is  for 
private  purposes,  and  therefore  ultra  vires.'     And  in  such  a 


by  the  law-making  power.  But  such 
property  is  so  owned  and  held  by  the 
municipality  as  the  trustee  of  the  citi- 
zens of  the  municipality,  for  the  use 
and  benefit  of  such  citizens.  It  has 
been  acquired  by  the  corporation  at 
the  expense  of  the  tax-payers  of  the 
city,  for  their  use  and  benefit,  and  the 
law  will  not  permit  the  corporation  to 
divest  itself  of  the  trust,  nor  to  de-. 
prive  the  citizens  of  then  just  rights 
as  beneficiaries  in  the  same.  ' 

1  Fort  Wayne  v.  Lake  Shore  R.  Co., 
132  Ind.  558;  32  N.  E.  Rep.  215. 

'  State,  ex  rel.,  etc.,  ».  Murphy,  130 
Mo.  10 ;  31  S.  W.  Rep.  784,  Macfarlane, 
J. :  "The  corporation  to  which  the 
franchises  were  granted  was  char- 
tered, under  the  general  laws  of  the 
state,  for  the  purpose  of  constructing, 
owning,  operating  and  maintaining  a 
line  of  underground  magnetic  tele- 
graph in  the  city  of  St.  Louis,  but  im- 
mediately on  obtaining  the  franchises 
conferred  by  the  ordinance  it  sold  and 
assigned  them  to  relator,  into  whose 
hands  they  are  claimed  to  have  passed 
by  assignment.  Relator  was  not  even 
organized  as  a  telegraph  company.  It 
was  organized  as  a  business  corpora- 
tion. Its  purposes,  as  declared  in  its 
articles  of  association,  are  'to  lay  out 
and  maintain,  construct  and  operate, 
lines  of  subway  in  this  state  for  the 
purpose  of    carrying    wires,   for  the 


transmission  of  electricity  and  elec- 
tric currents;  also  to  lay  out,  con- 
struct and  maintain  and  operate  lines 
of  pipes,  mains  and  conductors  in 
this  state  for  the  purpose  of  distrib- 
uting substances,  either  for  fuel  or  il- 
luminating purposes,  or  for  both.'  So 
it  appears  that  relator  does  not,  under 
its  charter,  undertake  to  discharge  a 
public  duty  by  itself  using  the ,  wires 
for  telegraph  or  telephone  purposes. 
Its  purpose,  so  far  as  appears  from 
the  ordinance  or  charter,  is  to  occupy 
the  streets  by  subways  and  electric 
wires.  It  is  placed  under  no  obliga- 
tions to  use  them,  or  cause  them  to  be 
used,  for  the  benefit  of  tke  public. 
Still,  it  claims  the  right  to  so  occupy 
every  street  in  the  city  for  fifty  years. 
No  duty  whatever  is  imposed  upon  it, 
no  control  over  its  works  or  business 
is  retained  by  the  city,  except  in  the 
mere  approval  of  the  plans  it  may 
adopt  for  making  the  subways,  and 
the  manner  of  executing  the  work. 
The  evidence  shows  that  the  object  to 
be  accomplished  in  granting  these  im- 
portant franchises  was  to  vest  in 
one  company  the  right  to  build  suita- 
ble conduits,  and  to  require  all  tele- 
graph, telephone  and  electric  light 
companies  to  lease  and  use  the  wires 
of  the  favored  company,  its  success- 
ors or  assigns.  We  do  not  think  it 
necessary  to  inquire  whether  a  cou- 
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case  the  city  can  not  be  estopped  to  allege  its  want  of  power  to 
grant  such  a  right  for  private  purposes.'  A  city  of  the  second 
class,  under  the  laws  of  Kansas,  is  without  power  to  grant  to 
a  private  corporation  an  exclusive  right  and  franchise  to  fur- 
nish water  for  public  and  domestic  use  for  a  period  of  twenty- 
one  years,  for  this  is  an  attempt  to  create  a  monopoly,  and  not 
within  the  power  of  the  city  council  unless  such  power  is  dele- 
gated in  clear  terms. ^  A  Texas  city,  owning  a  ferry  franchise 
over  the  Rio  Grande,  contracted  by  ordinance,  on  the  consider- 
ation of  a  specified  annual  amount,  not  to  exercise  its  franchise 
for  twenty-five  years  and  to  permit  a  bridge  company  to  erect 
the  north  end  of  a  bridge  on  its  streets.  It  was  held  that  this 
ordinance  did  not  create  a  monopoly  within  the  meaning  of 
the  Texas  constitution,  which  declares  that  perpetuities  and 
monopolies  shall  not  be  allowed,  and  that  in  thus  converting 
its  ferry  privilege  into  an  equivalent  or  more  beneficial  bridge 
privilege,  for  a  limited  period,  the  city  was  exercising  a  dis- 
cretion not  so  clearly  beyond  the  purposes  of  the  franchise  as  to 
make  the  contract  void.' 


tract  of  this  character,  had  the  objects 
been  expressed,  could  be  upheld. 
Such  purposes  were  not  expressed; 
on  the  contrary,  the  provision  in  §  5 
of  the  original  ordinance,  which  did 
give  'any  person  or  persons,  company 
or  companies,'  the  right  to  use  the 
system  of  underground  conduits,  was 
studiously  omitted  from  the  amended 
ordinance.  As  the  ordinance  now 
stands,  relator  is  under  no  obligation 
to  permit  any  telegraph,  telephone,  or 
electric  light  company  to  use  its  wires, 
and  it  is  thus  given  the  power  to 
control  the  use  of  the  streets  for  its 
own  private  benefit.  We  think  the 
extraordinary  rights, powers, and  fran- 
chises granted  under  the  ordinances 
can  only  be  construed  to  have  been 
intended  for  the  private  use  of  said 
corporation,  and  that  the  city  there- 
fore had  no  power  to  grant  them." 
1  State  V.  Murphy,  130  Mo.  10;  31  S. 


W.  Rep.  784.  And  see  Scovill  v. 
Thayer,  105  U.  S.  143. 

'  Illinois  Savings  Bank  v.  Arkansas 
Water  Co.,  67  Fed.  Rep.  196,  Williams, 
J.;  "This  view  is  fully  sustained 
by  the  following  authority :  Jackson 
County  Horse  R.  Co.  v.  Interstate 
Rapid  Transit  Ry.  Co.,  24  Fed.  Rep. 
806;  Omaha  Horse  R.  Co.  v.  Cable 
Tramway  Co.,  30  Fed.  Rep.  324;  Sagi- 
naw Gas  Light  Co.  v.  City  of  Sagi- 
naw, 28  Fed.  Rep.  529,  540;  Richmond 
Gas  Light  Co.  v.  Middletown,  59  N.  Y. 
228;  Chicago ».  Rumpff,  45  III.  90;  Gale 
V.  Kalamazoo,  23  Mich.  344 ;  State  v. 
Cincinnati  Gas  Light  and  Coke  Co., 
18  Ohio  St,  262 ;  Logan  v.  Pyne,  43 
Iowa,  524;  Long  v.  City  of  Duiuth,  49 
Minn.  280;  51  N,  W.  Rep.  913.  As 
supporting  the  same  doctrine,  also: 
Minturn  v.  Larue,  23  How.  (U.  S.) 
435;  Wright' ■«.  Nagle,  101  V.  S.  791." 

'Berlin  Bridge  Co.  v.  San  Antoilio, 
62  Fed.  Rep.  882. 
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§  1159.  Ultra  Tires  employment  of  physician  by  health 
board. — Where  a  city  board  of  health,  having  power  to  em- 
ploy a  physician,  directs  one  of  its  members  to  render  medical 
services,  he  can  recover  of  the  city  on  a  quantum  meruit,  al- 
though not  on  a  contract  with  the  board,  which  is  against  pub- 
lic policy.' 


'  Spearman  v.  City  of  Texarkana 
58  Ark.  348;  24  S.  W.  Eep.  883,  per 
Mansfield,  J.;  "The  service  on  which 
his  claim  was  based  was  not  per- 
formed as  a  member  of  the  board,  and 
was  not  a  duty  incumbent  upon  the 
board,  or  either  of  its  members.  It 
was  independent  of,  and  not  inciden- 
tal to,  any  such  duty ;  and,  if  the  city 
council  itself  had  employed  him  to 
perform  the  service,  the  city  would 
clearly  have  been  liable  on  the  con- 
tract. Mechem  on  Public  Officers, 
§  863 ;  Evans  v.  Trenton,  24  N.  J.  Law, 
764;  McBride  v.  Grand  Rapids,  47 
Mich.  236;  10  N.  W.  Rep.  353;  Mc- 
Bride V.  Grand  Rapids,  49  Mich.  239; 
13  N.  W.  Rep.  581.  But,  as  a  member 
of  the  board,  he  was  the  agent  of  the 
city,  to  act  for  it,  in  conjunction  with 
the  other  members,  in  taking  such 
measures,  by  contract  or  otherwise,  as 
it  was  competent  and  necessary  to 
adopt  in  accomplishing  the  objects  of 
the  board;  and,  while  he  stood  in 
that  relation  to  the  city,  the  law,  as  a 
means  of  securing  fidelity  to  his  trust, 
and  to  guard  against  any  temptation 
to  serve  his  own  interest  to  the  preju- 
dice of  his  principals,  disabled  him 
from  making  any  binding  contract 
with  the  board.  Mechem  on  Agency, 
§§  713,  455,  note  3.  Such  a  contract 
by  an  agent,  in  his  own  behalf,  with 
reference  to  the  subject-matter  of  the 
agency,  is  not,  however,  absolutely 
void,  but  only  voidable.  Story  on 
Agency,  §211,  note  1.  As  stated  by 
the  supreme  court  of  Wisconsin,  there 
is  '  a  distinction  between  contracts 
which   are  held  to  be  against  public 


policy  merely  on  account  of  the  per- 
sonal relations  of  the  contractor  to 
the  other  parties  in  interest,  and  those 
which  are  void  because  the  thing  con- 
tracted for  is  itself  against  public  pol- 
icy. In  the  latter  class  the  parties 
acquire  no  rights  which  can  be  en- 
forced either  in  the  courts  of  law  or 
equity.  But  in  the  former,  the  thing 
contracted  for  being  in  itself  lawful 
and  beneficial,  it  would  seem  unjtist 
to  allow  the  party  who  may  be  enti- 
tled to  avoid  it  to  accept  and  retain 
the  benefit  without  any  compensation 
at  all.'  Pickett  v.  School  District,  25 
Wis.  551.  A  similar  view  is  expressed 
in  Gardner  ».  Butler,  30  N.  J.  Eq. 
702,  where  it  was  held  that  while  the 
directors  of  a  corporation  could  not 
make  an  agreement,  enforcible 
against  the  company,  to  pay  them- 
selves a  stipulated  sum  for  their  serv- 
ices, they  could  recover  on  the  quantum 
meruit  for  such  services  as  they  had 
rendered,  and  the  benefit  of  which 
the  company  had  received.  The  court 
said  that,  although  the  agreement  was 
'of  no  binding  force  as  a  contract,'  the 
directors  had  'a  right  to  serve  the  com- 
pany in  the  capacity  of  ofiicers,  agents, 
or  employes,  and  for  such  services  the 
law  will  enable  them  to  recover  a 
just  and  reasonable  compensation.' 
To  deny  them  this',  it  was  said,  would 
be  'manifestly  inequitable,*  and  'would 
pervert  a  rule  of  law  which  is  intended 
to  guard  against  fraud  and  injustice.' 
But  their  claim  was  not  allowed  to 
have  any  basis  upon  the  contract  they 
had  undertaken  to  make  with  them- 
selves, and  the  court  declared  that  'it 
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§  1160.  Appropriating  street  for  railroad. — A  city  can  not 
authorize  the  construction  and  operation  of  a  railroad  through 
a  street  so  narrow  that  such  use  will  necessarily  destroy  it  as  a 
public  thoroughfare,  and  deprive  abutting  owners  of  access  to 
their  property.'    A  permit  from  the  mayor  to  build  and  operate 


must  rest  exclusively  upon  its  fairness 
and  justness.'  The  doctrine  of  these 
cases  appears  to  be  that  the  contract 
of  the  agent  being,  as  the  Wisconsin 
court  said,  'rather  voidable  in  equity 
than  abso)utely  void  at  law,'  the  prin- 
cipal, in  avoiding  it,  must  himself  do 
what  equity  requires.  Pickett  «. 
School  District,  25  "Wis.  558.  And  it 
was  palpably  on  the  same  ground  that 
the  supreme  court  of  Michigan  af- 
firmed a  judgment  for  the  actual  value 
of  professional  services  rendered  by  a 
lawyer  to  a  city,  of  which  he  was 
mayor,  and  under  an  employment  by 
the  common  council,  of  which  he  was 
a  member.  Mayor,  etc.,  of  Niles  v. 
Muzzy,  33  Mich.  61.  See  also,  Mayor, 
etc.,  of  Macon  v.  Huff,  60  Ga.  221." 

1  Lockwood  V.  "Wabash  E.  Co.,  122 
Mo.  86;  26  S.  "W.  Rep.  698,  per  Gantt, 
P.  J. :  "Now,  while  it  is  true  that  the 
public  must  submit  to  all  reasonable 
inconveniences  in  the  highways,  the 
highways  are  created  for  the  public 
and  abutting  owners,  and  they  have 
an  unquestionable  right  to  require  a 
reasonable  use  by  all  who  are  entitled 
to  use  them.  As  was  said  by  this 
court  in  Schopp  v.  City  of  St.  Louis, 
117  Mo.  131;  22  S."W.  Rep.  898:  "The 
public  highways  belong  'from  side  to 
side  and  end  to  end'  to  the  public,  and 
the  'public  are  entitled,  not  only  to  a 
free  passage  along  the  highway,  but 
to  a  free  passage  along  any  portion  of 
it  not  in  the  actual  use  of  some  other 
traveler,'  and  the  abutting  property 
owner  has  the  right  to  the  free  and 
unobstructed  passage  to  and  from  his 
property."  Said  Lord  Ellenborough 
in  Rex  v.  Cross,  3  Camp.  224:     "And 


is  there  any  doubt  that  if  coaches  on 
the  occasion  of  a  rout  wait  an  un- 
reasonable time  in  the  public  street, 
and  obstruct  the  transit  of  his  majes- 
ty's subjects  who  might  wish  to  pass 
it  in  carriages  or  on  foot,  the  persons 
who  cause  or  permit  such  coaches  to 
so  wait  are  guilty  of  a  nuisance?" 
Every  time  the  defendant  uses  this 
street  with  its  trains  it  absolutely  de- 
prives all  teamsters  of  ordinary  freight 
wagons  access  to  this  street,  and,  as 
the  ordinance  gives  defendant  the 
privilege  of  using  it  with  its  trains  as 
often  as  it  pleases,  such  use  is  utterly 
incompatible  with  the  purposes  for 
which  this  street  was  created,  and  is 
unreasonable.  The  municipal  assem- 
bly had  no  right  to  appropriate  this 
street  to  defendant's  use  in  this  way. 
The  learned  counsel  made  the  distinc- 
tion that  the  mere  unlawful  use  by  it 
of  its  franchise  would  not  justify  this 
action.  We  agree  with  him  that  we 
do  not  think  the  assembly  anticipated 
that  the  company  would,  under  this 
ordinance,  use  the  streets  as  a  depot 
ground  for  the  reception  and  discharge 
of  passengers,  and  we  are  clear  that 
the  ordinance  is  no  justification  for 
such  a  use.  Lackland  v.  Railroad  Co., 
31  Mo.  183.  And  this  use  of  itself  was 
good  ground  for  an  injunction  by  an 
abutting  owner.  But  we  are  satisfied 
that  the  maintenance  of  this  steam 
railroad  in  this  narrow  highway,  de- 
voted, as  it  has  been,  to  wholesale 
business  requiring  heavy,  broad  trucks 
and  wagons,  must  necessarily  result 
in  denying  the  public  and  the  abutting 
owners  the  right  to  use  this  street  as 
they  are  entitled  to  under  the  laws  of 
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a  railway  through  the  streets  of  St.  Louis  is  void,  as  the  char- 
ter vests  the  exclusive  authority  to  grant  such  right  in  the 
mayor  and  assembly,  to  be  exercised  by  ordinance.'  Since 
the  Washington  statute  of  1890,  which  authorized  a  certain 
city  to  permit  the  construction  and  operation  of  a  street  rail- 
way under  such  restrictions  as  it  might  deem  proper,  did  not 
authorize  the  city  to  contract  for  its  construction  or  to  take  a 
bond  for  the  purpose  of  profit  if  the  grantee  of  the  franchise 
failed  to  proceed  with  the  work,  the  requirement  of  a  bond  by 
the  city,  on  granting  the  franchise,  to  secure  the  construction 
of  the  railway  in  a  certain  time,  if  for  liquidated  damages 
only,  was  not  within  its  corporate  powers.^ 

§  1161,   Ratifying  ultra  vires  and  informal  contracts. — If  a 

contract  be  wholly  without  the  scope  of  the  corporate  powers 
of  a  village,  it  follows,  not  only  that  the  contract  itself  can  not 
be  the  basis  of  an  action,  but  that  it  can  not  be  afterwards  rat- 
ified so  as  to  create  a  liability.'  If,  on  the  other  hand,  the  con- 
tract be  one  which  it  was  within  the  power  of  the  corporation 
to  make,  the  fact  that  informalities  may  be  found  in  the  pro- 
ceedings does  not  prevent  recovery,  in  a  case  where  the  munici- 
pal corporation  has  had  the  benefit  of  performance  by  the  other 
contracting  party,  and  has  from  time  to  time  ratified  the  con- 

this  state,  and  that  the  ordinance  vir-  ize  the  corporation  to  build  or  operate 

tually  destroys  it  for  street  purposes,  a  street  railroad,   and  it  could  not, 

and  therefore  the  assembly  had  no  therefore,  make  a  lawful  contract  for 

power  to  enact  it.     It  was  an  attempt  the  building  of  one.     Neither  could  it 

to  convert  it  to  a  use  different  from  take  such  a  bond  for  the  purpose  of 

that  for  which  the  city  acquired  it,  making  a  profit  out  of  it  in  case  the 

and  is  in  contravention  of  its  charter,  grantee  of   the  franchise  should  not 

which  declares  that  'no  railroad  shall  proceed  with  the  contemplated  work, 

be  so  constructed  as  to   prevent  the  Its  only  authority  to  obtain  revenue 

public  from  using  any  road,  street  or  was    under   its  charter,  through  the 

highway,  along  or  across  which  it  may  medium  of  taxation  or  some  kindred 

pass,'  and  the  general  }awof  the  state  means,  such  as  licenses,  fines,  and  the 

that  prohibits  a  railroad  from  impair-  like.     Herzo  v.  San  Francisco,  33  Cal. 

ing  the  usefulness  of  any  street."  134." 

'Lockwood  V.  Wabash   R.  Co.,  122  ^  See  Dillon  on  Municipal  Corpora- 
Mo.  86;  26  S.  W.  Rep.  698.  tions,  §463,  and  Spitzer  u.  Village  of 

2  City  of  Aberdeen  ^.Honey,8  Wash.  Blanchard,  82  Mich.  234;  46  N.  W. 

251 ;    35   Pac.  Rep.  1097,  per   Stiles,  Rep.  400. 
J.;     "This  provision  did  not  author- 
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tract  and  audited  the  bills  presented.'  The  charter  of  a  Wis- 
consin city  empowered  the  council  to  lay  out  streets,  and  to 
change  and  extend  them,  by  the  usual  condemnation  proceed- 
ings after  the  necessity  had  been  found  by  a  jury;  also  to  ap- 
prove plats  of  new  subdivisions.  The  city  might  lease,  pur- 
chase and  hold  real  and  personal  property  sufficient  for  the 
convenience  of  the  inhabitants  thereof,  and  sell  and  convey 
the  same.  It  was  held  that  the  council  had  no  power,  express 
or  implied,  to  buy  a  street  by  mere  contract  with  the  owner. 
Such  contract  being  absolutely  void,  no  action  by  the  council 
could  work  by  way  of  ratification.^  If  a  municipal  contract 
is  invalid  when  made,  because  in  violation  of  some  mandatory 
requirement  of  statute,  it  will  be  deemed  ultra  vires,  and  can 
be  ratified  only  upon  the  conditions  essential  to  a  valid  agree- 
ment in  the  first  instance.  But  where  the  formalities  pre- 
scribed, or  conditions  imposed,  are  not  intended  as  a  restriction 
upon  the  corporate  powers,  a  binding  ratification  may  be  made 
in  a  different  mode.' 


'  See  San  Francisco  Gas  Co.  v.  City 
of  San  Francisco,  9  Cal.  453 ;  Frank- 
iort  Bridge  Co.  v.  City  of  Frankfort,  18 
B.  Mon.  41 ;  McDonald  v.  Mayor,  etc., 
68  N.  Y.  2.3;  Fetterly  v.  JIunicipality 
of  Russell,  14  U.  C.  Q.  B.  433;  Carey 
V.  City  of  East  Saginaw,  79  Mich.  73; 
44  N.  W.  Rep.  168;  Dillon  on  Manioi- 
pal  Corporations,  §459.  This  rale  is, 
of  course,  not  applicable  where  ex- 
press statutory  restrictions  have  been 
ignored  in  making  the  original  con- 
tract. 

^Tresterw.City  of  Sheboygan, 87  Wis. 
496;  58  N.  W.  Rep.  747,  per  Winslow, 
J. :  "The  city  council  having  absolute- 
ly no  power  originally  to  make  the  con- 
tract of  purchase,  they  can  not  ratify 
it  by  subsequent  acts.  Clark  ?>.  Janes- 
ville,  13  Wis.  414;  Dullanty  v.  Town 
of  VaugKn,  77  Wis.  38;  45  N.  W.  Rep. 
112S.  The  so-called  'counter-claim' 
of  Zimball  in  this  action  asked  affirma- 
tive relief  against  the  city  of  Sheboy- 
gan, a  codefendant.  Whether  such 
relief  can  be  granted   under  a  mere 


counter-claim  is  certainly  very  doubt- 
ful. A  cross-complaint  seems  to  be 
the  proper  foundation  for  such  relief. 
Under  the  statutes  a  counter-claim 
lies  only  on  a  cause  of  action  existing 
in  favor  of  a  defendant  and  against  a 
plaintiff.  Revised  Statutes,  §265(3; 
Northwestern  Mutual  Life  Ins.  Co.  v. 
Park  Hotel  Co.,  37  Wis.  125.  But, 
as  we  hold  the  attempted  purchase 
and  the  notes  given  to  be  void,  it 
becomes  unnecessary  to  decide  these 
questions." 

'Town  of  Durango  v.  Pennington, 
8  Colo.  257;  7  Pac.  Rep.  14;  Mc- 
Cracken  ii.  City  of  San  Francisco,  16 
Cal.  591 ;  San  Diego  AVater  Co.  v.  City 
of  San  Diego,  59  Cal.  517;  Cory  v. 
Board,  44  N.  J.  Law,  445;  Keeney  v. 
Jersey  City,  47  N.  J.  Law,  449;  1  Atl. 
Rep.  511;  Newman  v.  City  of  Em- 
poria, 32  Kan.  4.56;  4  Pac.  Rep.  815; 
McBrian  v.  Grand  Rapids,  56  Mich. 
95;  22  N.  W.  Rep.  206;  McDonald  v. 
Mayor,  etc.,  68  N.  Y.  23 ;  Smith  v. 
City  of  Newburgh,  77  N.  Y.  :130;  Aga- 
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§  1162.  The  same  subject  continued. — A  municipal  corpora- 
tion may  ratify  the  unauthorized  acts  and  contracts  of  its  agents 
which  are  within  the  scope  of  its  corporate  powers,  and  such 
ratification  is  equivalent  to  previous  authority.  The  same 
principle  is  applicable  in  this  respect  to  such  corporations  as 
to  individuals,  but  subsequent  ratification  can  not  make  valid 
an  act  beyond  the  scope  of  corporate  authority.'  Where  the 
common  council  of  a  city  had  authority  to  provide  for  the  erec- 
tion of  a  building  and  to  procure  plans  and  specifications  for 
the  building,  it  may  ratify  the  unauthorized  procurement  of 
such  plans  by  the  board  of  public  works  and  provide  for  the 
payment  of  the  expense." 


■warn  Bank  v.  South  Hadley,  128  Mass. 
503;  Dillon  on  Municipal  Corpora- 
tions (4th  ed.),  457,  and  see  Gutta 
Percha  Mfg.  Co.  v.  Ogalalla  Village,  40 
Neb.  775;  59  N.  W.  Rep.  513. 

'  1  Dillon  on  Municipal  Corpora- 
tions, §  463,  and  cases  cited  in  note  1 ; 
15  Am.  and  Eng.  Encyc.  Law,  1102, 
and  cases  cited. 

2 Koch  V.  Milwaukee,  89  Wis.  220; 
62  'N.  W.  Eep.  918,  per  curiam:  "Tke 
case  of  Mills  o.  Gleason,  11  Wis. 
470,  is  a  sufficient  and  decisive  au- 
thority on  this  subject.  An  issue  of 
corporate  bonds  in  the  name  of  the 
city  of  Madison,  by  its  so-called  of- 
ficers, elected  before  the  city  charter 
had  been  published,  and  at  the  time 
when  the  city  had  no  legal  existence, 
was  held  validated  by  ratification  of 
the  same  by  the  city  after  the  charter 
had  been  published ;  the  funds  pro- 
cured by  the  sale  of  the  bonds  having 
been  used  in  erecting  city  buildings, 
and  the  common  council  having  twice 
levied  taxes  to  pay  interest  thereon 
after  the  city  became  a  corporation 
de  jure.  In  Dullanty  v.  Town  of 
Vaughn,  77  Wis.  38;  45  N.  W.  Eep. 
1128,  and  Trester  v.  City  of  Sheboy- 
gan, 87  Wis.  496;  58  N.  W.  Kep.  747, 
there  was  an  utter  absence  of  original 
authority  on  the  part  of  the  city,  in 
the  one  case,  and  of  the  town,  in  the 


other,  to  make  the  contract  claimed 
to  have  been  ratified.  We  do  not 
overlook  the  contention,  sustained  by 
many  well-considered  cases,  that, 
where  the  charter  or  a  statute  has 
committed  a  class  of  acts  to  particular 
officers  or  agents  other  than  the  gov- 
erning body,  the  specified  function- 
aries must  act,  and  generally  no  act 
of  recognition  or  ratification  by  such 
body  can  supply  a  want  of  such  action. 
But  it  must  be  borne  in  mind  that  it 
had  not  been  delegated  to  the  board 
of  public  works  to  determine  whether 
the  building  in  question  should  be 
erected  or  not,  nor  the  kind  and  char- 
acter of  the  building,  nor  to  procure 
plans  and  specifications  for  it,  with- 
out previous  authority  of  the  council. 
The  action  of  the  board  of  public 
works  in  entering  into  a  contract  for 
the  construction  of  the  building  is 
subject  to  and  dependent  upon  the 
direction  and  original  power  of  the 
council  as  the  governing  body  of  the 
city ;  and  the  board  of  public  works, 
in  this  respect,  is  but  a  convenient 
subordinate  executive  agency  to  exe- 
cute the  powers  of  the  common  coun- 
cil. We  hold,  therefore,  that  the 
common  council  had  original  power 
to  erect  and  construct  the  Library- 
Museum  Building,  and  that  it  was 
fairly  and  indeed  a  necessary  incident 


1510  CONTRACTS    OF    MUNICIPAL    CORPORATIONS.  §  1163 

§  1163.   Retaining  benefits  as  estoppel — Borougli  contract. — 

Where  a  borough  empowered  its  court  of  burgesses  to  construct 
a  general  system  of  sewers,  the  court  let  the  work  on  con- 
tract, and  delegated  superintendence  of  details  to  its  committee 
on  sewerage,  and  the  borough  engineer  raade  the  plans,  and, 
under  the  contracts,  had  important  superintending  powers, 
and  a  cave-in  having  occurred  which  injured  plaintiff  gas 
company's  pipes,  the  committee  and  engineer  orally  agreed 
with  plaintiff  that  plaintiff  should  repair  the  damage,  and  pro- 
tect against  and  repair  like  injuries  that  might  occur  in  future 
at  the  borough's  expense,  and,  pending  the  work,  the  engineer 
reported  the  agreement,  and  the  doing  of  work  thereunder,  at 
a  regular  meeting  of  the  court  of  burgesses,  plaintiff's  super- 
intendent being  present,  when  no  objection  was  made,  but  no 
formal  action  taken.  It  was  held  that  plaintiff  was,  by  said 
report  and  the  burgesses'  acquiescence,  justified  in  doing  work 
under  the  agreement,  and  the  borough  was  estopped  to  deny 
its  liability  thereunder.'  A  corporation  which  has  enjoyed  the 
provisions  of  a  lease  from  a  city  can  not,  in  an  action  for  rent, 
claim  that  neither  it  nor  the  city  had  power  to  execute  the 
lease. ^     Where  a  city  obtains  the  right'  to  construct  a  gutter 

of  such  power  to   procure  plans  and  was  when  the  report  of  their  action 

specifications  to  enable  it  to  prudently  was  made.    Failure  then  to  dissent,  si- 

and  properly  exercise  it,  and  that  it  lence  when  it  became  a  duty  to  speak, 

has  a  right  to  adopt  and  ratify  the  constituted  assent.      Retaining,  then,, 

acts  of  those  who  procured  the  plans  the     benefit     of    the     contract,     the 

and  specifications  for  its  use,  and  to  borough  must  be  held  thereby  to  have 

appropriate  money  from    the  proper  ratified  it,  and  to  be  estopped  from 

fund  to   pay  the  fair  costs    and    ex-  afterwards  denying  its  liability  under 

penses  of  procuring  them."  the     arrangement     made     with     the 

'  Norwalk  Gaslight  Co.  v.  Borough  plaintiff.       Perry     v.    Manufacturing 

of   Norwalk,  63    Conn.  495;    28  Atl.  Co.,  37  Conn.  520,  534;  New  Haven, 

Rep.   32.      "This  was    a  matter   in  etc.,   R.   Co.   v.   Chatham,  42  Conn, 

which  the  borough  could  speak  only  465." 

by  its  court  of  burgesses.     Upon  the  ^  City  of  Corpus  Christi  v.  Central 

facts  offered  to  be  proved,  it  would  at  Wharf  Co.,  8  Texas  Civ.  App..  Rep.  94; 

least  appear   that  no  disapproval  of  27  S.W.  Rep.  803,  per  Williams,  J. .  "It 

the  reported  action  of  the  officers  of  appears  thatthe  contract  hasbeen  fully 

the  borough  was   manifested  by  that  executed  and  performed  on  the  part 

body.  The  time  to  deny  the  authority  of  the  city.     The  defendant  has  re- 

of  such   agents  to  contract  with  the  ceived  the  lull  benefit  of  the  lease  by 

plaintiff  in  behalf  of  the  borough  for  holding  and  using  the  property,  with 

what  they  deemed  to  be  for  its  interest  all   of    the  rights  and  privileges  for 
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over  private  land,  down  the  bank  of  the  river  on  which  it  is 
situated,  and  thereupon  without  authority  leases  the  ground 
acquired  to  the  plaintiff,  to  be  used  by  him  for  a  private  land- 
ing, on  the  condition  that  he  fill  in  on  either  side  of  the  gut- 
ter, and  he  incurs  expense  in  filling  in  the  gutter  as  far  as 
it  is  built,  but  the  city  changes  its  plan  and  abandons  it,  so 
that  the  land  can  not  be  used  for  a  landing,  the  plaintiff,  while 
not  entitled  to  damages  against  the  city  for  breach  of  contract, 
may  recover  for  the  work  he  has  done  which  has  inured  to  the 
city's  benefit.' 

§  1161.  Contracts  with  attorney  for  services. — Where  a  city 
has  had  the  benefit  of  its  attorney's  services,  rendered  under  a 
verbal  contract  to  pay  therefor  a  sum  in  excess  of  his  salary 
fixed  by  ordinance,  the  city  is  not  estopped  from  pleading  the 
ordinance  in  an  action  to  recover  such  excess,  since  such  contract 
is  against  public  policy,  and  void.^      A  mayor  of  a  city,  by 


which  it  stipulated,  until  the  term  has 
expired.  Under  such  circumstances 
the  rule  established  by  the  later  and 
better  authorities  is  that  it  will  not  be 
allowed  to  free  itself  from  liability  by 
setting  up  want  of  power  in  the  city  or 
in  itself  to  make  the  contract.  There 
was  nothing  immoral  or  illegal,  in  the 
sense  of  an  infraction  of  a  positive 
prohibition  of  law,  in  the  action  of 
either  party.  At  most,  their  action 
was  in  excess  of  the  powers  conferred. 
The  restrictions  upon  the  powers  of 
the  city  government  are  imposed  by 
law  for  the  protection  of  the  inhabi- 
tants of  the  city  and  the  general  pub- 
lic. By  proper  proceedings,  taken  by 
the  right  parties  in  due  time,  all  such 
transgressions  of  power  may  be 
promptly  remedied.  But,  when  such 
contracts  have  been  allowed  to  stand 
until  fully  carried  out,  it  does  not  lie 
in  the  mouth  of  the  party  who  re- 
ceived their  benefits  to  urge  the  de- 
fense of  ultra  vires.  To  permit  it 
would  be  to  allow  him  an  unjust  ad- 
vantage,  to  the  detriment  of  those 


for  whose  protection  the  law  which 
he  has  disregarded  was  established. 
We  therefore  are  'of  the  opinion  that 
the  defense  urged  by  the  exception  is 
not  open  to  defendant,  if  the  allega- 
tions are  true;  and  this  applies  as 
well  to  the  denial  of  its  own  power  to 
take  the  lease  as  to  its  assertion  that 
the  city  had  not  the  power  to  make  it. 
Bigelow  on  Estoppel,  465;  7  Am.  and 
Eng.  Encyc.  of  Law.  29;  Beach  on 
Private  Corporations,  §§  421-426,  432, 
433;  Bond  v.  Manufacturing  Co.,  82 
Texas,  309;  18  S.  W.  Eep.  691.  The 
judgment  is  reversed  and  the  cause 
remanded." 

'  Schipper  v.  City  of  Aurora,  22  N. 
E.  Rep.  878;  121Ind.  154. 

^  Ryce  V.  City  of  Osage,  88  Iowa,  558 ; 
55  N.  W.  Eep.  632,  per  Kinne,  J.: 
"Surely,  such  cases  are  not  authority 
for  holding  that  a  city,  after  fixing  the 
salary  of  its  officer  in  a  legal  manner, 
may  enter  into  an  arrangement  with 
him  whereby  he  may  obtain  additional 
compensation  for  services  embraced 
within  the  duties  of  his  office.    Such 
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virtue  of  his  office  alone,  can  not  employ  an  attorney,  and 
create  a  liability  against  the  city  for  the  services  of  such  attor- 
ney ;  but,  if  such  employment  is  made,  and  an  action  is  begun 
in  the  name  of  the  city,  and  the  city  council  has  knowledge  of 
the  institution  and  pendency  of  the  suit,  and  allows  the  attor- 
ney to  proceed  with  the  litigation  for  a  considerable  time  with- 
out protest  or  repudiation,  and  afterwards  acquiesces  in  the 
service  and  accepts  the  fruits  of  these  acts,  it  will  operate  as  a 
ratification  of  the  employment,  and  render  the  city  liable  for 
the  A-alue  of  the  services  rendered.' 


a  contract  is  against  public  policy,  and 
void.  Yandercook  v.  Williams,  106 
Ind.  345;  1  N.  E.  Rep.  619,  and  8 
N.  E.  Rep.  113.  When  plaintiff  made 
the  verbal  contract  with  the  defend- 
ant, under  which  he  seeW  to  recover 
in  this  action,  he  knew,  or  was  bound 
to  know,  that  the  services  he  would 
be  called  upon  to  render  thereunder 
were  included  in  his  duties  as  city 
attorney,  and  that  the  salary  of  said 
office  was  fixed  by  ordinance  at  one 
hundred  dollars  per  year.  No  rule  is 
better  established  than  that  'a  person 
accepting  a  public  oflSce,  with  a  fixed 
salary,  is  bound  to  perform  the  duties 
of  the  ofiice  for  the  salarj'.'  1  Dillon 
on  Municipal  Corporations,  233,  and 
note;  Fawcett  v.  Woodbury  Co.,  55 
Iowa,  154;  7  N.  W.  Rep.  483;  Purdy 
V.  City  of  Independence,  75  Iowa, 
356;  39  N.  W.  Rep.  641 ;  City  of  Coun- 
cil Bluffs  V.  Waterman,  86  Iowa,  688; 
53  N.  W.  Rep.  289;  Bayha  v.  Webster 
Co.,  18  Neb.  131;  24  N.  W.  Rep.  457; 
State  V.  Silver,  9  Neb.  85 ;  2  N.  W. 
Rep.  215;  Evans  v.  City  of  Trenton, 
24  N.  J.  Law,  764 ;  Com.  v.  Holmes,  25 
Gratt.  (Va.)  771;  Turpen  v.  Board,  7 
Ind.  172 ;  Territory  v.  Carson,  7  Mont. 
417;  16  Pao.  Rep.  569;  Hays  v.  City 
of  Oil  City  (Pa.  St.),  11  Atl.  Rep. 
63 ;  19  Am.  and  Eng.  Encyc.  of  Law, 
p.  529.  And  a  promise  to  pay  a  city 
attorney  '  an  extra  fee  or  sum  be- 
yond that  fixed  by  law  is  not  bind- 


ing, although  he  renders  services,  and 
exercises  a  degree  of  diligence  greater 
than  could  legally  have  been  required 
of  him.'  1  Dillon  on  Municipal  Cor- 
porations, 234;  Carroll  u.  City  of  St. 
Louis,  12  Mo.  444;  City  of  Detroit  ti. 
Whittemore,  27  Mich.  281;  19  Am. 
and  Eng.  Encyc.  of  Law,  529,  530; 
Hays  V.  City  of  Oil  City  (Pa.  St.), 
11  Atl.  Rep.  63;  Territory  v.  Carson, 
7  Mont.  417;  16  Pac.  Rep.  569,  and 
it  has  often  been  held  that  a  pay- 
ment to  a  public  ofiicer  of  a  sum  in 
excess  of  that  fixed  by  law  for  his 
compensation  is  unauthorized  and 
void.  Adams  Co.  v.  Hunter,  78  Iowa, 
328;  43  N.  W.  Rep.  208;  Fawcett  v. 
Woodbury  Co.,  55  Iowa,  154;  7  N.  W. 
Rep.  483 ;  Fawcett  v.  Eberley,  58  Iowa, 
544;  12  N.  W.  Rep.  580;  Griffin  v. 
County  of  Clay,  63  Iowa,  413 ;  19  N. 
W.  Rep.  327;  City  of  Council  Bluffs 
V.  Waterman,  86  Iowa,  688;  53  N.  W. 
Rep.  289." 

^City  of  Mound  City  v.  Snoddy, 
53  Kan.  126;  35  Pac.  Rep.  1112,  per 
Johnston,  J. :  "If  the  city  desired  to 
dispense  with  the  services  of  the  at- 
torney, or  desired  not  to  ratify  the 
acts  of  the  mayor  in  employing  him, 
it  was  its  duty,  upon  learning  of  the 
employment  and  institution  of  the 
action,  to  notify  him,  within  a  reason- 
able time,  that  the  contract  was  re- 
pudiated, and  that  further  service 
upon  his  part  was  not  desired.    There 
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§  1165.  Ultra  vires  sewer  contracts. — An  action  will  not  lie 
against  a  city  for  the  breach  of  a  contract,  by  the  terms  of 
which  it  agrees  to  keep  in  repair  a  ditch  constructed  by  it 
through  plaintiff's  land  lying  outside  of  the  corporate  limits, 
for  the  purpose  of  drainage  of  certain  lands  within  such  city, 
since  such  contract  is  ultra  vires}  Where  the  officers  of  a  city 
purchase  a  right  of  way  through  land  for  the  construction  of  a 
sewer  pipe,  and,  without  express  charter  power  so  to  do,  guar- 
antee that  the  sewer  pipe  will,  by  valves,  prevent  the  flooding 
of  the  grantor's  land  through  high  water  from  the  river  backing 
up  through  the  pipes,  such  guaranty  is  ultra  vires  and  void, 
for  it  would  make  the  city  insurers  of  property  against  such 
injury,  whereas  it  is  only  liable  for  want  of  reasonable  care  and 
skill  in'the  execution  of  the  work.^ 


is  testimony  tending  to  show  that  this 
was  not  done,  and  the  question 
whether  the  city  had  knowledge  of 
all  the  facts,  and  acted  with  reason- 
able promptness  in  repudiating  the 
employment,  was  for  the  jury  to  de- 
termine. The  general  finding  of  the 
jury  upon  the  testimony  offered  prac- 
tically settles  the  controversy  in  favor 
of  the  defendant  below.  The  acquies- 
cence in  the  employment,  and  the 
acceptance  of  the  fruits  of  the  service, 
operate  as  a  ratification,  and  renders 
the  city  liable  for  the  value  of  the 
services.  Ehrsam  v.  Mahan,  52  Kan. 
245;  34  Pac.  Rep.  800;  City  of  Lo- 
gansport  v.  Dykeman,  116  Ind.  15;  17 
N.  E.  Rep.  587." 

'Hamilton  u.  City  of  Shelbyville, 
6  Ind.  App.  538;  33  N.  E.  Rep. 
1007,  per  Lotz,  J. :  "Such  contract  is 
beyond  the  scope  and  purposes  of 
the  city's  existence.  The  future  re- 
quirements of  the  city  may  demand 
that  the  drain  be  abandoned,  or  filled 
up  and  discontinued.  If  the  city  may 
make  a  contract  binding  itself  to  fur- 
nish drainage  for  the  lands  of  a  pri- 


vate person,  then  it  may  put  a  limita- 
tion upon  its  powers  of  local  govern- 
ment. The  governmental  functions 
and  powers  of  a  municipal  corpora- 
tion must  remain  free  and  untram- 
meled,  to  be  exercised  for  the  benefit 
of  the  inhabitants,  as  the  emergencies 
may  arise.  A  contract  that  puts  a 
limitation  on  these  powers  is  abso- 
lutely void.  City  of  Peru  v.  Gleason, 
91  Ind.  566." 

^City  of  Nashville  v.  Sutherland 
(Tennb,  21  S.  W.  Bep.  674;  92  Tenn. 
335,  per  Suodgrass,  J..  "The  city  is 
only  liable  for  absence  of  reasonable 
care  and  skill  in  the  execution  of  such 
work,  and  its  officers  can  not  lawfully 
contract  to  bind  it  beyond  this  with- 
out express  charter-power  not  claimed 
or  shown  in  this  record  to  exist.  The 
first  proposition  is  well  settled  every- 
where and  specially  in  this  state. 
Humes  B.Knoxville,!  Humph. (Tenn.) 
403;  Nashville  v.  Brown,  9  Heisk. 
(Tenn.)  1;  Horton  ■!).  Nashville,  4  Lea, 
(Tenn.)  39.  And  the  second  follows 
as  a  matter  of  course.  But  this,  while 
not  heretofore,  as  far  as  we  are  able  to 
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§  1166.  Pleading  ultra  vires. — As  the  authority  of  a  munic- 
ipal corporation  to  make  a  contract  which  is  not  void  on  its 
face  will  be  presumed,  the  defense  of  ultra  vires  must  be 
raised  by  answer.'  A  complaint  in  an  action  against  a 
city  on  a  note  given  for  the  price  of  a  fire  engine,  which 
shows  that  the  contract  was  entered  into  by  the  accredited 
agents  of  the  city;  that  the  note  was  issued  by  the  authority 
of  the  council;  that  plaintiff  is  the  owner  of  the  note;  that  cer- 
tain payments  have  been  made  thereon  by  warrants  on  the 
treasury  of  the  city;  and  that  there  is  now  due  on  the  note  a 
certain  sum,  which  has  been  duly  presented  to  defendant's 
council  for  payment,  and  the  same  refused — states  a  cause  of 
action.* 

§  1167.  Ultra  vires  payments  recoverable. — Where  the  officers 
of  a  city  pay  out  its  money  on  a  contract  which  the  corpora- 
tion has  no  power  to  make,  the  payment  is  not  an  act  of  the 
corporation,  and  the  city  may  recover  the  money.' 

And  with  respect  to  mere  ordinary 
business  contracts  a  municipal  or  quasi 
municipal  corporation  stands  on  the 
same  footing  with  other  corporations. 
As  to  the  form  of  the  complaint,  we 
think  it  sufficient.  'Corporations  may 
be  bound  by  implied  contracts  within 
the  scope  of  their  authority,'  and  'mu- 
nicipal corporations  are  liable  to 
actions  of  implied  assumpsit.'  Dillon 
on  Municipal  Corporations,  §§  459, 
938.  And  in  Hunt  v.  City  of  San 
Francisco,  11  Cal.  250,  the  court  said: 
'We  have  held  that  the  common 
counts,  in  the  usual  form  adopted  un- 
der the  old  system  of  pleading,  are 
good  in  actions  against  private  per- 
sons, and  we  can  not  see  either  the 
necessity  or  propriety  of  holding  a 
different  rule  in  respect  to  corpora- 
tions of  whatever  kind.  The  rules  of 
pleading  are  general.'  " 

'  La  France  Fire  Engine  Co.  r.  Town 
of  Mt.  Vernon,  9  Wash.  142;  37  Pac. 
Eep.  287. 

^City  of  Chaska  v.  Hedman,  53 
Minn.  525;   55  N.  W.  Eep.  737,  per 


find,  expressly  adjudged  in  this  state, 
has  been  elsewhere  settled,  and  the 
principle  is  a  sound  one.  And  see 
Vanhorn  v.  Des  Moines,  4  Am.  and 
Eng.  Corp.  Cas.  339;  Becker  w.  Keo- 
kuk Water- Works,  79  Iowa,  419;  18 
Am.  St.  Rep.  377;  Black  v.  City  of 
Columbia,  19  S.  Car.  412." 

'  Brown  v.  City  of  Pomona,  103  Cal. 
531;  37  Pac.  Rep.  503,  per  McFar- 
land,  J.:  "It  is  contended  by  re- 
spondent that  the  defendant  had  no 
power  to  make  the  contract  sued  on ; 
but  surely,  when  a  corporation  seeks 
to  avoid  its  own  contract  on  the 
ground  of  its  want  of  power  to  con- 
tract, it  must  make  good  its  defense 
of  ultra  vires  by  plea  and  proof.  'A 
contract  by  a  corporation,  which  is 
not,  upon  its  face,  necessarily  beyond 
the  scope  of  its  authority,  will,  in  the 
absence  of  proof,  be  presumed  to  be 
valid. '  Union  Water  Co.  v.  Murphy's 
Flat  Pluming  Co., 22  Cal.621 ;  Shaver  v. 
Mining  Co.,  10  Cal.  396 ;  Evans  v.  Bai- 
ley, 66  Cal.  112 ;  4  Pac.  Rep.  1089 ;  Min- 
ers' Ditch  Co.  V.  Zellerbach,37  Cal.  543. 
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§  1168.  Debt  restrictions — Charging  debts  on  new  territory. — 

In  chartering  a  town  in  Georgia,  or  amending  its  charter,  the 
legislature  may  give  such  extent  and  boundaries  to  the  incor- 
porated territory  as  it  may  choose,  and  all  the  inhabitants  and 
their  property  within  the  corporate  limits  so  fixed  are  alike 
subject  to  taxation  to  raise  municipal  revenue  for  all  legiti- 
mate purposes,  without  respect  to  the  time  when  some  of  the 
liabilities  arose  to  which  the  revenue  is  to  be  applied.  Thus, 
binding  debts  of  the  corporation  contracted  before  the  limits 
were  extended,  unless  otherwise  provided  in  the  new  or  amend- 
ed charter,  are  chargeable  upon  the  territory  added,  as  well  as 
upon  that  comprehended  by  the  boundaries  before  they  were 
altered  and  extended.'  It  is  the  recognized  doctrine  thaft  who- 
ever contracts,  with  a  municipality  must,  at  his  peril,  take  no- 
tice of  the  powers  conferred  by  its  charter,  and  whether  the 
proposed  indebtedness  is  in  excess  of  the  limitations  imposed 
thereby.^  Where  bonds  issued  to  aid  in  the  construction  of  a 
railway  recite  that  they  are  issued  pursuant  to  an  act  of  the 
general  assembly,  a  purchaser  takes  with  notice  of  all  the  re- 
quirements of  the  act."     Municipal  corporations  can  not  avoid 

curiam:  "The  case  stands  in  law  as  110;  Lowell,  etc.,  Bank u.  Winchester, 
it  would  had  some  person,  not  con-  8  Allen  (Mass.),  109 ;  People  ti.  May,  9 
nected  with  the  city  government,  Colo.80;  10  Pac.  Rep.  641;  Law^.Peo- 
taken  the  money  from  its  treasury  pie,  87  111.385;  French  tj.  Burlington, 42 
and  paid  it  to  defendants.  It  may  be  Iowa,  614.  As  said  in  the  case  last 
different  in  a  case  where  the  payment  named:  "Any  other  rule  leaves  the 
is  for  a  legitimate  purpose,  within  the  tax-payer  at  the  mercyof  the  officers  of 
power  conferred  on  the  municipal  cor-  the  city  and  contractor,  and  would  ren- 
poration,  and  is  made  by  an  officer,  or  der  the  constitutional  provision  nuga- 
upon  the  direction  of  an  officer,  who  tory.  Such  a  result  can  not  be  contem- 
has  authority  to  determine  whether  plated  or  allowed  to  prevail.''  And  if  a 
some  condition  precedent  to  the  au-  recoveryissanctioned,  upon  a  contract 
thority  of  the  paying  officer  to  pay  has  like  this,  on  the  ground  that  it  has  been 
been  complied  with.'  As  the  corpora-  subsequently  ratified,  surely  legisla- 
tion had  no  authority  to  pay  the  tive  restrictions  upon  corporate  pow- 
money,  the  payment  was  not  a  cor-  ers  are  in  vain.  It  would  then  be  with- 
porate  act,  and,  consequently,  there  is  in  the  power  of  willing  or  corrupt 
no  basis  for  the  doctrine  of  voluntary  officers  to  accomplish  by  indirection 
payment."  that  which  is  prohibited  in  the  most 

'Cash  t).*Douglasville,  94  Ga.  557;  exphcit  terms  of  the  statute  or  charter. 

20  8.  E.  Eep.  438.  'Claybrookr.Board,etc.,of  Rocking- 

2  Hodges  «.  Buffalo,  2  Denio(N.Y.),  ham  County,  114  N.  Car.  453;  19  S.  E. 
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restrictions  upon  the  amount  of  indebtedness  they  may  incur 
by  purchasing  property  for  public  purposes   subject  to  liens. ^ 


Eep.  593,  per  MacRae,  J. :  "It  will  be 
understood  that  where  there  is  an  in- 
herent constitutional  defect  in  the 
statute  authorizing  the  issue  of  mu- 
nicipal bonds,  or  in  the  proceedings 
under  which  they  are  issued,  a  pur- 
chaser of  the  bonds  takes  them  with 
notice,  and  there  can  be  no  such  thing 
as  an  innocent  holder ;  or,  where  there 
is  a  plain  violation  of  the  statute  con- 
ferring the  authority  to  issue  bonds  as 
in  Anthony  v.  County  of  Jasper,  101 
TJ.  S.  693,  where  the  bonds  were  re- 
quired liy  the  statute  to  be  presented 
to  the  state  auditor  to  be  registered, 
certified  and  indorsed  before  they 
were  negotiable,  and  this  requirement 
was  disregarded,  the  notice  of  the  de- 
fect was  borne  upon  the  bond  itself 
by  the  lack  of  indorsement ;  or,  in 
McClure  v.  Tp.  of  Oxford,  94  II.  S.  429, 
where  the  recitals  in  the  bonds  showed 
that  they  were  illegally  issued — the 
same  result  will  follow.  The  doctrine 
now  so  thoroughly  settled  is  stated  in 
a  very  able  opinion  by  Mr.  Justice 
Bynum  in  Belo  v.  Commissioners,  76 
N.  Car.  489:  'While  the  decisions  are 
verj'  uniform  that  the  record  of  the 
justice's  court  affirming  the  fact  of 
compliance  with  the  conditions  pre- 
cedent to  the  subscription  of  stock  is 
conclusive,  and  estops  the  county  from 
denying  the  validity  of  the  bonds  in 
the  hands  of  a  bona  fide  holder  before 
maturity,  they  are  equally  uniform  in 
giving  the  same  effect  to  the  recitals 
in  the  bonds  themselves  that  they  had 
been  issued  in  pursuance  of  the  law 
which  authorized  their  issue.  The 
recit.il  is  a  determination  of  the  ques- 
tion, and  the  holder  has  a  right  to 
rely  on  it.'  Many  authorities  are 
cited,  and  since  the  decision  was  made 
the  principle  has  often  been  reiterated 


in  this  court,  more  especially  in  nu- 
merous cases  where  actions  were 
brought  to  restrain  the  collection  of 
special  taxes  for  graded  schools,  and 
under  the  fence  law,  where  it  was  uni- 
formly held  that  the  declaration  and 
finding  of  the  board  of  commission- 
ers that  at  an  election  which  was 
properly  held  a  majority  of  the  voters 
favored  the  provisions  of  the  act,  was 
final  and  conclusive,  except  when  at- 
tacked by  direct  proceedings  brought 
for  that  purpose  before  the  rights  of 
innocent  holders  had  intervened. 
Simpson  v.  Commissioners,  84  N.  Car. 
158 ;  Cain  v.  Commissioners,  86  N.  Car. 
8;  Smallwood  v.  Newbern,  90  N.  Car. 
36 ;  State  v.  Emery,  98  N.  Car.  768 ;  3  S. 
E.  Rep.  810.  In  the  Supreme  Court  of 
the  United  States  there  is  an  unbroken 
current  of  authorities  from  Knox  Co. 
V.  Aspinwall,  21  How.  (U.  S.)  539,  to 
Hedges  v.  Dixon  Co.,  15011.  S.  182;  14 
Sup.  Ct.  Rep.  71,  where  it  is  said,  after 
citing  many  authorities,  that  'recitals 
in  bonds  issued  under  legislative  au- 
thority may  estop  the  municipality 
from  disputing  their  authority  as 
against  a  hona  fide  holder  for  value, 
but  when  the  municipal  bonds  are  is- 
sued in  violation  of  a  constitutional 
provision  no  such  estoppel  can  arise 
by  reason  of  any  recitals  contained  in 
the  bonds.'  The  exception  as  to  the 
issue  of  a  violation  of  constitutional 
provision  is  expressly  stated  in  Duke 
V.  Brown,  96  N.  Car.  127 ;  1  S.  E.  Rep. 
873,  and  in  Lynchburg  &  D.-R.  Co.  v. 
Board  of  Commissioners  of  Person 
Co.,  109  N.  Car.  159 ;  13  S.  E.  Rep.  783." 
■  Ironwood  Water-works  Co.  v.  Iron- 
wood  City,  99  Mich.  455.  And  see 
Mayor  v.  Gill,  31  Md.  375;  Litchfield 
V.  Ballou,  114  U.  S.  190.  * 
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§  1169.   The  same  subject  continued — The  rule  in  Texas. — 

In  Texas  a  city  can  not  create  a  debt  unless  the  power  to  do  so 
is  expressly  or  impliedly  conferred  upon  it  by  law.  If  the  law 
prohibits  the  creation  of  a  debt  for  any  purpose,  then  no  at- 
tempt to  create  one  would  have  any  force.  If  the  law  permits 
the  creation  of  debts  for  specified  purposes  only,  an  attempt  to 
create  one  for  a  purpose  not  specified  would  be  without  validity. 
If  the  law  authorizes  the  creation  of  debt  for  a  specified  pur- 
pose, but  limits  the  amount  and  prescribes  the  manner  of 
creating  such  debt,  any  attempt  to  create  one  greater  than  the 
amount  specified,  or  without  substantially  observing  the  regu- 
lations prescribed,  would  be  equally  without  force.  When 
the  debt  is  void  in  its  inception  for  want  of  authority  to  create 
it,  no  subsequent  ratification  of  it  by  the  collection  of  taxes  or 
otherwise  can  give  it  any  validity,  nor  can  there  then  be  such 
a  thing  as  a  bona  fide  holder  of  the  obligations,  with  a  right  to 
collect  them  notwithstanding  the  want  of  power  in  the  city  to 
create  the  debt.  The  command  of  the  constitution  is  that 
when  the  debt  is  created  provision  shall  then  be  made  for 
levying  and  collecting  a  tax  to  discharge  it.'  Thus,  under  the 
charter  and  ordinances  of  a  city  providing  that  property  own- 
ers shall  be  liable  for  street  improvements,  and  that  no  con- 
tractor shall  have  a  claim  against  the  city  for  such  work  done 

'Citizens'  Bank  ■».  City  of  Terrell,  provides:    'Any  city,  town  or  munici- 

78  Texas,  450.     In  Eice  v.  Town  of  pal  corporation,  incorporated  under 

Haywards,  107  Cal.  398 ;  40  Pac.  Rep.  the  laws  of  the  state,  may,  as  herein- 

551,    Van    Fleet,    J.,    said:     "Here  after  provided,  incur  indebtedness  to 

the  authorities  of  the  town  were  pro-  pay  the  cost  of   any  municipal  im- 

viding  for  a  public  improvement,  re-  provement,  or  for  any  purpose  what- 

quiring  an  expenditure  in  excess  of  ever  requiring  an  expenditure  greater 

the  amount  allowed  for  such  improve-  than  the  amount  allowed  for  such  im- 

ment  by  the  annual  tax  levy  of  the  provement  by  the  annual  tax  levy.' 

town,   and    the  proceedings    of   the  The    subsequent  sections    provide  a 

hoard  were  taken  under  and  in  pur-  method  of  procedure  for  accomplish- 

suance  of  the  act  commonly  known  ing  the  purpose  desired,  with  which 

as  the  '  Municipal  Indebtedness  Act.'  the   acts  of  the  defendant  board  in 

St.  1889,  p.  399.    That  act  is  a  general  this   instance  would   seem    to    have 

act,  and  makes  provision  for  just  such  been  strictly  in  accord;  and  in  the 

contingencies  as  that  confronting  the  cases  provided  for  therein  the  act  is 

authorities  of  the  town  of  Haywards  controlling.    Wetmore  v.  City  of  Oak- 

in  this  instance.      Its  purpose  is  de-  land,  99  Cal.  149;  33  Pac.  Hep.  769.'> 
Glared  in  the  initial  section,  which 
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under  contract  with  the  city,  it  is  held  that  the  city  is  not  lia- 
ble to  contractors  for  extra  street  improvements  directed 
by  the  city  engineer,  which  were  not  included  in  the  speci- 
fications or  contract,  and  for  which  no  provision  for  pay- 
ment was  made.'  The  issue  of  warrants  on  current  expenses 
of  a  city  which  do  not  exceed  the  current  revenue  derived 
from  taxation,  is  not  the  creation  of  a  debt  prohibited  by 
the  constitution;^  Where  a  contractor  for  the  improvement 
of  streets  agreed  that  he  would  not  look  to  the  town  in  any 
event  for  compensation,  and  it  was  afterwards  desided  that 
the  contract  was  ultra  vires  and  void,  and  that  the  lot  owners 
were  not  liable  for  the  work,  it  was  held  that  the  town  was 
not  liable  to  him,  by  reason  of  its  inherent  power  to  improve 
streets.' 

§  1170.   The  same  subject  continued — The  rule  in  Missouri. — 

It  has  been  held  in  Missouri  that  a  contract  by  a  city  to  pay 
a  certain  annual  amount  for  a  water  supply  for  a  specified 
term  of  years,  conditioned  on  the  supply  being  furnished, 
does  not  create  a  debt  on  the  part  of  the  city  within  the  mean- 
ing of  the  state  constitution  fixing  the  limit  of  municipal  in- 
debtedness.'     Where    the    charter  of  a  city  declared    that  it 

'  City  of  Dallas    v.   Brown   (Texas  the  section  of  the  constitution  before 

Civ.  App.  1895),  31  S.  W.  Rep.  298.  mentioned,  finds  support  in  the  fact 

'  Corpus  Christi  City  v.  Woessner,  that  said   section  provides   that   any 

58  Texas,  462.  city  incurring  any  indebtedness  re- 

^  Trustees,  etc.,  v.  Hohn,  82  Ky.  1.  quiring  the  assent  of  the  voters  shall, 

*  Saleno  v.  Neosho  City  (Mo.  1895),  before  or  at  the  time  of  doing  so, 
30  S.  W.  Rep.  190,  Burgess,  J.:  "A  'provide  for  the  collection  of  an  annual 
debt  is  understood  to  be  an  uucondi-  tax  suiHcient  to  pay  the  interest  on 
tional  promise  to  pay  a  fixed  sum  at  such  indebtedness  as  it  falls  due,  and 
some  specified  time,  and  is  quite  dif-  also  to  constitute  a  sinking  fund  for 
ferent  from  a  contract  to  be  performed  the  payment  of  the  principal  thereof 
in  the  future,  depending  upon  a  con-  within  twenty  years  from  the  time  of 
dition  precedent,  which  may  never  be  contracting  the  same.'  The  contract 
performed,  and  which  can  not  ripen  in  suit  provides  for  no  interest.  By 
into  a  debt  until  performed.  Here  its  terms,  there  is  none  to  fall  due. 
the  hydrant  rental  depended  upon  the  Nor  was  the  constituting  a  sinking 
water  supply  to  be  furnished  to  de-  fund,  as  required  by  the  constitution, 
fendant,  and,  if  not  furnished,  no  for  the  payment  of  indebtedness,  in- 
payment could  be  required  of  it.  That  tended  to  apply  to  simple  contracts 
the  contract  did  not  create  an  in-  that  might  never  be  performed.  A 
debtedness,   within  the   meaning  of  number  of  cases  have  been  cited  by 
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should  not  be  liable  in  any  manner  for  local  improvements 
which  are  made  a  charge  upon  the  adjacent  property,  and  the 
council,  by  a  resolution  which  was  a  nullity,  because  of  the 
non-concurrence  of  the  mayor,  ordered  a  certain  local  im- 
provement to  be  made,  and  the  work  let  to  the  plaintiff,  who 
did  it,  and  failed  to  collect  the  same  (by  reason  of  the  nullity 
of  the  resolution)  from  the  adjoining  owners,  and,  having 
expended  a  considerable  sum  in  an  unsuccessful  attempt  to 


defendant  in  which  it  has  been  held, 
under  constitutions  containing  similar 
provisions  to  those  in  the  constitution 
of  this  state,  that  a  contract  to  pay  upon 
a  contingency,  as  upon  the  happening 
of  some  event,  such  as  the  rendering 
service  or  furnishing  supplies,  is  in  a 
sense  a  debt.  Beard  ti.City  of  Hopkins- 
ville,  96  Ky.  239;  24  S.  W.  Eep.  872; 
Spilman  v.  City  of  Parkersburg,  35  W. 
Va.  605 ;  14  S.  E.  Rep.  279 ;  City  of  East 
St.  Louis  V.  East  St.  Louis  Gaslight  and 
Coke  Co.,  98  111.  415;  City  of  Spring- 
field d.  Edwards,  84  111.  626;  Law  v. 
People,  87  111.  385;  Prince  v.  City  of 
Quincy,  105  111.  138 ;  Appeal  of  City  of 
Erie,  91  Pa.  St.  398 ;  Read  v.  Atlantic 
City,  49.  N.  J.  L.  558;  9  Atl.  Rep. 
759;  Atlantic,  etc.,  "Waterworks  Co.  v. 
Read,  60  N.  J.  L.  666;  15  Atl.  Rep. 
10;  Niles  "Waterworks  Co.  ■».  City  of 
Niles,  59  Mich.  311 ;  26  N.  "W.  Rep. 
525;  Putnam  v.  Grand  Rapids,  58 
Mich.  416;  25  N.  "W.  Rep.  330:  Da- 
venport V.  Kleinschmidt,  6  Mont.  502 ; 
13  Pac.  Rep.  249 ;  Coulson  v.  Portland, 
Deady,  481;  Ped.  Cas.  No.  3,275.  It 
is  worthy  of  remark  that,  in  each  one 
of  the  cases  cited,  the  constitution- 
al limit  of  indebtedness  had  been 
reached  before  the  contract  had  been 
made,  except  Niles  "Waterworks  Co. 
V.  City  of  Niles,  and  in  that  case  one 
of  the  members  of  the  court  (Sher- 
wood, J.)  dissented.  No  such  claim 
is  made  as  to  the  city  of  Neosho. 
Among  the  authorities  which  hold  to 
a  contrary  rule,  and  that  the  word 
'indebted,'  as  used  in  state  constitu- 


tions, as  in  section  12,  article  10,  of 
the  constitution  of  Missouri,  does  not 
include  contracts  for  the  annual  sup- 
ply of  municipalities  with  such  neces- 
saries as  light  and  water  and  of  a 
similar  character,  and  contracts  for 
the  payment  therefor  do  not  create  a 
debt  for  the  aggregate  amount  which 
may  become  due  upon  a  compliance 
with  the  terms  of  the  contract,  may 
be  cited  the  following:  Dively  i7.  City 
of  Cedar  Falls,  27  Iowa,  227 ;  Grant 
V.  City  of  Davenport,  36  Iowa,  396 ; 
Budd  V.  Budd,  59  Fed.  Rep.  735 ;  Walla 
"Walla  Water  Co.  v.  City  of  Walla 
Walla,  60  Fed.  Rep.  957;  State  v.  Mc- 
Cauley,  15  Cal.  429;  Koppikus  v.  Com- 
missioners, 16  Cal.  248;  People  v.  Pa- 
checo,  27  Cal.  175;  City  of  East  St. 
Louis  V.  East  St.  Louis  Gaslight  and 
Coke  Co.,  98  111.  415;  Carlyle  Water, 
Light  and  Power  Co.  v.  City  of  Car- 
lyle, 31  111.  App.  325 ;  City  of  Carlyle 
■17.  Carlyle  Water,  Light  and  Power 
Co.,  140  111.  445;  29  N.  E.  Rep.  556; 
Crowder  u.Town  of  Sullivan,  128  Ind. 
410;  28  N.  E.  Rep.  94;  City  of  Val- 
paraiso V.  Gardner,  97  Ind.  1 ;  Weston 
V.  City  of  Syracuse,  17  N.  Y.  110;  Uti- 
ca  Waterworks  Co.  ■».  City  of  Utica,  31 
Hun,  (N.  Y.)  426;  Smiths.  Dedham, 
144  Mass.  177 ;  10  N. E.  Rep. 782 ; Dillon 
on  Municipal  Corporations,  §  88.  Our 
conclusion  is  that  the  weight  of  au- 
thority is  adverse  to  the  contention  of 
defendant,  and  is  in  accord  with  the 
spirit  and  meaning  of  our  constitution 
as  we  understand  it,  and  as  we  think 
also  comports  with  better  reason." 
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charge  the  abutting  property,  he  brought  suit  against  the  city 
to  recover  the  sum  so  expended  in  testing  the  validity  of  the 
resolution  of  the  council,  the  supreme  court  of  Missouri  held 
that  the  city  was  not  liable.' 

§  1171.  The  same  SEbject  continued — Injunctions. — While  a 
debt  may  not  be  created,  even  for  current  expenses,  if  its  ef- 
fect will  be  to  extend  the  corporate  indebtedness  beyond  the 
constitutional  limit,  yet,  the  current  revenues  maj^  be  applied 
to  the  payment  of  the  current  expenses,  even  though  the  ef- 
fect should  be  to  postpone  claims  of  judgment  creditors,  or 
other  obligations  past  due  ;  and  when  the  current  revenues  are 
sufficient  to  fully  pay  the  current  expenses,  necessarily  in- 
curred to  maintain  corporate  life,  there  can  not  be  said  to  be 
any  debt  thereby  created.^  If  the  contracts  and  engagements 
of  municipal  corporations  do  not  overreach  their  current  rev- 
enues, no  objection  can  lawfully  be  made  to  them,  however 
great  the  indebtedness  of  such  municipalities  may  be ;  for,  in 
such  case,  their  engagements  do  not  extend  beyond  their  pres- 
ent means  of  payment,  and  so  no  debt  is  created."    A  city  may 

^  Saxton  t).  Beach,  50  Mo.  488.  ard,  C.  J.,  said:  "Of  the  $6,000  ap- 
^  City  of  Valparaiso  v.  Gardner,  97  propriated  for  fire  purposes,  the  com- 
Ind.  1.  plaint  does  not  state  whether  «ny  part 
'  Appeal  of  City  of  Erie,  91  Pa.  St.  was  expended.  For  anything  that  is 
398.  In  Illinois  the  ruling  of  the  said  in  the  complaint,  this  §6,000  was 
courts  has  adhered,  with  the  utmost  lying  in  the  treasury,  to  be  expended 
strictness,  to  the  words  of  the  consti-  for  fire  purposes  as  the  common  coun- 
tutional  inhibition,  yet  it  is  there  held  oil  might  judge  best.  "Whether  it  was 
that  a  corporation,  which  has  reached  a  wise  thing,  and  in  the  best  interests 
the  constitutional  limit  of  its  power  of  the  city,  to  take  ?5,000  out  of  the 
to  create  indebtedness,  may,  never-  $6,000  appropriated  for  fire,  and  use 
theless,  when  a,  tax  is  levied,  and  that  S.5,000  for  the  purchase  of  a  fire- 
even  before  the  tax  is  collected,  draw  alarm  telegraph  system,  was  a  ques- 
against  the  fund  thus  levied  and  pro-  tion  within  the  discretion  of  the  com- 
vided,  and  the  issuing  of  such  a  war-  mon  council,  and  with  which  the 
rant  upon  the  treasury  is  not  the  crea-  courts  will  not  interfere.  City  of  Yal- 
tion  of  a  debt  against  the  city,  but  the  paraiso  v.  Gardner,  97  Ind.  1 ;  Coal 
appropriation  of  a  part  of  the  fund  to  Float  v.  City  of  Jeffersonville,  112  Ind. 
be  collected.  City  of  Springfield  v.  15;  13  N.  E.  Eep.  115 ;  Cleveland  Ry. 
Edwards,  84  El.  626;  Law  v.  People,  Co.  v.  Harrington,  131  Ind.  426;  30 N. 
87  111.  385 ;  Fuller  v.  Heath,  89  111.  296.  E.  Rep.  37 ;  Dillon  on  Municipal  Cor- 
In  Brashear  v.  City  of  Madison,  142  porations,§§308,  927;  10  Am.  andEng. 
Ind.  685;  36  N.   E.  Rep.  252,   How-  Eucyc.  of  Law,  301." 
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be  enjoined;  at  the  instance  of  a  tax-payer,  from  increasing 
the  city  debt  beyond  the  constitutional  limit,  and  any  tax- 
paying  resident  and  voter  of  a  city  may  sue  on  behalf  of  him- 
self and  all  other  tax-payers  to  enjoin  the  creation  of  any  in- 
debtedness by  the  city  in  excess  of  the  constitutional  limit.' 
Where  a  city  has  reached  the  limit  of  its  lawful  indebtedness, 
and  its  council  has  passed  an  ordinance  confirming  a  contract 
which  may  render  it  liable  for  a  further  sum,  an  injunction 
will  lie  to  restrain  the  municipal  ofl&cers  from  carrying  out 
the  contract.^  Where  a  bill  in  equity  to  restrain  a  proposed 
issue  and  sale  of  municipal  bonds  shows  no  other  valid 
reason  why  such  issue  and  sale  should  be  estopped,  except 
that  the  proceeds  of  the  sale  of  such  bonds  will  go  into 
improper  hands  to  be  expended  by  them,  it  is  error  to  enjoin 
the  issue  and  sale  of  such  bonds,  or  to  go  further  with  an- 
injunction,  in  such  a  case,  than  to  restrain  the  delivery  of 
such  bonds,  when  issued,  to  unauthorized  hands,  and  to  pro- 
hibit the  proceeds  thereof  from  going  into  the  hands  of  unau- 
thorized persons  to  be  expended.' 

§  1172.  Unauthorized  appropriations. — A  city  is  not  liable 
on  a  contract  for  the  construction  of  a  sewer  where  it  makes  no 
provision  at  the  time  of  its  execution  for  payments  there- 
under, as  required  by  the  constitution,  and  it  does  not  appear 

^  Beach  on  Injunctions,  §  1286,  and  carry  on  their  corporate  operations 

cases  cited;  Grayville  ».  Gray,  19  III.  while  so  indebted  upon  the  cash  sys- 

App.  120.    That  such  a  bill  will  lie  at  tern  and  not  upon  credit  to  any  extent 

the  suit  of  a  tax-payer  is  settled  by  the  or  for  any  purpose." 

cases  of  Springfield  v.  Edwards,  84  111.  ^  Beach  on  Injunctions,  supra,  citing 

626 ;  Howell  v.  Peoria,  90  111.  104.  And  Davenport   v.  Kleinschmidt,  6   Mont, 

see Lawu.  People,  87111.385.  Seealso,  502.      In  this   case    the  court    cited 

Spilman   v.    City   of   Parkersburg,  35  Crampton  v.  Zabriskie,  101  U.  S.  601 ; 

"W.  Va.  605;    14  S.  E.  Rep.  279;    List  Williams  v.   Peinny,   25    Iowa,   436; 

-y.  Wheeling,  7  W.Va.  501.     And  see  Springfield  v.  Edwards,  84  111.  626; 

Brannon  v.  County  Court,  33  W.  Va.  Harney  v.  Indianapolis,  32  Ind.  244; 

789 ;  County  Court  v.  Boreman,  34  W.  Terrett  v.  Sharon,  34  Conn.  105 ;  New- 

Va.  362;  12  S.  E.  Bep.490.     In  Prince  meyer  v.  Missouri  R.  Co.,  52  Mo.  81; 

•B.  Quincy,  128  111.  443,  the  court  said:  Baltimore  v.  Gill,  31   Md.  .375;  Page 

"The  effect  of  this  constitutional  inhi-  v.  Allen,  58  Pa.  St.  345. 

Tbition  is  to  require  cities  indebted  to  *  Tampa  v.  Salomonson,  25  Fla.  446 ; 

the  limit  fixed  by  the  constitution  to  17  So.  Rep.  581. 
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that  the  revenues  of  the  city  for  that  fiscal  year  are  in  excess  of 
its  ordinary  expenses.'  The  constitution  of  Michigan  pro- 
vides that  the  legislature  shall  restrict  the  powers  of  cities  to 
contract  debts.  A  statute  provides  that  no  improvement  to  be 
paid  out  of  any  general  fund  shall  be  contracted  for  by  the  city 
of  Mt.  Clemens,  unless  in  pursuance  of  an  appropriation  espe- 
cially made  therefor  in  the  last  preceding  annual  appropriation 
bill.  It  was  held  that  the  common  council  had  no  authority 
to  pass  a  resolution  authorizing  the  mayor  and  clerk  to  con- 
tract for  the  purchase  of  a  strip  of  land  to  be  used  for  the  pur- 
pose of  widening  a  street,  before  an  appropriation  therefor  had 
been  made.'     A  city  has  no  power  to  make  a  contract  for  light- 


'  Kuhls  V.  City  of  Laredo  (Texas 
1894),  27  S.  W.  Eep.  791,  per  James, 
C.  J. :  "From  the  petition  it  does  not 
appear  that  the  city  council  expressly 
accepted  plaintiff's  bid.  The  resolu- 
tion passed  on  March  8,  1893,  as  al- 
leged, was  not  a  formal  acceptance  of 
plaintiff's  proposition,  but  simply  gave 
plaintiff  ten  days  in  which  to  file  a 
bond,  and  authorized  the  city  secre- 
tary to  approve  the  same.  This  does 
not  necessarily  involve  an  acceptance 
by  the  city  council,  and,  without  an 
acceptance  by  the  council,  the  city  is 
not  bound.  City  of  San  Antonio  v. 
French,  80  Texas,  575  ;  16  S.  W.  Eep. 
440.  Assuming,  however,  an  accept- 
ance on  the  part  of  the  council,  if  it 
were  of  that  class  of  conti-acts  referred 
to  by  section  5,  article  11,  of  the  con- 
stitution, requiring  a  levy  to  pay  in- 
terest and  to  create  a  sinking-fund, 
this  petition  was  not  sufficient,  in  that 
it  did  not  allege  such  a  levy  of  tax.  It 
would  appear,  however,  us  it  was  not 
a  time  transaction,  that  the  contract 
was  not  of  that  class.  The  other  char- 
acter of  debts  which  a  city  is  author- 
ized to  create,  and  to  which  such  levy 
of  tax  is  not  essential,  are  those  which 
can  be  discharged  from  the  revenues 
of  the  current  year.  City  of  Terrell  v. 
Dessaint,  71  Texas,  770;  9  S.  W. 
Eep.  593;    City  of  Corpus  Christi  u. 


Woessner,  58  Texas,  462.  The  gen- 
eral revenues  of  the  city  are  pri- 
marily applicable  to  its  current  ex- 
penses ;  that  is  to  sa}',  its  ordinary 
running  expenses.  The  cost  of  build- 
ing of  sewers  would  not  seem  to  be 
one  of  these.  Biddle  v.  City  of  Ter- 
rell, 82Texas,  335;  18  S.  W.  Rep.  691. 
AVe  are  of  opinion  that,  if  the  debt 
had  been  contracted  under  the  agree- 
ment sued  oh,  the  city's  liability  there- 
for would  depend  on  there  being  an 
excess  of  income  over  the  ordinary 
expenses  proper  of  the  city,  from 
^A'liich  to  discharge  it.  There  is  no 
allegation  in  the  petition  whatever 
concerning  the  revenues  of  the  city 
for  the  fiscal  j^ear  to  which  this  trans- 
action may  be  referred,  and,  there- 
fore, it  does  not  appear  from  it  to  be 
a  contract  that  the  city  could  be  re- 
quired to  perform.  If  it  does  not  ap- 
pear to  be  binding  on  the  city,  plaintiff 
has  not  shown  himself  entitled  to  re- 
cover b}""  reason  of  a  breach  of  it." 

^Tennant  v.  Crocker,  85  ^lich. 
328;  48  N.  AV.  Eep.  577,  per  Cham- 
plin,  C.  J.:  "The  decision  of  th& 
maj'or  in  the  case  under  consider- 
ation did  not  involve  the  exercise 
of  discretion,  but  was  ministerial  as. 
a  presiding  officer  of  the  council. 
If  the  resolution  did  not  have  the 
requisite    two-thirds  vote   to  support 
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ing  streets  for  a  period  of  five  years,  when  no  provision  is 
made  to  meet  the  obligations  of  the  city  to  pay  the  price  named 
in  such  contract  for  that  period.'  A  charter  provision  forbid- 
ding the  council  to  appropriate  any  money  in  excess  of  the 
revenue  for  the  fiscal  year  actually  collected,  or  to  bind  the  city 
by  any  contract  or  act  to  any  liability  until  a  definite  sum 
shall  first  be  appropriated  for  the  liquidation  of  all  liability 
flowing  therefrom,  does  not  apply  so  as  to  prevent  the  council 
from  accepting  a  devise  of  lands  for  a  public  park,  subject  to 
an  annuity  to  the  widow  of  the  devisor  during  her  life,  which 
is  paid  by  annual  appropriation  from  the  general  fund,  the 
council  being  vested  by  other  provisions  of  the  charter  with 
ample  powers  to  acquire  land  for  this  purpose,  either  by  de- 
vise, or  by  actual  purchase,  to  be  paid  for  out  of  the  general 
funds  in  annual  installments.^ 


it,  it  was  his  duty  to  declare  it  lost. 
Jurisdiction  is  given  by  the  consti- 
tution to  this  court  to  issue  the 
writ  of  mandamus,  and  it  is  within 
the  province  of  courts  to  restrain  pub- 
lic bodies  and  officers  of  the  munici- 
pal divisions  of  the  state  from  exceed- 
ing their  jurisdiction,  and  to  require 
them  to  perform  such  specific  duties 
as  the  law  imposes  upon  them.  At- 
torney General  v.  Board,  64  Mich. 
607 ;  Coll  V.  Board,  83  Mich.  367,  and 
the  writ  has  often  been  exercised  to 
compel  such  bodies  or  officers  to  re- 
verse their  decisions.  People  v.  Su- 
pervisors, 3  Mich.  476 ;  People  v.  Aud- 
itors, 13  Mich.  233." 

'State  (Humphreys,  etc.)  v.  City  of 
Bayonne,  55  N.  J.  Law,  241 ;  26  Atl. 
Eep.  81. 

^Budd  V.  Budd,  59  Fed.  Eep. 
735,  per  Phillips,  J..  "If  the  city 
were  required  to  make  an  appropria- 
tion by  ordinance  in  advance  for  the 
entire  purchase-money,  it  would  im- 
ply that  the  city  was  limited  to  cash 
contracts,  and  the  transaction  would 
at  once  be  open  to  attacks  in  nine  in- 
stances out  of  ten,  on  the  ground  that 
the  sum  required  was  in  excess  of  the 


constitutional  limitations  as  to  the 
amount  of  revenue  the  city  was  per- 
mitted to  raise  for  that  year,  and  thus 
practically  prevent  the  city  from  es- 
tablishing parks.  There  is  no  claim 
made  in  this  case  that  this  annuity 
exceeds  the  annual  revenues  of  the 
city  for  general  purposes.  As  said  in 
Appeal  of  the  City  of  Erie,  91  Pa.  St. 
398:  'If  the  contracts  or  engage- 
ments of  municipal  corporations  do 
not  overreach  their  current  revenues, 
no  objection  can  lawfully  be  made  to 
them,  however  great  the  indebtedness 
of  such  municipality  may  be,  for  in 
such  case  their  engagements  do  not 
extend  beyond  their  present  means  of 
payment,  and  so  no  debt  is  created.' 
Technically  speaking,  this  $3,000  is  of 
the  nature  of  a  legacy,  and  the  terms 
'legacy'  and  'annuity'  are  often  used 
interchangeably.  Castor  v.  Jones,  86 
Ind.  289;  Mullins  v.  Smith,  1  Drew.  & 
S.  204;  Ward  v.  Grey,  2(i  Beav.  485. 
The  devise  in  this  case,  in  legal  effect, 
is  the  same  as  the  devise  of  land  by 
A.  to  B.,  burdened  with  the  condition 
that  B.  support  A.'s  widow  during  her 
natural  life;  and  such  devisee  is  a 
purchaser  for  value,  and  the  fee  vests 
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§  1173.  Authorized  mimicipal  bonds  in  hands  of  bona  fide 
purchaser. — Where  the  municipal  body  has  lawful  authority 
to  issue  bonds  or  negotiable  securities,  dependent  only  upon 
the  adoption  of  certain  preliminary  proceedings,  and  the  adop- 
tion of  those  preliminary  proceedings  is  certified  on  the  face 
of  the  bonds  by  the  body  to  which  the  law  intrusts  the  power, 
and  upon  which  it  imposes  the  duty,  to  ascertain,  determine, 
and  certify  this  fact  before  or  at  the  time  of  issuing  the  bonds, 
such  a  certificate  will  estop  the  municipality,  as  against  a 
bo7ia  fide  purchaser  of  the  bonds,  from  proving  its  falsity  to  de- 
feat them/     A  board   of  education  in   South    Dakota  author- 


on  his  acceptance.  Farwell  v.  Jacobs, 
4  Mass.  634;  Sheldon  v.  Purple,  15 
Pick.  (Mass.)  528;  Richards  v.  Mer- 
rill, 13  Pick.  (Mass.)  405;  Fahrney 
V.  Holsinger,  65  Pa.  St.  388;  Jones  v. 
Jones,  13  N.  J.  Eq.  236.  This  rule  ob- 
tains even  where  the  instrument  of 
concession  might  specify  a  life-estate 
in  the  grantee.  Harrington  r.  Dill,  1 
Houst.  (Del.)  410;  McEee  v.  Means, 
34  Ala.  349,  377;  Lindsay's  Heirs 
V.  McCormack,  2  A.  K.  Marsh.  (Ky.) 
229.  It  is  in  recognition  of  these 
principles  that  the  courts  have  held 
that  under  a  will  devising  real  estate 
to  the  testator's  son,  with  the  stipula- 
tion that  the  son  pay  to  a  third  par- 
ty a  given  sum  upon  acceptance,  the 
real  estate  in  equity  becomes  chargea- 
ble with  the  payment  of  the  legacy,  in 
the  absence  of  something  in  the  will 
to  rebut  this  legal  presumption,  or  to 
create  an  inference  that  the  testator 
intended  to  exempt  the  estate  devised 
from  such  charge.  Brooks  v.  Eskins, 
24  Mo.  App.  296." 

'  Commissioners  v.  Aspinwall,  21 
How.  539;  Bissell  v.  City  of  Jefferson- 
ville,  24  How.  2,S7 ;  IMoran  v.  Com- 
missioners, 2  Black,  722 ;  Meyer  v. 
City  of  Muscatine,  1  Wall.  384,  393; 
Lee  Co.  v.  Rogers,  7  Wall.  181 ;  Pen- 
dleton Co.  V.  Amy,  13  Wall.  297,  305; 
City  of  Lexington  u.  Butler,  14  Wall. 
282;  Grand  Chute  v.  Winegar,  15 
Wall.  355;  Lynde  v.  Winnebago  Co., 


16  Wall.  6;  Marcy  v.  Township  of 
Oswego,  92  U.  S.  637;  Town  of  Colo- 
ma  V.  Eaves,  92  U.  S.  484;  County  of 
Moultrie  v.  Rockingham  Ten  Cent 
Savings  Bank,  92  U.  S.  631;  Commis- 
sioners V.  Bolles,  94  U.  S.  104;  Com- 
missioners V.  Clark,  94  U.  S.  278; 
Commissioners  v.  January,  94  TJ.  S. 
202;  County  of  Warren  ii.  Marcy,  97 
TJ.  S.  96;  Pana  v.  Bowler,  107  U.  S. 
529;  2  Sup.  Ct.  Rep.  704;  Oregon  v. 
Jennings,  119  TJ.  S.  74;  7  Sup.  Ct. 
Rep.  124;  Chaffee  Co.  v.  Potter, 
142  IT.  S.  355;  12  Sup.  Ct.  Rep.  216. 
In  Commissioners  r.  Aspinwall,  supra, 
a  favorable  vote  of  the  electors  of  a 
county  at  an  election  called  by  pre- 
scribed notices  was  a  condition  prece- 
dent to  the  lawful  exercise  by  the 
county  commissioners  of  the  power 
to  issue  the  bonds.  The  defense  was 
that  the  requisite  notices  of  the  elec- 
tion had  not  been  given,  but  the  court 
held  that  the  county  was  estopped 
to  make  that  defense  by  a  recital  in 
the  bonds  that  they  were  issued  in 
pursuance  of  the  statute.  In  Pana  v. 
Bowler,  107  U.  S.  539;  2  Sup.  Ct.  Rep. 
704,  Mr.  Justice  Woods,  who  delivered 
the  unanimous  opinion  of  the  su- 
preme court,  said:  "This  court  has 
again  and  again  decided  that  if  a  mu- 
nicipal corporation  has  lawful  power 
to  issue  bonds  or  other  negotiable  se- 
curities, dependent  only  upon  the 
adoption  of  certain  jjreliminary  pro- 
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ized  to  issue  bonds,  issued  them  without  complying  with  a  con- 
stitutional requirement  that,  at  or  before  the  time  of  incurring 
such  indebtedness,  provision  should  be  made  for  the  collection 
of  an  annual  tax  to  pay  interest  and  principal,  although  the 
board  had  full  power  to  make  such  provision,  but  the  bonds 
recited  "that  all  conditions  and  things  required  to  be  done 
precedent  to  and  in  the  issuing  of  said  bonds  have  duly  hap- 
pened and  been  performed  in  regular  and  due  form  as  required 
bylaw."  It  was  held  that  the  non-compliance  with  such  re- 
quirement was  not  available  to  the  board  as  a  defense  against 
bona  fide  purchasers  of  the  bonds. ^     As  against  innocent   pur- 


ceedings,  such  as  a  popular  election  of 
the  constituent  body,  the  holder  in 
good  faith  has  the  right  to  assume 
that  such  preliminary  proceedings 
have  taken  place,  if  the  fact  be  certi- 
fied on  the  face  of  the  bonds  by  the 
authorities  whose  primary  duty  it  is 
to  ascertain  it."  In  Marcy  v.  Town- 
ship of  Oswego,  92  U.  S.  637,  the 
bonds  recited  the  statutory  pre- 
requisite to  the  exercise  of  the  au- 
thority to  issue  them — that  three- 
fifths  of  the  electors  of  the  town  had 
Yoted  in  favor  of  the  issue.  In  Town 
of  Colomo  V.  Eaves,  92  XJ.  S.  484,  491, 
in  which  the  defense  was  that  the 
proper  notice  of  the  popular  election 
that  was  a  condition  precedent  to  the 
lawful  issue  of  the  bonds  had  not 
been  given,  the  court  again  held  that 
the  recital  in  the  bonds  estopped  the 
town,  and  declared  that  the  rule  that 
"where  legislative  authority  has  been 
given  to  a  municipality,  or  to  its  of- 
ficers, to  subscribe  for  stock  of  a  rail- 
road company,  and  to  issue  municipal 
bonds  in  payment,  but  only  on  some 
precedent  condition,  such  as  a  popu- 
lar vote  favoring  the  subscription, 
and  where  it  may  be  gathered  from 
the  legislative  enactment  that  the  of- 
ficers of  the  municipality  were  in- 
vested with  power  to  decide  whether 
the  condition  precedent  had  been 
complied  with,  their  recital  that  it 


has  been,  made  in  the  bonds  issued 
by  them,  and  held  by  a  bona  fide  pur- 
chaser, is  conclusive  of  the  fact,  and 
binding  upon  the  municipality,  for 
the  recital  is  itself  a  decision  of  the 
fact  by  the  appointed  tribunal,"  had 
become  ,so  firmly  seated  in  reason 
and  authority  that  it  could  not  be 
shaken.  In  Jamison  v.  Houston 
(Miss.  1894),  15  So.  Eep.  114,  it  was 
held  that  a  bill  to  enjoin  the  collec- 
tion of  taxes  to  pay  bonds  issued  in 
purchase  of  school  property  from  one 
A.,  alleging  that  the  property  had  pre- 
viously been  conveyed  to  defendant 
town  for  school  purposes;  that  de- 
fendant's council,  without  authority, 
conveyed  it  to  A.;  that  the  bonds 
were  issued  to  purchase  such  property 
from  A. ;  that  there  were  sufiicient 
school  buildings  to  accommodate  the 
children  of  the  town;  and  that  A., 
before  the  purchase  from  him,  owed 
money  to  members  of  the  board,  and 
paid  them  in  the  bonds, —  shows  no 
ground  for  injunction,  as  the  purchase 
of  school  property  is  in  the  discre- 
tion of  the  municipal  authorities,  and 
can  not  be  controlled. 

'Nat.  Life  Ins.  Co.  v.  Board,  etc., 
of  Huron,  62  Fed.  Rep.  778,  per 
Sanborn,  J.:  "It  is  this  difference 
between  the  inadequate  exercise  of 
ample  power  and  the  total  absence  of 
power    to    be   exercised  that  widely 
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chasers  for  value,  before  maturity,  of  bonds  issued  by  a  city 
board  of  education,  it  is  no  defense  that  the  board  loaned  nearly 
the  entire  proceeds  of  their  sale  to  the  city,  for  city  warrants 
that  were  never  paid,  and  that  can  not  be  legally  enforced. 
Neither  is  it  a  defense  to  such  bonds,  as  against  bona  fide  pur- 
chasers thereof,  that  the  citizens  and  officers  of  the  municipal 
corporation,  with  intention  to  use  the  proceeds  of  the  bonds 
for  an  unlawful  purpose,  took  the  necessary  steps  to  issue  them 
for  a  lawful  purpose,  certified  on  the  face  of  them  that  they 
were  issued  for  such  lawful  purposes,  and  then  appropriated 
the  proceeds  to  an  unlawful  purpose.'     Such  an  estoppel  may 


separates  this  case  from  Dixon  Co.  v. 
Field,  111  U.  S.  83;  4  Sup.  Ct.  Rep. 
315;  Northern  Bank  of  Toledo  v.  Por- 
ter Tp.  Trustees,  110  IJ.  S.  608;  4  Sup. 
Ct.  Eep.  254;  McClure  r.  Township  of 
Osgood,  94  U.  S.  429 ;  Lake  Co.  v.  Gra- 
ham, 130  U.  S.  674  ;  9  Sup.Ct.  Rep.  654 ; 
Nesl  lit «.  Riverside  Independent  Dist., 
144  U.  S.  610,  617  ;  12  Sup.  Ct.  Eep.  746 ; 
Sutliff  V.  Commissioners,  147  U.  S. 
230,  235;  13  Sup.  Ct.  Rep.  318,  and 
Hedges  v.  Dixon  Co.,  150  U.  S.  182; 
14  Sup.  Ct.  Rep.  71,  cited  by  counsel 
for  defendant.  In  Dixon  Co.  v.  Field, 
supra,  each  bond  disclosed  upon  its 
face  that  it  was  a  part  of  an  issue  of 
S87,000.  The  constitution  prohibited 
the  county  from  issuing  bonds  to  an 
amount  in  excess  of  10  per  cent,  of  its 
assessed  valuation.  Eighty-seven  thou- 
sand dollars  was  more  than  10  per 
cent,  of  that  valuation,  and  the 
supreme  court  held  that  the  recitals  in 
the  bond  did  not  estop  the  county 
from  showing  these  facts,  because  the 
purchaser  was  bound  to  take  notice  of 
the  constitution  and  statute  under 
which  liis  bond  was  issued,  the  as- 
sessed valuation  to  which  the  consti- 
tution referred  him,  and  the  total 
amount  of  the  issue  of  bonds  dis- 
closed on  the  face  of  each,  and  from 
these  facts  he  must  know  that  the 
county  commissioners  could  not,  by 


any  act  of  theirs,  lawfully  issue  the 
bonds." 

'Nat.  Life  Ins.  Co.  v.  Huron  Board, 
etc.,  62  Fed.  Rep.  778,  per  San- 
born, J. .  "It  is  no  defense  to  these 
bonds,  against  innocent  purchasers 
for  value,  before  maturity,  that  the 
defendant  loaned  159,500  of  the  pro- 
ceeds of  the  sale  of  them  to  the  city 
of  Huron  for  city  warrants  that  were 
never  paid,  and  that  can  not  be 
legally  enforced,  so  that  it  has  ac- 
tually realized  but  $500  from  the  sale 
of  its  bonds.  That  a  municipal  cor- 
poration has  given  away  or  squan- 
dered the  proceeds  of  negotiable  se- 
curities which  it  placed  upon  the  mar- 
ket can  not  affect  the  rights  of  hona 
fide  purchasers,  who  had  no  knowledge 
of,  nor  part  in,  the  gift  or  waste. 
They  are  in  no  way  responsible  for 
the  wise  and  economical  use  by  the 
corporation  of  the  funds  it  borrows. 
Anderson  County  Commissioners  v. 
Beal,  113  U.  S.  227,  240;  5  Sup.  Ct. 
Rep.  433;  Cairo  v.  Zane,  149  U.  S. 
122,  137;  13  Sup.  Ct.  Rep.  803;  Maxcy 
V.  Williamson  Company,  72  111.  207. 
Nor  is  it  any  defense  to  such  bonds, 
as  against  bona  Jide  purchasers,  that 
the  citizens  and  officers  of  a  munici- 
pal corporation,  with  the  intention  to 
use  the  proceeds  of  the  bonds  for  an 
unlawful  purpose,  took  the  necessary 
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arise,  in  a  proper  case,  upon  a  recital  that  an  act  required  by 
the  constitution  has  been  performed,  as  well  as  upon  a  recital 
of  the  performance  of  an  act  required  by  statute.' 


steps  to  issue  them  for  a  lawful  pur- 
pose, certified  on  the  face  of  the  bonds 
that  they  were  issued  for  such  lawful 
purpose,  and  then  appropriated  the 
proceeds  to  the  unlawful  purpose. 
Corporations  are  as  strongly  bound  to 
an  adherence  to  truth  in  their  deal- 
ings with  mankind  as  are  individuals, 
and  they  can  not,  by  their  representa- 
tions or  silence,  induce  others  to  part 
with  their  money  or  property,  and 
then  repudiate  the  obligations  for 
which  the  money  was  expended,  and 
which  their  statements  represented  to 
te  valid.  The  defendant,  in  its  reso- 
lutions and  records,  in  all  the  resolu- 
tions and  records  of  the  city  council 
of  Huron,  in  the  call  for  and  vote  at 
the  election  which  authorized  the  is- 
sue of  the  bonds,  and  in  the  bonds 
themselves,  declared  that  they  were 
issued  for  a  lawful  purpose,  viz.,  'to 
raise  funds  for  the  purchase  of  a  school 
site,  and  for  the  erection  of  a  school 
building  thereon.'  The  present  hold- 
ers purchased  them  and  paid  for  them 
with  no  notice  or  knowledge  that 
they  were  issued  for  any  other  pur- 
pose, and  in  the  full  belief  that  these 
declarations  were  true.  It  is  no  de- 
fense for  this  corporation,  as  against 
these  bona  fide  purchasers,  that  dur- 
ing all  this  time  it  intended  to  use, 
and  has  since  used,  the  money  it  raised 
from  these  bonds  for  the  unlawful 
purpose  of  conducting  a  campaign  for 
the  state  capital.  It  is  no  defense  that 
it  knew  at  the  time  it  was  taking  these 
proceedings  and  making  these  decla- 
rations that  they  were  false,  and  that 
during  all  this  time  it  intended— First, 
to  deprive  itself  of  the  school  site  and 
building;  and,  second,  to  deprive  the 
purchasers  of  the  bonds  of  the  moneys 
they  paid  for  them  on  the  faith  of  its 


representations,  and  that  it  has  ac- 
complished the  former  purpose,  and 
now  seeks  with  the  aid  of  the  courts 
to  accomi^lish  the  latter.  Such  a  plea 
can  not  be  entertained  in  a  court  of 
justice.  The  corporation  is  estopped 
to  deny  that  these  bonds  were  issued 
to  raise  money  for  a  school  site  and 
school  building.  Jloran  v.  Commis- 
sioners, 2  Black  (U.  S.),  722;  Hackett 
V.  Ottawa,  99  TJ.  S.  86,  90 ;  Ottawa  v. 
National  Bank,  105 U.S.  342,345;  Za- 
briskie  v.  Eailroad  Co.,  23  How.  381; 
Omaha  Bridge  Cases,  10  IT.  S.  App. 
101,  189;  2C.  C.  A.  174;  61  Fed.  Rep. 
309 ;  Paxson  v.  Brown,  61  Fed.  Eep. 
874,  and  cases  cited." 

^  National  Life  Ins.  Co.  v.  Huron 
Board,  62  Fed.  Eep.  778,  per  Sanborn, 
J.:  "It  is,  however,  insisted  that 
there  is  something  in  a  constitutional 
provision  so  sacred  that  no  certificate 
of  a  compliance  with  its  terms  can 
estop  the  corporation  that  makes  it 
from  proving  its  falsity.  The  remark 
of  Mr.  Justice  Jackson  in  Hedges  u. 
Dixon  Co.,  150  U.  S.  182;  14  Sup.  Ct. 
Eep.  71,  that,  when  municipal  bonds 
are  issued  in  violation  of  a  constitu- 
tional provision,  no  estoppel  can  arise 
by  reason  of  any  recitals  contained  in 
the  bonds,  and  his  reference  to  Lake 
Co.  V.  Eollins,  130  U.  S.  662;  9  Sup. 
Ct.  Eep.  651 ;  Lake  Co.  v.  Graham,  130 
U.  S.  674 ;  9  Sup.  Ct.  Eep.  654,  and  Sut- 
hff  V.  Commissioners,  147  U.  S.  230 ;  13 
Sup.  Ct.  Rep.  318, — are  cited  in  sup- 
port of  this  position.  But  there  was 
no  question  of  the  effect  of  such  re- 
citals before  the  court  in  Hedges  v. 
Dixon  Co.,  and  the  remark  was  en- 
tirely unnecessary  to  the  decision  of 
the  case.  The  bonds  there  in  question 
had  been  adjudged  void  in  Dixon  Co. 
V.  Field  years  before,  and  the  question 
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§  1174.    The  same  subject  continued — The  rule  in  Kansas — 

When  the  power  of  a  municipal  corporation  to  issue  negotiable 
paper  is  called  in  question,  it  will  not  be  deduced  from  un- 
certain inferences.  It  can  be  conferred  only  by  language  which 
leaves  no  reasonable  doubt  of  an  intention  to  confer  it.'  Under 


then  before  the  court  was  whether, 
inasmuch  as  only  a  part  of  the  issue 
was  beyond  the  constitutional  limit 
of  indebtedness,  a  court  of  equity 
would  scale  down  the  amount,  and 
permit  a  recovery  for  such  a  sum  as 
was  within  the  limit.  When  be  made 
the  remark  the  learned  justice  had  in 
mind  the  bonds  of  Dixon  county,  and 
it  was  true  that  the  recitals  in  those 
bonds,  and  in  the  bonds  in  the  partic- 
ular cases  he  cites,  did  not  constitute 
estoppels,  because  the  purchasers  were 
charged  witli  notice  of  the  want  of 
power  of  those  who  issued  them,  by 
the  statutes  and  the  records  they  re- 
ferred to.  The  remark  should  un- 
doubtedly be  limited  to  the  particular 
facts  of  those  cases.  It  is  a  general 
and  salutary  principle  of  the  law  that 
one  who,  by  his  acts  or  representa- 
tions, or  by  his  silence  when  he  ought 
to  speak  out,  intentionally  or  through 
culpable  negligence,  induces  another 
to  believe  certain  facts  to  exist,  and 
the  latter  rightfully  acts  on  such 
belief,  so  that  he  will  be  prejudiced 
if  the  former  is  permitted  to  deny 
their  existence,  is  conclusively  es- 
topped to  interpose.  In  Buchanan 
V.  Litchfield,  102  U.  S.  278,  290,  Mr. 
Justice  Harlan  intimated  the  opinion 
that,  in  a  case  where  neither  the  con- 
stitution nor  the  statute  prescril)ed 
any  rule  or  test  by  which  persons 
should  ascertain  the  indebtedness  of 
a  corporation,  a  recital  in  the  bonds 
that  the  requirements  of  the  constitu- 
tion were  complied  with  might  estop 
the  corporation  from  denying  it.  In 
Pana  v.  Bowler,  107  U.  S.  529,  539;  2 
Sup.  Ct.  Eep.  704,  the  supreme  court 


upheld  the  estoppel  of  a  recital  in 
bonds,  as  against  an  alleged  defect  ia 
the  mode  of  conducting  an  election 
held  prior  to  the  adoption  of  the  con- 
stitution of  Illinois,  when  the  bonds 
were  issued  after  its  adoption,  in  the 
face  of  a  prohibition  contained  in  that 
constitution  against  the  issuing  of  any 
bonds  unless  their  issue  had  been  au- 
thorized under  then  existing  laws  by 
a  vote  of  the  people  prior  to  the  adop- 
tion of  the  constitution.  In  Oregon 
V.  Jennings,  119  U.  S.  74 ;  7  Sup.  Ct. 
Eep.  124,  the  supreme  court  held  that 
recitals  in  bonds  to  the  effect  that  a 
constitutional  provision  had  been 
complied  with  estopped  the  town  of 
Oregon  to  deny  the  statement.  In 
delivering  the  opinion  of  the  court, 
Mr.  Justice  Blatchford  said :  '  In  re- 
spect to  this  compliance  with  the  con- 
ditions imposed  by  the  vote  of  the 
people,  whether  the  question  is  to  be 
regarded  as  arising  under  the  pro- 
vision of  the  constitution  or  that  of  a 
statute,  it  must  equally  be  regarded 
as  concluded  by  the  recitals  in  the 
bonds  made  by  the  supervisor  and 
town  clerk.'  And  in  Chaffee  Co.  v. 
Potter,  142  IT.  S.  355,  364;  12  Sup.  Ct. 
Eep.  216,  the  supreme  court  held,  in 
1891,  that  the  recital  in  the  bonds  that 
the  total  amount  of  the  issue  did  not 
exceed  the  limit  prescribed  by  the 
constitution  of  Colorado  estopped  the 
county,  as  against  a  bona  fide  holder, 
from  proving  the  violation  of  this  con- 
stitutional provision." 

'  Brenham  v.  German,  etc.,  Bank, 
144  U.  S.  173,  182;  12  Sup.  Ct.  Eep. 
559;  Ashuelot  Nat.  Bank  v.  School 
Dist.,  56  Fed.  Eep.  197. 
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the  Kansas  statutes,  declaring  that  after  certain  steps  have 
been  taken  a  new  county  "shall  be  deemed  duly  organized, 
provided  that  no  bonds  shall  be  issued  within  one  year  after 
the  organization,"  a  county,  after  taking  such  steps,  is  not 
"duly  organized"  for  the  purpose  of  issuing  bonds,  and  is  not 
estopped  by  any  recitals  in  its  bonds  to  show  that  they  were 
issued  within  the  forbidden  time,  and  are  therefore  invalid  in 
the  hands  of  bona  /ide  holders.'     An  Ohio  statute  provides  that 


'  Coffin  V.  Board  of  Kearney  Co., 
57  Fed.  Eep.  137,  per  Thayer,  J.: 
"The  view  that  we  have  thus  ex- 
pressed touching  the  proper  interpre- 
tation of  the  act  relating  to  the  or- 
ganization of  new  counties  appears 
to  be  entertained  by  the  supreme 
court  of  Kansas.  In  the  case  of  State 
V.  Commissioners  of  Haskell  County, 
40  Kan.  65 ;  19  Pac.  Eep.  362,  the  su- 
preme court  of  that  state  had  occasion 
to  consider  whether  the  proviso  pro- 
hibiting new  counties  from  issuing 
bonds  during  the  year  succeeding 
their  organization  was  a  valid  pro- 
hibition, or  whether  it  violated  that 
clause  of  the  constitution  of  the  state 
which  declares  that  'no  bill  shall  con- 
tain more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title.' 
In  considering  that  question,  the  court 
said,  in  substance,  that  the  organiza- 
tion effected  by  the  appointment  and 
qualification  of  commissioners  for  a 
new  county  is  not  'a  completed  or  per- 
fected organization  sufficient  for  all 
purposes,  *  *  *  but  at  most  is 
only  temporary  or  provisional,  *  *  * 
and  for  special  and  limited  purposes.' 
It  was  further  remarked  that  when 
the  legislature  declared  that,  after 
'the  temporary  officers  appointed  by 
the  governor  *  *  *  have  qualified, 
the  county  shall  be  deemed  duly  or- 
ganized,' it  meant,  and  in  effect  said, 
that  'it  should  be  deemed  duly  organ- 
ized, except  for  certain  purposes,  in- 
cluding the  voting  and  issuing  of 
bonds.'     It  is  manifest  from  these  ex- 


pressions that  the  supreme  court  of 
Kansas  construed  the  act  relating  to 
the  organization  of  new  counties  as 
withholding  from  such  communi- 
ties some  of  the  powers  which  fully 
organized  and  older  counties  pos- 
sess, and  that  among  the  powers  so 
withheld  was  the  power  to  issue  nego- 
tiable bonds;  and  this  view  of  the 
act — that  it  withholds  the  power  in 
question  for  the  term  of  one  year,  in- 
stead of  conferring  it  under  certain 
limitations  — overthrows  the  founda- 
tion on  which  counsel  attempt  to  erect 
an  estoppel,  for  no  doctrine  is  better 
established  than  that  a  purchaser  of 
municipal  bonds  is  bound  to  ascertain 
if  the  municipality  has  authority  to 
issue  such  securities,  and  that  no 
recital  contained  in  a  municipal  bond 
can  cure  such  a  defect  as  an  utter 
want  of  power  in  the  municipality  to 
execute  it.  Dixon  Co.  v.  Field,  111 
IT.  S.  83;  4  Sup.  Ct.  Rep.  315;  Town 
of  Coloma  v.  Eves,  92  U.  S.  484,  490; 
Marsh  v.  Fulton  Co.,  10  "Wall.  676; 
Northern  Bank  of  Toledo  v.  Porter 
Township  Trustees,  110  XJ.  S.  608,  615; 
4  Sup.  Ct.  Rep.  254;  Anthony  v.  Jas- 
per Co.,  101 TJ.  S.  693,  697;  McClureu. 
Township  of  Oxford,  94  TJ.  S.  429. 
But,  even  if  we  were  able  to  concede, 
according  to  the  contention  of  coun- 
sel, that  a  newly-organized  county  in 
the  state  of  Kansas  is  endowed  with 
power  during  the  first  year  of  its 
existence,  and  by  virtue  of  the  ap- 
pointment ai\d  qualification  of  com- 
missioners, to  issue  funding  bonds,  and 
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municipal  councils  shall  have  power  to  regulate,  "from  time 
to  time,"  the  prices  to  be  charged  for  natural  or  artificial  gas 
furnished  to  citizens  or  public  buildings  within  the  town  or 
city;  and  that  where  the  council  fixes  a  minimum  price  for  a 
period  not  exceeding  ten  years,  and  the  gas  company  accepts 
it  in  writing,  the  council  shall  have  no  power  to  fix  a  less  price 
during  the  period  of  time  agreed  on.  An  ordinance  passed 
pursuant  to  these  sections  fixed  a  schedule  of  monthly  charges 
for  fuel  gas,  and  in  its  second  section  declared  that  these  should 
be  the  minimum  charges  required  by  the  council  for  five  years, 
and  the  ordinance  was  accepted  by  the  company.  Thereafter 
it  was  provided  that  consumers  might  elect  to  have  the  gas 
furnished  by  meter  instead  of  at  the  schedule  rates,  and  the 
same  ordinance  declared  that  "the  contract  heretofore  made  as 
to  the  schedule  of  prices  shall  be  in  full  force,  except  as  herein 
altered,  and  for  the  unexpired  time  of  the  original  contract." 
It  was  held  that,  while  the  contract,  which  relates  solely  to  the 
minimum  price  to  be  fixed  by  the  council,  expires  in  five  years, 
the  provisions  of  the  original  ordinance  fixing  a  maximum 
price  remain  in  force  until  repealed  or  otherwise  superseded.' 
Under  the  Kansas  statute,  which  declares  that  the  powers 
granted  to  cities  of  the  second  class  "shall  be  exercised  by  the 
mayor  and  council  of  such  cities,"  and  which  directs   that 

that  the  proviso  is  a  mere  limitation  130  U.   S.  674;  9  Sup.   Ct.  Eep.  654; 

as  to  time,  oi  the  mode  of  exercising  National  Bank  of  Commerce  v.  Town 

that  power,  still  we  would  not  be  able  of  Grenada,  54  Fed.  Rep.  100.    And 

to  concede  the  further  proposition  of  the  later  decisions  on  this  subject  dis- 

counsel    that    purchasers    of     bonds  tinctly  announce  that  recitals  can  not 

issued  by  such  counties  are  not  re-  be  relied  upon  as  an  estoppel,  where 

quired    to   ascertain  the   age  of  the  the  facts  recited  are  matters  of  public 

county,  but  may  rely  as  to  that  upon  record,  and  are  open  to  the  inspection 

recitals  which  such  bonds  happen  to  of  every  one  who  is  disposed  to  make 

contain.     It  has  frequently  been  held  inquiries.     Sutliff   v.   Commissioners, 

that   municipalities    will  not   be   es-  147  U.S.  230,  235;  13  Sup.  Ct.  Rep. 

topped  by  recitals  contained  in  bonds  318 ;  Nesbit  v.  Riverside  Independent 

unless  the  recitals  relate  to  matters  of  Dist.,  144  U.  S.  610;  12  Sup.  Ct.  Rep. 

fact  which  it  may  fairly  be  presumed  746." 

that  the   officers  of  the  municipality  '  Manhattan    Trust  Co.   v.  Dayton 

were  left  to  determine.    Town  of  Co-  Gas   Co.,   55   Fed,    Rep.    181.      And 

loma  V.  Eaves,  92  U.  S.  484, 490 ;  Dixon  see  State  v.  Gaa  Co.,  37  Ohio  St.  45 ; 

Co.  u.  Field,  111  U.  S.  83,94;  4  Sup.  Cincinnati,  etc.,  Coke  Co.  v.   Avon- 

Ct.  Rep.  315;   Lake  Co.  ■;;.  Graham,  dale,  43  Ohio  St.  268. 
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funding  bonds  shall  be  issued  only  after  an  ordinance 
therefor  shall  be  duly  passed,  funding  bonds  signed  by  the 
mayor  of  such  a  city,  and  attested  by  the  city  clerk,  under  the 
city  seal,  without  any  ordinance  or  resolution  of  the  mayor 
and  council,  are  void.  A  recital  in  such  bonds,  to  the  effect 
that  all  the  requirements  of  the  statutes  have  been  strictly 
complied  with  in  issuing  them,  does  not  estop  the  city  from 
denying  their  validity.' 


•  Swan  V.  Arkansas  City,  61  Fed. 
Rep.  478,  per  Williams,  J.:  "The 
decisions  of  the  United  States  circuit 
court  of  appeals  for  the  eighth  circuit 
are  conclusive  on  this  count,  and  Na- 
tional Bank  of  Commerce  v.  Town  of 
Granada.  10  U.  S.  App.  692;  4  C.  C. 
A.  212 ;  54  Fed.  Rep.  100,  is  decisive 
of  this  case.  In  that  case  the  court 
Bays:  'The  plaintiff  was  bound  to 
know,  independently  of  the  recitals 
in  the  bond,  that  there  was  such  an 
ordinance  in  existence.  If  the  oflScers 
authorized  to  issue  the  bonds  upon  a 
condition  are  not  the  appointed  trib- 
unal to  decide  the  fact  which  consti- 
tutes the  condition,  their  recital  will 
not  be  accepted  as  a  substitute  for 
proof.  The  very  ground  of  the  estoppel 
is  that  the  recitals  are  the  official  state- 
ment of  those  to  whom  the  law  refers 
the  public  for  authentic  information 
on  the  subject.'  There  can  be  no 
doubt  that  this  is  the  correct  rule  of 
law,  and  any  other  rule  would  place 
every  city  at  the  mercy  of  a  single  of- 
ficer. The  general  laws  of  Kansas 
expressly  vest  all  powers  granted  to 
cities  of  the  second  class  in  the  mayor 
and  council.  Cities  can  not  act  ex- 
cept through  them.  How  are  they  to 
act,  and  how  are  their  acts  to  be  made 
known  to  the  public?  Chapter  19, 
article  7,  §  111,  directs  that  funding 
bonds  shall  be  issued  only  after  an 
ordinance  shall  have  been  duly  passed. 
It  is  true  the  bonds  sued  on  herein 

98 


were  issued  under  the  provisions  of  a 
later  act  of  the  legislature,  but  the 
fact  that  the  act  of  1879  fails  to  pro- 
vide for  the  manner  in  which  the 
bonds  shall  be  issued  raises  the  pre- 
sumption that  the  legislature  consid- 
ered the  laws  then  in  force  sufficient 
for  that  purpose,  and  for  that  reason 
made  no  further  provision  on  that 
subject.  It  can  not  be  denied  that  a 
city  in  Kansas  can  not  act  except 
through  its  mayor  and  council  when 
duly  assembled  for  that  purpose,  and 
their  acts  must  be  evidenced  by  the 
record,  whether  by  ordinance  or  reso- 
lution ;  and,  as  the  proof  in  the  case 
at  bar  failed  to  show  that  they  acted 
in  either  manner,  it  is  unnecessary  to 
determine  whether  a  resolution  au- 
thorizing the  refunding  would  be  suf- 
ficient. It  was  plaintiffs'  duty,  before 
purchasing  the  bonds,  to  examine  the 
records,  and  ascertain  whether  the 
mayor  and  council  had  ever  author- 
ized their  issuance,  and,  failing  to  do 
so,  they  will  be  charged  with  notice 
of  the  facts  which  they  could  have  as- 
certained by  such  an  examination. 
Neither  Atchinson  Board,  etc.,  v.  De 
Kay,  148  U.  S.  591 ;  13  Sup.  Ct.  Rep. 
706,  nor  City  of  Alma  v.  Guaranty  Sav. 
Bank,  60  Fed.  Rep.  203,  have  any  ap- 
plication to  this  case,  as  the  only  ques- 
tion involved  there  was  whether  a 
resolution  of  the  mayor  or  council  sub- 
mitting the  question  of  issuing  bonds 
at  an  election  was  sufficient.    In  my 
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§  1175.  Raising  money  by  issuing  bonds — The  rule  in  In- 
diana.— It  is  the  settled  law  of  Indiana  that  a  city  organized  under 
the  law  of  the  state  can  not  issue  and  sell  its  bonds,  to  raise  money 
by  way  of  loan,  unless  expressly  authorized  so  to  do.'  As  illus- 
trating the  strictness  with  which  municipal  powers  to  contract 
a  bonded  debt  are  construed,  it  has  been  held  that  under  a 
power  to  subscribe  for  stock,  and  to  borrow  money  to  pay  for 
the  same,  an  issue  and  exchange  of  bonds  for  the  stock  are  not 
authorized.^  Power  to  issue  bonds  to  replace  in  the  treasury 
money  already  used  in  paying  prior  bonds  is  not  conferred  by 
a  grant  of  authority  to  issue  "refunding  bonds"  or  original 
bonds  to  procure  money  for  use  in  the  "legitimate  exercise  of 
the  corporate  powers,"  and  for  the  payment  of  legitimate  cor- 
porate debts.'  Under  the  Indiana  act  of  1847,  incorporating 
the  city  of  Evansville,  and  authorizing  the  city  "to  borrow 
money  for  the  use  of  the  city,"  the  city  has  power  to  issue 
bonds  for  money  so  borrowed.* 


opinion,  the  act  of  the  mayor  in  is- 
suing these  tionds  was  wholly  with- 
out authority,  and  they  are  therefore 
void." 

^City  of  Aurora  v.  West,  22  Ind. 
88;  State  v.  Hauser,  63  Ind.  15.3; 
Rushville  Gas  Co.  v.  City  of  Eush- 
ville,  121Ind.  206;  23  N.  E.  Eep.  72. 
Such,  also,is  the  settled  doctrine  of  the 
Supreme  Court  of  the  United  States. 
Brenham  v.  German  American  Bank, 
144  V.  S.  173;  12  Sup.  Ct.  Rep.  559. 
And,  in  case  of  doubt  touching  the 
existence  of  the  power  on  the  part  of 
a  city  to  issue  and  sell  its  bonds  to 
raise  money  by  way  of  loan,  such 
doubt  must  be  resolved  against  the 
existence  of  the  power. 

2Scipio  V.  Wright,  101  U.  S.  665; 
Horton  v.  Town  of  Thompson,  71 
N.  Y.  513. 

^  Coffin  V.  City  of  Indianapolis, 
59  Fed.  Eep.  221. 

'  Evansville  v.  Woodbury,  60  Fed. 
Eep.  718,  following  Evansville,  etc., 
Railroad  Co.  v.  Evansville,  15  Ind. 
395, and  Leaman,J.,  said :  "The  federal 


courts  have  maintained  a  rule  from 
their  organization  that  in  all  cases  de- 
pending upon  a  state  statute  they  will 
adopt  and  follow  the  adjudications  of 
the  court  of  last  resort  in  the  state  in 
its  construction,  when  that  construc- 
tion is  well  settled, and  without  inquiry 
as  to  its  original  soundness.  This  rule 
is  founded  upon  respect  for  property 
rights,  as  well  as  of  comity,  and  had 
its  early  expression  by  Chief  Justice 
Marshall,  and  has  been  upheld  by  an 
unbroken  line  of  decisions.  Polk's 
Lessee  v.  Wendal,  9  Cranch,  87 ;  Nes- 
mith  V.  Sheldon,  7  How.  812;  Fair- 
field V.  County  of  Gallatin,  100  U,  8. 
47;  Douglass  v.  County  of  Pike,  101 
TJ.  S.  677.  Therefore,  the  recent  de- 
cisions in  Merrill  v.  Monticello,  138 
U.  S.  673;  11  Sup.  Ct.  Eep.  441,  and 
Brenham  v.  German  American  Bank, 
144  U.  S.  173;  12  Sup.  Ct.  Eep.  559, 
cited  in  behalf  of  plaintiff  in  error  as 
decisive, are  not  applicable.  The  rights 
of  the  holders  of  these  bonds  accrued 
under  the  previous  interpretations  by 
the  Indiana  courts ;  and,  while  these 
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§  1176.  Bonds  in  excess  of  authorized  tax. — After  a  city  had 
issued  bonds  to  such  an  amount  that  the  interest  and  sinking 
fund  absorbed  the  whole  of  the  authorized  tax,  it  issued  an- 
other series,  and  provided  that  the  interest  and  sinking  fund 
should  be  appropriated  out  of  the  general  revenue  of  the  city.  It 
was  held  that  the  first  issue  of  bonds,  to  the  full  amount  au- 
thorized by  the  constitution,  exhausted  its  power  to  contract 
debts,  and  the  additional  issue  is  void,  without  regard  to  its 
authority  to  apply  its  general  revenue  to  the  payment  of  inter- 
est and  sinking  fund  of  a  bonded  debt.'  In  an  action  against 
a  county  by  a  village  therein,  under  the  laws  of  1874,  to  re- 
cover taxes  collected  by  defendant  from  a  railroad  within  plaint- 
iff's confines,  in  aid  of  which  plaintiff  issued  construction 
bonds,  defendant  can  not  object  that  the  bonds  were  unauthor- 
ized, when  plaintiff  has  not  questioned  their  validity  and  has 
paid  the  interest  thereon.^ 


cases  in  the  supreme  court  establish 
a  rule  for  original  construction,  they 
do  not  govern  as  to  the  bonds  in  suit." 
'Millsaps  v.  City  of  Terrell,  60 
Fed.  Rep.  192,  per  curiam:  "When 
we  consider,  in  addition,  the  well- 
settled  proposition  that  no  municipal- 
ity can  create  a  debt  unless  the  power 
to  do  so  is  either  expressly  or  implied- 
ly conferred  upon  it  by  law,  it  seems 
clear  that  in  the  case  in  hand  the 
coupons  sued  on,  as  well  as  the  bonds 
to  which  they  were  accessories,  hav- 
ing been  issued  by  the  city  of  Terrell 
for  permanent  improvements  after  the 
power  to  create  debts  for  such  pur- 
poses was  exhausted,  were  void  for 
want  of  power  in  the  municipality 
that  issued  them.  To  this  effect  see 
the  decisions  of  the  supreme  court  of 
Texas:  Gould  v.  City  of  Paris,  68 
Texas,  511 ;  4  S.  W.  Eep.  650;  City  of 
Terrell  v.  Dessaint,  71  Texas,  770;  9 
S.  W.  Rep.  593;  Citizens'  Bank  v. 
City  of  Terrell,  78  Texas,  450;  14  S. 
W.  Rep.  1003 ;  Biddle  v.  City  of  Ter- 
rell, 82  Texas,  335 ;  18  S.  W.  Rep.  691 ; 


Nolan  County  v.  State,  83  Texas,  182- 
195;  17  S.  W.  Rep.  823." 

^  Village  of  Oneida  v.  Madison 
County,  136  N.  Y.  269;  32  N.  E.  Rep. 
852.  A  notice  published  by  a  city  to 
the  qualified  voters  of  the  purpose  and 
amount  of  bonds  to  be  issued  by  it, 
and  that  they  are  "to  bear  interest  at 
a  rate  not  to  exceed  six  per  cent,  per 
annum,  and  to  run  not  exceeding  thirty 
years  from  the  date  thereof,  the  in- 
terest to  be  paid  semi-annually  on  the 
first  days  of  January  and  July  of  each 
year,  and  the  principal  of  said  bonds 
to  be  fully  paid  off  within  thirty  years 
from  the  date  of  the  issuance  there- 
of," fails  to  comply  with  Code,  §508  i, 
requiring  that  the  notice  "shall  specify 
what  amount  of  bonds  are  to  be  issued, 
for  what  purpose,  what  interest  they 
are  to  bear,  how  much  principal  and 
interest  to  be  paid  annually,  and  when 
to  be  fully  paid  off;"  and  at  the  in- 
stance of  tax-payers  the  city  will  be 
enjoined  from  issuing  and  .selling 
bonds  based  on  an  election,  and  the 
result  thereof,  held  in  pursuance  of 
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§  1177.  Municipal  bonds  to  aid  railroads. — Where  bonds  is- 
sued by  a  town  in  aid  of  a  railroad  contained  a  recital  that  all 
necessary  steps  had  been  taken,  it  seems  that  the  municipality 
was  estopped  to  show  that  any  such  steps  had  not  been  taken, 
although  the  bonds  were  not  issued  by  the  regular  officers  of  the 
municipality,  but  by  commissioners  appointed  by  a  separate 
order  of  the  county  judge.'  While  courts  may  properly  see  to 
it  that  proceedings  for  casting  burdens  upon  a  community 
comply  with  all  the  substantial  requisitions  of  a  statute,  in  or- 
der that  no  such  burden  may  be  recklessly  or  fraudulently  im- 
posed, yet  such  statutes  are  not  of  a  criminal  character,  and 
proceedings  are  not  to  be  so  technically  construed  and  limited 
as  to  make  them  a  mere  snare  to  those  who  are  encouraged  to 
invest  in  the  securities  of  the  municipality.^    Where  a  county, 


such,  defective  notice,  and  from  levy- 
ing or  oolleoting  any  taxes  for  paying 
the  principal  or  interest  of  the  same. 
City  of  Athens  v.  Hemerick,  89  Ga. 
674;  16S.  E.  Rep.  72. 

'  Town  of  Andes  v.  Ely,  158  U.  S. 
312 ;  15  Sup.  Ct.  Eep.  954,  Brewer,  J. : 
"Whether  the  various  steps  were 
taken  which  in  this  particular  ease 
justified  the  issue  of  the  bonds  was  a 
question  of  fact ;  and  when  the  bonds, 
on  their  face,  recite  that  those  steps 
have  been  taken,  it  is  the  settled  rule 
of  this  court  that  in  an  action  brought 
by  a  bona  fide  holder  the  municipality 
is  estopped  from  showing  the  con- 
trary. See  the  multitude  of  cases 
commencing  with  Commissioners  v. 
Aspinwall,  21  How.  539,  and  ending 
with  Citizens'  Savings  and  Loan  As- 
sociation V.  Perry  Co.,  156  tJ.  S.  692; 
15  Sup.  Ct.  Rep.  547.  It  may  be 
said  that  those  decisions  are  not 
wholly  in  point,  inasmuch  as  these 
bonds  were  signed,  not  by  regular  of- 
ficers, but  by  commissioners  specially 
appointed,  and  that,  before  a  recital 
made  by  them  can  be  held  to  con- 
clude the  town,  it  must  appear  that 
they  were  duly  appointed,  and  thus 
had  authority  to  act.     Doubtless,  this 


distinction  is  not  without  significance. 
Yet  they  were  acting  commissioners, 
and  their  authority  was  recognized, 
for  each  bond  was  registered  in  the 
office  of  the  county  clerk,  and  attested 
by  the  signature  of  the  county  clerk 
with  the  seal  of  the  count}' ;  and  if 
we  go  back  of  that,  to  the  records  of 
the  county  judge — the  appointing 
power — there  appears  a  separate  or- 
der, in  due  form,  appointing  them 
commissioners,  which  order  recites  a 
prior  adjudication  of  all  the  essential 
facts.  Giving  full  force  to  the  dis- 
tinction which  exists  between  the  ac- 
tion of  general  and  special  officers, 
there  must  be,  even  in  respect  to  the 
latter,  some  point  in  the  line  of  in- 
quiry back  of  which  a  party  dealing 
in  bonds  of  a  municipality  is  not 
bound  to  go  in  his  investigations  as 
to  their  authority  to  represent  the 
municipality,  and  that  point  it  would 
seem  was  reached  when  there  is  found 
an  appointment  in  due  form  made  by 
the  appointing  tribunal  named  in  the 
statute." 

^Town  of  Andes  v.  Ely,  158  U.S. 
312;  15  Sup.  Ct.  Rep.  954.  In  Calhoun 
V.  Millard,  121  N.  Y.  69,  the  court  said : 
"The  town  and  the  tax-payers  per- 
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with  general  power  to  lend  its  credit  in  aid  of  railroads,  issued 
bonds  in  exchange  for  the  stock  of  a  railway  company  on  con- 
dition that  the  company  build  a  railway  of  standard  gauge 
through  the  county,  which  condition  was  subsequently  ful- 
filled, and  in  making  this  issue  all  formalities  required  by 
law  were  complied  with,  it  was  held  that  the  county  could 
not  set  up  the  defense  of  ultra  vires,  in  an  action  on  the  bonds, 
merely  because  the  railway  company  was  authorized  to  build 
only  a  narrow-gauge  railroad.'  Where  county  bonds  bore  on 
their  face  recitals  that  they  were  issued  to  a  certain  railway 
corporation  in  payment  of  a  subscription  for  stock,  made  by 
virtue  of  a  certain  act  of  the  state  legislature  (cited  by  title  and 
date),  and  acts  amendatory  thereof,  "the  provisions  and  re- 
quirements of  said  acts,  and  the  conditions  precedent  neces- 
sary to  the  subscription  aforesaid,  and  the  lawful  issue  of  this 
bond,  having  been  in  all  respects  fully  and  completely  com- 
plied with  and  performed,"  it  was  held  that  the  defense  of 
ultra  vires  was  not  available  in  an  action  on  the  bonds,  as 
against  a  bona  fide  purchaser  for  value  on  the  faith  of  the  re- 
citals, and  without  notice  that  the  corporation  was  authorized 
to  construct  only  a  narrow-gauge  road,  and  that  the  bonds 
were  issued  on  condition  that  the  road  should  be,  as  it  in  fact 
was,  of  standard  gauge/     The  legislature  of  Michigan,  which 

mitted  the  bonds  to  be  dealt  with  and  of  relief  in  this  case  may  result  prac- 

taken  by  savings  banks  and  others  for  tically  in  the  enforcement  of  the  bonds 

nearly  ten  years,  not  only  without,  so  in  question,  and  also  of  other  town 

far  as  appears,  a  word  of  warning  or  bonds  issued  and  held  under  similar 

protest,   but,   by   affirmative    acts  of  circumstances.      But   in    contrasting 

recognition,    encouraged    investment  the  relative  conduct  and  situation  of 

therein  as  safe  and   valid  securities,  the  town  and  the  tax-payers  on  the 

The  bonds,  resting  on  the  adjudica-  one  side,  and  the  purchasers  of  bonds 

tion  of  the  county  judge,  were  appa-  on  the  other,  we  can  not  say  that  such 

rently  valid.    The  legislature  has  still  a  result  will    be    repugnant  to  any 

the  power  to  ratify  them,  and  make  principle  of  justice  or  equity." 
them  valid   obligations  of  the  town.        '  Board,  etc.,  of  Kingman  Co.  i;.  Cor- 

Williams  v.  Town  of  Duanesburgh,  66  nell  University,   57   Fed.    Eep.    149, 

N.  Y.  129 ;  Horton  ■».  Town  of Thomp-  per  Sanborn,  J.;   County  of    Macon 

son,  71  N.  Y.  513 ;  Bogers  v.  Stephens,  v.  Shores,  97  U.  S.  272 ;  County  of  Rails 

86  N.  Y.  623.    They  are  now  in  the  v.  Douglass,  105  U.  S.  728. 
hands  of  bona  fide  holders ;  that  is,  of        '  Board,  etc.,  of  Kingman  County  v. 

persons  who  have  paid  value  for  them  Cornell    University,    57    Fed.     Rep. 

without  notice.     *     *    *    The  denial  149,   per  Thayer,    J. :     "We   repeat, 
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had  no  power  to  authorize  a  municipality  to  issue  bonds  in  aid 
of  a  railroad,  passed  an  act  authorizing  the  electors  of  a  village 
to  vote  an  issue  of  bonds  to  make  "public  improvements"  in 
the  village,  the  money  to  be  expended  under  the  direction  of 
the  council  "for  the  purpose  aforesaid."  The  electors  having 
duly  voted  in  favor  of  the  proposition,  the  council  passed  an 
ordinance  declaring  that  a  certain  railroad  was  "a  public  im- 
provement in  the  village,"  and  directing  the  issuance  and  de- 
livery of  the  bonds  to  an  agent  of  the  railroad  company.  It 
was  held  that  the  action  of  the  council  was  unlawful,  and  the 
bonds  were  invalid.  Each  bond,  as  thus  issued,  was  styled 
on  its  face  "Improvement  Bond,"  but  also  referred  by  date  to 
the  ordinance  in  question  as  one  source  of  authority  for  its  is- 
suance. It  was  held  that  this  reference  was  notice  of  the  pro- 
visions of  the  ordinance,  and  of  its  invalidity,  and  the  bonds 
were  void,  even  in  the  hands  of  innocent  purchasers.'     As  an 


then,  that  in  view  of  all  the  circum- 
stances, we  feel  justified  in  holding 
that  the  county  is  not  at  liberty  at  this 
time  to  interpose  the  plea  of  ultra  vires 
as  a  defense  to  the  bonds.  The  gen- 
eral doctrine  is  that  where  a  contract 
or  undertaking  which  has  been  en- 
tered into  by  a  corporation  is  simply 
in  excess  of  its  charter  powers,  and 
the  same  has  been  fully  executed,  the 
defense  of  ultra  vires  can  not  be  suc- 
cessfully pleaded  in  a  suit  to  enforce 
negotiable  securities  or  other  obliga- 
tions which  have  issued  out  of  the 
original  transaction.  In  such  cases 
the  state  is  entitled  to  restrain  the 
offending  corporation  from  exercising 
powers  that  do  not  belong  to  it,  or  to 
oust  it  of  its  franchises,  in  a  proper 
proceeding  brought  for  that  purpose, 
but  it  is  ordinarily  held  that  in  col- 
lateral suits  between  private  litigants 
the  plea  of  ultra  vires  is  not  available 
as  a  defense.  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  370;  National 
Bank  v.  Matthews,  98  U.  S.  621 ;  Gold 
Mining  Co.  v.  National  Bank,  96 
U.  S.  640;  Whitney  Arms  Co.  v.  Bar- 


low, 63  N.  Y.  62;  Bradley  v.  Ballard, 
55  111.  413;  Miners'  Ditch  Co.  v. 
Zellerbach,  37  Cal.  543;  Argenti  v 
City  of  San  Francisco,  16  Cal.  255 
Allegheny  City  v.  McClurkan,  14  Pa, 
St.  81 ;  Wood's  Field  on  Private  Cor- 
porations, §§  230-235." 

'  Risley  v.  Village  of  Howell,  57 
Fed.  Rep.  544,  per  Swan,  J. :  "It 
is  clear  that,  under  the  laws  of 
Michigan,  the  legislature  could  not 
lawfully  authorize  the  submission  to 
the  electors  of  a  municipality  of  a 
proposition  to  issue  its  bonds  in  aid 
of  a  railroad.  People  v.  Salem,  20 
Mich.  452;  Bay  City  v.  State  Treas- 
urer, 23  Mich.  499.  It  is  equally  clear 
that  the  act  of  February  25,  1885,  did 
not  sanction  the  submission  of  that 
question,  nor  was  the  question  sub- 
mitted, to  the  vote  of  the  electors. 
The  common  council,  by  the  ordi- 
nance in  question,  formally  enacted 
that  the  issue  of  bonds  voted  for  'pub- 
lic improvements  in  said  village  of 
Howell'  should  be  issued  for  and  de- 
voted to  the  benefit  of  the  Toledo, 
Ann  Arbor  and  Northern   Michigan 
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act  authorizing  counties,  cities  and  towns  to  subscribe  to  the 
capital  stock  of  a  railroad  company,  on  condition  that  a  ma- 
jority of  votes  are  cast  in  favor  of  such  subscription  at  an  elec- 
tion held  for  that  purpose,  is  constitutional,  an  act  authorizing 
a  compromise  by  a  county  with  the  holders  of  bonds  issued  by 
it  in  payment  of  its  subscription  is  valid.' 


§  1178.  The  same  subject  continued. — The  legislature  of 
Iowa  can  authorize  municipal  corporations  to  subscribe  for 
stock  in  aid  of  railways,  and  to  issue  bonds  in  payment  there- 
for. And  such  bonds,  although  illegal  when  issued,  may  be 
legalized  by  the  legislature.  And  one  who  has  purchased  rail- 
road aid  bonds  in  open  market,  for  value,  is  not  charged  with 
any  defect  or  irregularity  in  their  issue.^  Where  the  law  au- 
thorizing an  issue  of  county  bonds  in  aid  of  a  railroad  requires 
that  the  railroad  shall  not  sell  the  bonds  for  less  than  par,  the 
fact  that  the  railroad  does  so  sell  them  does  not  affect  the  right 
of  their  holder  to  recover  principal  and  interest  at  par."     The 


Eailroad  Company.  Thia  action  was 
manifestly  and  undeniably  unlawful. 
The  common  council  not  only  exceed- 
ed its  authority,  but  acted  without  au- 
thority. That  body  could  not  by  its 
flat  make  that  a  'public  improvement' 
for  which  the  legislature  itself  could 
not  authorize  the  municipality  to  ex- 
pend money  or  create  indebtedness. 
Unfortunately  for  the  plaintiff,  thia 
■question  is  concluded  by  controlling 
authority.  'Ordinarily,  the  recital  of 
the  fact  that  the  bonds  were  issued  in 
pursuance  of  a  certain  ordinance 
would  be  notice  that  they  were  issued 
for  a  purpose  specified  in  such  ordi- 
nance.' Bamett  v.  Denison,  145  U. 
S.  135 ;  12  Sup.  Ot.  Rep.  819.  See  also, 
Post  V.  Pulaski  Co.,  1  C.  C.  A.  405 ;  49 
Fed.  Eep.  628.  The  purpose  specified 
in  the  ordinance  being  unlawful,  the 
bonds  in  suit  were  not  authorized  ob- 
ligations of  the  village  of  Howell. 
Their  invalidity  was  notified  to  the 
purchaser  by  the  ordinance,  of  which 
he  was  bound  to  take  notice." 


'  Brown  v.  Tinsley  (Ky.  1892),  21  S. 
W.  Eep.  535,  following  Slack  v.  Bail- 
road  Co.,  13  B.  Mon.  (Ky.)  1. 

^Duvall  v.  United  States,  14  Sup. 
Ct.  Rep.  1162,  following  Gelpcke 
V.  Dubuque,  1  Wall.  (U.  S.)  202. 

'Richardson  v.  Lawrence  County, 
14  Sup.  Ct.  Rep.  1157,  per  Grier, 
J. :  "  The  law  authorizing  the 
issue  of  the  bonds  by  the  county  re- 
quired that  the  railroad  company 
should  not  sell  them  at  less  than  par 
value.  The  verdict  finds  that  they 
were  sold  by  the  railroad  company 
for  sixty-four  cents  on  the  dollar,  and 
submits  to  the  court  whether  the  judg- 
ment should  be  for  the  interest  at  the 
par  value  of  the  bonds,  or  for  only  six- 
ty-four per  cent.  On  this  point  the 
court  was  divided,  and  the  question  is 
properly  presented  by  the  certificate  of 
division.  Since  this  case  was  certified, 
thatofWoodsw.  Lawrence  Co., 1  Black, 
(U.  S.)  386,  was  argued  at  length  by 
learned  counsel,  and  carefully  consid- 
ered by  this  court.   The  report  of  that 
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indorsement  by  a  railway  company,  on  bonds  issued  by  the 
state  in  aid  of  the  construction  of  its  road,  of  a  guaranty  of 
payment  by  the  state,  gives  no  lien  to  holders  of  the  bonds, 
and  does  not  prevent  the  company  from  giving  a  mortgage  of 
its  property  to  secure  bonds  it  may  issue.'  Where  a  railroad 
company  presents  to  a  town  council  a  petition  asking  for  a 
subscription,  and  for  the  issuance  of  bonds  to  pay  the  same, 
agreeing  to  return  such  bonds  for  cancellation  if  the  road 
should  not  be  completed  to  a  certain  point  within  a  certain 
time,  and  an  election  of  resident  freeholders  is  held  ordering 
the  subscription,  and  bonds  are  issued,  a  failure  to  finish  the 
road  in  the  time  specified  entitles  the  town  to  a  cancellation  of 
the  bonds,  although  the  petition  of  the  citizens  praying  for  an 
election,  and  the  order  of  election,  did  not  specify  the  time 
within  which  such  road  should  be  completed,  and  the  action 
of  the  council  in  extending  the  time  of  the  completion  of  the 
road  was  of  no  effect,  since  they  had  no  power  to  vary  the  con- 
tract as  authorized  by  the  vote  of  the  citizens.^ 

§  1179.  Railroad  bonds  riolating  state  constitution. — Where 
a  state  constitution  permits  counties  to  donate  their  bonds,  not 
exceeding  a  certain  percentage  on  the  assessed  valuation,  to 
railroad  companies,  a  donation  in  excess  of  the  prescribed  per- 
centage is  wholly  void,  and  the  bondholders  have  no  equity  to 
recover  any  amount  whatever  on  the  theory  that  the  county  re- 
ceived a  consideration  in  the  construction  of  the  railroad,  and 
should  therefore  pay  so  much  on  the  bonds  as  it  might  lawfully 
have  donated.'     Recitals  in  bonds  issued  under  legislative  au. 

case  shows  that  all  the  questions  that  ^  Clark  v.  Town  of  Bosedale,  70 
could  arise  in  this  case  were  decided  Miss.  542;  12  So.  Rep.  600. 
in  that.  It  was  there  decided  that  °  Hedges  u.  Dixon  County,  150  U.  S. 
the  right  of  the  holder  of  these  bonds  182  ;14Sup.Ct.  Rep.  71,  per  Jackson, J,: 
and  coupons  to  recover  their  par  value  ' '  While  the  complainants  conced  e  that 
is  not  affected  by  the  fact  that  the  the  issue  of  bonds  was  in  excess  of 
railroad  company  to  whom  they  were  what  the  county  was  authorized  to  do- 
given  paid  them  out  to  contractors  for  nate  under  this  provision  of  the  con- 
sixty-four  cents  on  the  dollar."  stitution,  and  for  that  reason  was  in- 
'  McKittrick  v.  Arkansas  Central  R.  valid  at  law,  they  insist  that  a  promise 
Co.,  152  U.  S.  473;  14  Sup.  Ct.  Rep.  to  pay  so  much  thereof  as  could  have 
661.  been  lawfully  issued  should  be  im- 
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thority  may  estop  the  municipality  from  disputing  their  au- 
thority, as  against  a  bona  fide  holder  for  value  ;  but,  when  the 
municipal  bonds  are  issued  in  violation  of  a  constitutional 
provision,  no  such  estoppel  can  arise  by  reason  of  any  recitals 
contained  in  the  bonds.'  The  Ohio  statute,  which  authorizes 
any  township  having  a  certain  population  to  issue  bonds  in  a 
specified  sum  to  construct  a  line  of  railway,  seven  miles  in 
length,  between  termini  to  be  determined  by  the  township  trus- 
tees, in  view  of  the  limited  amount  to  be  appropriated,  and  the 
failure  to  prescribe  location  or  termini,  on  its  face  contemplates, 


plied,  and  enforced  against  the  coun- 
ty, under  the  principle  applied  in 
Louisiana  v.  Wood,  102  U.  S.  294,  and 
in  Read  v.  City  of  Plattsmouth,  107 
TJ.  S.  568;  2Sup.  Ct.  Eep.  208.  Those 
cases  are  clearly  distinguishable  from 
the  present.  In  Louisiana  v.  Wood, 
by  the  act  of  the  city,  the  bonds  bore 
a  false  date,  which  apparently  made 
them  obligatory  and  binding.  They 
were  sold  by  the  city,  and  purchased 
by  the  holder  in  good  faith,  and  the 
money  paid  therefor  went  directly 
into  the  city's  treasury.  This  court 
held  that  the  city  was  in  the  market 
as  a  borrower,  and  received  the  money 
in  that  character,  notwithstanding  the 
transaction  assumed  the  form  of  a 
sale  of  her  securities,  which,  beingde- 
fectively  executed,  a  suit  could  not  be 
maintained  thereon,  and  that  the 
holder  was  entitled  to  recover  the 
money  paid,  with  interest  thereon 
from  the  time  the  obligation  of  the 
city  to  pay  was  denied.  Several  state 
decisions  have  been  cited  in  support 
of  the  bill.  Johnson  v.  Stark  Co.,  24 
111.  75;  City  of  Quincy  v.  Warfield,  25 
111.  317 ;  Briscoe  v.  Allison,  43  111.  291 ; 
State  V.  Allen,  43  111.  456;  Stockdale 
V.  School  District,  47  Mich.  226 ;  10 
N.  W.  Eep.  349.  But  they  mostly  re- 
late to  taxes  imposed  beyond  authori- 
ty, and  stand  upon  a  different  doc- 
trine from  that  involved  in  the  pres- 
ent case.     We  do  not,  however,  deem 


it  necessary  to  review  them,  for,  if 
they  can  be  construed  to  support  a 
bill  like  the  one  under  consideration, 
we  think  they  are  not  founded  upon 
correct  principles,  and  are  not  in  har- 
mony with  the  decisions  of  this  court. 
See  Buchanan  v.  Litchfield,  102  U.  S. 
278;  City  of  Litchfield  v.  Ballow,  114 
U.  S.  190;  Insurance  Co.  v.  Middle- 
port,  124  U.  S.  534.  The  principle 
running  through  these  decisions  con- 
trols the  case  under  consideration,  and 
clearly  establishes  that  the  complain- 
ants .are  not  entitled  to  the  relief  they 
seek.  The  fact  that  the  complainants 
have  no  remedy  at  law,  arising  from 
the  invalidity  of  the  bonds,  confers  no 
jurisdiction  upon  a  court  of  equity  to 
afford  them  relief.  The  established 
rule,  although  not  of  universal  appli- 
cation, is  that  equity  follows  the  law, 
or  as  stated  in  Magniac  v.  Thomson, 
15  How.  281,  299,  'that,  wherever  the 
rights  or  the  situation  of  parties  are 
clearly  defined  and  established  by 
law,  equity  has  no  power  to  change 
or  unsettle  those  rights  or  that  situa- 
tion, but  in  all  such  instances  the 
maxim  "equitas  sequitur  legem"  is 
strictly  applicable.'  " 

'Lake  Co.  v.  Rollins,  130  IT.  S.  662; 
9  Sup.  Ct.  Rep.  651;  Lake  Co.  v.  Gra- 
ham, 130  U.  S.  674;  9  Sup.  Ct.  Rep. 
654 ;  Sutlift  ij.  Commissioners,  147  TJ.  S. 
230;  13  Sup.  Ct.  Rep.  318. 
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not  a  constructed  and  equipped  railroad,  but  a  mingling  of 
public  aid  with  private  capital,  and  therefore  violates  the  Ohio 
constitution,  which  forbids  the  general  assembly  to  authorize 
a  township  to  raise  money  for,  or  loan  its  credit  to  or  in  aid 
of,  any  joint-stock  company,  corporation  or  association.' 


'  jEtna  Life  Ins.  Co.  v.  Pleasant 
Tp.,  62  Fed.  Rep.  718,  ^per  Taft,  J. : 
"This  was  an  action  brought  by  the 
jEtna  Life  Insurance  Company  to  re- 
cover upon  bonds  issued  by  Pleasant 
township,  in  Van  Wert  county,  Ohio. 
The  defense  was  that  the  bonds  had 
been  issued  by  the  township  under 
an  act  of  the  legislature  which  was  in 
conflict  with  the  constitution  of  Ohio. 
The  act,  passed  April  9,  1880  (Laws 
Ohio,  p.  157),  authorized  any  town- 
ship having  a  population  of  3,683, 
upon  a  vote  of  the  people,  to  issue 
bonds  in  the  sum  of  $40,000  to  con- 
struct a,  line  of  railway,  seven  miles 
in  length,  between  termini  to  be  de- 
termined by  a  resolution  of  the  town- 
ship trustees.  The  answer,  for  a  sec- 
ond defense,  averred  that  this  was 
one  of  a  series  of  acts  passed  to  au- 
thorize the  construction  of  a  railroad 
through  a  line  of  townships  from 
Ohio  into  Michigan;  that  the  acts 
were  passed  to  enable  the  townships 
to  contribute  the  amounts  named  in 
each  act,  respectively,  to  the  construc- 
tion of  a  railroad,  to  be  owned  and 
operated  as  a  private  enterprise  by  a 
private  corporation ;  that  the  act  was 
therefore  in  violation  of  article  8,  §6 
of  the  constitution  of  Ohio,  providing 
that  '  the  general  assembly  shall 
never  authorize  any  county,  city, 
town  or  township  by  vote  of  its  citi- 
zens, or  otherwise,  to  become  a  stock- 
holder in  any  joint  stock  company, 
corporation  or  association  whatever; 
or  to  raise  money  for,  or  loan  its  credit 
to,  or  in  aid  of,  any  such  company, 
corporation,  or  association.'  A  de- 
murrer was  filed  to  the  answer  of  de- 
fendant, which  demurrer  the  circuit 


court  overruled ;  and,  the  defendant 
refusing  to  plead  further,  judgment 
was  rendered  for  the  plaintiff.  The 
circuit  court  held  that  before  the 
bonds  were  issued  the  supreme  court 
of  Ohio  had,  in  Walker  v.  Cincinnati, 
21  Ohio  St.  14,  upheld  the  validity  of 
an  act  which  could  not  be  distin- 
guished from  the  enabling  act  under 
which  the  bonds  at  bar  were  issued, 
and  therefore  that,  in  spite  of  subse- 
quent decisions  of  the  same  court, 
made  after  the  issuance  of  the  bonds, 
declaring  the  enabling  act  invalid, 
the  federal  court  must  hold  the  bonds 
to  be  valid  obligations  of  the  town- 
ship issuing  them,  under  the  princi- 
ple announced  in  the  case  of  Douglas 
V.  Pike  Co.,  101  U.  S.  677.  This  judg- 
ment was  carried  by  writ  of  error  to 
the  Supreme  Court  of  the  United 
States.  The  opinion  of  that  court  is 
reported  under  the  name  of  Pleasant 
Tp.  V.  JEtnn  Life  Ins.  Co.,  138  IT.  S. 
67;  11  Sup.  Ct.  Rep.  215.  The  court 
held,  in  accordance  with  decisions  of 
the  supreme  court  of  Ohio  in  the 
cases  of  Wyscaver  v.  Atkinson,  37 
Ohio  St.  80,  and  Counterman  v.  Dub- 
lin Tp.,  38  Ohio  St.  515  (rendered 
since  the  issue  of  the  bonds  here  in 
suit),  that  the  act  was  in  conflict  with 
the  constitution  of  Ohio,  and  that 
such  a  conclusion  was  not  inconsist- 
ent with  the  decision  in  Walker  v. 
City  of  Cincinnati,  21  Ohio  St.  14. 
The  judgment  was  accordingly  re- 
versed, and  the  case  was  remanded 
to  the  circuit  court,  with  instructions 
to  overrule  the  demurrer  to  the  an- 
swer. This  was  done,  and  a  reply 
was  filed,  taking  issue  with  the  aver- 
ments of  the  answer  as  to  the  circum- 
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§  1180.  Toid  bonds — Joint  bonds Railroad  aid  bonds,  is- 
sued by  a  municipal  corporation  in  one  of  the  territories  are 
void,  under  the  act  of  congress  which  provides  that  nothing 
therein  shall  authorize  such  a  corporation  to  incur  any  debt  or 
obligation  except  such  as  shall  be  "necessary  to  the  adminis- 
tration of  its  internal  affairs.'"    The  charter  of  a  railroad  com- 


stances  under  which  the  act  was 
passed.  The  case  was  submitted  to 
the  court  on  the  evidence,  a  jury  be- 
ing waived.  Special  findings  of  fact 
were  made  by  the  trial  judge,  sustain- 
ing the  averments  of  the  answer,  and 
a  judgment  was  rendered  for  the  de- 
fendant. This  judgment  is  now  be- 
fore us  for  review.  The  contention 
for  plaintiff  in  error  is  that  as  it  was  a 
bona  fide  purchaser,  for  value,  of  these 
bonds,  it  was  not  charged  with  notice 
of  anything  but  the  text  of  the  statute 
itself,  and  was  not  bound  to  inquire 
into  the  motives  or  intent  of  the  legis- 
lature, as  inferred  from  other  acts 
passed  at  the  same  time,  and  from 
facts  extraneous  to  the  act  under 
which  the  bonds  were  issued,  the  ex- 
istence or  significance  of  which  it 
could  not  know;  that,  on  the  face  of 
the  act,  it  raised  exactly  the  same  ques- 
tion of  constitutionality  which  was 
considered  in  the  case  of  Walker  v. 
Cincinnati,  21  Ohio  St.  14.  The  effort 
of  counsel  for  plaintiff  in  error  is  to 
explain  away  the  decision  of  the  Su- 
preme Court  of  the  United  States  in 
this  case  by  insisting  that  the  hearing 
before  that  court  was  on  the  aver- 
ments of  the  answer  with  respect  to 
the  surrounding  circumstances  under 
which  the  bonds  had  been  issued,  and 
that  no  question  was  then  before  the 
court  as  to  the  right  to  use  such  evi- 
dence, in  attacking  the  constitution- 
ality of  the  law,  against  a  bona  fide 
purchaser  of  the  bonds,  for  value, 
without  notice." 

'  Lewis  v.  Pima  County,  155  TJ.  S.  54 ; 
15  Sup.  Ct.  Eep.  22,  per  Brown,  J. : 


"By  the  'internal  affairs'  of  a  municipal 
corporation,  in  the  administration  of 
which  the  legislature  could  alone  au- 
thorize it  to  incur  a  debt,  was  undoubt- 
edly intended  such  business  as  munic- 
ipalities of  like  character  are  usually 
required  to  engage  in  to  fulfill  their 
proper  functions,  and  to  effectuate 
the  objects  of  their  charters.  In  the 
case  of  counties  these  are  ordinarily 
to  provide  a  court-house  for  the  ad- 
ministration of  justice ;  a  jail  for  the 
confinement  of  prisoners ;  a  poor- 
house  for  the  sustenance  of  paupers 
(whSre  by  local  law  they  are  made 
chargeable  upon  the  county) ;  offices 
for  the  various  ofiicials  of  the  county ; 
and,  under  certain  circumstances, 
highways  and  bridges  for  the  accom- 
modation of  the  public.  It  could ' 
never  have  been  contemplated,  how- 
ever, that  this  power  would  be  used 
to  incur  obligations  in  favor  of  a  rail- 
road operated  by  a  private  corporation 
for  private  gain,  although  also  sub- 
serving a  public  purpose.  The  record 
before  us  does  not  show  whether  this 
railroad  was  designed  to  extend  be- 
yond the  limits  of  the  county ;  but,  if 
the  county  had  power  to  issue  its 
bonds  in  aid  of  railroads  at  all,  there 
is  nothing  to  indicate  that  such  power 
was  restricted  to  such  roads  as  were 
wholly  within  the  county,  and,  if  this 
act  were  a  valid  exercise  of  the  au- 
thority of  the  legislature,  the  credit  of 
the  county  might  be  indefinitely 
pledged  for  the  construction  of  rail- 
ways extending  far  beyond  the  county 
limits,  and,  indeed,  for  carrying  out 
any  such  schemes  of  public  improve- 
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pany  in  Kentucky  provided  that  any  county  through  which  it 
might  pass,  or  any  magisterial  precinct  or  precincts  of  such 
county,  might  subscribe  to  its  capital  stock;  that,  when  any 
precinct  or  precincts  made  such  subscription,  bonds  of  the 
county  should  be  issued,  showing  on  their  face  the  precincts 
making  the  subscription,  which  alone  should  be  bound  to  pay 
the  bonds;  and  that  its  provisions  should  not  apply  to  a  defined 
portion  of  a  specified  precinct  in  a  county  named.  It  was  held 
that  the  residue  of  such  precinct,  not  excepted  from  the  pro- 
visions of  the  act,  might  join  with  another  precinct  of  such 
county  in  making  a  subscription,  and  joint  bonds  be  issued 
therefor.' 

§  1181.  Enjoining  delivery  of  bonds  where  road  not  made — 
Fraud. — The  electors  of  a  township  in  a  certain  county  in  Ne- 
braska, by  a  vote,  authorized  the  supervisors  of  said  county  to 
issue  and  deliver  the  bonds  of  said  township  to  a  railroad  com- 
pany designated,  upon  the  construction  by  it  of  a  certain  rail- 
road. The  railroad  company  named  as  donee  failed  to  build 
the  road,  sold  out  its  property  and  franchises,  and  its  vendee 
built  the  improvement,  and  claimed  the  bonds.     It  was  held 

ment  as  the  legislature  could  be  per-  may  authorize  magisterial  districts, 
suaded  to  authorize.  Clearly,  such  constable  districts,  or  carve  out  a  spe- 
debts  would  not  be  incurred  in  the  cial  district,  and  confer  authority 
administration  of  the  internal  affairs  upon  such  territory  by  vote  to  charge 
of  the  county."  such  district  -with  a  subscription.  So 
'  Breckinridge  County  v.  McCrack-  it  may  empovrer  the  county,  of  which 
en,  CI  Fed.  Eep.  191,  per  Thayer,  such  district  is  a  part,  to  issue  such 
J. :  "There  can  be  no  serious  ques-  bonds  in  behalf  of  the  territory  em- 
tion,  under  the  decisions  of  the  su-  powered  to  charge  itself,  the  bonds  to 
preme  court  of  Kentucky,  that  the  be  payable  only  out  of  taxes  levied 
legislature  of  that  state  has  the  con-  and  collected  from  the  taxables  of 
stjtutional  power  to  authorize  any  that  tax  district.  The  Kentucky  de- 
subdivision  of  a  county  to  subscribe  cisions  clearly  settle  these  proposi- 
for  the  stock  of  a.  railway  company,  tions.  City  of  Lexington  v.  McQuil- 
and  to  issue  bonds  in  payment  of  such  lan's  Heirs,  9  Dana,  513 ;  County 
subscription.  So  it  may  authorize  a  Judge  of  Shelby  Co.  v.  Shelby  E.  Co., 
county  to  impose  a  special  tax  on  the  5  Bush,  225 ;  Kreiger  v.  Railroad  Co., 
district  making  such  subscription,  and  84  Ky.  66;  Allison  u.  Shelby  R.  Co., 
issuing  such  bonds,  to  pay  the  interest  10  Bush,  1 ;  Carter  Co.  v.  Sinton,  120 
and  principal  thereof.  To  this  end  U.  S.  517;  7  Sup.  Ct.  Rep.  650;  Han- 
the  legislature  may  create  a  political  cock  v.  Louisville,  etc.,  R.  Co.,  145 
district  with  corporate  powers,  or  it  U.  S.  409;  12  Sup.  Ct.  Rep.  969." 
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that  the  electors  of  the  township  were  entitled  to  stand  upon 
the  very  letter  of  their  promise;  that  the  supervisors  of  the 
county  were  special  agents  of  the  electors  of  the  township,  with 
limited  powers,  and  would  be  enjoined,  at  the  suit  of  the  town- 
ship, from  delivering  the  bonds  to  the  vendee  of  the  company 
named  as  donee  in  the  election  proceedings.'  A  proposition  to 
issue  bonds  to  aid  a  railroad  company  is,  upon  its  acceptance, 
in  the  nature  of  a  contract,  and,  therefore,  persons  induced  by 
fraud  to  vote  for  the  issue  of  the  bonds  may  on  that  ground 
enjoin  the  issuing  of  the  bonds.'  Where  electors  of  a  city  have 
been  induced  by  false  and  fraudulent  representations  of  a  rail- 
road company  to  vote  bonds  to  aid  in  the  construction  of  its 
road,  an  injunction  will  lie  on  their  application  to  restrain  the 
collection  of  the  bonds.' 


'Township  o£  Midland  v.  County 
Board  Gage  County,  37  Neb.  582 ;  56 
N.  "W.  Rep.  317,  per  Eagan,  C. :  "The 
electors  of  the  township  are  entitled  to 
stand  on  the  very  letter  of  their  prom- 
ise. If  they  promised  a  donation  to 
A.  if  he  would  build  a  certain  im- 
provement, it  does  not  follow  that  B. 
is  entitled  to  the  donation,  though  he 
builds  the  improvement.  In  other 
words,  the  township  electors  designa- 
ted the  donee,  and  only  the  one  des- 
ignated can  take  the  donation.  The 
electors  did  not  authorize  the  super- 
visors to  deliver  the  bonds  voted  to 
the  railroad  company  or  its  vendee, 
and  had  they,  it  would  have  been  in- 
effectual, and  the  bonds  invalid. 
Jones  V.  Hurlburt,  13  Neb.  125;  13 
N.  W.  Rep.  5 ;  Spurck  v.  Lincoln,  etc., 
R.  Co.,  14  Neb.  293;  15  N.  W.  Rep. 
701;  State  v.  Roggen,  22  Neb.  118;  34 
N.W.  Rep.  108.  The  most  that  can  be 
said  for  the  appellee  is  that  the  elec- 
tors of  this  township  authorized  their 
agents,  the  board  of  supervisors  and 
the  county  clerk  of  Gage  county,  to 
issue  the  bonds  of  said  Midland  town- 
ship, and  deliver  them  to  the  railroad 


company,  when  it  had  built  a  cer- 
tain improvement.  The  railroad  com- 
pany never  complied  with  the  condi- 
tion coupled  with  the  authority  giv- 
en by  the  township  electors  to  its 
agents.  The  vendee  of  the  railroad 
has  complied  with  the  condition  to 
build  the  improvement,  and  it  now 
claims  these  agents  should  deliver  the 
bonds  to  it.  Authority  from  a  princi- 
pal to  an  agent  to  do  a  specific  act  is 
limited  to  that  act.  State  v.  Commis> 
sioners  of  Nemaha  Co.,  10  Kan.  569." 

^  Beach  on  Injunctions,  §  421,  citing 
WuUenwaber  v.  Dunigan,  30  Neb. 
877. 

^  Beach  on  Injunctions,  §  421,  citing 
Nash  V.  Baker,  37  Neb.  713 ;  56  N.  W. 
Rep.  376;  WuUenwaber  v.  Dunigan, 
30  Neb.  877;  47  N.  W.  Rep.  420; 
Curry  v.  Board,  etc.,  61  Iowa,  71;  15 
N.  W.  Rep.  602;  Sinnett  ■».  Moles,  38 
Iowa,  25 ;  Henderson  v.  San  Antonio, 
etc.,R.  Co.,  17  Texas,  560;  67  Am. 
Dec.  675;  Crump  v.  United  States 
Mining  Co.,  7  Gratt.  (Va.)  352;  56 
Am.  Dec.  116;  Wickham  v.  Grant,  28 
Kan.  517. 
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§  1182.   Awarding  contracts  to  bidders — Fraud  enjoined. — 

The  generally  accepted  rule  is  that  the  courts  will  not 
mandate  a  municipal  corporation  to  enter  into  a  contract 
with  one  who  shows  himself  to  have  been  the  lowest  bidder 
in  a  competition  of  this  kind.'  The  responsibility  of  the 
bidder,  his  experience,  and  his  facilities  for  carrying  out  a 
contract,  may  be  looked  into;  and  an  honest  determination 
that  on  the  whole  his  bid  will  not  be  the  best  in  the  long 
run,  will  be  entitled  to  control.^  Where  the  lowest  bidder 
for  city  work,  which  is  required  to  be  awarded  to  the  lowest 
bidder,  is  also  a  tax-payer,  he  may  sue  as  a  tax-payer  to  enjoin 
the  performance  of  a  contract  therefor  awarded  to  a  higher 
bidder,  although  his  action  is  prompted  by  other  considerations 
than  his  liability  to  excessive  taxation.'     On  the  other  hand 


'  High  on  Extraordinary  Legal 
Remedies,  §  92;  State  v.  Board,  24 
Wis.  683 ;  Kelly  v.  City  of  Chicago,  62 
111.  279 ;  State  v.  McGrath,  91  Mo.  386 ; 
3  S.  W.  Rep.  846;  Douglass  v.  Com., 
108  Pa.  St.  559;  Madison  v.  Harbor 
Board,.  76  Md.  395;  25  Atl.  Rep.  337. 
The  case  of  Baum  v.  Sweeney,  5  Wash. 
712;  32  Pac.  Rep.  778,  is  distinguisha- 
ble from  the  foregoing  citations  in 
that  the  adjudication  there  had  was 
upon  an  appeal  which  lay  directly 
from  the  board  of  county  commission- 
ers to  the  superior  court,  and  there 
was  only  one  bid  which  was  entitled 
to  consideration  under  the  statute. 
I  Added  force  ia  given  to  the  rule  by 
our  statute  which  provides  that  the 
council  may  reject  all  bids  presented, 
and  re-advertise,  at  their  discretion. 

2 Commonwealth  v.  Mitchell,  82  Pa. 
St.  343;  Findley  v.  City  of  Pittsburgh, 
82  Pa.  St.  351;  Douglass  v.  Common- 
wealth, 108  Pa.  St.  5.59.  But  in  every 
such  case,  in  order  to  protect  itself 
from  interference,  the  contracting 
agent  should  judicially  find  the  facts 
which,  in  its  judgment,  render  the 
apparently  lowest  bid  not  the  lowest 
in  fact.  Beach  on  Public  Corpora- 
tions, §  698. 


'Times  Publishing  Co.  v.  City  of 
Everett,  9  Wash.  518 ;  37  Pac.  Rep. 
695,  per  Stiles,  J.:  "Kimball  v. 
Hewitt,  2  N.  Y.  Supl.  697,  is  cited 
in  support  of  the  position  that  ap- 
pellant ought  not  to  be  allowed  to 
maintain  an  action  of  this  kind,  in 
view  of  the  disclosure  that  its  interest 
is  prompted  by  other  considerations 
than  its  liability  to  excessive  taxation. 
Examination  of  the  opinion  in  that 
case  shows  several  other  important 
matters  to  have  entered  into  the  de- 
cision, chief  among  which  was  that 
the  action  appeared  to  be  in  the  in- 
terest of  a  bidder  which  had  attempted 
to  perpetrate  a  fraud  on  the  city  by 
withdrawing  its  bid,  which  was  the 
lowest  one  made,  and  to  recover  a 
certified  check  which  would  have  been 
forfeited,  had  it  refused  to  enter  into  a 
contract.  Mazet  v.  City  of  Pittsburgh, 
137  Pa.  St.  548;  20  Atl.  Rep.  693,  is  a 
well-considered  case,  holding  in  effect 
that  if  the  plaintiff,  in  cases  of  this 
kind, is  not  a  mere  volunteer,  but  has 
a  direct  and  substantial  interest  in  the 
controversy,  as  being  one  who  is  liable 
to  be  taxed,  in  common  with  the  gen- 
eral public,  for  the  work  contracted 
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the  agents  of  municipal  corporations  must  maintain  them- 
selves within  the  law,  in  the  matter  of  awarding  contracts, 
and  if,  through  fraud  or  manifest  error  not  within  the  discre- 
tion confided  to  them,  they  are  proceeding  to  make  a  contract 
which  will  illegally  cast  upon  tax-payers  a  substantially  larger 
burden  of  expense  than  is  necessary,  the  courts  will  interfere 
by  injunction  to  the  effect  of  restricting  their  action  to  proper 
bounds.'  In  the  absence  of  fraud,  or  of  any  statute  requiring  a 
lighting  contract  to  be  let  to  the  lowest  responsible  bidder,  a 
tax-payer  and  competing  bidder  can  not  sue  to  vacate  the  con- 
tract'made  on  a  bid  higher  than  his  own,  where  such  bid  of- 
fered services  not  included  in  his.^  In  an  action  by  a  town  to 
foreclose  a  lien  growing  out  of  an  assessment  for  the  improve- 
ment of  a  street  the  plaintiff  must  show  that  a  contract  for  the 
work  had  been  actually  intered  into,  and  it  is  not  sufficient  to 
show  that  the  common  council  opened  bids  and  awarded  the 
work.  And  where  the  proceedings  of  the  common  council  in 
regard  to  letting  the  contract  simply  consist  of  opening  bids 
and  awarding  the  work,  without  stating  the  amount  of  the 
bids  submitted,  or  the  sum  for  which  the  work  was  awarded, 
they  are  insufficient  to  authorize  the  contract." 

§1183.   Judicial   control — Discretion    as    to   bids. — As  to 

matters  within  the  discretion  of  a  city  council  such  discretion 
will  not  ordinarily  be  disturbed;  but  this  rule  does  not  apply 
where  the  council  refuses  to  entertain  a  bid  for  the  city  print- 
ing arbitrarily  and  without  any  investigation  of  the  bidder's 
qualifications.*  The  discretion  must  be  a  just  and  reasonable 
discretion,  exercised  in  good  faith.     Under  the  Illinois  stat- 

for,  his  ulterior  motives   will  not  be  '  Riehl  v.  City  of  San  Jose,  101  Cal. 

permitted  to  disqualify  him."  442;  35  Pac.  Eep.  1013. 

'  Beach    on    Public    Corporations,  '  Town    of    Hamilton    v.  Chopard, 

§§  634,  635 ;  Dillon  on  Municipal  Cor-  9  Wash.  352 ;  37  Pac.  Rep.  472. 

porations,  §  922;  Crampton  v.  Zabris-  *  Berry  v.  City  of  Tacoma,  12  Wash, 

kie    101  U.   S.   601;    Mayor,  etc.,  v.  3;  40  Pac.  Eep. 414,  Dunbar,  J.:   "The 

Keyser,  72  Md.  106 ;  19  Atl.  Eep.  706;  testimony    shows    that    the    council 

Peopleu.  Dwyer,  90]Sf.  Y.402;  Highon  refused  to  exercise  its  discretion  in 

Iniunctions,  §§  1251-1253.    The  case  relation  to  the  qualifications  of  these 

of  State  V.  Milligan,  3  Wash.  St.  144;  bidders.    The  president  of  the  coun- 

28  Pac.  Rep.  369,  in  no  way  contra-  oil  and  many  of  the  members  stated 

venes  this  rule.  that  they  would  not  take  into  consid- 
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ute  which  provides  that  contracts  for  public  improvements 
shall  be  let  to  the  lowest  responsible  bidder,  an  ordinance  stat- 
ing that  "the  commissioner  reserves  the  right  to  reject  any 
proposal,  at  his  discretion,"  is  invalid.'  It  is  often  more 
important  that  a  public  contract  should  be  promptly  award- 
ed and  speedily  executed,  with  due  regard  to  economy,  than 
that  any  particular  bidder  should  get  the  contract;  and  there- 
fore it  has  been  held  by  the  great  weight  of  authority  that  the 
public  work  shall  not  be  delayed  by  appeals  to  the  courts  of 
dissatisfied  and  disappointed  bidders,  and  that  the  decision  of 
public  officers  shall  not  be  reviewed  by  the  courts  unless  it 
can  be  shown  that  such  public  officers  have  been  guilty  of 
fraud  in  the  exercise  of  their  discretion.^  And  the  prevailing 
doctrine  also  is  that  the  letting  of  contracts  for  works  of  public 
improvement  to  the  lowest  bidder  is  not  a  duty  of  a  strictly 
ministerial  nature,  but  involves  the  exercise  of  such  a  degree 
of  official  discretion  as  to  place  the  officer  charged  therewith 
beyond  the  control  of  courts  by  mandamus.'  Thus  a  court  will 
not  disturb  an  award  of  a  dredging  contract  by  the  harbor 
boardof  a  city,  authorized  to  let  such  contracts  to  the  lowest 

eration  any  bidder  excepting  one  who  cago,    144   111.  391 ;     33    N.   E.   Rep. 

was  the  owner  of  a  newspaper,  there-  602 ;  Fosa  v.  City  of  Chicago,  56  111.  354 

by  deciding  that  it  does  necessarily  Wright  u.  City  of  Chicago,  60  111.  312 

follow  that  the  best  bidder  is  a  person  Union  B.  Assn.  v.  Chicago,  61  111.  439 

who  has  a  newspaper,  in  opposition  to  Walker  v.  Chicago,  62  111.286;   Vil- 

the  doctrine  expressed  by  this  court  lage  of  Hyde  Park  v.  Carton,  132  111. 

in  State  v.  Milligan,  3  Wash.  St.  144.  100. 

The  testimony  shows  that  it  was  the  ^  High  on  Extraordinary  Legal  Rem- 

determination  of  the  council  not  to  edies,  §  92 ;  State  v.  Board  of  Educa- 

take  into  consideration  or  to  investi-  tion,  24  AVis.  683;  Com.  v.  Mitchell, 

gate  the   qualifications  of  any  of  the  82  Pa.  St.  343. 

bidders    other    than    the    owners   of  '  State  w.  McGrath,  91  Mo.  386;  3  S. 

newspapers;  and  if,  as  we  think,  the  W.  Rep.  846;  Com.  v.  Mitchell,  82  Pa. 

law  is  that  the  council  should  exercise  St.  343 ;  People  v.  Contracting  Board, 

its    discretion    in    investigating    the  27N.  Y.  378;  State  ?;.  Com'rs  Shelby 

qualifications  of  bidders,  and  they  ar-  Co.,  36  Ohio  St.  326;  Hoole  v.  Kin- 

bitrarily  dismissed  from  such  investi-  kead,  16  Nev.  217 ;  People  i>.  Contract- 

gati on  or  consideration  a  certain  class  ing  Board,   33  N.  Y.   382;  and  East 

of  bidders,  then,  certainly,  as  to  that  River  Gas  Light  Co.  v.  Donnelly,  93 

class,  the  council  has  refused  to  exer-  N.  Y.  557;  Devin  v.  Belt,  70  Md.  352; 

cise  its  discretion."  17  Atl.  Rep.  875. 
'Lake  Shore  R.  Co.  v.  City  of  Chi- 
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responsible  bidder  engaged  in  dredging,  unless  it  appear  that 
it  was  guilty  of  fraud  in  making  the  award.' 

§  1184.  Discretion  as  to  Mds  for  contracts — ^The  rule  in  New 
Jersey. — Under  the  charter  of  the  city  of  Trenton,  requiring 
contracts  over  a  certain  amount  to  be  awarded  to  the  lowest 
bidder  who  shall  give  satisfactory  proof  of  his  ability  to  fur- 
nish the  requisite  materials  and  perform  the  work  properly, 
the  determination  of  who  is  the  lowest  bidder  with  the  re- 
quired qualification  rests,  not  in  the  exercise  of  an  arbitrary, 
unlimited  discretion  of  the  board,  but  upon  the  exercise  of  a 
bona  fide  judgment  based  upon  facts  tending  reasonably  to  the 
support  of  such  determination.*     Where  a  city  charter  directs 


'  Madison  v.  Harbor  Board,  76 
Md.  395;  25  Atl.  Rep.  337,  per  curi- 
am: "We  do  not  understand  the  ap- 
pellant to  deny  this  general  rule  as 
applicable  to  the  cases  in  which  it  has 
been  announced,  but  he  contends  that 
in  this  particular  case  the  commis- 
sioners have  acted  upon  some  errone- 
ous view  of  the  facts,  or  have  founded 
their  decision  upon  some  insuflBcient 
ground.  This,  however,  is  only  an- 
other way  of  denying  the  right  of  the 
board  to  exercise  its  discretion.  If 
they  honestly  and  fairly  came  to  the 
conclusion  that  the  appellant  was  not 
bona  fide  engaged  in  the  business  of 
dredging,  it  was  then  right,  and  their 
duty,  to  declare  him  ineligible  as  a 
bidder,  under  the  ordinance  as  it  now 
stands,  notwithstanding  he  may  have 
been  eligible  in  all  other  respects." 

'  McGovern  v.  Board  of  Public 
Works  (N.  J.  1895),  31  Atl.  Rep.  613, 
Lippincott,  J. :  "This  determination 
is  not  only  a  grant  of  power,  but  it  is 
also  a  duty  imposed  upon  them  to  ex- 
ercise it,  presumably  for  the  public 
good;  and,  without  the  exercise  of 
the  power  and  the  performance  of 
this  duty,  the  contract  which  is  the 
result  may  be  said  not  to  be  the  con- 
tract required  by  the  law.  They  un- 
99 


doubtedly  have  no  right  arbitrarily  or 
without  sufficient  grounds  to  make  a 
discrimination ;  but  they  are  entitled 
to  investigate,  and  from  facts  and  cir- 
cumstances before  them  they  may  de- 
termine who  is  entitled  to  the  con- 
tract. In  Pennsylvania,  where  a  stat- 
ute directed  that  the  contract  should 
be  awarded  to  the  '  lowest  responsible 
bidder,'  it  was  held  that  the  statute 
imposed  duties  upon  the  city  authori- 
ties which  are  nor  simply  ministerial, 
but  discretionary  and  deliberative, 
and  courts  will  not,  therefore,  inter- 
fere to  restrain  these  authorities  from 
awarding  a  contract  to  one  who  is  not 
the  lowest  bidder,  even  though  their 
action  has  been  indiscreet,  unless  it 
be  shown  that  they  have  acted  cor- 
ruptly and  in  bad  faith.  Findley  u. 
City  of  Pittsburgh,  82  Pa.  St.  351. 
Under  a  similar  "Statute  in  the  state  of 
New  York,  while  the  court  denied 
that  there  was  any  conclusive  pre- 
sumption in  favor  of  the  adjudication 
of  the  common  council  that  tiie  bid 
was  of  the  lowest  responsible  bidder, 
because,  if  that  was  so,  then  the  pro- 
visions of  the  city  charter  would  be  of 
little  use,  and  they  could  always  be 
effectually  disregarded  and  violated, 
yet  the  court  concluded  that :    '  It  is 


1548 


CONTRACTS    OF    MUNICIPAL    CORPORATIONS. 


§  1184 


that  certain  paving  or  other  work  shall  be  awarded  to  the 
lowest  responsible  bidder,  or  to  that  responsible  bidder  who 
offers  the  terms  most  advantageous  to  the  city,  it  is  illegal  to 


true  that  the  common  council,  where 
there  are  several  bidders,  has  jurisdic- 
tion to  determine  who  is  the  lowest 
responsible  bidder;  but,  in  order  to 
give  its  action  any  legal  effect,  it 
must  exercise  its  jurisdiction,  and 
make  a  determinatin  based  on  some 
facts.'  There  must  be  some  fact 
tending  to  show  that  the  bid  is  not 
that  of  a  responsible  bidder.  If 
that  fact  exists,  then  the  jurisdiction 
to  determine  the  lowest  bidder,  if  it 
be  exercised  in  a  bona  fide  manner,  is 
vested  in  the  municipal  authority 
upon  whom  the  power  to  award  the 
contract  is  conferred.  People  v.  Glea- 
son,  121  N.Y.631;  25  N.E.  Rep.  4;  Gun- 
ning Gravel,  etc., Co.  v.  City  of  New  Or- 
leans, 45  La.  Ann.  911, 13  So.  Rep.  182. 
Therequirementofdutyinthiscasewas 
that  the  discretion  or  judgment  of  the 
board  of  works  should  be  exercised  in 
a  reasonable  and  proper  manner, 
based  upon  some  facta  tending  to  up- 
hold their  determination  who  was  the 
lowest  bidder,  of  the  satisfactory 
ability  to  furnish  the  requisite  mate- 
rials and  perform  the  work  properly. 
There  can  be  no  question  of  the  power 
of  the  board  of  public  works  of  the 
city  of  Trenton,  under  this  section  of 
the  charter.  It  has  been  directly  ad- 
judicated in  this  court  that  this  pro- 
vision does  not  require  contracts  to  be 
awarded  to  the  person  who  proposes 
at  the  lowest  price,  but  that  the 
proper  city  authorities  (formerly  the 
common  council,  now  the  board  of 
public  works)  have  power  to  deter- 
mine who  is  the  lowest  bidder,  upon 
consideration  of  other  circumstances 
than  the  mere  price  proposed.  The 
section  in  question  specifies  two  quali- 
fications which  the  lowest  bidder 
must  have  to  be  accepted.    One  quali- 


fication is  the  offer  of  sufficient  secur- 
ity for  the  faithful  performance  of  the 
contract  in  the  particulars  specified. 
In  this  case  there  is  no  question  as 
to  the  offer  of  sufficient  security.  But 
the  other  qualification  is  that  he  shall 
give  satisfactory  proof  of  his  ability 
to  furnish  the  requisite  materials  and 
perform  the  work  properly.  The 
board  of  public  works  could  doubtless 
determine  whether  these  qualities 
attached  to  the  bidder.  If,  acting  in 
good  faith,  they  decided  adversely 
to  him,  they  were  not  required  to 
award  him  the  contract,  although 
he  had  proposed  the  lowest  bid  or 
price.  State,  ex  rel.  Shaw,  v.  Trenton, 
49  N.  J.  Law,  339;  12  Atl.  Rep.  902. 
These  were  the  facts  contended  for 
and  in  dispute,  and  for  the  determina- 
tion of  the  board,  and  it  can  be  re- 
marked that  they  were  pertinent  to 
the  inquiry  whether  the  prosecutor 
possessed  the  qualifications  in  ques- 
tion, as  the  lowest  bidder,  so  as  to  re- 
quire the  contract  to  be  awarded  to 
him,  and  clearly,  under  the  charter, 
the  determination  belonged  to  the 
board,  and  that  determination  could 
not  be  reversed  by  this  court,  if  it  was 
based  upon  any  facts  tending  to  up- 
hold their  determination.  In  such 
case,  the  action  of  the  board  will  not 
be  reversed  on  the  facts,  if  there  is 
any  evidence  upon  which  their  finding 
was  based.  In  this  matter  there  were 
facts  which  upheld  their  determina- 
tion. Overseer  of  Poor  of  Tewksbury 
Tp.  V.  Overseer  of  Poor  of  Branch- 
burg  Tp., 44  N.  J.  Law,  595;  People  v. 
Gleason,  121  N.  Y.  631 ;  25  N.  E.  'lep. 
4.  The  evidence  or  facts  may  be  dis- 
puted or  conflicted,  but  that  would 
not  be  sufficient  for  a  reversal.  This 
dispute  or  conflict  was  for  the  board  to 
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divide  the  work  between  the  highest  and  lowest  bidder.  It  is 
the  duty  of  the  proper  city  board  or  officer  to  determine  which 
of  the  bidders  possesses  the  statutory  qualifications,  and  then 
award  the  work  to  that  bidder,  unless  they  determine  to  reject 
all  bids  and  readvertise  for  the  work  under  the  city  charter,  or 
the  terms  of  the  original  advertisement  forbid.' 


determine,  and  the  court  would  not 
interfere  unless  this  award  of  the  con- 
tract was  an  unreasonable  one,  or  that 
clear  injustice  would  result.  Jelliff  v. 
Newark,  48  N.  J.  Law,  101;  2  Atl. 
Eep.  627 ;  Hegeman  v.  City  of  Passaic, 
51  N.  J.  Law,  109;  16  Atl.  Rep.  62; 
Raymond  v.  Borough  of  Rutherford, 

55  N.  J.  Law,  441 ;  27  Atl.  Rep.  172. 
If  there  was  a  dispute,  upon  the  evi- 
dence, upon  the  question  left  to  the 
determination  of  the  board,  it  would 
not  be  within  the  province  of  this 
court,  upon  certiorari,  to  try  that  ques- 
tion over  again,  and  determine  such 
disputed  questions  of  facts,  and  to 
consider  its  weight  or  sufficiency,  so 
as  to  review  the  determination  of 
the  board,  especially  where  there  is 
any  evidence  to  support  it.  Craft  v. 
Smith,  35  N.  J.  Law,  302;  Jeffrey  v. 
Owen,  41  N.  J.  Law,  260 ;  Overseer  of 
Poor  of  Madison  Township  v.  Over- 
seer of  Poor  of  Monroe  Tp.,  42  N.  J. 
Law,  493 ;  Britton  v.  McDonald,  43  N. 
J.  Law;  591 ;  Lush  v.  Foster,  44  N.  J. 
Law,  378;  Sloan  r.  Wills,  44  N.J.  Law, 
584 ;  Roehers  v.  Remhoff,  55  N.  J.  Law, 
475;  26  Atl.  Rep.  860.  If  there  was 
evidence  of  facts  before  the  board, 
whether  weak  or  strong,  which  formed 
a  rational  basis  for  the  determina- 
tion, it  can  not  be  reversed.  State 
V.  Board  of  Police  Com'rs  of  Camden, 

56  N.  J.  Law,  258;  28  Atl.  Rep.  311. 
The  court,  on  certiorari,  will  not  weigh 
the  evidence.  It  is  sufficient  if  there 
is  a  legal  and  substantial  basis  for  the 
determination,  on  which  the  board 
acted  within  their  authority.  Ayers 
V.  Newark,  49  N.  J.  Law,  170;  6  Atl. 
Rep.  659." 


'  State  V.  Jersey  City  Board,  56  N.  J. 
273;  28  Atl.  Rep. 424,  per  Abbett,  J.: 
"The  duty  imposed  upon  the  board 
by  the  charter  was  to  determine  which 
of  these  bidders  on  this  work  came 
within  the  words  of  the  charter.  They 
were  both  financially  responsible, 
they  both  submitted  samples  of  as- 
phalt which  were  above  the  standard 
requirements,  and  were  both  treated 
as  bidders  who  in  good  faith  would 
perform  their  contracts  to  the  best  of 
their  ability ;  the  only  difference  be- 
tween the  two  being  that  the  highest 
bidder  had  the  greater  experience  in 
laying  the  pavement,  and  the  lowest 
bidder  had  the  greater  experience  in 
refining  the  product.  It  was  to  one 
of  these  that  the  charter  required  the 
board  to  award  the  contract.  The 
board  seeks  to  excuse  their  failure  to 
award  the  whole  of  the  work  to  either 
upon  the  ground  that  they  believed  it 
to  be  for  the  best  interest  of  the  city 
to  divide  the  work  between  them  with 
a  view  of  comparing  their  work.  The 
answer  to  this  action  is  that  no  such 
power  is  conferred  upon  this  board. 
Its  power  is  limited  to  awarding  '  the 
contract  to  one  of  the  bidders;  and 
it  failed  to  perform  that  duty  when  it 
divided  the  work  unequally,  accord- 
ing to  its  discretion,  between  the 
highest  and  the  lowest  bidders.  The 
charter  having  limited  the  power  of 
the  board  as  to  the  bidder  to  whom 
the  contract  should  be  awarded,  and 
as  to  his  qualifications,  any  departure 
therefrom  is  illegal.  Cory  v.  Free- 
holders of  Somerset,  44  N.  J.  Law, 
445.  The  board  had  no  right  to  con- 
sider any  requirements  not  set  forth 
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§  1185.  The  same  subject  continued — Bids  for  lighting 
streets. — In  the  exercise  of  the  power  of  lighting  the  streets  of 
a  township  under  the  New  Jersey  statutes,  the  board  of  town- 
ship committee  is  not  bound  to  award  a  contract,  where  the 
street  lighting  is  done  by  contract,  to  the  lowest  bidder  for 
such  work,  but  they  are  bound  to  exercise  the  power  in  good 
faith,  and  with  reasonable  discretion  and  judgment  for  the 
benefit  of  the  township,  basing  such  reasonable  discretion 
upon  a  rational  basis  of  fact  in  its  support.  When  the  deter- 
mination of  the  board  is  upheld  by  such  rational  basis  of  fact 
the  court  will  not  decide  disputed  facts,  or  weigh  evidence,  in 
order  to  review  the  action  of  the  board  in  awarding  contracts 
of  the  class  in  question.' 


in  the  statute  or  in  the  specifications. 
Shaw  V.  Trenton,  49  N.  J.  Law,  339; 
12  Atl.  Eep.  902.  If  the  board  could 
not  determine  which  of  the  two  was 
the  lowest  responsible  bidder,  or 
which  was  that  responsible  bidder 
that  offered  the  terms  most  advanta- 
geous to  the  city,  they  could  have  re- 
jected both  bids,  and  have  readver- 
tised  for  the  work  under  the  same,  or 
clearer  or  more  detailed,  specifica- 
tions, or,  if  there  were  two  classes  of 
streets  requiring  different  kinds  of 
work  thereon,  they  could  have  divided 
the  work,  and  have  asked  bids  on  the 
different  streets.  The  prosecutor  is  a 
tax-payer  of  Jersey  City,  and  has  a 
right  to  question  the  legality  of  this 
action  of  the  board  of  street  and 
wafer  commissioners.  This  case  is  not 
distinguishable  in  this  respect  from 
City  Publishing  Co.  v.  City  of  Jersey 
City,  54  N.  J.  Law,  437;  24  Atl.  Rep. 
571.  The  action  of  the  board  in  divid- 
ing the  work  among  the  two  bidders  is 
illegal  and  void." 

'  State  u.  Kearney  Township  (N.  J. 
1895),  31  Atl.  Rep.  454,  Lippincott,  J. : 
"The  objection  of  the  prosecutors  to 
the  action  of  the  township  committee 
in  the  award  of  the  contract  is  that  it 
was  not  awarded  to  the  lowest  bidder. 


There  can  be  no  force  in  this  objec- 
tion. In  the  exercise  of  the  power 
conferred  upon  them  in  this  matter, 
they  were  not  required  to  award  the 
contract  to  the  lowest  bidder.  The 
authority  to  enter  into  this  contract 
was  a  general  one,  and  not  limited 
and  restrained  in  any  manner  in  this 
respect;  and,  if  they  exercised  the 
power  in  good  faith,  in  a  bona  fid^ 
manner,  without  abuse  or  corruption, 
then  the  court  can  not  interfere  with 
the  exercise  of  their  judgment  in  the 
matter.  They  were  not  to  exercise  an 
arbitrary  discretion,  and  over  such  an 
exercise  of  power  the  court  would 
have  ample  control  in  order  to  defeat 
fraud  or  injustice,  and  to  protect  the 
public  from  the  abuse  of  the  power 
conferred,  and  from  extortion  and  im- 
position. But  if  they  exercised  the 
power  conferred  upon  a  substantial 
and  rational  basis  of  fact,  in  good 
faith,  in  a  bona  fide  manner,  then  the 
discretion  or  judgment,  whichever  the 
act  may  be  called,  can  not  be  inter- 
fered with  by  the  court.  The  legisla- 
tive power  to  make  this  contract  was 
conferred  upon  this  body,  and  not 
upon  the  court.  They  exercised  the 
power,  and,  while  it  may  have  been 
exercised  in  a  different  manner,  or 
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§  1186.  The  same  subject  continued — The  rule  in  PennsyJ- 
vania. — It  has  been  decided  in  Pennsylvania  that  the  fixing  by 
the  board  of  water  commissioners,  in  the  specifications  for  the 
work  to  be  done  at  a  pumping  station,  of  a  minimum  price  to 
be  paid  for  labor,  and  the  inviting  of  proposals  and  the  award- 
ing of  the  contract  upon  the  basis  of  such  specifications,  are  a 
violation  of  the  statutory  requirement  that  such  work  be 
awarded  to  the  lowest  responsible  bidder,  and  therefore  void.' 


with  a  different  discretion,  from  that 
which  the  court  would  have  exer- 
cised, that  alone  furnishes  no  ground 
for  nullifying  their  action.  The  power 
to  be  exercised,  and  the  restraints  of 
it,  are  matters  of  legislative  jurisdic- 
tion. The  abuse  of  the  power,  con- 
trary to  common  justice,  becomes 
cognizable  in  the  courts  for  correction. 
State  II.  Cityof  Bayonne,  56N.  J.268; 
28  Atl.  Eep.  381;  State  v.  Board  of 
Chosen  Freeholders,  etc. ,37  N.  J.  Law, 
254.  Where  the  power  to  contract  is 
general  in  a  municipal  corporation, 
and  it  is  not  restricted  to  an  award  to 
the  lowest  bidder,  the  contract  may 
be  awarded  upon  other  circumstances 
than  the  mere  price  proposed.  Shaw 
V.  Trenton,  49  N.  J.  Law,  339-341 ;  12 
Atl.  Rep.  902 ;  State  (McGovern,  etc.,) 
V.  Trenton  (Feb.  7,  1895),  31  Atl. 
Eep.  631,  and  cases  cited.  If  there  be 
a  dispute  upon  the  facts  in  the  case 
as  to  the  question  who  was  the  lowest 
bidder,  the  determination  of  the 
board,  made  in  good  faith,  would  be 
upheld,  if  there  were  any  facts  in  the 
matter  affording  a  rational  basis  for 
such  determination ;  and,  therefore,  if 
upon  the  evidence  there  exists  a  dis- 
pute upon  this  question,  the  court  will 
not  determine  its  weight  in  order  to 
reverse  the  determination  of  the  mu- 
nicipal authority  having  the  subject- 
matter  within  their  discretion." 

'  Frame  v.  Felix,  167  Pa.  St. 
47;  31  Atl.  Rep.  375,  per  curiam: 
"The  city  being  required  to  do  all 
such  work  by  contract  to  be  given  to 


the  lowest  responsible  bidder,  it  can 
not  be  pretended  that  it  may  evade 
that  requirement  by  acting  indirectly 
through  the  agency  of  the  water 
board.  It  was  held  In  re  Emigrant 
Industrial  Sav.  Bank,  75  N.  Y.  388, 
that  the  city  of  New  York,  being  re- 
quired to  do  all  public  work  exceeding 
a  certain  amount  by  contract  to  be 
awarded  to  the  lowest  bidder,  could 
not  escape  that  requirement  as  to  a 
particular  part  of  such  work  by  dele- 
gating the  doing  of  it  to  the  park  com- 
missioners in  such  manner  as  they 
might  'deem  expedient  and  for  the 
best  interests  of  the  city  and  prop- 
erty owners.'  It  follows  that  when 
the  city  councils,  by  the  ordinance  of 
March  23,  1894,  authorized  the  water 
board  to  engage  in  the  work  of  con- 
structing a  new  inlet  at  the  Maiden- 
creek  pumping  station,  and  for  that 
purpose  to  advertise  for  proposals  and 
award  contracts,  it  must  be  conclu- 
sively held  to  have  intended  a  com- 
pliance on  the  part  of  the  water  board 
with  Act  1889,  art.  4,  §  6 ;  and  what  is 
implied  in  a  law  or  ordinance  is  just  as 
much  a  part  of  it  as  what  is  expressed. 
United  States  v.  Babbit,  1  Black 
(U.  S.),  55;  Hanchettti.Weber,  17  111. 
App.  114 ;  Slegel  v.  Lauer,  148  Pa.  236; 
23  Atl .  Rep.  996.  In  a  word,  in  inviting 
proposals  and  awarding  a  contract 
in  this  case,  the  water  board  was 
bound  by  the  requirement  that  munic- 
ipal work  is  to  be  given  to  and  done 
by  the  lowest  responsible  bidder,  and 
to  make  its  specifications  accordingly. 
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It  has  been  held  that  the  Pennsylvania  statute  which  directs 
that  contracts  be  awarded  to  the  lowest  responsible  bidder 
does  not  impose  upon  the  city  authorities  the  merely  minis- 


Has  it  complied  with  that  require- 
ment? If  not,  then,  as  was  said  by 
Denio,  J.,  in  Brady  v.  Mayor,  etc.,  20 
N.  Y.  312  (a  case  arising  under  a  sim- 
ilar enactment),  it  does  not  require 
any  argument  to  show  that  the  pro- 
ceeding was  null  and  void  and  con- 
ferred no  rights  upon  the  person  to 
whom  the  contract  was  awarded. 
The  provision  that  contracts  for  mu- 
nicipal work  shall  be  given  to  the 
lowest  responsible  bidder  does  not 
have  sole  reference  to  the  mere  pe- 
cuniary ability  of  the  contractor, 
but  involves  a  discretion  on  the 
part  of  the  municipal  authorities  in 
the  selection  of  the  agency  best  fitted 
for  the  performance  of  the  work,  etc., 
required.  Com.  v.  Mitchell,  82  Pa. 
St.  343 ;  Findley  v.  City  of  Pittsburg, 
82  Pa;  St.  351 ;  Douglass  v.  Com.,  108 
Pa.  St.  559;  Interstate  Vitrified  Brick, 
etc.,  Co.  V.  City  of  Philadelphia,  164 
Pa.  St.  477 ;  30  Atl.  Rep.  383.  But,  that 
discretion  being  granted,  the  purpose 
of  the  provision,  which  'was  based 
upon  motive  of  public  economy,  and 
originated,  perhaps,  in  some  degree 
of  distrust  of  the  officers  to  whom  the 
duty  of  making  contracts  for  the  pub- 
lic service  was  committed'  (Brady  v. 
Mayor,  etc.,  supra,  per  Denio,  J.,  at 
page  316),  clearly  was  'to  secure 
to  the  city  the  benefit  and  advan- 
tage of  fair  and  just  competition  be- 
tween bidders,  and  at  the  same 
time  close,  as  far  as  possible,  every 
avenue  to  favoritism  and  fraud  in  its 
varied  forms.  (Mazet  v.  Pittsburgh, 
137  Pa.  St.  548;  20  Atl.  Eep.  693,  per 
Sterret,  J.,  at  pages  561,  252,  137  Pa. 
St.,  and  page  693,  20  Atl.  Rep.),  and 
to  insure  'the  accomplishment  of  the 
work  at  the  lowest  price  by  subjecting 
the  contract  for  it  to  public  competi- 


tion. In  re  Mahan,  20  Hun,  301,  per 
Brady  J.,  at  page  302).  In  order  to 
effectuate  this  purpose,  it  is  manifest 
that,  where  something  is  to  be  done 
that  is  required  to  be  submitted  to 
competition,  every  essential  part  of  it 
that  goes  to  make  up  the  whole  of  it 
must  be  submitted  to  such  competition. 
Jra  re  Paine,  26  Hun,  431.  If  any  one 
essential  part  can  be  withdrawn  from 
competition,  so  may  others ;  and  in 
the  end  it  will  be  found  that  contracts 
will  be  let  to  the  lowest  bidder  on 
some  single  trifling  element,  while  as 
to  all  important  items  there  has  been 
no  competition  at  all.  Such  was,  in- 
deed, the  case  in  Brady  v.  Mayor,  etc., 
supra.  Upon  items  making  up  seven- 
eighths  of  the  expense  of  the  work  to 
be  done  no  bids  were  asked ;  but  a 
pretense  of  compliance  with  the  stat- 
ute was  made  by  awarding  the  con- 
tract to  the  lowest  biddei-,  upon  the 
items  making  up  the  remaining  one- 
eighth  of  the  entire  expense.  This 
was  held  clearly  a  violation  of  the 
law.  Nor  can  it  make  any  difference 
in  principle  whether  items  be  with- 
drawn from  competition  by  permit- 
ting (as  in  Brady  v.  Mayor,  etc., 
supra")  the  contractor  to  charge  for 
them  as  he  pleased,  or  by  stating  in 
advance  what  will  be  allowed  for  the 
same.  Thus,  In  re  Mahan,  supra,  it 
was  held  that  when  the  statute  re- 
quires a  public  officer  to  advertise  for 
bids  for  work  to  be  performed,  with  a 
view  to  awarding  the  contract  to  the 
lowest  bidder,  he  can  not  lawfully,  in 
such  advertisement,  fix  an  arbitrary 
price  to  be  paid  for  certain  specified 
kinds  of  work,  included  in  that  for 
which  the  bids  are  asked ;  e.  g.,  in  ad- 
vertising for  bids  for  the  construction 
of  a  sewer,  he  can  not  fix  four  dollars 
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terial  duty  of  ascertaining  whose  bid  is  the  lowest  and  what  is 
the  bidder's  pecuniary  responsibility,  but  also  requires  from 
them  the  exercise  of  discretion  as  to  the  bidder's  judgment  and 
skill.' 

§  1187.  Adrertising  for  bids. — The  Missouri  statute  of  1889 
provides  that  when  paving  shall  be  ordered  to  be  done  by  the 
aldermen,  it  shall  be  done  as  provided  in  the  ordinance. 
There  being  no  general  law  requiring  the  board  to  advertise  for 
proposals  or  let  contracts  to  the  lowest  bidder,  it  was  held  that 
the  board  need  not  do  either,  but  may  pass  an  ordinance  pro- 
viding for  obtaining  the  material  from  one  who  has  a  monopoly 
therein. *     Under  an  ordinance  requiring  city  contracts  to  be 


per  cubic  yard  as  the  price  to  be  paid 
l)y  the  municipality  for  all  rock  exca- 
vation. 'If,'  says  Brady,  J.,  'the 
items  of  rock  excavation  may  be 
omitted  from  the  contract  to  be  made 
by  arbitrarily  stating  an  allowance  for 
it,  the  same  course  may  be  pursued  as 
to  the  other  items,  and  the  advertise- 
ment made,  therefore,  to  cover  a  few 
only  of  the  items  constituting  the 
■whole  work  to  be  done.'  According- 
ly, a  contract  made  upon  the  basis  of 
such  an  advertisement,  and  embody- 
ing its  objectionable  feature,  was  de- 
clared to  be  illegal.  The  principle  of 
this  decision,  affirmed  on  appeal  in  81 
N.  Y.  621,  was  followed  under  similar 
conditions  In  re  Mauger,  23  Hun,  658 ; 
Jie  Manhattan  Sav.  Inst.,  82 N.  Y.  142 ; 
Me  Merriam,  84  N.  Y.  596 ;  Re  Metro- 
politan Gaslight  Co.,  85  N.  Y.  526;  Be 
Paine,  26  Hun,  431." 

'  Interstate,  etc..  Paving  Co.  v. 
Philadelphia,  164  Pa.  St.  477;  30 
Atl.  Pep.  383,  per  Fall,  J.:  "The 
construction  of  the  act  of  1874  was 
first  before  this  court  in  1876,  in  the 
case  of  Com.  v.  Mitchell,  82  Pa.  St. 
343 ;  and  it  was  there  distinctly  held 
that  the  word  'responsible,'  as  used 
in  the  sixth  section,  meant  more  than 
the  pecuniary  ability  of  the  bidder  to 
carry  out  the  contract,  or  to  be  an- 
swerable in  damages  for  its  breach,  or 


to  enter  security  for  its  performance, 
and  that  the  act  vested  in  the  officer 
whose  duty  it  was  to  award  the  con- 
tract a  discretion,  and  that  his  powers 
were  not  merely  ministerial.  The 
case  was  followed  in  the  same  year  by 
Findley  v.  City  of  Pittsburgh,  82  Pa. 
St.  351,  in  which  the  same  view  of  the 
act  was  stated.  The  question  again 
arose  in  1885,  in  Douglass  v.  Com., 
108  Pa.  St.  559 ;  and  it  was"  there  said 
by  Mercur,  C.  J.:  'The  act  of  23d 
May,  1874,  directing  contracts  to  be 
awarded  to  the  lowest  responsible 
bidder,  has  twice  been  before  us  for 
construction.  In  each  it  was  held 
that  the  word  "responsible,"  as  used 
in  the  act,  applies,  not  to  pecuniary 
ability  only,  but  also  to  judgment  and 
skill.  The  duties  thereby  imposed  on 
the  city  authorities  are  not  merely 
ministerial,  limited  to  ascertaining 
whose  bid  was  the  lowest,  and  the  pe- 
cuniary responsibility  of  the  bidder 
and  his  sureties.  The  act  calls  for 
the  exercise  of  duties  which  are  delib- 
erative and  discretionary.'  This  doc- 
trine was  reaffirmed  in  1891  in  Am. 
Pavement  Co.  v.  AVagner,  139  Pa.  St. 
623 ;  21  Atl.  Eep.  160."  See  also  Atkin- 
son V.  Philadelphia  (Pa.  1894),  30  Atl. 
Rep.  383. 

'  Warren  v.  Barber  Asphalt  Paving 
Co.,    115    Mo.    572;    22  S.    W.    Rep. 
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awarded  to  "the  lowest  reliable  and  responsible  bidder  who 
will  sufficiently  guarantee  the  performance  of  said  work,"  a 
city  engineer,  who  has  selected  the  lowest  bidder,  may,  where 
such  bidder  refuses  to  enter  into  contract,  and  give  the  guar- 
anty required,  award  the  contract  to  the  next  lowest  bidder 
without  re-advertising  for  bids.'  Bids  for  paving  may  be  ad- 
vertised for  and  received  either  before  or  after  the  selection  of 
material  is  made  ;  and,  if  made  before  such  selection,  it  is  not 


490,  per  Macfarlane,  J.:  "While  the 
best  and  most  economical  business 
management  may  require  the  adver- 
tisement for  proposals,  and  the  letting 
of  the  contract  to  the  lowest  and  best 
bidder,  yet  the  board  may  in  the 
broad  discretion  given  it  omit  either 
or  both  without  rendering  the  con- 
tract void.  Yarnold  v.  Lawrence,  15 
Kan.  126.  The  board  of  aldermen 
may  have  thought  that  the  work  could 
be  done  cheaper,  and  in  a  more  satis- 
factory manner,  as  a  single  improve- 
ment, by  one  contractor,  than  by  di- 
viding it  up  into  parcels,  and  award- 
ing it  to  different  persons.  No  char- 
ter prohibition  being  charged,  we 
must  assume  that  the  board  acted 
within  its  discretionary  powers  in 
awarding  the  contract.  Gibson  v. 
Owens,  ante,  p.  258,  and  cases  cited; 
State  V.  Council,  30  N.J.  Law,  365; 
Williams  v.  Mayor,  2  Mich.  560.  In 
the  performance  of  duties  in  which 
discretion  is  lodged  with  the  govern- 
ing authorities  of  a,  city,  we  think  ob- 
jections to  the  methods  adopted  by 
them,  which  are  done  within  such 
discretion,  should  be  made  before  the 
work  is  done,  unless  fraud  or  collusion 
is  shown.  It  would  be  unjust  to  a 
contractor  who  has  completed  an  im- 
provement in  full  compliance  with  a 
contract  awarded  him  by  the  board  of 
aldermen,  which  is  within  the  general 
powers  conferred  upon  it,  to  refuse 
payment  for  the  simple  reason  that 
the  courts  may  conclude  that  the 
means   or  methods   adopted    by  the 


board  were  not  the  best  or  cheapest. 
If  contracts  could  be  vacated  for  such 
reasons,  all  security  to  contractors 
would  be  destroyed,  and  the  cost  of 
improvements  necessarily  increased  in 
order  to  insure  against  such  contin- 
gencies. Sheehan  v.  Owen,  82  Mo. 
459;  Eoss  v.  Stackhouse,  114  Ind.200; 
Cole  V.  Skrainka,  105  ^Mo.  303 ;  Gibson 
V.  Owens,  ante,  p.  258  ;  Morse  v.  West- 
port,  110  Mo.  502 ;  Johnson  v.  Duer, 
115  Mo.  366." 

'Gibson  v.  Owens,  115  Mo.  258; 
21  S.  W.  Rep.  1107.  An  ordinance 
of  a  city  council  establishing  a  water 
board  provided  that  no  contract 
or  purchase  estimated  to  involve  an 
expenditure  of  more  than  $10,000 
should  be  made  by  the  board  without 
advertising forproposals.  Afterwards, 
for  the  purpose  of  an  extension  of  the 
water  supply,  the  plans  for  which  in- 
volved the  use  of  a  patented  pumping 
engine  and  machinery,  estimated  to 
cost  more  than  $100,000,  the  city  coun- 
cil passed  an  order  authorizing  the 
board  to  exchange  engines  and  ma- 
chinery of  insufficient  capacity  for 
those  of  the  capacity  required  by  such 
plans  and  estimates,  the  expense  to 
be  charged  to  the  appropriation  for 
the  extension.  It  was  held  that  this 
dispensed  with  advertising  for  pro- 
posals for  such  exchange,  although  an 
expenditure  exceeding  |10,000  was  in- 
volved. Worthington  v.  Boston,  14 
Sup.  Ct.  Eep.  737,  reversing  41  Fed. 
Eep.  23. 
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necessary  that  the  board  of  public  works  should  re-advertise 
for  and  receive  bids  after  such  designation,  although  they  may 
do  so.* 

§  1188.  The  same  subject  continued. — When  a  city  charter 
requires  contracts  for  public  improvements  to  be  let  to  the 
lowest  bidder,  the  city  council  has  no  power  to  release  the 
lowest  bidder  from  his  offer  without  advertising  again,  and 
allowing  the  other  bidders  to  revise  their  bids.^  When  the 
sewer  board  of  a  city  properly  advertises  and  receives  bids  for 
sewer-pipe,  and  awards  the  contract  to  the  lowest  bidder,  who 
furnishes  the  pipe  in  accordance  with  the  bid,  and  it  is  used 
by  the  board,  the  contractor  can  recover  therefor,  although 
the  contract  was  not  in  writing,  in  accordance  with  a  provis- 
ion of  the  city  charter  that,  when  the  board  shall  have  made 
their  award,  they  shall  furnish  the  city  attorney  with  plans, 
and  he  shall  draw  the  necessary  contract,  and,  when  approved 
by  the  board,  it  shall  be  executed  by  it,  under  the  seal  of  the 
city.'  Where  contractors  on  a  city  building  abandon  the  work, 
the  action  of  their 'surety,  in  finishing  the  building  as  agent 
for  the  city  is  simply  the  completion  of  the  original  contract, 
and  hence  renders  the  letting  of  a  new  contract  to  the  lowest  bid- 
der unnecessary.'  Where  the  act  creating  the  taxing  district  of 
Memphis  provides  that  the  fire  and  police  commissioners  shall 
in  every  case,  before  entering  into  any  contract  for  any  pur- 
pose, advertise  for  proposals  for  the  work  to  be  done,  mate- 
rial to  be  furnished,  or  services  to  be  performed,  and  award 
the  contract,  if  at  all,  to  the  lowest  bidder,  it  was  held  that 
such  commissioners  could  designate  some  newspaper  in  which 
the  city  would  insert  its  advertisements  and  notices  for  a  year, 
and  agree  with  such  proprietor  that  the  printing  thus  done 
should  be  at  a  stated  price  per  line,  square,  or  column,  but  in 
no  event  exceed  by  a  specified  sum  the  cost  of  the  preceding 
year,  without  previous  advertisement  and  the  reception  of 
bids.= 

1  State  V.  Birkhauser,  37  Neb.  521 ;  56  *  McChesney  v.  Syracuse  ( Sup.  1893), 
N.  W.  Rep.  303.  22  N.  Y.  Supl.  507. 

2  Twiss  u.  Port  Huron,  63  Mich.  528.        =  Public    Ledger    Co.   v.   Memphis, 
'Carey   v.   City  of    East  Saginaw,    93Tenn.  77;  23  S.  W.  Rep.  51. 

79  Mich.  73 ;  44  N.  W.  Rep.  168. 
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§  1189.  Licenses. — Tanks  erected  on  the  streets  of  a  city  to 
supply  water  for  street  sprinkling  are  for  a  public  purpose, 
and  therefore  it  is  within  the  power  of  the  city  council  to 
license  their  erection.'  Where  a  person  has  erected  water 
tanks  on  the  streets  of  a  city  for  street  sprinkling  under  license 
from  the  city,  the  license  can  not  be  revoked  and  the  tanks  re- 
moved without  compensation  to  him.^  An  ordinance  compell- 
ing a  telegraph  company  to  pay  five  dollars  per  annum  for 
every  pole  within  the  city  "for  the  privilege  of  using  the  streets, 
alleys  and  public  places,"  is  a  charge  in  the  nature  of  a  rental, 
and  is  not  a  privilege  or  license  tax,  which  would  be  invalid  as 
applied  to  a  corporation  doing  interstate  business.' 

§  1190.  No  power  to  license  street  nuisance — Invalid  per- 
mits.— While  a  municipal  corporation  may  provide  by  ordi- 
nance for  the  prevention  and  removal  of  a  nuisance,  yet  it  can 
not  license  a  nuisance,  nor  can  it  maintain  one  upon  city  prop- 
erty. It  is  subject  to  the  same  liability  and  remedies  therefor,  at 
the  suit  of  persons  injured,  or  in  behalf  of  the  public,  as  an  indi- 
vidual would  be.*  A  city  ordinance  which  makes  it  unlawful  to 

'  Savage  v.  City  of  Sa]em,23  Ore.  381 ;  *  'Wood  on  Nuisances,  §  742 ;  Smith 

31  Pac.  Rep.  832,  per  Bean,  J. :    "The  v.  McDowell,  148  111.  51 ;  35  N.  E.  Rep. 

rule  seems  to  be  that  after  a  munici-  141,  per  curiam:     "In  Pettis  v.  John- 

pality  has  granted  a  license  or  fran-  son,  56  Ind.  139,  the  city  of  Indianap- 

chise  to  a  private  person  or  corpora-  olis  contracted  with  the  owners  of  a 

tion  to  occupy  a  portion  of  a  public  building  situated    upon  one  of    the 

street  for  public  purposes,  and  the  li-  public   alleys   of  the  city  that  they 

censee  has  acted  upon  such  grant,  and  should   construct   a   stairway  in  the 

expended  money  on  the  faith  thereof,  alley,  to  afford  access  to  rooms  in  the 

the  city  can  not  revoke   the   license  building  occupied  by   oflBces  of  the 

without  compensation  to  the  owner,  city.     The  structure  being  permanent 

unless  the  erection  or  structure  so  au-  in  its  character,  it  was  held  to  be  a 

thorized  is,  or  has  in  fact,  by  subse-  nuisance,    and    abated    accordingly, 

quent  use,  become  an  actual  nuisance.  The   court  says:     'The  city  had  no 

1  Dillon  on  Municipal  Corporations,  power  to  contract  for  such  a  structure 

34;  Hudson  Tel.  Co.  v.  Jersey  City,  in  such  a  place.     True,  the  city  has 

49  N.  J.  Law,  303;  8  Atl.  Rep.  123;  exclusive  jurisdiction  over  the  streets 

Com.  V.  City  of  Boston,  97  Mass.  555."  and  alleys,  not  to  enable  it  to  appro- 

^  Savage  7). City  of  Salem,  23  Ore.  381 ;  priate  them,  or  any  part  of  them,  in 

31  Pac.  Rep.  832.  perpetuity,  to  the  use  of  private  in- 

^  City  of  St.  Louis  v.  Western  Union  dividuals,  but  to  keep  them,  so  far  as 

Tel.  Co.  (1893),  13  Sup.  Ct.  Rep.  485,  may  be,  open  and  free  to  all,  and  so 

reversing  39  Fed.  Rep.  59.  regulate  and  control  necessary  tem- 
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carry  on  the  business  of  a  tannery  within  one  mile  of  the  city 
limits  without  a  permit  from  the  city  council,  and  which  does 
not  define  any  of  the  conditions  on  which  tanneries  may  be 
conducted  or  on  which  such  permits  shall  issue,  hut  leaves  the 
propriety  of  granting  such  permit  to  the  uncontrolled  discre- 
tion of  the  board  of  health  and  common  council,  is  invalid.' 


porary  obstructions  that  they  shall 
not  become  permanent.'  Pfau  v.  Rey- 
nolds, 53  111.  212;  Com.  v.  King,  13 
Mete.  (Mass.)  115;  State  v.  Berdetta, 
supra;  Hart  v.  Mayor,  etc.,  3  Paige, 
213;  People  v.  Cunningham,  1  Denio, 
624,  and  cases  supra.  In  Ligare  v. 
City  of  Chicago,  139  111.  46;  28  N.  E. 
Eep.  934,  it  was  held  that  the  effect — 
the  result  of  the  action  of  the  city 
council — was  the  exclusion  of  the 
general  public  from  a  portion  of  the 
public  street,  opened  and  sought  to 
be  opened ;  and  the  power  of  the  city 
to  so  exclude  the  public  was  denied. 
No  such  purpose  was  expressed  in  the 
ordinance,  but,  that  being  the  effect 
of  what  was  done,  the  court  looked 
to  the  result,  and,  that  result  requir- 
ing the  exercise  of  power  not  con- 
ferred upon  or  existing  in  the  munici- 
pality, the  ordinances  were  declared 
void." 

'City  of  Plymouth  v.  Schultheis, 
135  Ind.  339 ;  35  N.  E.  Eep.  12.  "The 
evil  affecting  this  ordinance  is  that  it 
does  not  attempt  to  exercise  the  power 
claimed  to  rest  in  the  city,  namely, 
that  of  determining  what  may  be  in- 
jurious to  health  or  to  property,  and 
of  so  providing  for  the  welfare  of  the 
citizen  as  to  regulate  lawful  business, 
or  to  prevent  that  which  is  injurious. 
On  the  contrary,  it  attempts,  without 
defined  limits,  to  confer  upon  boards 
of  health  and  common  councils  the 
power  of  determining  to  whom,  and 
the  place  where,  permits  shall  be 
granted  to  conduct  tanneries.  The 
principle  here  involved  has  been  be- 
fore this  court  on  at  least  two  other 


occa^ons,  as  will  be  seen  from  Bes- 
sonies  v.  City  of  Indianapolis,  71  Ind. 
189,  and  City  of  Richmond  v.  Dudley, 
129  Ind.  112;  28  N.  E.  Rep.  312.  In 
the  first  of  these  cases  the  city  sought 
to  require  that  hospitals  should  be 
conducted  only  upon  permit,  to  be 
secured  upon  notice  and  application 
to  the  common  council  and  board 
of  aldermen.  It  was  said  by  this 
court:  'It  is  apparent  that  under 
the  ordinance,  if  valid,  the  common 
council  and  board  of  aldermen  have 
the  power  to  grant  or  refuse  the  license 
in  any  given  case  at  their  mere  pleas- 
ure, and  that  no  one  can  conduct  or 
maintain  a  hospital  within  the  city, 
however  harmless  or  beneficial  it 
might  be,  except  by  the  consent  of 
the  common  council  and  board  of  al- 
dermen.' It  is  further  said  in  that 
case  'that,  if  the  ordinance  is  valid, 
the  common  council  and  board  of  al- 
dermen have  it  in  their  power  to 
grant  one  person  a  license  and  refuse 
another,  under  the  same  circumstanc- 
es. No  law  could  be  valid,  which  by 
its  terms  would  authorize  the  passage 
of  such  an  ordinance.  The  twenty- 
third  section  of  the  bill  of  rights  pro- 
vides that  'the  general  assembly  shall 
not  grant  to  any  citizen,  or  class 
of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens.  What 
the  legislature  can  not  do  directly,  in 
this  respect,  it  can  not  authorize  a 
municipal  corporation  to  do.'  In  the 
second  of  the  cases  cited,  the  city 
sought  to  require  those  keeping  pe- 
troleum,  naphtha,   etc.,   to  apply  to 
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§  1191.  Sewer  contracts — Mandamus  by  contractor. — Where 
an  agreement  between  a  contractor  and  city  for  the  construc- 
tion of  a  sewer  provides  that  no  payment  shall  be  made  till  the 
cost  of  the  work  shall  have  been  collected  by  assessment,  and, 
after  the  contractor  has  received  a  certificate  from  the  proper 
officer  that  the  work  is  completed,  the  city  authorities  refuse  to 
collect  the  assessment,  the  contractor  may  compel  its  collection 
by  an  action  of  mandamus.  And  where,  in  such  a  case,  the  con- 
tractor constructed  the  sewer,  on  a  grade  furnished  by  the  city 
engineer,  who,  after  inspection,  certified  as  to  the  due  comple- 
tion of  the  work,  the  mayor  and  common  council  can  not,  on 
mandamus  by  the  contractor  to  compel  them  to  collect  the  assess- 
ment, introduce  evidence  that  the  engineer's  return  and  cer- 
tificate were  incorrect.' 


the  common  council  for  permission  to 
store  more  than  five  barrels  at  any 
one  time,  describing  in  the  applica- 
tion the  location  and  character  of  the 
applicant's  building  and  the  kind  of 
vessels  used  in  storing  such  oils. 
Here,  as  in  the  hospital  case,  and  in 
the  case  now  before  us,  the  character 
and  extent  to  which  the  business 
should  be  permitted,  and  the  condi- 
tion and  location  of  the  property, 
were  impliedly  reserved  for  the  judg- 
ment, in  each  instance,  of  the  com- 
mon council.  After  citing  a  number 
of  authorities  to  the  question,  it  was 
there  said:  'It  seems  from  the  fore- 
going authorities  to  be  well  estab- 
lished that  municipal  ordinances  plac- 
ing restrictions  upon  lawful  conduct, 
or  the  lawful  use  of  property,  must, 
in  order  to  be  valid,  specify  the  rules 
and  conditions  to  be  observed  in  such 
conduct  or  business,  and  must  admit 
of  the  exercise  of  the  privilege  by  all 
citizens  alike,  who  will  comply  with 
such  rules  and  conditions.'  " 

'  People,  ex  rel.,  etc.,  v.  Syracuse, 
144  N.  Y.  63;  38  N.  E.  Rep  1006, 
Bartlett,  J.:  "It  is  urged  by  the 
counsel  for  the  appellants  that  the 
relator  has  a  perfect  remedy  at  law, 


and  that  the  writ  of  mandamus  was 
properly  denied.  The  contract  pro- 
vided that  no  payment  should  be 
made  to  the  relator  '  until  the  cost  of 
said  work  shall  have  been  ascertained 
and  assessed  upon  and  collected  from 
the  tax-payers  liable  to  local  taxation 
upon  the  same.'  No  action  was,  there- 
fore, maintainable  by  the  relator 
against  the  city,  but  his  proper  remedy 
was  to  compel,  by  mandamus,  the  offi- 
cers of  the  city  having  the  matter  in 
charge  to  proceed  with  their  duties  as 
required  by  law.  Hunt  w.  City  of 
Utica,  18  N.  Y.  442;  Lake  v.  Trustees, 
4  Denio,  620.  The  return  to  the  al- 
ternative writ  set  up  several  defenses, 
but  those  insisted  on  were  that  the 
sewer  was  not  located  at  the  depth  re- 
quired by  the  contract,  and  that  the 
certificate  of  the  engineer  was  given 
under  a  mistaken  idea  of  the  facts, 
and  was  false  and  incorrect.  By  the 
terms  of  the  contract  it  was  provided 
that  all  plans,  explanations,  and  di- 
rections necessary  to  carrying  out  the 
work  should  be  given  by  the  engi- 
neer, and  they  should  in  all  cases  be 
complied  with  by  the  contractor.  It 
appears  by  the  undisputed  evidence 
in  this  case  that  the  engineer  acted 
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§  1192.   Contracts  for  water  and  light — Tote  of  electors. — 

When  municipal  corporations  contract  for  a  usual  or  necessary 
thing,  such  as  water  or  light,  and  agree  to  pay  for  it  annually, 
as  furnished,  the  contract  does  not  create  an  indebtedness  for 


under  this  clause  of  the  contract,  and 
throughout  the  progress  of  the  work 
gave  the  contractor  the  grade  of  the 
sewer  by  driving  pegs  into  the  earth, 
each  containing  figures  indicating  the 
excavation  and  grade  at  that  particular 
point,  and  that  the  contractor  followed 
the  directions  thus  given  him.  It  is  also 
undisputed  that  an  inspector  appoint- 
ed by  the  city  properly  performed 
his  duty  as  the  work  progressed.  The 
contract  further  provided  that  after 
the  completion  of  the  work  the  en- 
gineer 'shall  make  up  his  final  ac- 
count therefor,  and  upon  his  final 
acceptance  of  the  work  shall  return  to 
the  common  council  said  account, 
duly  verified  by  him,  whereupon  said 
common  council  shall  review,  and, 
when  satisfactory,  shall  approve  the 
same,'  etc.  It  was  also  provided  that 
this  return  should  be  the  account  by 
which  the  amount  of  work  done  and 
amount  of  materials  furnished  under 
the  contract  should  be  computed.  The 
engineer  returned  the  amount  of  work 
and  materials  at  $5,241.24,  and  cer- 
tified the  amount  to  be  correct,  and 
that  the  work  had  been  performed 
and  completed  according  to  contract 
and  specifications.  The  city  of  Syra- 
cuse has  never  charged  that  this  re- 
turn was  fraudulent,  nor  has  it  com- 
plained of  or  attacked  the  same  in  any 
way.  In  this  proceeding  against  the 
ministerial  oflBcers  of  the  city  it  is  al- 
leged, as  already  intimated,  that  the 
return  was  given  under  a  mistaken 
idea  of  the  facts,  and  that  the  certi- 
ficate was  false  and  incorrect.  We 
are  of  opinion  that  neither  the  city 
nor  its  officers  are  in  a  situation  to 
attack  the  return  and  certificate  in 
this    proceeding.    The    city  is  not  a 


party  to  the  proceeding,  and,  being 
bound  by  the  return  and  certificate, 
its  ministerial  officers  are  also  bound 
thereby.  The  undisputed  evidence 
shows  that  the  work  was  prosecuted 
under  the  constant  supervision  and  in- 
spection of  the  representatives  of  the 
city  of  Syracuse ;  that  it  was  accepted 
by  the  engineer  under  the  terms  of 
the  contract;  that  the  commod  coun- 
cil ratified  that  acceptance,  and  set  in 
motion  the  machinery  of  taxation  to 
raise  the  money  due  the  relator ;  and 
that  the  city  of  Syracuse  has  for  a 
long  time  been  using  the  sewer.  Un- 
der these  circumstances,  any  evidence 
introduced,  tending  to  show  the  re- 
turn and  certificate  incorrect,  was  in- 
competent. The  return  and  certificate 
of  the  engineer  stand  unimpeached, 
and  are  binding  upon  both  parties. 
Brady  v.  City  of  New  York,  132  N.  Y. 
415;  30  N.  E.  Rep.  757;  Mulholland  v. 
Mayor,  etc.,  of  New  York,  113  N.  Y. 
631;  20  N.  E.  Rep.  856;  People  v. 
Stephens,  71  N.  Y.  527;  Dillon  v.  City 
of  Syracuse  (Sup.),  9  N.  Y.  Supl.  98. 
The  appellants,  acting  as  ministerial 
officers  of  the  city  of  Syracuse,  stand, 
as  the  money  already  raised  for  the 
relator  by  taxation  and  in  their  hands, 
as  do  town  railroad  commissioners 
who  have  received  money  raised  by 
tax  to  pay  interest  on  town  bonds. 
This  court  has  held  that  the  commis- 
sioners could  not  draw  in  question  the 
validity  of  the  bonds,  even  if  the  town 
had  authorized  the  defense  by  resolu- 
tion of  town  meeting.  Bank  v. 
Wheeler,  72  N.  Y.  201.  There  seems 
to  be  no  reason  why  the  city  of  Syra- 
cuse should  not  pay  the  claim  of  the 
relator." 
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the  aggregate  sum  of  all  the  yearly  installments,  since  the 
debt  for  the  year  does  not  come  into  existence  until  the  com- 
pensation for  each  year  has  been  earned.'  A  California  statute, 
incorporating  a  certain  town,  conferred  on  the  trustees  of  the 
town  power  to  provide  for  the  prevention  and  extinguishment 
of  fires,  and  to  supply  it  with  fresh  water.  It  also  provided 
that  they  should  have  no  power  to  contract  debts  in  excess  of 
a  specified  amount,  unless  an  amount  of  money  sufficient  to 
meet  them  was  actually  in  the  treasury,  unappropriated  to 
other  purposes.  It  was  held  that  the  trustees  might  make 
such  contract  as  they  deemed  expedient  with  individuals  who 
would  undertake  to  furnish  a  supply  of  water,  and  a  provision 
in  such  contract  that  such  individuals  should  have  the  unre- 
strained right  to  fix  the  rates  to  be  charged  for  water  furnished, 
so  long  as  the  same  were  general,  is  valid. ^  Where  this  right 
to  fix  rates  was  conferred  on  the  individuals  in  question  as 
"parties  of  the  first  part"  to  the  contract,  and  they  afterwards 
assigned  all  their  rights  and  privileges  under  the  contract  to  a 
water  company  duly  organized  under  the  general  law,  and  this 
assignment  was  ratified  by  an  ordinance  of  the  town,  and  the 
new  company  completed  the  work,  and  fulfilled  all  the.  obli- 
gations of  the  first  party  to  the  contract,  it  was  held  that 
the  right  to  fix  rates  passed  to  the  company,  as  a  right 
growing  out  of  a  valid  contract,  and  it  is  not  affected  by  the 
power  reserved  to  the  legislature  to  alter  or  repeal  any  pro- 
visions of  the  company's  charter,  which  also  provided  a 
mode  for  fixing  rates.'     The  electors  of  a  village,  by  vote  at  a 

'  Crowder  v.  Town  of  Sullivan,  128  the  decision   of  the  supreme  court  in 

Ind.  486;  28  N.  E.  Eep.  94.  Spring  Valley  Waterworks  v.  Schot 

^  Santa  Ana  Water  Co.  v.  Town  of  tier,  supra,  and  i&  no  longer  open  to 

Buenaventura,  56  Fed.  Eep.  339.  And  question.     But  that  companies  incor- 

see  New  Orleans  Gas  Co.  v.  Louisiana,  porated  under  the  act  of  April  22, 1858, 

Light,  etc., Co.,  115  U.  S.  650;    Spring  for  supplying  cities   and  towns  with 

Valley  Waterworks  v.  Schottler,  110  fresh  water,  may  contract  with  such 

U.  S.  347;  4  Sup.  Ct.  Rep.  48.  cities  and  counties,  or  cities  or  towns, 

'Santa  Ana  Water  Co.  v.  Town  of  in  any  way  allowed  by  law,  was  also 
San  Buenaventura,  56  Fed.  Rep.  839,  declared  by  the  same  decision.  In 
per  Ross,  J.:  "That  any  and  every  People  v.  Stanford,  77  Cal.  360;  1& 
right  conferred  on  complainant  by  Pac.  Rep.  85,  and  19  Pao.  Rep.  693, 
its  charter  may  be  altered  or  re-  the  supreme  court  of  California  de- 
pealed  by  the  state  is  put  at  rest  by  cided  that  that  provision   of  the  con- 
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special  election,  may  ratify  an  unauthorized  contract  for  water 
hydrants,  made  by  the  trustees  of  the  village,  although  they  had 
refused  to  authorize  the  making  of  such  contract  at  an  election 
held  a  year  previous.'  An  ordinance  authorizing  the  con- 
struction of  water-works,  which  does  not  direct  the  giving  of 
notice  of  election  for  the  submission  of  the  plan  to  a  popular 
vote,  as  required  by  the  Washington  statute  of  1893,  is  void; 
and  the  construction  of  the  water-works  is  unauthorized, 
although  the  city  clerk  caused  the  notice  to  be  given,  and  the 
election  was  actually  held.^ 

§  1193.  The  same  subject  continued — Limitations. — Where 
an  ordinance  empowering  the  mayor  and  board  of  aldermen  to 
contract  with  a  water  company  to  furnish  the  city  with  water 


stitution  of  the  state  declaring  that 
'corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created 
by  special  act'  (article  4,  §  31)  does 
not  prohibit  the  assignment  of  a  fran- 
chise to  a  legally-organized  corpora- 
tion by  persons  having  the  lawful 
right  to  exercise  and  transfer  the 
same ;  that  that  provision  of  the  con- 
stitution of  the  state  applies  to  the 
formation  or  creation  of  corporations, 
and  to  the  powers  directly  conferred 
upon  them  by  legislative  enactment." 
Michigan  statutes  authorize  villages  to 
construct  and  maintain  water-works, 
and  to  borrow  money  exclusively  for 
the  purpose  of  constructing  and  main- 
taining them,  and  provides  that,  be- 
fore any  money  shall  be  borrowed 
or  expended  for  construction  of  wa- 
ter works,  the  question  of  raising  the 
amount  required  shall  be  submitted 
to  the  electors.  They  were  held  not 
to  prohibit  a  village  from  making  a 
valid  contract  for  a  supply  of  water 
by  individuals  without  a  vote  of  the 
electors  thereof.  East  Jordan  Lumber 
Co.  V.  Village  of  Bast  Jordan,  100 
Mich.  201;  58  N.  W.  Rep.  1012. 

1  Squire    v.    Cartwright,    22  N.  Y. 
Supl.  899. 


"Thompson  u.  City  of  Sumner,  9 
Wash.  310 ;  37  Pac.  Rep.  450,  per  Stiles 
J. :  "The  ordinance  contained  no  pro- 
vision for  notice  of  an  election.  The 
statute  requires  a  water-works  propo- 
sition to  be  submitted  at  a  special  elec- 
tion, notice  of  which  must  be  given 
to  the  newspaper  doing  the  city  print- 
ing, but  nothing  is  said  as  to  who  shall 
give  the  notice.  General  Statutes, 
§  669,  however,  prescribes  that  the 
council  shall  give  notice  of  each  elec- 
tion. The  ordinance  should  have  di- 
rected that  notice  be  given,  and  named 
the  executive  officer  who  should  pre- 
pare and  furnish  to  the  publisher  a 
notice  in  the  name  of  the  council.  In 
the  absence  of  an  ordinance  providing 
for  an  official  newspaper,  this  ordi- 
nance should  have  specified  the  paper 
in  which  publication  should  be  made. 
The  act  of  the  clerk,  in  printing  a, 
notice  in  a  paper  of  his  own  selec- 
tion, was  without  authority,  and  did 
not  amount  to  notice.  Force  v.  Ba- 
tavia,  61  111.  99;  Gaddis  v.  Rich- 
land Co.,  92  111.  119 ;  Dillon  on  Munic- 
ipal Corporations,  §  197 ;  McCrary  on 
Elections,  §  161." 
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is  illegal  because  the  special  tax  for  the  purpose  of  paying  the 
rent  for  water-works,  together  with  the  general  tax,  exceeds 
the  constitutional  limit,  a  contract  made  pursuant  thereto  is 
void.'  Without  a  popular  vote,  as  required  by  the  Georgia 
constitution,  a  municipal  corporation  can  not  contract  for  gas 
or  water  on  the  credit  of  the  city  for  more  than  one  year;  and 
a  contract  which  is  to  run  for  a  longer  term  is  operative  from 
year  to  year  only,  so  long  as  neither  of  the  parties  renounces 
or  repudiates  it;  but  so  long  as  it  stands,  and  is  complied  with 
by  one  party,  the  other  party  is  bound  by  it.^  A  city  whose 
charter  gives  it  "the  general  powers  possessed  by  municipal 
corporations  at  common  law,"  and  also  gives  it  express  power 
"to  provide  for  the  erection  of  water-works,"  has  power  to 
grant  to  a  corporation  a  franchise  to  supply  the  inhabitants  of 
the  city  with  water.'     A  statute  providing  that  the  mayor  and 


■  Lamar  Water  Co.  v.  City  of  La- 
mar, 128  Mo.  188;  26  S.  W.  Rep.  1025, 
per  Black,  C.  J. :  "  There  is  no  doubt 
but  illegal  parts  of  a  contract  or  stat- 
ute may  be  disregarded  when  the 
illegal  parts  are  severable  from  the 
other  parts.  But  here  the  plaintiff 
agrees  to  furnish  the  hydrants  with 
water.  Tct  pay  the  rents  the  defend- 
ant agreed  to  levy '  and  collect  the 
special  tax,  and  set  it  apart  for  that 
and  no  other  purpose.  The  agree- 
ment to  pay  by  a  special  tax  is  a  vital 
and  essential  part  of  the  contract  so 
far  as  the  contract  deals  with  hydrant 
rents.  It  has  been  held  that,  where  a 
town  has  the  power  to  contract  for  a 
supply  of  water  for  a  period  not  ex- 
ceeding ten  years,  a  contract  for 
twenty  years  can  not  be  separated  so 
as  to  be  .good  for  ten  years  and  set 
aside  as  to  the  excess.  Davis  ii.  Town 
of  Harrison,  46  N.  J.  Law,  79.  That 
case  was  approved  and  followed  by 
the  same  court  in  State  v.  Mayor,  etc., 
of  City  of  Bayonne,  55  N.  J.  Law,  241 ; 
26  Atl.  Rep.  81.  This  method  of  raising 
the  money  by  a  special  tax  to  pay  the 
rents  was  and  is  an  important  feature 
of  this  contract,  and  we  do  not  see 


how  it  can  be  separated  from  the 
agreement  to  pay.  To  make  a  sev- 
erance is,  in  effect,  to  make  a  new 
contract  for  the  parties  ;  for  the  effect 
is  to  charge  the  general  revenues  of 
the  city  with  the  payment  of  this 
debt,  which  the  parties  agreed  should 
be  paid  out  of  a  different  fund.  We 
are  of  the  opinion  the  agreement  to 
levy  and  collect  the  prohibited  tax 
can  not  be  separated  from  the  agree- 
ment to  pay.  The  contract  is  there- 
fore, so  far  as  it  relates  to  the  hydrant 
rents,  void,  and  no  action  can  be 
founded  upon  it." 

'  Cartersville  Imp.,  Gas  and  Water 
Co.  v.  Cartersville,  89  Ga.  683 ;  16  S.  E. 
Rep.  25. 

'  Andrews  v.  National  Foundry 
Works,  61  Fed.  Rep.  782,  per 
Woods,  J. :  "  The  city  of  Oconto,  by 
its  own  charter,  had  the  power,  and 
therefore  was  under  the  duty,  of  car- 
ing for  the  public  health.  That  power 
it  could  employ  in  any  reasonable 
way;  if  it  chose,  for  intance,  by  con- 
tracting for  a  water  supply  through 
pipes  laid  in  the  streets.  The  making 
of  such  a  contract  would,  of  necessity, 
carry  with  it  the  right,  on  the  part  of 
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board  of  aldermen  may  be  empowered  by  the  ordinance  to 
agree  with  a  water  company  to  supply  the  city  with  water, 
when  authorized  by  a  two-thirds  vote  of  the  qualified  voters  of 
the  city,  does  not  require  the  approval  of  the  proposed  con- 
tract by  an  election  before  the  passage  of  such  ordinance.  An 
ordinance  which  is  a  contract,  or  which  directs  the  making  of 
a  contract,  for  the  performance  of  work  or  the  furnishing  of 
supplies  in  the  future,  need  not  be  referred  to  the  city  treas- 
urer for  his  certificate  that  there  is  sufficient  unappropriated 
money  in  the  treasury  to  meet  its  requirements.'  A  Kansas 
statute  confers  on  the  council  of  a  city  of  the  second  class  the 
right  to  provide  for  and  regulate  the  lighting  of  the  streets, 
and  under  said  section  the  mayor  and  council  have  the  power 
to  purchase  an  electric  plant  for  lighting  the  streets.  That 
clause  in  the  section  which  authorizes  them  to  make  contracts 
with  any  person,  company  or  association  for  such  purpose  does 


the  contractor,  to  lay  the  pipes  and  to 
operate  the  plant.  Such  right  is  a 
franchise,  and,  the  making  of  the  con- 
tract operating  by  necessary  implica- 
tion as  a  grant  of  the  privilege  or 
franchise,  the  power  given  to  make 
the  contract  was  power  to  grant  the 
franchise.  But,  besides  the  power  to 
provide  for  the  health  of  its  inhabit- 
ants,the  city  of  Oconto  had  the  express 
power,  apparently  not  brought  to  the 
attention  of  the  court  below,  '  to  pro- 
vide for  the  erection  of  water-works 
for  the  supply  of  water  to  the  in- 
habitants of  the  city.'  We  do  not 
agree  with  the  suggestion  of  counsel 
that  by  this  provision  the  city  had  no 
right  to  contract  for  a  supply  of  water, 
and  was  authorized  only  to  construct 
and  operate  a  plant  of  its  own.  The 
authority  extended  to  any  reasonable 
method;  and  it  follows  that,  before 
the  Oconto  Water  Company  was  in- 
corporated, the  city  of  Oconto,  by  its 
own  charter,  had  power,  from  the 
state,  to  grant  franchises  like  those  in 
question  to  any  person  or  body  capa- 
100 


ble  of  receiving  them.  By  its  act  of 
incorporation  the  Oconto  Water  Com- 
pany came  into  being,  endowed,  not 
with  the  right  to  establish  and  operate 
water-works  in  Oconto,  but  with  ca- 
pacity to  receive  and  exercise  that 
right  or  privilege  upon  such  terms  as 
the  city  should  consent  to  grant.  But, 
though  capable  of  receiving,  it  could 
acquire  no  complete  or  effective  right 
or  franchise  without  the  consent,  and 
there  is  no  impropriety,  legal  or 
verbal,  in  saying  without  the  grant, 
of  the  city.  The  ultimate  source  of 
such  franchises  in  all  cases  being 
the  state,  the  difference  between  a 
municipal  power  to  grant  them  and 
authority  to  contract  for  or  to  consent . 
to  the  exercise  of  them  is  a  difference 
of  words  rather  than  of  substance. 
The  language  of  the  court  of  appeals 
of  New  York,  in  the  case  of  People  v. 
O'Brien,  111  N.  Y.  1;  18  N.  E.  Eep. 
692,  is  pertinent." 

'  Lamar  Water  Co.  v.  City  of  Lamar, 
128  Mo.  188;  26  S.  W.  Eep.  1026. 
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not  restrict  them  to  supplying  light  by  such  a  contract,  but 
they  may,  in  their  discretion,  provide  lights  for  the  streets  and 
public  places,  in  such  manner  as  they  deem  best,  provided 
they  do  not  exceed  their  powers  in  incurring  obligations  or 
levying  taxes.'  A  city  has  the  power  to  contract  for  a  supply 
of  gas  or  water  for  a  stated  period  of  time  extending  beyond 
the  term  of  office  of  the  individual  members  of  the  council 
making  such  contract/ 

§  1194.   The  same  subject  continued — The  rule  in  Indiana 

Where  a  municipal  corporation  contracts  for  water  or  light, 
and  agrees  to  pay  for  it  annually  as  furnished,  the  contract 
does  not  create  an  indebtedness  for  the  aggregate  sum  of  all 
the  yearly  installments,  since  the  debt  for  each  year  does  not 
come  into  existence  until  the  compensation  for  each  year  has  been 
earned.'  This  doctrine  has  been  reaffirmed  in  a  recent  case 
in  Indiana  in  respect  to  a  contract  for  light.* 

'  State  V.  City  of  Hiawatha,  53  Kan. 
477;  36Pac.  Rep.  1119,  per  Allen,  J.: 
"The  statute  appears  to  us  clearly  to 
authorize  the  mayor  and  council  to 
light  the  streets  in  such  manner  as 
in  their  judgment  is  most  advisable. 
Similar  statutes  have  been  similarly 
construed  and  uj)held  by  the  courts  of 
other  states.  City  of  Crawfordsville 
V.  Braden,  130  Ind.  149 ;  28  N.  E.  Rep. 
849 ;  Hamilton  Gaslight  &  Coke  Co.  v. 
City  of  Hamilton,  37  Fed.  Rep.  832; 
Hamilton  Gaslight  &  Coke  Co.  v.  City 
of  Hamilton,  146  U.  S.  258;  13  Sup. 
Ct.  Rep.  90;  State  ?;.  City  of  Hamilton, 
47  Ohio  St.  52;  23  N.  E.  Rep.  935; 
Ketchum  v.  City  of  Buffalo,  14  N.  Y. 
356.  The  case  of  Green  v.  City  of 
"Cape  May,  41  N.  J.  Law,  45,  goes 
much  further,  and  holds  that  an  au- 
thority to  pass  ordinances  for  the 
suppression  and  prevention  of  fires, 
and  to  raise  money  by  taxation  for 
supporting  the  fire  department,  carries 
with  it  implied  power  to  purchase  en- 
gines and  apparatus." 

2  City  of  Vincennes  v.  Citizens'  Gas- 
light Co.,  132  Ind.  114;  31  N.  E.  Rep. 
573,  per  Miller,  J. :    "In  our  opinion, 


the  contract  was  not  void  on  ac- 
count of  any  supposed  surrender  by 
the  common  council  of  its  legislative 
power.  Every  contract,  or  ordinance 
in  the  nature  of  a  contract,  does  to 
some  extent  limit  and  control  the 
power  and  authority  of  future  coun- 
cils. This  is  and  must  be  the  unavoid- 
able result  of  every  binding  contract. 
We  do  not  regard  this  as  being  an  open 
question  in  this  state.  City  of  Val- 
paraiso V.  Gardner,  97  Ind.  1.  What- 
ever may  be  the  law  in  other  juris- 
dictions, this  court  is  committed  to 
the  doctrine  that  a  city  has  power  to 
contract  for  a  supply  of  gas  or  water 
for  a  stated  period  of  time  extending 
beyond  the  tenure  of  office  of  the  indi- 
vidual members  of  the  common  coun- 
cil making  such  contract.  City  of 
Indianapolis  v.  Indianapolis  Gas- 
Light,  etc.,  Co.,  66  Ind.  396;  City  of 
Valparaiso  v.  Gardner,  97  Ind.  1." 

'  Crowder  v.  Town  of  Sullivan, 
128  Ind.  486;  New  Albany  v.  McCul- 
loch,  127  Ind.  500 ;  Valparaiso  v.  Gard- 
ner, 97  Ind.  1 ;  East  St.  Louis  City  v. 
East  St.  Louis,  etc.,  Co.,  98  111.  415. 

*  Foland  v.  Town  of  Frankton,  142 
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§  1195..  Yalidity  considered. — A  contract  which  in  terms- 
binds  a  city  to  pay  a  certain  sum  yearly  for  several  years,  for 
water,  and  fixes  a  price  for  additional  hydrants,  but  does  not 


Ind.646;41N.E.Rep.l031,Monks,J.: 
"It  is  earnestly  insisted  by  appellant 
that  appellees,  by  said  contract,  would 
create  an  indebtedness,  and  that  the 
same  could  not  be  incurred  unless  a 
majority  of  the  owners  of  taxable 
real  estate  of  said  town  should  petition 
the  board  of  trustees  to  contract  such 
debt  or  loan,  as  provided  by  section 
4377,  Revised  Statutes  1894  (Acts 
1891,  p.  389).  This  question  was,  after 
a  careful  consideration,  determined 
by  this  court,  against  the  contention 
of  appellant,  in  the  case  of  Crowder 
V.  Town  of  Sullivan,  128  Ind.  486 ;  28 
N.  E.  Rep.  94.  It  was  held  in  that 
case  that  where  a  municipal  corpora- 
tion contracts  for  a  useful  and  neces- 
sary thing,  such  as  water  or  light,  and 
agrees  to  pay  for  it  annually  as  fur- 
nished, the  contract  does  not  create 
an  indebtedness  for  the  aggregate  sum 
of  all  the  yearly  installments,  since 
the  debt  for  each  year  does  not  come 
into  existence  until  the  compensation 
for  each  year  has  been  earned.  In 
the  case  cited,  this  court  said:  'It 
may  be  true  that  the  contract  creates 
an  obligation  for  a  breach  of  which 
an  action  for  damages  will  lie,  but  it 
does  not  create  a  right  of  action  for 
the  unearned  compensation.  The 
earning  of  each  year's  compensation 
is  essential  for  the  existence  of  a 
debt.  If  municipal  corporations  can 
not  contract  for  a  long  period  of  time 
for  such  things  as  light  and  water, 
the  result  would  be  disastrous,  for  it 
is  a  matter  of  common  knowledge 
that  it  requires  a  large  outlay  of 
money  to  provide  machinery  and 
appliances  for  supplying  towns  and 
cities  with  light  and  water,  and  no 
one  will  incur  the  necessary  expense 
for  such  machinery  and  appliances  if 


only  short  periods  are  allowed  to  be 
provided  "for  by  contract.  The  courts 
can  not  presume  that  the  legislature 
meant  to  so  cripple  the  municipalities 
of  the  state  as  to  prevent  them  from 
securing  light  upon  reasonable  terms, 
and  in  the  ordinary  mode  in  which 
such  a  thing  as  electric  light  or  gas  is 
obtained.  But  it  is  unnecessary  to 
discuss  the  point  at  greater  length, 
for  we  regard  the  law  upon  it  as  settled 
by  the  adjudged  cases.  City  of  Val- 
paraiso V.  Gardner,  97  Ind.  1,  and 
authorities  cited ;  City  of  New  Albany 
V.  McCulloch,  127  Ind.  500;  26  N.  E. 
Rep.  1074;  City  of  East  St.  Louis  v. 
East  St.  Louis  Gaslight  and  Coke  Co., 
98111.  415;  Appeal  of  City  of  Erie,  91 
Pa.  St.  398 ;  Grant  v.  City  of  Daven- 
port, 36  Iowa,  396 ;  1  Dillon  on  Mu- 
nicipal Corporations  C4th  ed.),  §  135.' 
See  also,  Laycock  v.  City  of  Baton 
Rouge,  35  La.  Ann.  475;  15  Am.  and 
Eng.  Encyc.  of  Law,  1126.  It  is  clear 
from  these  authorities  that  the  execu- 
tion of  the  contract  in  question  would 
not  create  a  'debt'  within  the  mean- 
ing of  section  4377,  Revised  Statutes 
1894,  and  therefore  no  petition  was 
necessary.  Appellee  had  full  power 
to  contract  for  gas  under  the  provis- 
ions of  section  4301,  Revised  Statutes 
1894  (Acts  1883,  p.  85),  for  any  period 
not  exceeding  ten  years.  The  allega- 
tion in  the  complaint  'that  the  con- 
tract, as  intended  to  be  made  and 
entered  into,  is  an  absolute  and  un- 
conditional promise  to  pay,'  etc.,  adds 
no  strength  to  the  complaint ;  neither 
does  the  demurrer  admit  this  state- 
ment to  be  true,  as  claimed  by  appel- 
lant. The  court  knows  from  the  alle- 
gations concerning  the  terms  of  the 
proposed  contract  that  the  $300  to  be 
paid  for  gas  is  to  be  paid  at  the  end 
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compel  the  city  to  rent  any  additional  hydrants,  or  prohibit  a 
contract  with  any  other  company  for  additional  supply,  or  af- 
fect the  right  of  other  persons  or  corporations  to  supply  water 
to  the  inhabitants,  is  not  invalid  as  creating  a  monopoly.' 
Where  a  city  is  authorized  by  charter  to  provide  water  facili- 
ties, and  to  provide  by  taxation  for  payment  therefor,  under 
such  contracts  as  it  lawfully  might  make,  the  fact  that  it  ille- 
gally binds  itself  to  take  water  at  a  given  price  for  a  period  of 


of  each,  year,  and  that  no  debt  is 
created  within  the  meaning  of  section 
4377,  Revised  Statutes  1894,  until  the 
compensation  mentioned  is  earned. 
Appellant  can  not,  by  an  averment 
that  the  contract  has  a  certain  mean- 
ing, change  the  legal  effect  of  the  con- 
tract as  he  has  stated  it  in  the  com- 
plaint. The  allegation  'that  said  town 
will  not  have  money  to  meet  said 
indebtedness  when  the  same  matures, 
above  the  amounts  necessary  for  the 
actual  running  expenses  of  said  town, 
and  will  not  receive  from  the  present 
levy  sufficient  funds  to  pay  said  in- 
debtedness, and  can  not  make  a  levy 
in  time  to  pay  the  same  as  it  matures, ' 
are  mere  conclusions,  and  present  no 
question.  The  facts,  if  any  there  were, 
showing  that  the  town  will  not  have 
money  to  meet  said  indebtedness,  or 
that  it  will,  by  the  proposed  contract, 
overreach  its  current  revenues,  should 
be  stated,  and  not  the  mere  conclu- 
sions of  the  pleader.  Gum  Elastic 
Roofing  Co.  V.  Mexico  Pub.  Co.,  140 
Ind.  158,  161;  39  N.  E.  Rep.  443,  and 
cases  cited.  The  complaint  in  this 
case  was  filed  February  19, 1894 ;  and, 
under  the  existing  law,  it  would  seem 
that  the  board  of  trustees  of  the  town 
could  have  made  a  levy  of  taxes  in 
time  to  pay  the  installments  under 
the  proposed  contract,  depending, 
perhaps,  the  first  year,  upon  whether 
the  same  was  collected  by  the  marshal 
of  the  town  or  the  county  treasurer. 
The  expense,  however,  of  light,  water, 
labor,  and  the  like,  is  essential  to  the 


maintenance  of  corporate  existence, 
and  constitutes  current  expenses  pay- 
able out  of  the  current  revenues, 
which  may  be  applied  to  such  pur- 
poses, even  though  the  effect  is  to 
postpone  judgment  or  other  creditors. 
City  of  Valparaiso  v.  Gardner,  supra; 
Town  of  Fowler  v.  F.  C.  Austin  Manu- 
facturing Co.,  6  Ind.  App.  489;  32  N. 
E.  Rep.  596;  Coy  v.  City  Council,  17 
Iowa,  1 ;  Cofiin  v.  City  Council,  26 
Iowa,  515 ;  Laycock  v.  City  of  Baton 
Rouge,  35  La.  Ann.  475.  There  is  no 
error  in  the  record." 

'  Waco  Water  and  Light  Co.  v.  Waco 
City  (Texas  1894),  27  S.  W.  Rep.  675, 
per  Key,  J. :  "We  do  not  agree  with 
appellant's  contention  that  the  con- 
tract in  question  creates  a  monopoly. 
It  is  true  that  it  attempts  to  bind  the 
city  to  pay  a  specified  sum  per  annum, 
for  fifteen  years,  for  water  for  125 
hydrants,  and  fixes  a  price  for  such 
additional  hydrants  as  the  city  may 
desire.  It  does  not,  however,  compel 
the  city  to  rent  additional  hydrants 
from  the  same  company,  or  prohibit 
it  from  contracting  with  others  for 
additional  water  supply ;  nor  does  it 
in  anywise  affect  the  right  of  other 
persons  or  corporations  to  supply  wa- 
ter to  the  inhabitants  of  the  city  of 
Waco.  This  case  is  different  from 
City  of  Brenham  v.  Brenham  Water 
Co.,  67  Texas,  542;  4  S.  W.  Rep.  143; 
15  Am.  and  Eng.  Encyc.  of  Law,  711, 
and  cases  cited.  See  also,  City  of 
Vincennes  v.  Citizens'  Gas  Light  Co., 
132  Ind.   114;   31   N.  E.   Rep.  573." 
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years  from  a  certain  company  is  no  ground  of  complaint  by  a 
tax-payer,  but  such  contract  is  voidable  only  at  the  option  of 
the  city.'  A  contract  entered  into  by  a  city,  whereby  such  city 
contracts  to  pay  a  specified  sum  per  annum,  for  a  term  of  years, 
as  rental  for  water  hydrants,  does  not  create  a  present  indebted- 
ness against  said  city  in'  a  sum  equal  to  the  aggregate  amount 
of  such  rentals  for  the  entire  period  of  time  for  which  the  con- 
tract is  to  run.* 


'  Waco  Water  and  Light  Co.  v.  City 
of  Waco  (Texas  1894),  27  S.  W.  Rep. 
675,  per  Key,  J. .  "By  the  charter  of 
the  city  of  Waco,  the  city  council  was 
granted  the  power  to  provide,  or  cause 
to  be  provided,  the  city  with  water ; 
to  make,  regulate,  and  establish  pub- 
lic water  pumps,  cisterns,  hydrants, 
and  reservoirs ;  to  provide  and  main- 
tain water-works,  to  be  owned  by  the 
city ;  and  to  provide  by  taxation  for 
the  payment  for  water  under  such 
contracts  as  it  might  lawfully  make. 
Under  the  power  thus  conferred  the 
city  had  the  authority  to  contract  for 
such  supply  of  water  for  fire  protec- 
tion and  other  public  purposes  as  its 
governing  body  might  deem  proper; 
and  if  it  had  not  the  power  to  bind 
itself  to  take  water  at  a  given  price 
for  the  period  of  fifteen  years,  as  at- 
tempted by  the  contract  in  question, 
such  contract  is  not  for  that  reason 
absolutely  void,  but  is  merely  voida- 
ble, at  the  option  of  the  city,  and  as 
long  as  the  city  chooses  to  abide  by 
its  terms  a  tax -payer  can  not  be  heard 
to  complain.  Altgelt  v.  City  of  San 
Antonio,  81  Texas,  436;  17  S.  W.  Eep. 
75;  East  St.  Louis  v.  East  St.  Louis 
G.  L.  &  C.  Co.,  98  111.  415." 

^  Territory  v.  City  of  Oklahoma 
(Okla.  1894),  37  Pac.  Rep.  1094,  per 
Dale,  C.  J. :  "  Upon  examination  of 
the  authorities,  it  will  be  found  that  the 
different  courts  of  the  states  and  ter- 
ritories, in  passing  upon  similar  stat- 
utes, have  held  to  different  views  upon 
this  question.    The  supreme  court  of 


the  state  of  Michigan,  in  the  case  of 
Niles  Water-Works  v.  City  of  Niles, 
found  in  59  Mich.  311 ;  26  N.  W.  Rep. 
525,  held  to  the  view,  as  stated  by 
them,  that  a  contract  for  the  use  of 
fifty  water  hydrants  per  year,  at  $50 
each,  for  the  term  of  thirty  years, 
creates  a  liability  against  the  city  to 
the  full  extent  of  the  thirty  years' 
rental,  and  that  under  the  contract 
similar  to  the  one  we  have  under  con- 
sideration the  city  was  prohibited,  by 
reason  of  a  statute  which  in  effect  is 
the  same  as  ours,  from  entering  into 
such  contract.  That  case  was  decided 
upon  the  authority  of  the  decisions  of 
that  state  referred  to  as  follows :  City 
of  Detroit  v.  Michigan  Paving  Co.,  38 
Mich.  335;  City  of  Detroit  v.  Robin- 
son, 38  Mich.  108 — two  of  the  justices 
concurring,  one  dissenting.  The  same 
construction,  upon  a  similar  statute, 
obtains  in  Illinois,  Montana,  Oregon 
and  numbers  of  other  states.  The 
contrary  view  of  the  question  is  held 
by  New  Jersey,  Massachusetts,  New 
York,  Iowa  and  Indiana  courts.  So 
that  it  will  be  seen  that  the  courts 
have  divided  upon  the  question  be- 
fore us,  and  it  is  for  us  to  determine 
upon  which  side  of  the  proposition  we 
find  the  better  reason.  The  case  is  a 
very  important  one  to  the  defendant. 
If  we  hold  that  the  contract  to  pay  an 
annual  water  rental  of  $4,400  during 
the  period  of  twenty  years  creates  a 
debt  for  the  aggregate  sum  of  $88,000, 
and  is  a  debt  within  the  provision 
embodied  within  the  act  of  congress, 
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§  1196.  Contracts  for  lighting  streets. — It  is  within  the  dis- 
cretion of  the  council  of  a  borough  to  make  contracts  for  the 
lighting  of  the  streets  and  to  pay  therefor  according  to  their 
judgment.  Such  discretion  exercised  in  good  faith  will  not  be 
reviewed  by  the  courts  if  the  expenditure  is  kept  within  the 
current  revenues.'     It  has  been  decided  in  Massachusetts  that 


we  shall  lay  down  a  principle  that 
would,  in  a  great  majority  of  instances 
in  this  territory,  put  an  end  to  mu- 
nicipal government.  If  it  shall  be 
found  that  the  agreement  to  pay  a 
given  sum  each  year  for  a  long  period 
of  years  constitutes  a  debt  for  the  ag- 
gregate sum  resulting  from  adding  to- 
gether all  the  yearly  installments, 
then  it  is  extremely  doubtful  whether 
there  is  a  city  in  this  territory  having 
the  authority  to  repair  streets,  build 
sidewalks,  or  carry  out  any  other  mu- 
nicipal improvements,  for  the  most  of 
our  cities  have  contracts  for  water  sup- 
plies and  electric  lights  running  for  a 
long  series  of  years,  in  which  the  ag- 
gregate amount  of  annual  rents  would 
of  themselves  equal,  if  not  exceed,  the 
limit  prescribed  by  the  law  of  con- 
gress. It  may  be  conceded  that  the 
act  of  congress  referred  to  is  intended 
to  cover  any  and  all  kinds  of  indebt- 
edness, and  that  it  was  not  intended 
to  leave  any  room  whatever  for  con- 
struction as  to  the  proper  meaning  of 
the  act.  This  whole  question  is  very 
ably  considered  and  reviewed  by 
Eeed,  C.  J.,  in  the  case  of  City  of 
Valparaiso  v.  Gardner,  97  Ind.  1.  In 
that  decision  the  learned  chief  justice 
takes  up  the  entire  question,  cites  the 
different  authorities  bearing  upon  this 
question,  from  both  sides,  cites  numer- 
ous illustrations,  and  finally  concludes 
that  a  contract  of  the  kind  that  we 
have  here  under  consideration  does 
not  create  an  aggregate  indebtedness 
of  the  character  intended  to  be  pro- 
hibited by  the  act  of  congress." 
'  "Wade    V.  Oakmont  Borough,  165 


Pa.  St.  479,  Dean,  J.:  "We  cannot 
review  that  discretion.  Their  ac- 
tion is  that  of  the  people  of  the  bor- 
ough, for  they  are  their  representa- 
tives. It  was  done  in  good  faith,  to 
promote  the  comfort  and  convenience 
of  the  citizens,  for  they  so  aver  in 
their  answer,  and  there  is  no  denial. 
An  annual  sum,  to  be  paid  monthly, 
for  lighting  the  streets  for  a  limited 
term,  is  not  the  incurring  of  a  'new 
indebtedness,'  within  the  meaning  of 
the  constitution  or  of  the  act  of  1874 ; 
and  there  is  no  evidence  that  this  con- 
tract was  framed  to  evade  the  inhibi- 
tions of  either.  The  borough  binds 
itself  to  pay  $133.33  per  month  for 
lighting  the  streets.  This  was  a  cur- 
rent expense,  the  same  as  if  it  had 
rented  a  council  chamber  for  a  fixed 
term  of  years,  at  a  monthly  rental. 
The  amount  of  the  annual  payment  to 
be  made  for  the  bonded  debt  was  as  al- 
ready indicated.  Therefore  it  was,  not 
in  any  reasonable  sense  of  the  words 
as  used  in  the  constitution,  the  incur- 
ring of  an  indebtedness  to  the  amount 
of  the  aggregate  monthly  installments 
for  the  seven  years.  And,  therefore, 
under  the  authority  of  City  of  Erie's 
Appeal,  91  Pa.  St.  398,  the  contract  is 
not  forbidden.  That  case  is  here  cited 
as  authority  by  counsel  on  both  sides, 
and  decides :  'If  the  contracts  and 
engagements  of  municipal  corpora- 
tions do  not  overreach  their  current 
revenues,  no  objections  can  be  law- 
fully made  to  them,  however  great 
the  indebtedness  of  such  municipality 
may  be ;  for  in  such  case  their  engage- 
ments  do   not  extend  beyond   their 
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a  vote  by  a  town  in  favor  of  purchasing  an  electric  light  plant 
is  in  substantial  compliance  with  the  statutes  of  1891,  al- 
though, instead  of  using  the  words  "it  is  expedient  to,"  it 
provides  "that  the  town  do"  exercise  the  authority  conferred 
by  that  section,  where  the  warrant  for  the  meeting  states  that 
it  is  held  to  see  if  the  town  will  vote  to  exercise  such  authori- 
ty, and  the  words  omitted  were  used  in  the  second  vote  had  as 
required  by  that  section/  "Where  a  city  sells  its  gas  plant, 
and  the  buyer  contracts  to  light  the  city's  streets  for  a  certain 
sum,  in  consideration  whereof  the  city  agrees  to  pay  any  city 
taxes  assessed  on  the  gas  plant,  it  does  not  constitute  an  ex- 
emption from  taxation,  but  a  consideration  for  the  purchase  of 
the  plant,  and  the  contract  is  enforcible." 

§  1197.  The  same  subject  continued — ^The  rule  in  New  Jer- 
sey.— The  New  Jersey  statute  of  1894,  relating  to  the  lighting 
of  public  streets  and  places  in  the  cities,  towns  and  villages  of 


present  means  of  payment,  and  so  no 
debt  is  created.'  "  In  Fergus  "Water 
Co.  V.  Fergus  Falls,  65  Fed.  Kep. 
686,  the  court  said:  "It  is  well 
settled  that  time  and  even  exclusive 
contracts  may  be  made  by  city  au- 
thorities for  the  purpose  of  inducing 
persons  to  embark  capital  in  such  en- 
terprises as  water  or  gas  works,  and 
common  sense  and  experience  teach 
us  that  without  such  provisions  capital 
would  not  be  invested.  The  only 
question  is,  is  this  ordinance  so  un- 
reasonable, so  oppressive,  so  contrary 
to  public  policy  that  the  law  will  in- 
terfere and  declare  it  void?  I  am  of 
opinion  that,  if  this  question  had  been 
raised  at  the  outset,  it  is  doubtful 
whether  the  city  council  had  authority 
to  give  an  exclusive  contract  of  this 
character  to  any  person  for  the  pur- 
pose stated ;  but  as  plaintiff's  assignor, 
relying  upon  the  ordinance,  in  good 
faith  invested  a  large  sum  of  money 
in  these  works,  and  the  city  has  for 
ten  years  enjoyed  the  benefits  thereof 
-without  objection  or  complaint,  and 


has  now  the  opportunity  of  purchas- 
ing the  works  at  a  reasonable  valua- 
tion, commensurate  with  the  produc- 
tive value  thereof,  I  do  not  consider 
that  the  ordinance  is  so  unreasonable, 
oppressive,  or  contrary  to  public  pol- 
icy as  to  be  void.  Where  a  contract 
is  sought  to  be  avoided  on  the  grounds 
above  stated,  it  must  be  treated  as  a 
nullity  by  the  party  seeking  to  avoid 
it,  and  must  be  repudiated  in  toto. 
He  can  not  repudiate  it,  and  at  the 
same  time  reap  any  of  the  benefits 
derived  from  it,  as  the  defendant  has 
attempted  to  do.  As  to  the  other  de- 
fense, I  do  not  think  it  can  prevail. 
When  the  city  received  power  from 
the  legislature  to  contract  for  water 
works,  the  power  to  make  necessary 
and  proper  arrangements  to  provide 
for  the  payment  for  the  same  was  also 
granted." 

'Hudson  Electric  Co.  v.  Hudson, 
163  Mass.  346;  40  N.  E.  Eep.  109. 

"  Frankfort  v.  Capital,  etc..  Light 
Co.  (Ky.  1895),  29  S.  W.  Rep.  855. 
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the  state,  confers  upon  the  township  committees  of  the  re- 
spective townships  of  this  state  general  power  over  the  matter 
of  the  lighting  of  streets  and  public  places  in  said  town- 
ships, and  under  this  act  the  township  committees  are  author- 
ized to  enter  into  contracts  to  light  the  streets  with  gas,  electric 
lights,  or  otherwise,  for  a  term  not  exceeding  five  years,  and 
to  cause  the  annual  expense  thereof  to  be  raised  by  taxation, 
just  as  the  expense  for  the  working  and  repairing  of  roads 
and  streets  is  raised.'     The  board  of  street  and  water  commis- 


'  State  V.  Kearney  Township  (N.  J. 
1895),  31  Atl.  Rep.  454,  Lippincott,  J. : 
"  The  township  committees  are  the 
agents  of  the  township,  so  far  as  their 
acts  within  the  provisions  of  the  law 
are  concerned.  Demarest  v.  Inhabi- 
tants of  New  Barbadoes,  40  N.  .J. 
Law,  604.  Under  the  eleventh  sec- 
tion of  the  general  township  act  it  is 
concluded  that  whenever  it  became 
necessary  for  public  safety  or  con- 
venience to  light  any  road,  street,  or 
part  or  parts  thereof  in  a  township, 
it  was  within  the  power  of  the  voters 
to  grant  and  raise  by  tax  a  sum  of 
money  sufficient  for  that  purpose,  as 
one  of  the  legal  objects  of  incorpora- 
tion, to  be  expended  under  the  super- 
intendence of  the  township  commit- 
tee, who  were  the  legal  body  author- 
ized to  act  in  the  matter.  I  think  the 
power  falls  within  the  reasonable  in- 
terpretation of  the  general  township 
law,  and  within  the  principles  estab- 
lished by  the  few  cases  in  this  state  in 
which  the  powers  of  incorporated 
townships  and  their  township  commit- 
tees have  been  discussed.  The  power 
of  lighting  roads  within  the  townships 
is  not  conferred  upon  any  other  corpo- 
rate body  exercising  municipal  author- 
ity within  the  township,  and  by  a  fair, 
reasonable  and  necessary  implication 
it  arises  out  of  the  very  nature  of  the 
objects  and  purposes  of  the  township 
governments  as  provided  by  the  gen- 
eral laws.    The  power  must  be  exer- 


cised by  the  municipal  authority  with 
reasonable  discretion,  within  the  nar- 
row bounds  of  the  legislative  grants 
of  authority  to  townships.  I  do  not 
think  it  can  be  denied  that  municipal 
authority,  having  exclusive  power  of 
repair  and  keeping  in  safe  condition 
the  streets  or  roads,  also  has  the  pow- 
er, by  necessary  implication,  for  the 
public  convenience  and  safety,  to 
light  such  streets  or  roads.  2  Dillon 
on  Municipal  Corporations  (4th  ed.), 
p.  822,  §691  (546),  and  cases  cited  in 
note.  The  township  powers  to  be  ex- 
ercised,  like  those  of  any  other  public 
municipal  corporation,are  those  grant 
ed  in  express  words ;  those  necessarily 
or  fairly  implied  in,  or  incident  to, 
the  powers  expressly  granted;  and 
those  essential  to  the  declared  objects 
and  purposes  of  the  corporation.  1 
Dillon  on  Municipal  Corporations  (4th 
ed.),  §89,  and  cases  cited.  For  pow- 
ers of  townships  and  township  com- 
mittees :  Bradley  v.  Town  of  Ham- 
monton,  38  N.  J.  Law,  430;  Water- 
Works  I).  Smith,  47  N.  J.  Law,  473;  1 
Atl.  Rep.  459.  The  township  com- 
mittee, when  indictable  for  not  keep- 
ing highways  in  good  order  and  re- 
pair, can  file  a  bill  in  their  own  name 
to  restrain  shutting  up  such  highways 
or  rendering  them  impassable.  In- 
habitants of  Greenwich  v.  Easton,  etc., 
R.  R.  Co.,  24  N.  J.  Eq.  217;  25  N.  J. 
Eq.  565.  The  appropriation  or  grant 
of  money  by  the  voters  must,  of  course, 
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sioners  of  the  city  of  Jersey  City  are  required  to  advertise  for 
proposals  for  contracts  for  street  lighting,  where  the  expendi- 
ture is  to  exceed  a  specified  amount,  stating  approximately,  at 
least,  the  amount  or  extent  of  the  lighting  to  be  done  under 
the  contract  contemplated.' 

§  1198.  Gas  company's  public  obligation. — The  business  of 
manufacturing  and  distributing  gas  for  fuel  and  illuminating 
purposes  by  means  of  pipe  laid  in  the  streets  of  a  town  or  city 
is  a  business  of  a  public  character.  It  is  the  exercise  of  a 
franchise  belonging  to  the  state,  which  has  been  granted  to  an 
individual  or  corporation,  un^er  legislative  authority,  through 
the  action  of  such  municipalities.  The  services  rendered  and 
to  be  rendered  for  such  a  grant  are  of  a  public  nature  and  the 
grantee  owes  a  duty  to  the  public.^  So,  too,  where  a  gas  com- 
pany accepts  a  municipal  franchise  granted  by  an  ordinance 
and  engages  in  the  exercise  of  the  privileges  thereby  granted 
it  can  not  refuse  to  supply  the  inhabitants  of  the  municipality 
with  gas  because  they  refuse  to  pay  a  price  therefor  in  excess 
of  the  maximum  rate  fixed  by  the  ordinance.' 

precede,  or  be  in  advance  of,  the  ob-  certained.     It  is   apparent  that   the 

ligation  or  the    expenditure,   unless  tendency  of  the  announcement  of  long 

otherwise  provided  by  law.     Wayne  contracts  would  have  been  to  induce 

Township  ».  Cahill,  49 N.  J.  Law,  144;  competition,  because  of  the  encour- 

6   Atl.   Rep.  621;   26  Am.  and  Eng.  agement  such  contracts   would  offer 

Encyc.    of  Law,  p.  98,  title    'Towns  capital  to  embark  in  the  enterprise 

and  Townships' ;    Rulon  v.  Inhabit-  they  would  present.    We  think  that 

ants  of  Woolwich,  55  N.  J.  Law,  489 ;  the  advertisements  were  not  in  com- 

27  Atl.  906."  pliance  with  the  requirements  of  the 

'  Board  of  Finance  v.  Jersey  City,  statute,  and  that  the  defect  in  the  pro- 

31     Atl.    Eep.     625.       "That    board  ceedings  in  this  respect  is  fatal  to  all 

did  advertise  for  proposals  for  light-  the  contracts." 

ing,  and  did  indicate  the  several  sec-  =  People  v.  Chicago  Gas  Trust  Co., 
tions  of  the  city  to  be  lighted  by  the  130  111.  268;  22  N.  E.  Eep.  798,  and 
several  contracts,  but  failed  to  state,  authorities  cited, 
approximately  or  otherwise,  either  '  Westfield  Gas,  etc.,  Co.  v.  Men- 
tha number  of  lamps  to  be  lighted  or  denhall,  142  Ind.  538,  41  N.  E.  Rep. 
the  length  of  time  for  which  the  pro-  1033,  Jordan,  J. .  "It  was  held,  in  ef- 
posed  contracts  were  to  continue.  The  feet,  by  this  court,  in  the  appeal  of 
length  of  the  term  to  be  covered  by  Citizens'  Gas  and  Mining  Co.  v.  Town 
the  proposed  contracts  was  not  stated,  of  Elwood,  114  Ind.  332 ;  16  N.  E.  Rep. 
the  value  of  the  contracts  remained  624,  that  such  a  general  ordinance 
undisclosed  and  incapable  of  being  as-  must  allow  all   companies,   corpora- 
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§  1199.  The  rule  in  Indiana  and  elsewhere. — Under  the  In- 
diana act  of  1883  the  common  council  of  any  city  of  the  state, 
incorporated  either  under  the  general  act  for  the  incorporation 


tions,  or  persons  to  use  the  streets  as 
near  as  practicable  on  equal  terms 
and  conditions;  that  the  statute  of 
1887,  at  least  impliedly,  forbids  the 
grant  of  special  privileges  by  special 
contract  or  license  to  any  one  compa- 
ny, corporation,  or  person,  to  the  ex- 
clusion of  others.  The  board  of  trus- 
tees of  the  town  of  Westfield  seems  to 
have  been  exercising  the  power  lodged 
in  it  by  the  statute  cited,  and,  by  the 
adoption  of  the  ordinance  in  contro- 
versy, extended  to  all  persons  simi- 
larly situated,  upon  equal  terms  and 
conditions,  the  benefit  of  the  franchis<5 
thereby  granted.  The  town  had  the 
right,  in  granting  the  use  of  its  streets, 
to  impose  such  reasonable  require- 
ments, terms,  regulations,  and  condi- 
tions therein  upon  those  accepting  the 
privileges  and  benefits  of  the  grant 
as  its  own  prudence  and  discretion 
might  dictate,  so  as  not  to  restrict, 
however,  the  town  in  its  legitimate 
exercise  of  legislative  powers.  The 
authority  to  prescribe  such  terms  and 
conditions,  if  not  expressly  conferred 
by  the  act  of  1887,  may  at  least  be 
reasonably  inferred  therefrom,  in  or- 
der that  the  full  force  and  effect  may 
be  given  to  the  power  expressly  grant- 
ed. City  of  Crawfordsville  v.  Braden, 
130  Ind.  149;  28  N.  E.  Rep.  849;  City 
of  Indianapolis  v.  Consumers'  Gas 
Trust  Co.,  140  Ind.  107 ;  39  N.  E.  Rep. 
433,  and  authorities  there  cited.  There 
was  no  compulsion  upon  the  appel- 
lant to  accept  the  rights  upon  the 
terms  and  conditions  imposed  under 
the  ordinance.  It  did  so,  however, 
voluntarily  and  unreservedly.  By  ex- 
ecuting the  bond  in  question,  and 
the  written  acceptance  of  the  fran- 
ehise,  there  was  a  clear  manifestation 
of  consent  upon  appellant's  part  to  ac- 


cept the  rights  granted  upon  the  terms 
and  conditions  proposed  by  the  ordi- 
nance, and  to  be  bound  thereby.  Hav- 
ing accepted  the  franchise  granted  by 
the  ordinance,  and  agreed  to  be  bound 
by  the  express  terms  as  to  the  price  of 
gas,  and,  having  engaged  in  the  exer- 
cise of  the  privileges  under  the  grant, 
and  so  continuing  to  do,  it  is  now  pre- 
cluded from  successfully  refusing  to 
discharge  its  obligations  to  the  inhab- 
itants of  the  town  who  desire  to  use 
its  fuel,  upon  the  ground  that  they  re- 
fuse to  pay  a  price  therefor  in  excess 
of  the  maximum  rate  fixed  by  the  or- 
dinance. The  town  could  not,  by  its 
subsequent  action,  impair  or  restrict 
the  rights  granted  to,  accepted,  and 
exercised  by  appellant.  Neither  will 
the  latter  be  permitted,  under  the 
circumstances,  to  decline  to  comply 
with  the  terms  or  conditions  assumed, 
by  which  it  is  expressly  obligated. 
City  of  Indianapolis  i). Consumers'  Gas 
Trust  Qd.,  140  Ind.  107.  In  the  case 
cited,  the  character,  effect,  and  rights 
acquired  under  a  similar  ordinance 
passed  by  the  city  of  Indianapolis 
were  considered,  and  that  decision 
and  the  authorities  therein  cited  sup- 
port the  conclusion  reached  in  the 
present  appeal.  In  the  case  at  bar, 
the  fact  also  appears  that,  in  consid- 
eration of  the  town  waiving  its  right 
to  exact  the  license  fee,  the  appellant 
agreed  to  furnish  gas  to  consumers  in 
accordance  with  the  prices  fixed  in 
the  schedule.  The  privileges  and 
rights  to  the  streets  of  the  town  of 
Westfield  were  awarded  to  appellant, 
and  it  was,  as  it  appears,  exempted 
from  the  payment  of  a  fee  which  the 
town,  under  the  statute,  was  expressly 
authorized  to  exact  for  the  grant  in 
question.     As   a  consideration  for  all 
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of  cities  or  under  a  special  charter,  has  power  to  light  its 
streets,  alleys,  and  other  public  places  with  electric  lights,  and 
may  either  contract  with  other  corporations  or  with  individ- 
uals for  such  lighting,  or  may  operate  its  own  plants.'  The 
right  of  a  city  in  such  a  case  to  purchase  materials  and  employ 
the  required  labor  is  a  matter  exclusively  within  the  sphere  of 
its  general  discretionary  powers,  and  is  not  subject  to  judicial 
intervention  or  control,  except  in  cases  of  fraud,  or  when  it  is 
shown  that  such  power  or  discretion  is  being  grossly  abused,  to 
the  detriment  or  oppression  of  the  public  rights  or  interests. 
Upon  this  principle,  a  contract  made  by  a  city,  which  does  not 
show  on  its  face  that  it  is  oppressive,  will  not  be  overthrown 
by  the  courts,  unless  fraud  is  shown  in  its  making  or  object. 
A  city's  common  council,  being  empowered  to  light  its  streets 
with  electric  lights,  and  to  operate  its  own  plant,  may  contract 
for  the  services  of  a  lineman  at  a  monthly  salary  for  three 
years.*     A  contract  made  by  the  city  council  of  the  city  of  Min- 


this,  appellant  agreed  to  furnish  gaa 
to  the  inhabitants  of  the  town  at  a 
price  not  to  exceed  the  maximum 
rate  fixed.  This  obligation  it  assumed 
and  bound  itself  to  discharge,  and  this 
obligation  the  law  will  enforce,  and 
appellant  can  not  successfully  be 
heard  in  a  court  of  justice  to  contend 
that  it,  under  the  circumstances,  is  of 
no  binding  force.  Its  learned  counsel 
cite  the  case  of  Lewisville  Natural 
Gas  Co.i).  State,  135  Ind.  49;  34  N.  E. 
Rep.  702,  and  insist  that  this  case  is 
conclusive  upon  the  questions  herein 
involved.  In  this  contention,  howev- 
er, they  are  clearly  mistaken.  In  that 
case,  as  it  appeared,  the  appellant,  for 
some  time  prior  to  the  adoption  of 
the  ordinance  in  controversy,  had 
been  engaged  in  furnishing  natural 
gas  to  the  citizens  under  a  former 
grant  to  it  by  the  trustees  of  that  town. 
By  a  subsequent  ordinance,  the  board 
of  trustees  fixed  a  maximum  rate  to 
be  charged  in  the  future  to  consumers. 
The  gas  company  did  not  accept  any 
rights   under    this    subsequent    ordi- 


nance, or  agree  to  be  bound  by  the 
prices  therein  fixed.  This  case  is 
clearly  distinguishable  from  the  one 
now  under  consideration.  It  does  not 
appear  that  the  ordinance  now  in  con- 
troversy impaired  or  changed  any 
prior  or  existing  rights  and  privileges 
held  or  enjoyed  by  appellant  herein." 

'  Eushville  Gas  Co.  u.  City  of  Eush- 
ville,  121  Ind.  206;  23  N.  E.  Rep.  72; 
City  of  Crawfordsville  v.  Braden,  130 
Ind.  149;  28  N.  E.  Rep.  849. 

^  Rockebrandt  v.  City  of  Madison,  9 
Ind.  App.  227;  36  N.  E.  Rep.  444.  Un- 
der How.  St.,  c.  127,  §  10,  which  pro- 
vides that  companies  incorporated  to 
furnish  electricity  and  electric  lights 
may  lay,  construct,  and  maintain 
conductors  for  conducting  electricity 
through  the  streets  "with  the  consent 
of  the  municipal  authorities  thereof, 
under  such  reasonable  regulations  as 
they  may  prescribe,"  and  Manistee 
City  Charter,  c.  20,  §  3,  giving  the 
council  authority  to  light  the  public 
grounds  within  the  city,  and  chapter 
22,    §   15,   giving  the  council  control 
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neapolis  for  lighting  the  streets  of  that  city  for  a  term  of  five 
years,  under  the  charter  of  that  city,  was  held  to  be  void,  unless 
the  funds  on  hand  and  the  taxes  actually  levied  when  the  con- 
tract was  made  were  sufficient  to  cover  all  the  liability  incurred 
by  the  contract,  and  payable  during  the  five  years,  and  also 
to  cover  the  current  expenses  and  other  existing  liabilities  of 
the  fiscal  year  for  which  such  taxes  were  levied.' 

§  1200.  City  contract  to  supply  water — Damages. — Where  a 
contract  by  a  town  to  supply  the  owner  of  a  greenhouse  therein 
with  water,  to  make  steam,  from  its  water-works,  is  valid,  and 
in  an  action  by  the  owner  of  a  greenhouse  against  a  town  for 
damage  to  growing  lettuce  by  freezing,  caused  by  the  failure 
of  defendant  to  supply  plaintiff  with  water  for  steam,  under  its 
contract,  it  appeared  that  such  failure  was  caused  by  a  leak 
which  remained  undiscovered  until  after  the  standpipe  became- 
empty,  and  there  was  no  pressure  in  the  service  pipes,  and 
that  due  diligence  was  not  used  to  discover  such  leak,  and  to 
start  the  pumping  engines,  so  as  to  prevent  the  standpipe  from 


over  the  placing  of  poles  in  or 
over  the  streets,  such  city  may  make 
contracts  for  electric  lighting  with  in- 
dividuals as  well  as  with  corporations 
organized  for  such  purposes.  Citi- 
zens' Electric-Light  and  Power  Co.  v. 
Sands,  95  Mich.  551;  55  N.  AV. 
Eep.  452,  per  Long,  J. :  "It  is  said 
that  great  evils  would  result  if  these 
privileges  were  granted  individuals, 
instead  of  corporations  organized  for 
such  purposes.  This  is  a  matter  of 
legislative  concern,  and  not  a  question 
for  the  courts.  But  we  do  not  see 
how  such  evils  can  result  if  such 
privileges  are  permitted  to  individuals. 
It  is  the  concern  of  the  municipality 
to  light  its  streets  by  the  cheapest  and 
best  attainable  means,  and  the  munici- 
pal authorities  must  have  some  dis- 
cretion in  determining  the  merits  and 
reliability  of  the  various  methods  of 
reaching  that  result.  City  of  Detroit 
V.  Hosmer,  Circuit  Judge,  79  Mich. 
384." 


'  Kiichli  V.  Minnesota,  etc.,  Co., 
58  Minn.  418;  59  N.  W.  Eep.  1088, 
per  Canty,  J.:  "It  is  urged  that 
making  a  contract  this  year,  to  be 
performed  in  part  this  year,  in  part 
next  year,  and  in  part  the  year  after, 
and  paid  for  only  as  performed,  is  not 
incurring  liability  at  the  time  the  con- 
tract is  made,  as  the  tax  will  be 
levied  before  the  debt  is  created;  that 
is,  before  the  liability  matures.  To 
this  it  may  be  answered  that  a  liability 
is  incurred  when  the  contract  is  made. 
The  point  here  involved  is  disposed  of 
in  the  cases  of  Johnston  v.  Board  of 
County  Comrs.,  27  Minn.  64 ;  6  N.  W. 
Rep.  41 1 ,  and  Rogers  v.  Le  Sueur  Coun- 
ty, 57  Minn.  434;  59  N.  W.  Rep.  488, 
where  the  court  held  that  a  liability 
was  incurred  when  the  contract  was 
made,  though  not  to  be  performed,  or 
the  performance  paid  for,  until  after 
the  taxes  of  subsequent  years  would 
be  available  to  pay  it." 
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being  emptied,  it  was  held  that  plaintiff  was  entitled  to  recover.* 
A  contract  between  a  city  and  a  water  company,  whereby  the 
latter  agrees  to  furnish  water  for  the  extinguishment  of  fires, 
does  not  give  a  private  person,  whose  property  is  burned 
up  through  failure  to  furnish  water,  any  right  of  action  there- 
for against  the  company,  since  he  is  no  party  to  the  contract.^ 

§  1201.  Contracts  for  safe-keeping  of  streets. — Towns  and 
cities  are  required  by  law  to  keep  their  roads  and  streets  so 
that  they  shall  be  safe  and  convenient  for  travelers.  What- 
ever their  legal  duty  requires  of  them  in  that  regard  they  are 
bound  by  law  to  do,  and  can  not  bind  themselves  tp  do  more. 
A  street  in  the  city  of  Auburn  was  incumbered  on  one  side  by 
buildings  projecting  into  it.  On  the  other  side  the  abutters 
deeded  a  narrow  strip  of  land  to  the  city  as  a  consideration  for 
its  covenant  to  remove  these  buildings  from  within  the  street. 


^  Watson  V.  Needham,  161  Mass. 404 ; 
37  N.  E.  Rep.  204,  per  Knowlton,  J. ; 
"The  town  was  acting  in  the  perform- 
ance of  a  public  duty,  in  supplying 
water  for  public  use,  and  incidentally 
was  making  contracts  with  individ- 
uals, adapted  to  the  circumstances  of 
each  particular  case.  It  would  not  be 
expected  to  guaranty  a  supply  of  w^a- 
ter  against  all  contingencies,  but  only 
to  guaranty  proper  effort  to  insure  a 
constant  supply.  In  the  regulations, 
which  were  made  part  of  the  contract, 
the  right  to  shut  off  the  water  in  all 
cases  when  it  becomes  necessary  to 
make  extensions  or  repairs,  and  when- 
ever the  commissioners  deem  it  expe- 
dient, was  expressly  reserved.  Sub- 
ject only  to  that  reserved  right,  the 
town  was  bound  to  use  reasonable 
care  and  diligence  to  have  ready  for 
delivery  a  sufficient  supply  of  water 
for  the  plaintifl's  use,  so  long  as  the 
contract  remained  in  force.  Merri- 
mack Eiver  Savings  Bank  u.  City  of 
Lowell,  152  Mass.  556;  26  N.  E.  Rep. 
97.  There  was  evidence  from  which 
the  court  was  warranted  in  finding  a 
breach  of  this  contract.  The  damage 
to  the  plaintiff  did  not  result  from  the 


exercise  of  the  reserved  right  to  shut 
off  the  water.  It  was  caused  by  aleak 
which  remained  undiscovered  until 
after  the  standpipe  had  been  emptied, 
and  there  was  no  longer  any  pressure 
in  the  service  pipes.  The  testimony 
of  the  expert,  and  the  other  facts  of 
the  case,  warranted  the  inference  that 
due  diligence  was  not  used  to  discover 
such  leaks  quickly,  and  to  shut  off  the 
flow  of  water  to  the  place  of  the  leak, 
and  to  start  pumping  engines,  so  as 
to  prevent  the  standpipe  from  being 
emptied.  It  was  not  contended  that 
the  plaintiff  was  in  fault,  nor  that  the 
town  should  be  relieved  from  liability 
on  the  ground  that  it  was  not  account- 
able for  the  neglect  of  the  water  com- 
missioners. Hand  v.  Brookline,  126 
Mass.  324;  Neff  v.  Inhabitants  of 
Wellesley,  148  Mass.  487;  20  N.  E. 
Rep.  111.  The  ruling  in  regard  to  the 
amount  of  damages  recoverable  was 
correct.  Stock  v.  City  of  Boston,  149 
Mass.  410;  21  N.  E.  Rep.  871." 

*  House  V.  Houston  Water-Works 
Co.  (Texas  Civ.  App.  1893),  22  S.  W. 
Rep.  277.  See  also.  Fitch  v.  Seymour 
Water  Co.,  139  Ind.  214. 
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and  keep  the  same  open  and  wrought  its  whole  length,  includ- 
ing the  strip  conveyed  to  it.  In  a  suit  upon  the  covenant,  it 
was  held  that  it  was  ultra  vires,  and  void ;  also,  that  the  land, 
having  been  conveyed  without  consideration,  should  be  re- 
turned.' 


'  Penley  v.  City  of  Auburn,  85  Maine, 
278;  27  Atl.  Rep.  158;  Haskell,  J.: 
"A  street  in  Auburn  was  incum- 
bered on  one  side  by  buildings  pro- 
jecting into  it.  On  the  other  side 
the  abutters  deeded  a  narrow  strip 
of  land  to  the  city  as  a  considera^ 
tion  for  its  covenant  to  remove  these 
buildings  from  within  the  street,  and 
keep  the  same  open  and  wrought  its 
whole  length,  including  the  strip  of 
land  conveyed  to  it.  In  a  suit  upon 
the  covenant,  it  ia  objected  that  it 
was  ultra  vires  and  is  void.  The  objec- 
tion is  well  taken.  If  public  con- 
venience and  necessity  required  the 
street  to  be  kept  open  its  whole 
width,  it  was  the  duty  of  the  city  to 
keep  it  so.  If  not,  the  city  was  neither 
required  to  do  it,  nor  could  it  execute 
a  valid  covenant  to  do  it.  Whatever 
its  legal  duty  was,  it  was  bound  to  do, 
and  could  bind  itself  to  do  no  more. 
No  case  has  been  cited  that  holds  a 
municipal  corporation  liable  to  an  in- 
dividual on  its  covenant  to  perforin  a 
municipal  duty  required  of  it  by  law , 
and  it  is  common  learning  that  the 
covenant  of  a  business  corporation, 
even,  to  do  an  act  bej'ond  its  char- 
tered powers,  is  void,  as  ultra  vires. 
Davis  V.  Old  Colony  Railroad  Co.,  131 
Mass.  258;  Thomas  v.  Railroad  Co., 
101  U.  S.  71 ;  Green  Bay,  etc.,  R.  Co.  v. 
Union  Steamboat  Co.,  107  U.  S.  98-100 ; 
2  Sup.  Ct.  Rep.  221 ;  Bailey  v.  ]\Ietho- 
dist  Episcopal  Church,  71  Maine,  472. 
The  law  imposes  a  duty  upon  munici- 
pal corporations  to  keep  their  roads 
and  streets  so  that  they  shall  be  safe 
and  convenient  for  travelers,  under 
penalty  of  indictment  and  fine.  Re- 
vised Statutes,   c.   18,  §  52.    That  is 


their  whole  duty.  The  law  requires 
no  particular  width  for  the  traveled 
part  of  the  way.  That  is  governed 
by  the  necessities  of  travel  in  each 
particular  case.  Baldwin  v.  Bangor, 
36  Maine,  618 ;  Bryant  v.  Biddeford, 
39  Maine,  193;  Farrell  v.  Oldtown, 
69  Maine,  72;  Wellman  v.  Dickey, 
78  Maine,  29;  2  Atl.  Rep.  133.  The 
traveler  may  use  any  part  of  the 
way  to  travel  upon,  and,  if  obstructed 
in  the  exercise  of  that  right,  has  a 
remedy  against  the  person  unlawfully 
placing  the  obstruction  there.  Dickey 
v.  Maine  Telegraph  Co.,  46  Maine,  483 ; 
Parsons  v.  Clark,  76  Maine,  476.  If  the 
way  be  incumbered  by  buildings  or 
fences  or  otherwise,  so  as  to  create  a 
common  nuisance,  it  may  be  indicted 
and  abated ;  and  if  an  individual  suf- 
fers any  special  and  peculiar  damage 
to  himself  from  such  nuisance,  beyoHd 
that  suffered  by  the  public,  or  dam- 
ages, if  the  nuisance  be  private,  the 
law  gives  him  a  right  of  action  there- 
for. Revised  Statutes,  c.  17,  §§  5-13; 
Dickey  v.  Maine  Telegraph  Co.,  46 
Maine  483 ;  Brown  r. Watson, 47  Maine, 
161 ;  Davis u.Weymouth,80  Maine, 307; 
14  Atl.  Rep.  199 ;  Holmes  D.Corthell,  80 
Maine,  31;  12  Atl.  Rep.  730;  Jackson 
V.  Castle,  80  Maine,  119;  13  Atl.  Rep. 
49 ;  Jackson  v.  Castle,  82  Maine,  579 ; 
20  Atl.  Rep.  237.  The  duty  of  the 
municipality  is  commensurate  with 
the  necessities  of  public  travel.  When 
that  is  served,  and  the  way  is  made 
safe  and  convenient  therefor,  munici- 
pal liability  ends.  If  the  way  is  then 
incumbered,  to  the  nuisance  of  in- 
dividuals or  the  public,  remedies 
against  others  than  the  municipality 
must  be  sought.     In  the  case  at  bar 
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§  1202.  City  contract  with  water  company. — Where  a  con- 
tract between  a  borough  and  a  water  company,  authorizing  the 
latter  to  erect  water-works,  places  no  restriction  on  the  right 
of  the  borough  to  erect  water-works  in  the  future,  it  may  exer- 
cise that  right,  although  thereby  practically  it  destroys  the 
value  of  the  water  company's  franchises  granted.'  And  such 
a  contract  entered  into  by  a  borough  before  an  ordinance  au- 
thorizing the  same  was  passed,  is  not  void,  if  the  contract  was 
actually  adopted  and  authorized  by  vote  in  the  form  of  a  reso- 
lution at  a  properly  called  meeting  of  the  council,  and  an  ordi- 
nance was  subsequently  enacted  directing  the  erection  of  water- 
works according  to  the  plans  and  specifications  previously 
adopted.''     The  California  act,  which  provides  that  any  con- 


the  plaintiffs'  assignors  had  conveyed 
land  to  the  city  as  a  consideration  for 
its  covenant  in  suit,  that  is  adjudged 
void  as  ultra  vires.  The  plaintiffs 
have  been  guilty  of  no  fraud,  and  are 
not  in  fault.  The  land  was  conveyed, 
therefore,  without  consideration,  and 
should  be  returned.  Morville  v.  Amer- 
ican Tract  Soc,  123  Mass.  129;  Chap- 
man V.  County  of  Douglass,  107  U.  S. 
348 ;  2  Sup.  Ct.  Rep.  62 ;  Salt  Lake  City 
</.  Hollister,  118  U.  S.  256-263 ;  6  Sup. 
Ct.  Eep.  1055." 

'  Appeal  of  Howard,  162  Pa.  St.  374 ; 
29  Atl.  Eep.  641,  per  Green,  J. :  "The 
difficulty  arises  from  the  character  of 
the  defendant  corporation.  It  is  a 
municipal  body,  clothed  with  the 
power  of  legislation,  to  a  limited  ex- 
tent ;  ahd,  when  within  the  limits  of 
its  authority,  its  acts  are  obligatory, 
not  only  upon  the  municipal  body  in 
its  organized  capacity,  but  upon  the 
citizens  who  dwell  within  its  territo- 
rial confines.  In  the  very  important 
contract  which  was  made  between  it 
and  the  water  company,  there  was  no 
restriction  placed  upon  its  right  to 
erect  water- works  in  the  future.  That 
is  a  right  given  to  all  such  bodies  by 
law,  and  they  may  exercise  it,  no 
matter  at  what  cost  to  private  com- 


panies, whose  franchises  are  held 
subject  to  such  right.  This  subject 
was  fully  considered  by  this  court  in 
the  case  of  Lehigh  Water  Co.'s  Ap- 
peal, 102  Pa.  St.  515,  where  we  held 
that  the  right  of  a  borough  to  erect 
water-works  was  entirely  independent 
of  the  right  of  private  corporations  to 
erect  similar  works,  and  that  it  was  a 
matter  of  no  consequence  that  such 
erection  injured  private  franchises  of 
the  same  character." 

2  Appeal  of  Howard,  162  Pa.  St.  374 ; 
29  Atl.  Rep.  641,  per  Green,  J. :  "It  is 
true,  there  should  have  been  such  an 
ordinance.  The  act  of  April  28,  1854 
(P.  L.  513),  requires  that  ordinances 
of  the  borough  of  Birmingham  shall 
be  recorded;  but  no  penalty  is  pro- 
vided for  its  violation,  except  that 
such  ordinances  shall  not  go  into  ef- 
fect until  two  weeks  after  they  have 
been  recorded.  And  this  was  held 
mandatory  in  Appeal  of  Borough  of 
Verona,  108  Pa.  St.  83.  The  act  ap- 
pears to  be  applicable  to  the  borough 
of  Millvale,  because  the  act  of  March 
18,  1869  (P.  L.  422),  confers  all  the 
rights,  privileges,  franchises,  etc.,  of 
the  borough  of  East  Birmingham  upon 
the  borough  of  Millvale.  But  in  Ve- 
rona's Appeal  it  was  held  that  an  act 
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tract  made  between  a  city  and  a  water  company  organized  un- 
der that  act,  for  a  supply  of  water,  shall  be  valid  and  binding 
in  law,  but  shall  not  take  from  the  city  the  right  to  regulate 
the  rates  for  water,  has  no  application  to  a  contract  made  for 
the  same  purpose  with  individuals  not  organized  under  this 
act.'  Where  a  water  company  contracts  to  supply  the  city  and 
its  citizens  with  well-settled  ard  wholesome  water,  the  city  is 
not  bound  to  accept  and  pay  for  the  water  furnished  for  public 
purposes  unless  it  is  well-settled  and  wholesome;  and  the  mere 
occasional  use  of  the  water  actually  furnished,  without  a  fair 
opportunity  for  examination  and  rejection,  has  been  held  to 
constitute  no  acceptance/ 

§  1203.  Mutual  liabilities. — Where  a  contract  by  which  a 
water- works  company  agreed  with  a  city  to  furnish  water  for 
domestic  and  certain  public  purposes,  and  also  to  keep  a  des- 

passed  in  1873,  validating  tlie  general 
plan  of  the  borough,  cured  the  defect 
arising  from  the  want  of  record.  And 
in  Borough  of  Milford  v.  Milford  Wa- 
ter Co.,  12-i  Pa.  St.  610 ;  17  Atl.  Rep.  185, 
so  much  relied  upon  by  appellants,  it 
was  held  that,  although  the  original  or- 
dinance was  void,  because  members  of 
the  water  company  were  also  members 
of  the  councils,  another  and  similar 
ordinance  might  have  been  passed  at 
any  time  subsequently,  when  the 
councils  were  purged  of  the  presence 
of  the  members  of  the  water  company. 
In  the  present  case,  we  are  not  refer- 
red to  any  provision  of  the  law  which 
makes  the  contract  void  for  want  of  a 
previously  enacted  ordinance,  where 
it  was  actually  adopted  and  author- 
ized by  proper  vote,  in  the  form  of  a 
resolution  at  a  properly  called  meet- 
ing of  the  council." 

'Santa  Ana  Water  Co.  ■».  San  Bue- 
naventura, 56  Fed.  Rep.  339. 

'  Winfield  Water  Co.  v.  City  of 
Winfield,  51  Kan.  104;  33  Pac.  Rep. 
714,  per  Allen,  J.:  "There  can  be  no 
acceptance  when  there  has  been  no 
opportunity  of  rejecting.     1  Benjamin 


on  Sales,  176.  Phillips  v.  Bistolli,  2 
Barn.  &  C.  511.  All  the  authorities 
are  to  the  effect  that  the  acceptance 
of  property  sold  depends  on  the  na- 
ture of  tire  article,  the  mode  of  deliv- 
ery, and  the  possibility  of  examina- 
tion and  return;  and,  while  some 
light  may  be  thrown  on  the  question 
in  this  case  by  the  decisions  of  the 
courts  in  reference  to  the  sale  and  de- 
livery of  ordinary  chattels,  we  must 
not  lose  sight  of  the  facts  and  circum- 
stances connected  with  this  transac- 
tion, and  of  the  marked  peculiarities 
which  attend  a  sale  and  delivery  of  wa- 
ter through  a  system  of  water-works." 
In  the  case  of  Pierson  v.  Crooks,  115 
N.  Y.  539;  22  N.  E.  Rep.  349,  the 
court  says:  "The  mere  use  of  an  ar- 
ticle on  trial  may  in  some  cases  be 
contemplated  by  the  parties  as  a 
means  by  which  the  vendee- is  to  as- 
certain whether  it  corresponds  in 
quality  with  the  article  agreed  to  be 
furnished.  In  such  a  case,  mere  use 
is  not  inconsistent  with  a  supposed 
right  to  reject  for  cause,  and  will  not 
constitute  an  acceptance." 
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ignated  number  of  hydrants  constantly  supplied  with  water 
under  sufficient  pressure  for  effective  fire  service  for  a  term  of 
years,  has  been  substantially  performed  as  to  the  first-named 
purpose,  but  not  as  to  the  latter,  and  the  city  has  voluntarily 
accepted  and  received  the  benefit  of  its  performance  as  to  the 
first  part  of  the  contract,  knowing  that  the  contract  was  not 
being  fully  performed  as  to  the  last-named  part  thereof,  it  is 
precluded  from  insisting  upon  a  performance  of  the  residue  as 
a  condition  precedent  to  its  liability  to  pay  for  what  it  has  re- 
ceived, and  must  rely  upon  its  claim  for  damages  as  to  the 
part  not  performed.'  Where  a  city  entered  into  a  contract 
with  a  water  company  for  the  construction  of  a  system  of  water- 
works, and  supplying  the  city  and  its  citizens  with  "well- 
settled  and  wholesome  water,"  the  city  contracting  for  certain 
rates   for  the  use  of  hydrants    in  the  extinguishment   of  fires, 


1  Sykes  v.  City  of  St.  Cloud  (Minn. 
1895),  62  N.  W.  Rep.  613,  Buck,  J.: 
"Of  course,  if  the  company  had  not 
furnished  any  water,  it  could  not  have 
collected  any  rental.  It  was  its  duty 
under  the  contract  to  furnish  this 
water,  and  this  was  a  continuing  duty 
on  its  part;  and,  in  the  absence  of 
any  acts  of  waiver  or  enjoying  and 
participating  in  the  benefits  of  the 
service  performed,  it  would  be  a  con- 
dition precedent  to  enable  the  com- 
pany to  recover  for  rental  of  the  hy- 
drants. We  think,  however,  that  the 
rule  laid  down  in  Wiley  v.  Inhabitants 
of  Athol,  150  Mass.  426;  23  N.  E.  Rep. 
311,  is  a  fair  and  equitable  one,  viz. : 
'But  although  conditions  precedent 
must  be  performed,  and  a  partial  per- 
formance is  not  sufficient,  but  when  a 
contract  has  been  performed  in  a 
substantial  part,  and  the  other  party 
has  voluntarily  accepted  and  received 
the  benefit  of  the  part  performance, 
knowing  that  the  contract  was  not 
being  fully  performed,  the  latter  may 
thereby  be  precluded  from  relying 
upon  the  performance  of  the  residue 
as  a  condition  precedent  to  his  liabil- 
101 


ity  to  pay  for  what  he  has  received, 
and  may  be  compelled  to  rely  upon 
his  claim  for  damages  in  respect  of 
the  defective  performance.'  It  is 
claimed  by  the  defendant  that  there 
must  be  a  punctilious  performance  of 
the  contract  on  the  part  of  the  water- 
works company,  or  that  it  can  not 
recover  at  all,  because  in  case  of  de- 
fective service  there  is  no  means  of 
measuring  the  damages  which  would 
accrue  between  full  and  complete 
service  and  inefficient  or  defective 
service.  In  the  case  of  Wiley  ».  In- 
habitants of  Athol,  150  Mass.  426, 
heretofore  cited,  it  was  held  that  'the 
measure  of  damages  was  the  difference 
between  the  value  of  the  supply  of 
water  actually  furnished  and  of  that 
which  by  the  contract  should  have 
been  furnished  estimated  with  refer- 
ence to  the  uses  for  which  it  was  fur- 
nished.' We  are  of  the  opinion  that 
the  rule  adopted  in  that  case  is  correct 
and  applicable  to  the  case  at  bar  if 
the  defendant  should  so  amend  its 
answer  as  to  conform  to  the  rule  of 
law  herein  laid  down." 
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flushing  of  gutters,  etc.,  and  the  company  agreed  to  furnish 
water  to  the  city  free  at  certain  public  places,  and  to  furnish 
it  to  the  citizens  at  certain  rates,  it  was  held  that  the  city 
authorities  had  power  to  enforce  the  terms  of  the  contract  as 
to  the  quality  of  the  water  supplied  to  private  citizens  for  pri- 
vate uses,  as  well  as  to  the  citj^  for  public  purposes.' 

§  1204:.    Contracts  with  railroad  and  telegraph  companies. — 

Under  their  general  powers  to  regulate  the  use  of  streets,  mu- 
nicipal authorities  can  permit  the  use  of  the  surface  of  the 
streets  for  the  erection  of  telegraph  and  telephone  poles,  and 
the  laying  of  railroad  tracks  ;  the  space  above  the  surface  for 
stringing  electric  wires  for  the  transmission  of  messages 
and  the  creation  of  light ;  and  may  also  permit  the  laying  of 
water  and  gas  pipes  and  sewers  beneath  the  surface.^  This 
power  to  regulate  the  use  of  streets  is  not  confined  to  the  regu- 
lation of  travel  thereon,  but  under  it  the  city  may  allow  gas, 
water  and  sewer  pipes  to  be  laid  therein,  and  may  cause  wells 
therein  to  be  filled,  and  may  permit  the  erection  and  mainte- 
nance of  telegraph  poles  upon  the  surface.  All  these  uses  are  con- 
sistent with  the  uses  for  which  the  streets  are  acquired  or  ded- 
icated.' Thus,  under  its  general  power  to  regulate  the  use  of 
streets,  it  has  been  held  that  the  city  of  St.  Louis  has  authority 
to  authorize  corporations  and  persons,  for  the  purpose  of 
serving  the  public,  to  string  telegraph,  telephone  or  electric 
light  wires,  upon  poles  above  the  surface,  or  through  con- 
duits beneath  the  surface  of  the  streets,  provided  such  structures 
and  mechanical  appliances  do  not  materially  interfere  with  the 
ordinary  uses  of  the  streets  and  public  travel  thereon.  But 
the  city  has  no  power,  under  this  or  any  other  provision  of  its 
charter,  to  authorize  such  a  use  of  the  street,  although  for  pub- 
lic purposes,  as  will  destroy  its  usefulness  as  a  public  thorough- 

1  WinfleldWatei-Co.  J).  CityofWin-  Mo.  131 ;  22  S.  W    Rep.  898.     These 

field,  51  Kan.  104;  32  Pac.  Rep.  663.  uses  are  all  of  a  public  nature,  and 

Miilia  Bldg.  Assn.  v.  Bell  Tel.  Co.,  are  not  inconsistent  with  the  public 

88  Mo.  258;  City  of  St.  Louis  v.  Bell  uses  to  which  the  streets  were  dedi- 

Tel.  Co.,  96  ilo.  623;  10  S.  W.  Rep.  cated. 

107;  Ferrenbach   r.   Turner,    86   I\lo.  '  Schopp  v.  City  of   St.    Louis,  117 

410;  Sohopp  u.  City  of  St.  Louis,  117  Mo.  131. 
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fare.'  So  it  is  well  settled  that  the  city  of  St.  Louis  has  no 
power  to  authorize  the  appropriation  of  any  parts  of  any  of  its 
streets  for  private  purposes.  The  power  to  regulate  the  use  of 
streets  refers  to  legitimate  public  uses  not  inconsistent  with 
the  ordinary  and  paramount  use  for  travel  thereon,  or  with  the 
private  rights  of  abutting  property  owners.  An  ordinance 
which  has  the  effect  of  diverting  the  streets  from  a  public  to  a 
private  use,  or  of  unreasonably  appropriating  them  to  a  public 
use  other  than  that  of  ordinary  travel  by  pedestrians  and  ve- 
hicles, is  ultra  vires  and  void.^  Under  the  New  Jersey  stat- 
ute of  1893,  the  board  of  street  and  water  commissioners  of 
Jersey  City  is  the  proper  municipal  authority  to  enter  into  con- 
tracts with  railroad  companies  whose  roads  enter  or  lie  within 
the  city,  and  said  board  may  make  such  contracts  by  resolu- 
tion, without  the  concurrence  of  any  other  board,  and  notwith- 
standing the  veto  of  the  mayor.' 

§  1205.  Grants  by  city  not  to  be  impaired. — Where  rights 
and  privileges  have  been  lawfully  granted  to  either  a  private  or 
public  corporation  and  duly  accepted  and  valuable  improve- 
ments have  been  made  on  the  faith  of  such  grant,  a  contract 
has  been  entered  into  thereby,  the  impairment  of  which  by  a 
law  of  the  state,  whether  passed  by  the  legislature  thereof, 
or  by  a  municipality  authorized  by  it,  is  prohibited  by  the 
constitution   of  the   United  States,*    The  city  council  of  New 

'  Lockwood  V.  Wabash  R.  Co.,  122  for  only  'a  contract,'  and  the  board 

Mo.  86;   26  S.  W.  Rep.  698;    Knapp,  may  contract    by   resolution,   unless 

etc.,  Co.  V.  St.  Louis  Transfer  Ry.  Co.,  some  additional  solemnity  be  express- 

126  Mo.  26 ;    28  S.  W.  Rep.  627,  and  ly  required.    City  of  Jersey  City  v. 

cases  cited.  Lehigh  Valley  Terminal   R.   Co.,  55 

2  Knapp,  etc.,  Co.  u.  St.  Louis  Trans-  N.  J.  Law,  203;  26  Atl.  Rep.  148." 

fer  Ry.  Co.,  126  Mo.  26;    Dubach  v.  'Dartmouth   College  v.  Woodward, 

Hannibal,  etc.,  R.  Co.,  89  Mo.  483;   1  4  Wheat.  (U.  S.)  518;  Chicago b.  Sheld- 

S.W.  Rep.86;  Belcher  Sugar  Refinery  on,  9  Wall.  (U.  S.)  50;  Shields  u.  Ohio, 

Co.  ■«.  St.  Louis  Grain  Elevator  Co.,  82  95U.  S.  319;    New  Jersey  «.  Yard,  95 

Mo.  121 ;  Schopp  v.  City  of  St.  Louis,  U.S.  104 ;  Railroad  Co.^'.  Richmond,  96 

117  Mo.  131 ;    Glaessner  v.  Anheuser,  U.S.  521 ;  Wright  jj.Nagle,  101  U.S. 791 ; 

etc.,  Association,  100  Mo.  508;    13  S.  Greenwood  ti.  Freight  Co.,  105  U.S.  13; 

W.  Rep.  707.  New  Orleans,  etc.,  R.  Co.  v.  Delamore, 

'United  N.  J.  R.  Co.  v.  National,  114  U.S. 501 ;  5  Sup. Ct.  Rep,  1009;  New 

etc.,  R.  Co.  (N.  J.  1895),  31  Atl.  Rep.  Orleans   Gas  Light  Co.  v.  Louisiana 

981,  Dixon,  J. :  "The  act  of  1893  calls  Light,  etc., Co.,  115 U.S.  650;  6  Sup.  Ct. 
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Orleans  has  the  power  to  refuse  the  grant  for  a  right  of  way 
through  the  streets  of  the  city  to  a  railroad  operated  beyond  the 
city  limits.     It  may  also  demand  a  price  for  the  privilege;  and 


Eep.  252 ;  New  Orleans  Water  "Works 
Co.  V.  Rivers,  115  U.  S.  674 ;  6  Sup.  Ct. 
Eep. 273;  Sioux  City  St. Ey. Co. u.  Sioux 
City,  138  U.  S.  98;  11  Sup.  Ct.  Eep. 
226;  City  of  St.  Louis  v.  W.  U.  Tel. 
Co.,  148  TJ.  S.  92;  13  Sup.  Ct.  Eep. 
485 ;  Saginaw  Gas  Light  Co.  v.  City  of 
Saginaw,  28  Fed.  Eep.  529 ;  Coast  Line 
E.  Co.  u.  Mayor,  etc.,  City  of  Savan- 
nah, 30  Fed.  Eep.  646;  Citizens'  St.  E. 
Co.  V.  City  of  Memphis,  53  Fed.  Eep. 
715;  State  v.  Corrigan  Consol.  St.  Ey. 
Co.,  85  Mo.  263;  City  of  Burlington 
V.  Burlington  St.  Ey.  Co.,  49  Iowa, 
144.  In  Baltimore  Trust,  etc.,  v. 
Baltimore,  64  Fed.  Eep.  153,  it  ap- 
peared that  the  city  council  of  Balti- 
more, whose  general  powers  included 
the  power  to  exercise  full  control  over 
the  streets  of  the  city,  and  regulate 
their  use  by  railway  tracks,  passed  an 
ordinance  granting  leave  to  a  street 
railway  company  to  construct  tracks 
in  certain  streets,  including  a  double 
track  in  L.  street,  upon  certain  condi- 
tions to  be  performed  by  the  company, 
which  ordinance  was  accepted  by  the 
company.  Subsequently,  thestate  leg- 
islature, in  view  of  a  doubt  of  the  au- 
thority of  the  city  council  to  pass  such 
ordinance,  ratified  the  same  by  an  act 
which  also  provided  that  the  city 
council  should  have  the  same  power 
in  reference  to  its  amendment  or  re- 
peal as  it  would  have  in  respect  to  an 
ordinance  passed  under  its  general 
powers.  The  railway  company  mort- 
gaged its  railway  and  railway  tracks, 
including  the  line  authorized  by  said 
ordinance,  to  the  complainant,  to  se- 
cure an  issue  of  bonds,  and  proceeded 
to  construct  the  line.  While  the  con- 
struction was  in  progress,  the  city 
council  of  B.  repealed  so  much  of  the 
ordinance  as  authorized  a  double  track 


on  L.  street.  It  was  held  that  such 
ordinance,  having  been  accepted  by 
the  company,  constituted  an  inviola- 
ble contract  between  the  municipal 
corporation  and  the  company ;  and 
since  the  general  powers  of  the  city 
council,  as  above  stated,  did  not  in- 
clude power  to  repeal  an  ordinance 
creating  a  contract,  and  as  the  ratify- 
ing act  gave  no  power  to  repeal  be- 
yond the  general  powers,  the  repeal 
was  an  impairment  of  such  contract, 
and  a  violation  of  §  10,  article  1, 
of  the  constitution  of  the  United 
States.  In  New  York,  etc..  Ferry 
Co.  V.  New  York,  146  N.  Y.  145;  40 
N.  E.  Eep.  785,  it  appeared  that  the 
city  in  1867  granted  plaintiff  the  right 
to  operate  a  ferry,  with  lease  of  cer- 
tain premises,  for  ten  years ;  the  lease 
providing  that  any  succeeding  lessee 
should  purchase  the  tenant's  ferry 
property,  as  provided  by  Act  of  1857, 
§  41.  Under  a  subsequent  agreement, 
plaintiff  surrendered  the  premises, 
and  defendant  executed  another  lease 
for  the  unexpired  term,  and  cove- 
nanted, in  case  the  lease  was  not  re- 
newed, to  pay  plaintiff  for  its  ferry 
fixtures  erected  on  the  new  premises 
"in  the  manner  provided  for  in  and 
by  said  first-mentioned,  recited  in- 
denture or  lease."  At  the  expiration 
of  the  lease,  plaintiff  demanded  a  re- 
newal thereof  on  the  same  terms, 
which  was  refused ;  and  a  lease  for 
ten  years  was  granted  for  a  larger 
sum  to  another  corporation.  It  was 
held  that  the  lease  did  not  entitle 
plaintiff  to  a  renewal  thereof,  as  such 
contract  would  have  been  contrary  to 
the  act  of  1857,  requiring  such  leases 
to  be  made  every  ten  years  to  the 
highest  bidder. 
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if  it  deem  the  exercise  of  the  power  reasonable  and  proper,  it 
may  grant  the  right  of  way  to  a  railroad  operating  its  lines 
beyond  the  city  into  other  territory,  without  compensation  iu 
money,  but  for  other  considerations.  In  such  a  case,  if  the 
grant  is  accepted,  it  is  irrevocable,  except  for  a  violation  of  its 
terms.'  Cities  and  towns,  as  municipal  corporations,  possess 
a  double  character,  the  one  governmental,  legislative,  or  public; 
the  other  proprietary  or  private.  In  the  former  such  a  corpo- 
ration is  made,  by  the  state,  one  of  its  instruments  for  the  ex- 
ercise of  certain  political  powers,  which  can  not  be  controlled 
or  embarrassed  by  any  contract  of  the  corporation;  but  in  its 
proprietary  or  private  character  powers  are  conferred  for  the 
private  advantage  of  the  particular  corporation,  and,  as  to 
such  powers,  and  contracts  made  thereunder,  such  corpora- 
tions are  to  be  regarded  as  private.  In  the  exercise  of  its  gov- 
ernmental powers,  a  municipal  corporation  has  a  discretion  as 
to  the  time  and  manner  of  making  improvements,  but  when 
it   has   exercised   this   discretion    the    duty  becomes    purely 


'  East  Louisiana  R.  .Co.  v.  City  of 
New  Orleans,  46  La.  Ann.  526;  15  So. 
Rep.  157,  per  McEnery,  J. :  "As  the 
road  of  plaintiff  is  not  a  street  railway, 
the  city  council  had  the  power  to  grant 
the  franchise  without  requiring  a  com- 
pliance with'Act  No.  135  of  1888.  Con-  v 
stitution,  art.  243.  The  consent  of 
the  city  is  only  necessary  to  grant  the 
privilege  of  a  right  of  way  to  a  rail- 
road running  beyond  the  city's  limits. 
Revised  Statutes,  §  689.  Having 
granted  the  franchise  to  plaintiff,  and 
it  having  been  accepted,  the  contract 
was  perfected.  City  of  New  Orleans 
11.  Great  Southern  Telephone  and  Tel- 
egraph Co.,  40  La.  Ann.  41 ;  3  So.  Rep. 
533.  In  the  case  of  City  of  New  Or- 
leans V.  Great  Southern  Telephone  and 
Telegraph  Co.,  40  La.  Ann.  41;  3  So. 
Rep.  533,  this  court  said  :  'Obviously, 
upon  the  clearest  considerations  of 
law  and  justice,  the  grant  of  author- 
ity to  defendant,  when  accepted  and 
acted  upon,   became  an    irrevocable 


contract;  and  the  city  is  power- 
less to  set  it  aside,  or  to  interpolate 
new  and  more  onerous  considerations 
therein.  Such  has  been  the  well-recog- 
nized doctrine  of  the  authorities  since 
the  Trustees  of  Dartmouth  College  v. 
Woodward,  4  Wheat.  518.'  The  city 
of  New  Orleans  can,  as  a  matter  of 
right,  refuse  to  grant  the  authority  for 
a  passage  through  its  streets  of  a  rail- 
road. It  can  also  demand  a  price  fbr 
the  privilege.  But  it  can  also,  as  a  mat- 
ter of  right,  if  it  deem  the  exercise  of 
the  power  reasonable  and  proper, 
grant  the  right  of  way  to  a  railroad 
operating  its  line  into  other  territory, 
without  a  compensation  in  money, 
but  for  other  considerations.  In  the 
instant  case  the  council  has  granted 
to  a  railroad  company  a  right  of  way 
through  certain  streets  for  the  purpose 
of  operating  its  road  beyond  the  limits 
of  the  city.  The  grant  has  been  ac- 
cepted, and,  except  for  a  violation  of 
its  terms,  it  is  irrevocable." 
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ministerial,  and  it  has  no  power  to  revoke  contracts  made  in 
reference  to  the  carrying  out  of  such  improvements.' 

§  1206.    City  charter  to  street  railroad  as  contract. — It  is 

settled  that  a  charter  granted  by  the  common  council  to  a  street 
railway  company,  and  accepted  by  the  company,  toconstruct  and 
operate  a  street  failway  within  the  corporate  limits  of  a  city  con- 
stitutes a  contract  between  such  street  railway  company  and  the 
city.*  Where  an  agreement  was  made  by  a  city  with  a  railway 
company  not  to  oppose  before  the  railroad  commissioners  certain 
changes  which  the  company  desired  to  make  on  its  line  through 
the  city,  by  which  it  would  partly  cut  off  travel  on  several  streets, 
the  consideration  being  that  the  company  would  pay  the 
property  owners  on  such  streets  whatever  damage  their  prop- 
erty suffered,  and  the  contract  was  entered  into  at  the  request 
of  the  owners  of  the  property  for  their  benefit  and  protection, 
it  was  held  that  the  contract  was  against  public  policy,  and 
void,  since  it  was  made  by  public  officials  in  consideration  of 


'  Safety,  etc.,  Cable  Co.  v.  Baltimore, 
66  Fed.  Rep.  140.  And  see  Western 
Savings  Society  v.  Philadelphia,  31 
Pa.  St.  175. 

^  Western  Paving  and  Supply  Co.  v. 
Citizens'  St.  Ey.  Co.,  128  Ind.  52.5;  26 
N.  E.  Rep.  188,  and  28  N.  E.  Rep.  88. 
*  *  *  In  Coast- Line  R.  Co.  v.  IMayor, 
etc.,  of  Savannah,  30  Fed.  Rep.  646, 
it  is  held  that  an  ordinance  contain- 
ing provisions  for  paving  and  accept- 
ed by  the  railway  company  is  a, 
contract  between  the  city  and  the 
company,  and  a  subsequent  statute 
enacted  by  the  legislature,  increasing 
the  amount  of  pavement  to  be  paid 
for  by  the  railway  company,  impairs 
the  obligation  of  this  contract,  and  is 
void.  In  State  v.  Mayor,  etc.,  30  N. 
J.  Law,  225,  the  rule  is  laid  down  sub- 
stantially as  follows:  "The  mayor 
and  common  council  have  no  authori- 
ty to  impose  regulations  upon  and 
exact  a  license  from  a  street  railway 
company.  Such  powers  must  be 
found,  if  they  exist  at  all,  as  a  condi- 


tion annexed  to  the  grant  of  the  fran- 
chise of  the  company  or  in  the  grant 
of  a  legislative  power  to  the  city  by 
the  legislature,  and  in  this  case  both 
grounds  are  wanting."  In  District  of 
Columbia  %'.  Washington,  etc.,  Ry. 
Co.,  1  Mackey  (D.  C),  361,  the  court 
held  that,  under  an  agreement  in  the 
franchise  of  the  company  to  keep  the 
space  between  the  rails  well  paved, 
the  company  would  be  liable  for  that 
portion  of  the  pavement  laid  on  the 
street  by  the  city.  Niklaus  v.  Conk- 
ling,  118  Ind.  289;  20  N.  E.  Rep.  797; 
People  V.  Gilon,  126  N.  Y.  147;  27  N. 
E.  Rep.  282;  Sioux  City  St.  Ry.  Co.i). 
Sioux  City,  78  Iowa,  742 ;  39N.W.  Rep. 
498 ;  Fort  St.  &  E.  E.  Co.  v.  Schnei- 
der, 15  Mich.  74;  Mayor,  etc.,  of 
New  York  v.  Second  Ave.  R.  Co.,  31 
Hun,  241  ;  City  of  Philadelphia  i'. 
Ridge  Ave.  Pass.  Ry.  Co.,  143  Pa.  St. 
444;  22  Atl.  Rep.  695;  State  v.  Jack- 
sonville St.  R.  Co.,  29  Fla.  .590;  10  So. 
Rep.  590. 
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private  benefit  to  certain  individuals,  and  no  provision  was 
made  by  whicli  tlie  public  was  recompensed  for  its  loss  of  the 
right  of  travel  through  the  street.'  A  city  ordinance  giving  a 
railroad  a  right  of  way  on  condition  that  it  allow  other  roads 
the  use  of  its  tracks  within  the  city  limits,  does  not  bind  it  to 
allow  another  road  the  use  of  tracks,  laid  since  the  ordinance 
went  into  effect,  beyond  the  right  of  way  granted  thereby,  but 
is  binding  in  respect  to  tracks  on  such  right  of  way.^ 


§  1207.  Bridge  contracts. — Where  a  city  builds  a  bridge  un- 
der the  Indiana  statute  giving  cities  full  authority  over  streets 
and  bridges  within  their  limits,  it  can  not  refuse  to  pay  the 
contract  price  of  the  bridge  on  the  ground  that  the  subsequent 
statute  of  1885  provides  that  all  bridges  witliin  city  limits  and 
costing  more  than  five  hundred  dollars  shall  be  constructed 
by  the  county  commissioners,  and,  therefore,  that  the  building 
of  the  bridge  by  the  city  was  ultra  vires.^  A  contract  whereby 
a  city  agrees  to  pay  a  certain  sum  for  the  erection  of  a  bridge 


'  City  of  New  Haven  v.  New  Haven 
R.  Co.,  62  Conn.  252 ;  25  Atl.  Rep.  316. 

''Chicago,  etc.,  R.  Co.  v.  Kansas 
City  R.  Co.,  52  Fed.  Rep.  178. 

2  City  of  NewAlbanyii.Iron  Substruc- 
ture Co.,  141  Ind.  500;  40  N.  E.  Rep. 
44,  Jordan,  J. :  "Section  3161,  Revised 
Statutes  1881,  as  amended  (see  §  3623, 
Revised  Statutes  1894),  grants  to 
cities  full  power  and  authority  over 
the  streets  and  bridges  and  the  con- 
struction of  the  latter.  Therefore, 
under  the  facts  as  found  in  his  case, 
the  contention  of  appellant  that  by 
reason  of  the  act  of  1885,  supra,  its 
common  council  had  been  deprived  of 
its  power  to  procure  the  building  of 
this  bridge,  the  cost  of  which  was 
over  $500,  and  that  its  act  in  so  doing 
was  ultra  vires,  and  hence  it  is  not 
liable  in  this  action,  has  no  support 
under  the  law,  and  can  not  be  sus- 
tained. While  the  act  of  1885,  in 
question,  imposes  the  duty  of  the  con- 
struction of  bridges  in  towns  and  cit- 
ies in  certain  cases  upon  the  board  of 


commissioners,  still  it  can  not  be  held 
that  this  act  was  intended  to  and  does 
withdraw  all  power  from  these  mu- 
nicipalities to  build  bridges  when  they 
deem  it  proper  to  do  so,  especially 
under  the  facts  and  circumstances  as 
they  existed  in  the  case  at  bar.  See 
City  of  Wabash  v.  Carver,  129  Ind. 
552;  29  N.  E.  Rep.  25.  We  do  not 
think  that  it  was  the  intention  of  the 
legislature,  by  the  enactment  of  the 
statute  of  1885,  to  deny  the  right  to 
cities  or  towns  to  construct  bridges 
like  the  one  in  question,  provided 
these  corporations  see  fit  and  proper 
to  claim  and  exercise  the  power  to 
construct  the  same  at  their  own  ex- 
pense. Section  1531,  Elliott's  Supple- 
ment; §3283,  Revised  Statutes  1894, 
and  §3623,  Revised  Statutes  1894 
(§3161,  Revised  Statutes  1881)— must 
be  construed  together,  and  so  con- 
strued as  to  produce  consistency  and 
harmony.  See  Lutz  v.  City  of  Craw- 
fordsville,  109  Ind.  466 ;  10  N.  E.  Rep. 
411." 
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— one-half  on  delivery  of  the  material,  and  the  remainder  on 
completion  and  acceptance  of  the  bridge — creates  a  debt,  witli- 
in  the  Texas  constitutional  provision  that  no  city  shall 
create  any  debt  unless  at  the  same  time  provision  be  made  by 
taxation  for  payment  of  interest  and  creation  of  a  sinking 
fund,  and  is  therefore  invalid  if  no  such  provision  is  made  at 
the  time  of  its  execution,  notwithstanding  payment  of  the  con- 
tract price  is  secured  by  the  proceeds,  paid  into  the  city  treas- 
ury, of  bonds  issued  for  the  purpose,  in  accordance  with  pro- 
visions of  the  city  charter  requiring  creation  of  a  fund  for 
payment  of  interest  and  as  a  sinking  fund,  by  special  tax.' 

§  1208.  The  same  subject  continued — Expense  exceeding 
revenue. — The  debt  created  by  such  contract  can  not  be  re- 
garded as  a  current  expense  of  the  city,  payable  out  of  current 
revenues.  And  where  such  contract  is  void,  as  contravening 
the  provisions  of  the  constitution,  the  contractor  can  not  re- 
cover from  the  city  the  value  of  the  bridge,  as  upon  an  implied 
contract.^ 


'  Berlin  Bridge  Co.  v.  City  of  San 
Antonio,  62  Fed.  Rep.  882.  And  see 
City  of  Terrell  v.  Dessaint,  71  Texas, 
771 ;  Biddle  v.  City  of  Terrell,82 Texas, 
335. 

^  Berlin  Iron  Bridge  Co.  v.  City  of 
San  Antonio,  62  Fed.  Rep.  882, 
per  Maxey,  J. :  "Wliere  the  meaning 
of  constitutional  provisions  is  plain 
and  obvious,  it  is  the  duty  of  courts 
to  give  effect  to  such  meaning,  with- 
out placing  upon  the  words  used  a 
forced  construction,  and  one  not  in- 
tended by  the  framers  of  the  instru- 
ment. Upon  this  point  it  is  said  by 
Justice  Lamar  in  the  case  of  Lake  Co. 
V.  Rollins,  130  U.  S.  662;  9  Sup.  Ct. 
Rep. 651, that:  "We  are  unable  to  adopt 
the  constructive  interpolations  ingen- 
iously offered  by  counsel  for  defend- 
ant in  error.  Why  not  assume  that 
the  framers  of  the  constitution,  and 
the  people  who  voted  it  into  existence, 
meant  exactly  what  it  says  ?     At  the 


first  glance,  its  reading  produces  no 
impression  of  doubt  as  to  the  meaning. 
It  seems  all  sufficiently  plain,  and  in 
such  cases  there  is  a  well-settled  rule 
■which  we  must  observe.  The  object 
of  construction,  applied  to  a  constitu- 
tion, is  to  give  effect  to  the  intent  of 
its  framers,  and  of  the  people  in 
adopting  it.  This  intent  is  to  be  found 
in  the  instrument  itself;  and,  when 
the  text  of  a  constitutional  provision 
is  not  ambiguous,  the  courts,  in  giving 
construction  thereto,  are  not  at  liberty 
to  search  for  its  meaning  beyond  the 
instrument.  To  get  at  the  thought  or 
meaning  expressed  in  a  statute,  aeon- 
tract,  or  a  constitution,  the  first  resort, 
in  all  oases,  is  to  the  natural  significa- 
tion of  the  words,  in  the  order  of  gram- 
matical arrangement  in  which  the 
framers  of  the  instrument  have  placed 
them.  If  the  words  convey  a  definite 
meaning,  which  involves  no  absurdity, 
nor  any  contradiction  of  other  parts 
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§  1209.  Officer  appointing  Iiimself. — Under  the  Vermont 
statute  providing  that  prudential  committees  of  school  districts 
shall  appoint  and  agree  with  a  teacher  to  instruct  the  school, 


of  the  instrument,  then  that  meaning, 
apparent  on  the  face  of  the  instru- 
ment, must  be  accepted,  and  neither 
the  courts  nor  the  legislature  have 
the  right  to  add  to  it  or  take  from 
it.  Newell  v.  People,  7  N.  Y  9,  97; 
Hills  V.  Chicago,  60  111.  86;  Denn  v. 
Reid,  10  Pet.  (U.  S.)  524;  Leonard 
V.  Wiseman,  31  Md.  201,  204;  People 
V.  Potter,  47  N.  Y.  375;  Cooley's 
Constitutional  Limitations,  57 ;  Story 
on  the  Constitution  of  the  United 
State."!,  par.  400 ;  City  of  Beardstown  v. 
City  of  Virginia,  76  111.  34.  So  also, 
where  a  law  is  expressed  in  plain  and 
unambiguous  terms,  whether  those 
terms  are  general  or  limited,  the  leg- 
islature should  be  intended  to  mean 
what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  con- 
struction. United  States  v.  Fisher,  2 
Cranch  (U.S. ), 358,399 ;  Doggett  y.Eail- 
road  Co.,  99  U.  S.  72.  There  is  even 
stronger  reason  for  adhering  to  this 
rule  in  the  case  of  a  constitution  than 
in  that  of  a  statute,  since  the  latter  is 
passed  by  a  deliberative  body  of  small 
numbers,  a  large  proportion  of  whose 
members  are  more  or  less  conversant 
with  the  niceties  of  construction  and 
discrimination,  and  fuller  opportunity 
exists  for  attention  and  revision  of 
such  a  character,  while  constitutions, 
although  framed  by  conventions,  are 
yet  created  by  the  votes  of  the  entire 
body  of  electors  in  a  state,  the  most 
of  whom  are  little  disposed,  even  if 
they  were  able,  to  engage  in  such 
refinements.  The  simplest  and  most 
obvious  interpretation  of  a  constitu- 
tion, if  in  itself  sensible,  is  the  most 
likely  to  be  that  meant  by  the  people 
in  its  adoption.  Such  considerations 
give  weight  to  that  line  of  remark  of 


which  People  v.  Purdy,  2  Hill  (N.Y.), 
31,  36,  affords  an  example.  There, 
Bronson,  J.,  commenting  upon  the 
danger  of  departing  from  the  im- 
port and  meaning  of  the  language 
used  to  express  the  intent,  and  hunt- 
ing after  probable  meanings  not 
clearly  embraced  in  that  language, 
says :  'In  this  way  the  constitution  is 
made  to  mean  one  thing  by  one  man 
and  something  else  by  another,  until 
in  the  end  it  is  in  danger  of  being 
rendered  a  mere  dead  letter,  and  that, 
too,  where  the  language  is  so  plain 
and  explicit  that  it  is  impossible  to 
make  it  mean  more  than  one  thing 
unless  we  lose  sight  of  the  instrument 
itself,  and  roam  at  large  in  the  bound- 
less fields  of  speculation.'  "  Nor  can 
the  court  concur  with  counsel  in  the 
position  assumed  that  the  debt  created 
by  the  contract  of  the  parties  was  a 
current  expense  of  the  city,  payable 
out  of  the  current  revenues.  I  do  not 
regard  it  as  a  debt  of  that  character, 
and  hence  it  does  not  come  within  the 
principle  announced  by  the  supreme 
court  in  the  case  of  City  of  Corpus 
Christi  w.Woessner,  58  Texas, 462.  See 
Biddle  v.  City  of  Terrell,  82  Texas,  335 ; 
City  of  Terrell  v.  Dessaint,  71  Texas, 
771;  Bell  v.  Indian  Live  Stock  Co. 
(Texas)  ,11  S.W.  Eep.  344.  Counsel  for 
the  plaintiff  further  contends  that  if 
the  express  contract  of  the  parties  be 
held  void  the  plaintiff  should,  never- 
theless, be  entitled  to  recover  from  the 
city  the  value  of  the  bridge,  as  upon  an 
implied  contract.  The  court  is  un- 
able to  appreciate  the  force  of  this  ar- 
gument. The  provisions  of  the  consti- 
tution above  referred  to  apply  equally 
to    express    and    implied    contracts. 
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and  remove  him  when  necessary,  a  person  acting  as  pruden- 
tial committee  will  not  be  permitted  to  teach  the  school  himself, 
for  that  would  conflict  with  the  fundamental  doctrine  that  a  man 
shall  not  be  a  judge  in  his  own  case.'     Aboard  of  trustees  ap- 


Whether  the  contract  be  of  the  one 
character  or  the  other,  the  city  must 
provide  for  the  interest  and  sinking 
fund  to  meet  the  debt  at  maturity,  in 
the  manner  indicated  by  the  consti- 
tution. Whether  the  agreement  be- 
tween the  parties  be  express  or  im- 
plied, it  is  nevertheless  a  contract, 
and  the  city  is  prohibited  from  creat- 
ing a  debt  evidenced  by  such  contract, 
unless  the  method  pointed  out  by  the 
constitution  is  pursued.  See  City  of 
Bryan  v.  Page,  51  Tex.  532.  In  the 
case  last  cited,  at  page  535,  it  is  said 
by  the  supreme  court  of  this  state 
(Justice  Gould  delivering  the  opinion) 
that  "the  law  never  implies  an  obliga- 
tion to  do  that  which  it  forbids  the 
party  to  agree  to  do."  The  pleadings 
in  this  case  show  that  the  plaintiff  has 
constructed  a  bridge,  which  the  de- 
fendant is  now  using  and  enjoying, 
and  for  which,  upon  principles  of  fair 
dealing,  the  plaintiff  should  be  paid. 
But  that  aspect  of  the  case  can  not  be 
considered  by  the  court;  and  it  may 
be  here  remarked,  as  was  said  by  the 
supreme  court  in  the  case  of  Buchanan 
V.  Litchfield,  102  U.  S.  278:  "Our  at- 
tention is  called  by  counsel  to  the  ex- 
ceeding hardship  of  this  case  upon 
those  whose  money,  it  is  alleged,  has 
supplied  the  city  of  Litchfield  with  a 
system  of  water-works,  the  benefits  of 
which  are  daily  enjoyed  by  its  inhabi- 
tants. The  defense  is  characterized 
as  fraudulent  and  dishonest.  Waiv- 
ing all  considerations  of  the  case  in 
its  moral  aspects,  it  is  only  necessary 
to  say  that  the  settled  principles  of 
law  can  not,  with  safety  to  the  public, 
be  disregarded  in  order  to  remedy  the 
hardships  of  special  cases." 


'  Scott  V.  School  Dist.,  67  Vt.  150;  31 
Atl.  Rep.  145,  Eowell,  J. :  "Abuses 
of  power  and  violations  of  rights  de- 
rive no  sanction  from  time  nor  usage. 
Hood  V.  Mayor,  etc.,  1  Allen  (Mass.), 
103.  The  vote  to  have  the  scholars  in- 
structed out  of  the  district  being  void, 
the  plaintiff,  as  prudential  committee, 
was  at  liberty  to  'appoint  and  agree 
with  a  teacher  to  instruct'  a  school 
in  the  district ;  and  the  question  is 
whether  he  could  himself  instruct  the 
school,  and  recover  for  it  on  the 
quantum  meruit.  As  said  in  Brown  v. 
School  Dist.,  55  Vt.  43,  there  are  cases 
in  this  state  that  seem  to  indicate  that 
agents  and  officers  of  corporations 
have  authority  to  pledge  the  credit  of 
the  corporation  to  one  another ;  but, 
after  a  review  of  some  of  the  cases  the 
true  rule  is  there  said  to  be  that  a 
committee  may  do  by  one  of  its  mem- 
bers what  it  has  a  right  to  do  by  all, 
and  that,  for  all  things  furnished  or 
done  by  one  or  all,  recovery  can 
be  had  on  the  quantum  meruit  or 
valebant,  and  that  it  is  not  understood 
to  have  been  decided  by  this  court 
that  a  committee  with  authority  only 
to  contract  have  power  to  enter  into 
agreements  with  themselves.  The 
case  of  Langdon  v.  Castleton,  30  Vt. 
285,  not  referred  to  in  Brown  d.  School 
Dist., 55  Vt.43,  comes  nearer  to  holding 
that  than  any  other,  perhaps.  There 
the  plaintiff  was  agent  of  the  defendant 
town  to  prosecute  and  defend  suits  in 
which  the  town  was  interested,  and, 
being  himself  a  lawyer,  he  prosecuted 
a  suit  in  that  capacity ;  and  it  was 
held  that  he  could  recover  for  his 
services  and  disbursements  therein. 
The  question  is  not  discussed  in  the 
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pointed  under  legislative  authority  to  control  the  construction  of 
city  water  reservoirs,  when  authorized  to  "sue  and  be  sued,  to 
contract  and  be  contracted  with, "  in  regard  thereto,  may  employ 
counsel  when  sued  in  regard  to  matters  arising  out  of  its  du- 
ties. And  a  provision  in  such  a  contract  with  counsel  that 
their  fees  shall  be  fixed  by  one  of  the  members  of  the  board 
after  the  services  have  been  rendered  is  valid  in  the  absence  of 
fraud.' 

§  1210.    Corrupt   municipal   oificers. — Where  three  of    five 
town  trustees  participated  in  the  making  of  a  contract  for  the 


opinion,  the  court  merely  saying  that 
it  saw  no  reason  why  the  plaintiff  was 
not  legally  entitled  to  be  paid,  and  that 
such  had  been  the  general  understand- 
ing and  practice  in  such  cases.  But 
the  statute  concerning  the  powers  of 
such  agents  is  different  from  the  stat- 
ute concerning  the  powers  of  pru- 
dential committees  of  school  districts 
in  respect  of  hiring  teachers.  Such 
agents  are  chosen,  to  use  the  language 
of  the  statute,  'to  prosecute  and  de- 
fend suits  in  which  the  town  is  inter- 
ested.' This  language  does  not  in 
terms  nor  in  effect,  we  think,  restrict 
the  authority  of  the  agent  to  contract- 
ing for  legal  services,  but  leaves  him 
at  liberty  to  perform  them  himself,  if 
competent.  It  has  always  been  quite 
the  practice  for  towns  to  elect  lawyers 
as  such  agents,  because  they  could  act 
in  the  double  capacity  of  agent  and 
lawyer,  and  thereby  make  it  cheaper 
and  better  for  the  town.  But  the 
statute  concerning  the  authority  of 
prudential  committees  of  school  dis- 
tricts was  much  more  restrictive.  Its 
language  was  'shall  appoint  and  agree 
with  a  teacher  to  instruct  the  school, 
and  remove  him  when  necessary.' 
This  confined  their  authority  to  ap- 
pointing and  agreeing;  and,  as  their 
oflBcial    power    in    this    regard    was 


fiduciary,  the  case  would  seem  to  fall 
logically  within  the  principle  that  it 
is  against  public  policy  to  allow  one 
standing  in  such  a  relation  to  contract 
with  himself  concerning  the  subject  of 
his  trust ;  and,  when  we  consider  that 
it  was  the  duty  of  such  committees  to 
remove  a  teacher  when  necessary,  the 
case  all  the  more  clearly  falls  within 
that  principle,  for  it  is  fundamental 
that  a  man  shall  not  be  a  judge  in  his 
own  case,  and  that  doctrine  is  not 
alone  applicable  to  strictly  judicial 
oflBcers,  but  to  every  one  who  acts  in 
a  judicial  capacity,  as  a  prudential 
committee  did  when  he  sat  to  deter- 
mine whether  it  was  necessary  to  re- 
move a  teacher  or  not.  The  law  of 
this  subject  is  so  well  settled  and  so 
familiar  that  we  deem  the  citation  of 
authority  unnecessary,  but  those  de- 
sirous of  looking  into  the  books  will 
find  an  instructive  case  in  Pickett  v. 
School  District,  25  Wis.  551.  That 
case  goes  much  further  than  this  court 
has  gone,  and  would  prohibit  recovery 
in  many  cases  where  we  permit  it; 
but  the  ground  and  reason  of  the  law 
is  there  well  stated.  We  hold,  there- 
fore, that  the  plaintiff  had  no  authority 
to  teach  the  school  himself." 

'Simrall  v.  Covington  (Ky.  1895), 
29  S.  W.  Eep.  880. 
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supplying  of  the  town  with  water  and  one  of  the  three  was 
jointly  interested  with  the  three  parties  who  were  to  supply  the 
water,  it  was  held  that  the  contract  was  void  both  by  the  com- 
mon law  as  well  as  by  the  California  statute  which  prohibits 
a  trustee  from  contracting  with  himself.'  Where  an  employe 
of  a  city  or  of  one  of  its  departments,  who  is  intrusted  with 
the  purchase  of  supplies  for  the  city  receives  a  commission 
from  the  seller  of   the  supplies  without  the  knowledge  of  the 


'  Santa  Ana  Water  Co.  v.  San  Bu- 
enaventura, 65  Fed.  Eep.  323,  per 
Boss,  J.:  "Such  being  the  facts,  1 
am  of  the  opinion  that  the  contract 
was  absolutely  void,  and  not  merely 
voidable.  The  common  law,  on 
grounds  of  public  policy,  prohibits  a 
trustee  from  contracting  with  himself. 
So  does  the  statute  of  California. 
Hittel'3  General  Laws,  p.  699;  Pol. 
Code,  §§920-922.  The  state  statute 
referred  to  contains  the  further  pro- 
vision that  every  such  contract  may 
be  avoided  by  any  party  interested 
therein,  except  the  officer  or  officers 
making  the  contract  or  having  an  in- 
terest in  it ;  and  it  is  contended  for 
the  complainant  that  the  effect  of  this 
provision  of  the  statute  is  to  remove 
from  such  contracts  the  character  of 
absolute  nullity,  and  make  them  void- 
able merely.  A  similar  statute  of 
New  York  was  held  by  the  commis- 
sion of  appeals  of  that  state  to  be 
merely  declaratory  of  the  common 
law  so  far  as  it  goes,  in  the  case  en- 
titled Smith  V.  City  of  Albany,  61 
N.  Y.  444.  And  such  is  evidently  the 
view  taken  by  the  supreme  court  of 
California  of  the  California  statute ; 
for  in  Wilbur  v.  Lynde,  49  Cal.  290, 
where  certain  trustees  of  a  corpora- 
tion executed  to  themselves,  on  behalf 
of  the  corporation,  its  promissory 
notes,  the  supreme  court  of  Califor- 
nia held  their  action  contrary  to  pub- 


lic policy  and  absolutely  void,  saying 
that  the  case  came  fully  within  the 
doctrine  of  ^he  preceding  case  entitled 
City  of  San  Diego  V.  San  Diego  &L.  A. 
E.  Co.,  44  Cal.  106.  In  that  case  two 
of  the  three  members  of  the  board  of 
trustees  of  the  city  of  San  Diego,  as- 
suming to  proceed  under  an  act  of  the 
legislature  of  the  state  authorizing 
the  president  and  trustees  of  the  city 
to  donate  and  convey  to  the  railroad 
company  such  parcels  of  the  Pueblo 
lands  of  the  city,  not  exceeding  in 
amount  5,000  acres,  as  they  might 
deem  advisable,  and  upon  such  terms 
and  conditions  as  they  might  de- 
termine, passed  a  resolution  granting 
to  the  railroad  company  5,000  acres  of 
the  city  lands.  Oneof  the  two  trustees, 
at  whose  instance  the  resolution  was 
passed,  was  at  the  time  a  stockholder 
in  and  a  director  of  the  railroad  com- 
pany. The  court  said :  'We  do  not 
doubt  that  a  majority  of  the  trustees 
might  execute  the  power,  but  the 
question  is  whether  Sherman,  who 
was  a  stockholder  and  director  of  the 
railroad  company,  could  be  one  of 
that  majority.  When  he  entered 
upon  the  duties  of  trustee,  his  rela- 
tions to  the  city  became  those  of  an 
agent  to  his  principal,  or  of  a  trustee 
to  his  cestni  que  trust,  and,  while  hold- 
ing the  office,  he  could  do  nothing  in- 
consistent with  those  relations.'  " 
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city  or  of  its  responsible  officers,  his  conduct  is  fraudulent  and 
entitles  the  city  to  rescind  and  repudiate  such  purchases.' 
Public  policy  forbids  every  such  transaction  whether  the  law 
of  the  land  as  declared  in  the  statutes  proscribes  such  conduct 


'  City  of  Kndlay  v.  Pertz,  66  Fed. 
Rep.  427,  Lurton,  J.:  "The  letter 
heads  and  his  official  signature 
fully  advised  them  that  he  was  the 
agent  of  a  public  corporation.  Now, 
if  with  this  knowledge  they  dealt 
with  the  city  of  Flndlay  knowing  the 
relation  which  he  bore  to  them,  they 
knew  that  his  interest  in  making  a 
sale  for  them  conflicted  with  his  duty 
and  fidelity  as  a  public  agent.  The 
agency  of  Brooks  for  the  city  was  one 
which  required  expert  knowledge,  and 
involved  a  considerable  degree  of 
trust  and  confidence.  His  duty  was 
to  give  to  the  public  service  the  full 
benefit  of  a  disinterested  judgment 
and  the  utmost  fidelity.  Any  agree- 
ment or  understanding  by  which  his 
judgment  or  duty  conflicted  with  his 
private  interest  was  corrupting  in  its 
tendency.  "We  know  of  no  more  per- 
nicious influence  than  that  brought 
about  through  a  system  of  commis- 
sions paid  to  public  agents  engaged 
in  buying  public  supplies.  Such  ar- 
rangements are  a  fruitful  source  of 
public  extravagance  and  speculation. 
The  conflict  created  between  duty  and 
interest  is  utterly  vicious,  unspeak- 
ably pernicious,  and  an  unmixed  evil. 
Justice,  morality,  and  public  policy 
unite  in  condemning  such  contracts, 
and  no  court  will  tolerate  any  suit  for 
their  enforcement.  The  forcible  lan- 
guage of  Mr.  Justice  Field,  in  speak- 
ing for  the  court  in  Tool  Co.  v.  Norris, 
2  "Wall.  (U.  S.)  45,  and  repeated  in  Os- 
canyani7.ArmsCo.,103U.S.261,is  quite 
as  applicable  to  the  debauchery  of  the 
agent  of  a  municipal  corporation  as  it 


was  when  the  interests  of  the  federal 
government  were  sought  to  be  affected 
by  the  same  kind  of  pernicious  influ- 
ence. In  the  case  cited  the  learned 
justice  said,  concerning  such  con- 
tracts: 'Considerations  as  to  the 
most  efiicient  and  economical  mode 
of  meeting  the  public  want  should 
alone  control  in  this  respect  the  ac- 
tion of  every  department  of  govern- 
ment. No  other  consideration  can 
lawfully  enter  into  the  transaction  so 
far  as  the  government  is  concerned. 
Such  is  the  rule  of  public  policy,  and 
whatever  tends  to  introduce  any  other 
element  into  the  transaction  is  against 
public  policy.  That  agreements  like 
the  one  under  consideration  have  this 
tendency  is  manifest.  They  tend  to 
introduce  personal  solicitation  and 
personal  influence  as  elements  in  the 
procurement  of  contracts,  and  thus 
directly  lead  to  inefficiency  in  the 
public  service  and  to  unnecessary 
expenditures  of  the  public  funds.  * 
*  *  All  agreements  for  pecuniary 
considerations  to  control  the  business 
operations  of  the  government,  or  the 
regular  administration  of  justice,  or 
the  appointments  to  public  offices,  or 
ordinary  course  of  legislation,  are  void 
as  against  public  policy,  without  ref- 
erence to  the  question  whether  im- 
proper means  are  contemplated  or 
used  in  their  execution.  The  law 
looks  to  the  general  tendency  of  such 
agreements,  and  it  closes  the  door  to 
temptation  by  refusing  them  recogni- 
tion in  any  of  the  courts  of  the 
country.'  Oscanyan  v.  Arms  Co.,  103 
U.  S.  261." 
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or  not.     In  many  states  this  rule  is  recognized  in  the  stat- 
utes.' 


'See  §6969,  E.  S.  Ohio,  by  which 
it  is  provided  that  any  public  of- 
ficer, agent,  servant,  or  employe, 
who,  while  acting  as  such  public  offi- 
cer, agent  or  employe,  shall  become 
directly  or  indirectly  interested  in 
any  contract  for  the  purchase  of  any 
property  for  the  state,  county,  or  mu- 
nicipality, shall  be  guilty  on  convic- 


tion of  a  penitentiary  offense.  This 
statute  has  been  construed  as  apply- 
ing to  the  agents,  officers,  and  em- 
ployes of  towns,  villages,  and  cities  of 
the  state,  and  as  a  prohibition  upon 
all  contracts  between  such  a  munici- 
pality and  agent  or  servant  interested 
therein.  Doll  v.  State,  45  Ohio  St. 
445;15N.  E.  Rep.  293. 
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§  1211.  Nature  and  object — Mutuality — Ultra  vires. — Mutu- 
ality is  the  essential  principle  of  a  building  association.  Its 
business  is  confined  to  its  own  members,  its  object  being  to 
raise  a  fund  to  be  loaned  among  themselves  or  such  as  may 
desire  to  avail  themselves  of  the  privilege.  This  is  done  by 
the  payment  at  stated  times  of  small  sums  in  the  way  of  dues, 
interest  on  loans,  and  premiums  for  loans.  Each  shareholder, 
whether  a  borrower  or  non-borrower,  participates  alike  in  the 
earnings  of  the  association,  and  alike  assists  in  bearing  the 
burden  of  losses  sustained.  It  has  what  is  called  a  capital 
stock.  But  this  is  only  true  in  a  modified  sense.  Unlike 
other  corporations  for  profit,  a  share  in  a  building  association 
has,  at  its' inception,  only  a  nominal  value.  Its  value  is  ex- 
pected to  increase  by  the  lapse  of  time  and  the  success  of  the 
association.  It  is  contrary  to  the  purpose  and  genius  of  a 
building  association  that  a  share  in  it  should  be  paid  up  at  the 
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time  of  the  subscription.  The  scheme  contemplates  the  payment 
of  small  dues,  and  the  crediting,  at  stated  times,  of  the  earnings 
in  the  way  of  dividends.'  A  building  and  loan  association  has 
been  defined  as  an  "organization  created  for  the  purpose  of  ac- 
cumulating a  fund  by  the  monthly  subscriptions  or  savings  of 
its  members  to  assist  them  in  building  or  purchasing  for  them- 
selves dwellings  or  real  estate  by  loaning  to  them  the  requisite 
money  from  the  funds  of  the  society  upon  good  security.'"  It 
is  only  so  far  as  such  an  association  serves  the  purposes  above 
specified  and  is  confined  to  the  objects  necessarily  involved 
therein  that  its  acts  and  contracts  are  within  the  powers 
granted.  As  soon  as  its  acts  transgress  these  limits  they 
are  ultra  vires'    The  powers  of  a  building  and  loan  association 


'Eversmannw.Schmitt  (Ohio  1895), 
41  N.  E.  Rep.  139,  Minahall,  C.  J. : 
""When  the  aggregate  dues  with  the 
credited  earnings  equal  in  amount  the 
par  value  of  a  share  of  stock,  it  is 
paid  up,  and  the  owner,  for  that  share, 
ceases  to  be  a  stockholder.  He  is  en- 
titled to  the  par  value  of  his  stock, 
but  can  no  longer  participate  in  the 
earnings  of  the  association.  His  re- 
lation, then,  becomes  simply  that  of  a 
creditor,  until  he  is  paid.  Of  course, 
what  is  here  said  is  subject  to  the 
qualification  that  no  losses  have  been 
sustained.  Losses  are  incident  to  the 
most  careful  management  of  men. 
They  can  not  be  wholly  avoided,  al- 
though it  is  worthy  of  note  that  the 
smallness  of  the  losses  in  the  manage- 
ment of  building  associations,  com- 
pared with  that  of  other  moneyed  in- 
stitutions, is  remarkable.  Still,  agents 
may  prove  unfaithful,  and  bad  loans 
be  made.  When  this  happens,  the 
mutual  character  of  the  association 
prescribes  that  the  burden  must  be 
sustained  by  the  stockholders  accord- 
ing to  the  amount  of  their  stock,  for 
he  who  participates  in  the  benefit  of 
a  business  must  assist  in  bearing  the 
burden." 

^  2  Am.  and  Eng.  Encyc.  of  Law, 
604. 


'  Meroney  v.  Atlanta,  etc..  Loan  As- 
spciation,  116  N.  Car.  882, 21  S.  E.  Eep. 
924,  citing  Endlich  on  Building,  etc., 
Associations,  §  283.  In  the  case  just 
cited  Clark,  J.,  said:  "Nearly  every 
state  in  the  Union  has  a  general  stat- 
ute relating  to  the  incorporation  of 
building  and  loan  associations,  or  as- 
sociations of  that  class  called  by  some 
name  of  similar  import.  Each  of  these 
statutes  differs  from  the  other.  All 
agree  in  this :  that  the  contemplated 
organizations  are  all  strictly  co-oper- 
ative in  their  nature.  Prof.  H.  B. 
Adams,  of  Johns  Hopkins  University, 
an  eminent  writer  on  economics,  in  his 
essay  on  corporations  in  13  Appleton's 
Encyclopedia  (Annual,  1888),  speaks 
of  these  associations  as  a  'peculiarly 
American  form  of  co-operation.'  Mr. 
A.  B.  Burke,  to  whom  Mr.  Endlich 
acknowledges  his  indebtedness  in  a 
note  to  section  7  of  his  work,  cited 
heretofore,  has  lately  used  the  follow- 
ing language  in  a  journal  published  in 
the  city  of  Philadelphia:  'As  the  term 
"building  society"  is  very  indefinite, 
and  as  applied  to  Philadelphia  so- 
cieties an  actual  misnomer,  it  is  nec- 
essary to  specify  exactly  what  is 
meant  by  such  society.  The  name  was 
first  applied  to  organizations  which 
built  houses  to  be  sold.     It  was  also 
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organized  under  the  law  of  North  Carolina  are  very  limited.  It 
is  a  strictly  mutual  co-operative  organization.  It  can  not  borrow 
money  except  for  specified  purposes.    It  can  not  act  as  a  bank- 


applied  to  speculative  loan  associa- 
tions, whose  stockholders  had  no  re- 
lation -with  the  borrower  except  that 
of  lenders  of  money ;  and  more  re- 
cently it  has  been  applied  to  "na- 
tional" loan  associations,  having 
agencies  all  over  the  Union,  and  sal- 
aried officers  and  agents.  The  term 
"building  society,"  as  here  used,  is 
not  intended  to  apply  to  any  organi- 
zation of  the  character  above  men- 
tioned. It  is  essential  that  the  true 
plan  should  be  clearly  understood, 
and  that  its  co-operative  principles 
should  be  faithfully  followed,  or  those 
who  are  tempted  to  imitate  the  Phila- 
delphia workingman  in  buying  a 
house  may  *  *  *  lose,  not  only 
their  money,  but  their  faith  in  co-op- 
erative enterprises.'  If  we  consider 
the  scope  of  the  powers  of  this  corpo- 
ration, we  find  that  they  far  exceed 
those  conferred  upon  'homestead  and 
building  associations'  by  the  code  of 
this  state.  The  powers  conferred  upon 
it  have  been  heretofore  fully  set  out, 
and  need  not  be  repeated.  Suffice  it 
to  say  that  it  has  powers  under  its 
charter  to  do  things  far  exceeding  in 
risk  the  assisting  of  its  members  'in 
building  or  purchasing  for  themselves 
dwellings  or  real  estate.'  If  we  con- 
sider the  manner  in  which  its  funds 
are  to  be  raised,  we  find  that  it  is  not 
by  'accumulating  a  fund  from  the 
monthly  subscriptions  or  savings  of 
its  members,'  but  mainly  by  inducing 
capitalists  t6  invest  their  surplus  in 
one  or  the  other  of  the  kinds  of  stock 
provided  for  in  the  following  by-law : 
'  (2)  Full-pay  interest-bearing  stock  in 
class  B,  which  shall  be  sold  at  $50  per 
share,  and  which  shall  bear  interest 
at  6  per  cent,  per  annum,  payable 
Bemi-annua;lly,  on  |50  per  share.  This 
102 


stock  shall  be  redeemable  upon  ma- 
turity of  the  installment  stock  in  said 
class,  at  $100  per  share,  less  the  ag- 
gregate sum  of  dividend  paid  thereon. 
(3)  Permanent  investment  stock, 
which  shall  be  sold  at  |100  per  share, 
and  which  shall  participate  in  the 
profits  of  the  association  from  the 
date  of  issuing  the  certificate  of 
stock  to  be  paid  semi-annually,  to  wit, 
on  the  first  day  of  February  and  Au- 
gust of  each  year.  The  par  value  of 
all  stock  at  maturity  shall  be  $100  per 
share.  A  member  may  hold  any  num- 
ber of  shares.'  A  corporation  having 
the  authority  to  incur  such  risks  and 
responsibilities,  and  deriving  its  funds 
from  such  a  source,  in  whole  or  in 
part,  is  not  a  'building  and  loan  asso- 
ciation,' except  in  name.  It  is  merely 
a  money  -  lending,  dividend-paying 
corporation,  to  which,  for  some  pur- 
poses, some  features  of  a  'building 
and  loan  association'  have  been  at- 
tached. Its  purposes  and  powers  put 
it  outside  of  the  pale  of  the  beneficent 
statute  which  was  intended  to  encour- 
age co-operation  among  the  saving 
poor,  and  not  to  run  the  risk  in  find- 
ing good  investments  for  their  capital. 
The  purpose  had  in  view  by  the  legis- 
lation of  the  different  states,  allowing 
the  incorporation  of  these  building 
and  loan  associations,  as  they  are 
called,  is  thus  stated  by  Mr.  Endlich 
in  section  119  of  his  work  on  the  laws 
of  such  corporations:  'As  a  mere  sav- 
ings institution,  the  building  associa- 
tion would  never  have  recommended 
itself  to  the  favor  of  legislatures  to  so 
unprecedented  a,  degree.  As  a  mere 
bank  for  the  depositing  of  money  ly- 
ing idle,  for  the  purpose  of  fructifying 
it  for  the  rich,  by  fleecing  the  needy, 
it  would  never  have  acquired  the  un- 
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ing  institution.  It  can  not  deal  in  real  estate  or  personal 
property.  It  can  not  issue  bonds.  It  can  not  engage  in  man- 
ufacturing.    It  can  not  act  as  a  trustee  or  trust  company.    All 


usual  rights  it  exercises.  But  the 
idea,  the  possibility  of  making  mem- 
bership in  it  the  means  of  raising  a 
property-holding,  homestead-owning 
class  of  citizens,  precisely  as  those 
■whose  improvident  habits  and  petty 
earnings  had  hitherto  debarred  them 
from  the  blessing  or  feeling  the  stim- 
ulus of  the  prospect  of  owning  their 
own  homes.  The  desirableness  of 
augmenting  the  proportion  of  land- 
owners among  the  working  classes, 
particularly  in  a  republic,  seems  so 
weighty  a  consideration  in  the  minds 
of  legislators  that  they  were  willing, 
in -exchange,  to  make  a  sweeping  ex- 
ception to  many  of  the  best  settled 
rules  of  general  policy  applicable  to 
dealings  between  man  and  man.'  If, 
as  the  defendant  contends,  our  statute 
confers  upon  building  and  loan  asso- 
ciations those  special  powers  and 
privileges,  constituting,  as  the  learned 
author  says,  'a  sweeping  exception  to 
many  of  the  best  settled  rules  of  gen- 
eral policy  applicable  to  the  dealings 
between  man  and  man,'  it  is  certain 
that  no  corporation,  except  such  a 
one  as  is  contemplated  by  the  statute, 
can  lay  any  claim  whatever  to  those 
special  powers  and  privileges.  A  true 
building  and  loan  association,  such  us 
our  statute  provides  for,  has  no  au- 
thority to  declare  or  paj-  dividends  on 
its  stock.  Endlich  on  Building  As- 
sociations, §  324.  'As  to  participation 
in  profits,  the  scheme  has  reference 
to  the  final  adjustment  of  accounts, 
not  to  any  immediate  realization.' 
The  defendant  corporation  has  two 
classes  of  stockholders  to  whom,  as 
shown  by  the  by-laws  heretofore 
quoted,  dividends  are  to  be  paid  each 
year,  and,  having  power  so  to  con- 
duct its  business,  is  not  the  kind  of  an 


association  which  our  legislature  de- 
signed to  promote.  A  corporation  of 
that  class  can  not  risk  its  members' 
money  and  houses  by  engaging  in 
many  of  those  enterprises  enumer- 
ated in  the  defendant's  charter  here- 
tofore set  out.  The  defendant  has 
'full  power  and  authority'  to  do  all 
those  things.  Therefore  it  is  not  of 
that  class,  and  can  lay  no  claim  to 
those  special  powers  and  privileges 
with  any  justice  whatever.  In  sec- 
tion 39  of  Mr.  Endlich's  treatise  it  is 
said  that  these  associations  are  found- 
ed upon  principles  of  strict  neutral- 
ity and  equality  of  benefits  and  obli- 
gations. A  corporation  not  founded 
on  those  principles  can  not  be  truly  a 
building  and  loan  association,  within 
the  purview  of  our  statute.  The  ben- 
efits are  not  strictly  mutual  and  equal 
where  one  stockholder,  according  to 
the  plan  of  the  organization,  is  enti- 
tled to  semi-annual  interest  on  what 
he  has  paid  in,  and  another  to  semi- 
annual dividends,  while  others  must 
await  the  termination  of  the  life  of 
the  association,  or  some  other  time, 
indefinitely  future,  before  reaping  any 
profits.  Tliere  is  no  strict  equality  of 
obligation  where  one  stockholder  pays 
$")0  for  a  share  of  stock,  and  another 
obligates  himself  to  pay  SlOO  per 
shave.  'In  IMaryland,  a  corporation 
which  made  its  loans  to  members  in 
the  approved  form  of  building  associ- 
ation loans,  but  whose,  aims  and 
nature  did  not  bring  its  property 
within  the  statute  as  a  building  asso- 
ciation, was  not  allowed  to  enforce 
reservations  lawfully  permitted  to 
such  institutions.'  Endlich  on  Build- 
ing Associations,  §355;  Williar  v. 
Baltimore,  etc.,  Association,  45  ^Id. 
546.    The  same  doctrine  is  established 
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these  things  are  ultra  vires.  If  the  officers  engaged  in  them, 
and  loss  follows,  they  are  personally  liable  to  the  members. 
They  may  be  enjoined  from  engaging  in  them.  If  the  charter 
of  a  foreign  corporation,  called  a  building  and  loan  associa- 
tion, shows  that  these  businesses  and  others  of  like  nature  are, 
as  to  it,  infra  vires,  then  it  follows  that  the  privileges  and  ex- 
emptions of  the  act  can  not  be  claimed  by  it.  Thus  a  Georgia 
building  and  loan  association,  having  some  of  the  features  of 
the  building  and  loan  associations  organized  under  the  laws  of 
North  Carolina,  but  having  in  addition,  power  to  raise  funds 
by  issuing  interest  and  dividend  bearing  stock,  to  buy  and  sell 
property  in  general,  and  to  act  as  agent  and  trustee  for  the  in- 
vestment and  management  of  funds,  is  not  entitled  to  exercise 
the  special  powers  and  privileges  of  such  local  organizations.' 

§  1212.  Borrowers  and  non -borrowers — Assessments  to  meet 
losses. — The  Ohio  doctrine  is  that  borrowers  and  non-borrow- 
ers participate  alike  in  the  earnings  of  a  building  association. 
The  difference  between  them  is  simply  in  the  time  at  which 
each  class  is  paid  the  par  value  of  his  shares.  A  borrower, 
before  his  stock  is  paid  up,  receives  from  the  association  the 
par  value  of  his  shares,  in  the  nature  of  an  advance  loan.  For 
this,  he  agrees  to  pay  the  premium,  if  any,  for  the  privilege, 
the  interest  on  the  money  advanced,  subject  to  abatements  to 
be  made  at  stated  times,  and  the  dues  on  his  stock  until  it 
matures."  There  are,  however,  from  time  to  time  strong  in- 
timations from  the  courts  that  building  and  loan  associations 

in  Pennsylvania.    Jarrett  v.  Cope,  68  pates  in  all  the  privileges  and  benefits 

Pa.  St.  67;  KupfertB.  Gutteuburg,  etc.,  of  a  stockholder,  has  a  voice  in  the 

Association,  30  Pa.  St.  465 ;  Rhoads  u.  management  of  the  association,  and 

Hoernerstown,   etc..   Association,   82  participates  in  its  earnings.    The  lat- 

Pa.  St.  180."  ter  go  towards  discharging  his  obliga- 

'  Meroney  v.    Atlanta,   etc..    Loan  tions  arising    on    the    loan,   and    to 

Assn.,  116  N.  Car.  882.  shorten  the  time  in  which  he  will  be 

^Eversmanne.  Schmitt  (Ohio  1895),  fully  discharged  therefrom;  for,  tak- 

41  N.  E.  Eep.  139,   Minshall,  C.  J. :  ing  all  losses  into  account,  whenever 

"In  other  words,  he  agrees  to  keep  the  shares  of  a  borrower  have  reached 

up  and  pay  out  his  stock,  as  if  he  were  their  par  value  by  the  payment  of 

a  non-borrower,  in  consideration  of  dues  and  the  apportionment  of  earn- 

the  amount  being  advanced  to  him  ings,  the  loan  is  liquidated,  and  he 

before  that  time.    Hence  the  borrower  ceases  to  be  a  member." 
remains   a  stockholder,    and   partici- 
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do  not  lend  to  their  members  from  motives  of  pure  benevo- 
lence.' Where  the  mortgage  executed  by  a  borrowing  member 
of  an  Ohio  building  association  contained,  among  other  condi- 
tions, a  stipulation  for  the  payment  of  such  assessments  as 
might  be  levied  on  him  as  a  member,  and  losses  occurred,  and 
the  association  became  insolvent,  whereupon  a  receiver  was 
appointed  to  wind  up  its  affairs,  who  ascertained  the  "short- 
age" in  the  assets,  and  made  a  pro  rata  assessment  on  the 
members  to  meet  the  same,  it  was  held  that  an  assessment  for 
such  purpose  is  within  such  stipulation  of  the  mortgage,  and 
that  the  member  is  not  entitled  to  its  cancellation  until  paid, 
and  also  that  in  such  case  the  receiver  is  the  proper  person  to 
ascertain  the  amount  of  the  losses  and  make  an  assessment  on 
the  members  to  meet  the  same.^  Assessments  or  demands  au- 
thorized by  the  charter  or  by-laws  of  a  building  association 
may  be  included  in  and  covered  by  the  note  and  mortgage  of 
a  borrowing  member  executed  by  him  upon  the  loan  obtained, 
and,  in  default  of  payment,  an  action  may  be  instituted  thereon 
for  the  recovery  thereof;  and  an  insolvent  association  may 
make  such  an  assessment  for  the  purpose  of  liquidating  losses 
and  debts  and  equitably  adjusting  its  affairs  as  to  its  stock- 
holders.' 

'  In  Henderson,  etc.,  Association  v.  gain,  and  not  Irom  the  love  of  man- 
Johnson,  88  Ky.  191,  the  court  said :  liind." 

"Experience  may  demonstrate  the  ne-  ^Eversmann  j'.  Schmitt(Ohio  1895), 

cessity  for  such  organizations,  and  tlie  41  N.  E.  Rep.  139. 

peculiar  benefits  to  be  derived  by  the  'Wohlford  d.  Citizens' Loan,  etc., 

laboring  classes  from  the  liberal  pro-  Ass'n,  140  Ind.  662;  40   N.   E.  Rep. 

visionscontainedin  lheircharters,but  694,  per  Jordan,  J.:     "Appellant  was, 

the  facts  of  this  case  are  by  no  means  under  the   law,  entitled  with  all  the 

convincing  that  either  benevolence  or  other  members   of    this    association, 

charity  constitutes   the   basis   of  this  borrowers  and  non-borrowers,to  share 

association.     The   members  who   ab-  in  the  common  gains  and  profits  of 

stain     from    bidding    the    enormous  the  enterprise  in  the  direct  ratio  of 

premiums  for  the  loan  of  money  must  his  interest  therein ;  and  was  also,  in 

necessarily  profit  by  the  investment,  our  iudgment,  liable  to  contribute,  in 

but  those  wdio  are  so  unfortunate  as  the  same  proportion,  to  the  payment 

to   become  borrowers,   and   required  of  the  losses  and  debts  incident  to  the 

to  pay  the  interest  exacted,  must  or-  operation  of  the  business  of  the  asso- 

dinarily  forfeit  that  stock,  with  the  ciation;  and  this  obligation  he  could 

homes  they  have  mortgaged  and  sold,  not  evade   during    his    membership, 

and  the  proceeds  applied  to  the  bene-  when  such  arrears  stood  against  him, 

fit  of  those  who  act  from  motives  of  by   a  transfer  of  his  stock  or  a  with- 
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§  1213.  Constitutionality. — It  has  been  held  that  the  Michi- 
gan statute  of  1887,  and  other  similar  statutes,  authorizing  the 
formation  of  building  and  loan  associations,  are  not  unconstitu- 
tional as  class  legislation.' 


drawal  from  the  corporation.  Sec- 
tion 3413,  supra,  and  see  auttiorities 
cited  in  2  Am.  and  Eng.  Encyc.  of 
Law,  pp.  618,  622.  Appellee  was  a 
corporation  organized,  as  are  others, 
for  the  purpose  of  profit  and  gain,  and 
near  the  close  of  its  existence,  it  is 
discovered  that  it  is  virtually  in  a 
state  of  insolvency,  and  that  a  certain 
sum  is  necessary  to  liquidate  losses 
and  debts,  and  settle  and  adjust  af- 
fairs among  its  stockholders.  Why, 
then,  can  it  be  said  that  it  must  be  de- 
nied the  right,  under  the  law,  to  levy 
an  assessment  upon  the  unpaid  stock 
of  its  members  for  that  purpose?  We 
can  see  no  reason  why  this  may  not 
be  done  under  the  statutes  to  which 
we  have  referred,  in  like  manner,  as 
is  done  by  other  corporations  that  are 
organized  for  manufacturing  or  other 
purposes.  It  is,  perhaps,  true  that 
the  unfortunate  business  affairs  of  ap- 
pellee, which  seemed  to  have  led  to 
its  insolvency,  and  forced  it  to  take 
the  action  which  it  did,  will,  as  con- 
tended, result  in  a  hardship  upon  its 
members.  But  we  must  presume  that 
all  who  embarked  in  this  common 
scheme  did  so  upon  their  own  voli- 
tion, and  for  the  purpose  of  pecuni- 
ary benefit;  and  appellant  can  not 
now  be  heard  to  complain  because 
the  equities  of  the  law  will  not 
permit  him  to  escape  liability,  and 
cast  the  whole  burden  of  sustaining 
the  losses  in  question  upon  his  non- 
borrowing  associates.  This  the  law 
will  not  tolerate.  It  appears  that  the 
note  in  suit  contained  the  stipulations 
provided  for  by  the  by-law  and  the 
statute,  and  that  appellant  thereby 
expressly  agreed  to  pay  any  assess- 
ment that  might  be  made  upon  his 


stock.  Assessments  or  demands  au- 
thorized by  the  charter  or  by-laws  of 
a  building  association  may  be  includ- 
ed in  and  covered  by  the  note  and 
mortgage  of  a  borrowing  member,  ex- 
ecuted by  him  upon  the  loan  obtainei  1, 
and  in  addition  thereto;  and,  in  de- 
fault of  payment,  an  action  may  be 
instituted  thereon  for  the  recovery 
thereof.  See  2  Am.  and  Eng.  Encyc. 
of  Law,  p.  633,  and  other  authorities 
hereinafter  cited.  It  follows  from  the 
conclusion  reached,  and  it  is  so  ad- 
judged, that  appellee  was  authorized, 
under  the  law,  to  make  the  assessment 
for  the  purpose  aforesaid,  and  that  ap- 
pellant was  liable  upon  his  note  and 
mortgage  for  the  payment  of  the  same. 
In  support  of  the  rule  which  we  have 
stated,  see  the  following  authorities : 
Strohen  v.  Franklin,  etc..  Association, 
115  Pa.  St.  273;  8  Atl.  Rep.  843;  Cal- 
lahan's Appeal,  124 Pa.  St.  138;  16  Atl. 
Rep.  638;  Laurel,  etc.,  Association  v. 
Sperring,  106  Pa.  St.  3.34;  Criswell's 
Appeal,  100  Pa.  St.  488;  People  v. 
Lowe,  117  N.  Y.  175;  22  N.  E.  Rep. 
1016;  McGrath  v.  Hamilton,  etc..  As- 
sociation, 44  Pa.  St.  383,  and  author- 
ities cited  in  note  in  Robertson  v. 
American,  etc.,  Association,  69  Am. 
Dec.  150;  Parker  v.  United  States, 
etc..  Association,  19  W.  Va.  769;  Ev- 
erham  v.  Oriental,  etc..  Association, 
47  Pa.  St.  352 ;  Pattison  v.  Association, 
63  Ga.  373 ;  Endlich  on  Building  Asso- 
ciations (2d  ed.),  §§  78,  79,  104  and 
523." 

'  Peoples'  Building,  etc..  Association 
■B.  Billing  (Mich.  1895),  62  N.  W.  Rep. 
373,  Montgomery,  J. :  "It  is  contended 
that  the  statute  authorizing  the  for- 
mation of  building  and  loan  associa- 
tions is  class  legislation,  and  uncon- 
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§  1214.   Ambiguous    by-laws — Loans   only    to    members. — 

Where  the  by-laws  of  a  mutual  building  and  loan  association 
were  ambiguous  and  of  doubtful  meaning,  but  the  association 
and  its  members  had  always,  by  a  uniform  and  well-under- 
stood course  of  dealing,  given  a  practical  construction  to  these  by- 
laws, it  was  held,  as  applied  to  contracts  entered  into  between 
the  association  and  its  members  during  such  course  of  dealing, 
that  such  construction  of  the  by-laws  must  control.'  Where 
the  by-laws  of  a  building  and  loan  association  provide  that  no 


Btitutional.  This  contention  ia  not 
supported  by  the  authorities.  On  the 
contrary,  such  legislation  has  been 
upheld  in  a  number  of  the  states, 
while  we  have  found  but  a  single  au- 
thority, sustaining  the  contention  of 
defendants'counsel, — the  case  of  Hen- 
derson, etc.,  Association  v.  Johnson, 
88  Ky.  191 ;  10  S.  W.  Rep.  787.  We 
think  the  reasoning  of  the  authorities 
which  sustain  the  constitutionality  of 
such  statutes  is  in  accord  with  sound 
principle  and  the  previous  holdings  of 
this  court.  As  was  said  in  Holmes  v. 
Smyihe,  100  111.  413,  '  it  is  a  general 
law,  applicable  to  all  the  citizens  of  the 
state  who  choose  to  bring  themselves 
within  the  relations  and  circumstances 
provided  for  by  it.'  See  also,  Concor- 
dia, etc.,  Association  v.  Read,  93  N.  Y. 
474;  McLaughlin  v.  Citizens,  etc.,  As- 
sociation, 62  Ind.  264;  Vermont,  etc.. 
Trust  Co.  V.  Whithed,  2  N.  Dak.  82; 
49  N.  W.  Rep.  318 ;  People  v.  Bellet, 
99  Mich.  151;  57  N.  W.  Rep.  1094. 
It  is  said  by  defendants'  counsel  that, 
under  the  practical  operation  of 
the  law,  those  who  take  stock  and 
are  not  borrowers  earn  large  profits 
at  the  expense  of  those  who  are  bor- 
rowers, and  especially  the  weaker 
members,  who  make  default  and  suffer 
fines.  On  the  other  hand,  it  may  be 
said  that  the  organizations  open  a 
way  for  people  of  limited  means,  and 
wage  earners,  to  acquire  homes,  by 
making  small  payments  at  stated  in- 
tervals, and  that,  if  the  system  adopted 


places  a  premium  on  thrift  and 
promptness,  it  is  in  harmony  with  all 
laws  of  economy.  But  these  argu- 
ments relate  rather  to  the  wisdom  of 
such  provisions  than  to  their  consti- 
tutionality." 

'  McDonough  v.  Hennepin,  etc.,  As- 
sociation (Minn.  1895),  64  N.  W.  Rep. 
106,  Canty,  J.;  "When  an  ordinary 
contract  between  two  individuals  is 
ambiguous,  the  practical  construction 
of  it  by  the  course  of  dealing  under  it 
between  the  parties  will  control.  First 
Nat.  Bank  r.  Jagger,  41  Minn.  308;  43 
N.W.  Rep.  70.  But  that  principle  has  a 
much  stronger  application  to  a  case 
like  this.  These  amendments  to  the 
by-laws  were  ambiguous,  but  the  par- 
ties have,  by  their  uniform  course  of 
dealing  under  them,  given  them  a 
practical  construction  which  must 
control.  Neither  are  we  prepared  to 
say  that,  even  if  such,  uniform,  well- 
defined,  and  well-understood  course 
of  dealing  was  directly  in  conflict  with 
by-laws  that  were  not  ambiguous,  it 
would  not  supersede  or  control  the 
by-laws,  at  least  as  against  an  action 
to  reform  a  contract  which  was,  and 
which  the  parties  understood  to  be,  in 
accord  with  such  course  of  dealing, 
though  in  conflict  with  such  by-laws. 
But  it  is  not  necessary  to  decide  that 
question  in  this  case.  The  contention 
that  defendant  is  not  a  mutual  build- 
ing and  loan  association  is  disposed  of 
in  the  Fitzgerald  Case,  S6  Minn,  424." 
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loan  shall  be  made  except  to  members,  the  fact  that,  on  a  loan 
being  made  to  a  member,  the  joint  bond  of  the  member  and 
his  wife  is  taken,  does  not  open  to  them  the  defense  of  ultra 
vires.  The  Michigan  statute  of  1887  providing  that  the  mem- 
ber bidding  the  highest  premium  for  the  priority  of  loan  shall 
be  entitled  to  receive  the  amount  fixed  by  the  by-laws  in.  rela- 
tion to  the  amount  of  his  stock,  less  the  premium  bid,  author- 
izes the  association  to  deduct  the  premium  bid  from  the  face  of 
the  loan,  it  being  understood  that  the  computation  should  be 
made  in  that  manner.' 

§  1215.  Company,  how  far  bound  by  oificers  acts. — A  loan 
association  may  be  compelled  to  accept  such  a  sum  in  satisfac- 
tion of  a  mortgage  given  by  one  of  its  members,  and  held  by 
it,  as  accords  with  the  representations  in  reference  to  its  by- 
laws, made  by  its  secretary  in  his  dealings  with  plaintiff  at  the 
time  of  making  the  loan,  where  the  by-laws  were  not  exhibited 
to  the  member  and  he  could  not  be  charged  with  a  want  of 


'People's  Building,  etc.,  Associa- 
tion V.  Billing  (Mich.  1895),  62  N.  W. 
Eep.  373,  Montgomery,  J. :  "Whether 
this  undertaking  created  a  personal 
liability  on  her  part  or  not,  the  aver- 
ment is  not  inconsistent  with  the 
proofs,  which  showed  a  loan  made 
to  John  W.  Billing;  and,  when  the 
loan  is  so  made,  the  fact  that  joint  ob- 
ligation of  the  member  and  another  is 
taken,  or  that  the  loan  is  secured  by  a 
mortgage  executed  by  a  third  person, 
does  not  open  the  defense  of  ultra 
vires.  Endlich  on  Building  Associa- 
tions, §382;  Massey  B.  Citizens,  etc.. 
Association,  22  Kan.  624 ;  Juniata,etc., 
Association  v.  Mixell,  84  Pa.  St.  313; 
Kadish  v.  Garden  City,  etc.,  Associa- 
tion, 47  111.  App.  602.  It  is  next  urged 
that  the  transaction  was  a  discount,and 
not  a  loan,  and  that,  as  the  corpora- 
tion is  given  no  banking  powers,  dis- 
counting paper  is  beyond  the  scope  of 
its  business  and  authority,  and  that 
the  contract  is  for  this  reason  ultra 
vires.      To    sustain    this    contention. 


counsel  cite  the  case  of  Anderson  v. 
Cleburne,  etc.,  Association  (Texas 
App.),  16  S.  W.  Rep.  298.  But  the 
same  court,  in  Sweeney  v.  El  Paso, 
etc..  Association  (Texas  Civ.  App.), 
26  S.  W.  Rep.  290,  holds  that,  under 
a  statute  similar  to  ours,  the  re- 
ceipt or  retention  of  a  premium  out 
of  the  loan  is  not  in  excess  of  the 
powers  of  the  corporation.  Section  8 
of  the  statute  provides:  'The  board  of 
directors  shall  hold  such  stated  meet- 
ings as  may  be  provided  by  the  by- 
laws, at  which  the  money  in  the  treas- 
jjjy  *  *  *  ghall  be  offered  for'loau 
in  open  meeting,  and  the  stockhold- 
ers who  shall  bid  the  highest  premium 
for  the  preference  or  priority  of  loan 
shall  be  entitled  to  receive  a  loan  of 
not  more  than  the  amount  fixed  by 
the  by-laws  as  the  full  value  of  a  share 
of  stock  (less  the  premium  bid),  for 
each  share  of  stock  held  by  said  stock- 
holder.' The  transaction  was  plainly 
within  the  powers  conferred  by  this 
section." 
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caution.'  A  representation  in  defendant's  circulars  tliat  it 
would  be  better  and  cheaper  to  borrow  money  of  defendant 
than  elsewhere  is  no  ground  for  relief,  although  it  proves  un- 
true, where  it  appears  that  this  is  caused  by  the  high  premium 
bid  by  complainants  for  the  loans,  and  the  fines  incurred  by 
them  by  failure  to  pay  installments  at  maturity,  and  that 
otherwise  the  loan  would  have  been  at  less  than  the  usual  rate 
of  interest.^  A  representation  that  the  profits  of  the  associa- 
tion would  be  shared  equally  by  all  the  members  can  not  be 
held  untruthful,  where  it  appears  that  all  the  profits  of  a  par- 
ticular series  of  stock  were  accumulated  until  that  series  be- 


'  Sawyer  v.  Menominee  Loan  Asso- 
ciation (Mich.  1894),  61  N.  W.  Eep. 
521,  per  Long,  J. .  "The  parties  were 
not  standing  on  an  equal  footing. 
The  secretary  represented  the  com- 
pany, and  the  complainant  might  well 
rely  upon  the  interpretation  of  the 
by-laws  which  the  secretary  gave. 
Complainant  did  not  see  the  by-laws. 
They  were  not  exhibited  to  him.  The 
secretary  claimed  to  know  what  inter- 
pretation the  company  put  upon  them, 
and  the  complainant  chose  to  rely 
upon  such  representation.  The  rule 
laid  down  by  Lord  Chelmsford  in  Cen- 
tral Railway  Co.  V.  Kisch,L.  E.  2H.  L. 
99,  121,  it  seems  to  us,  is  specially  ap- 
plicable to  the  present  case.  It  was 
there  said :  'When  once  it  is  estab- 
lished that  there  has  been  any  fraud- 
ulent misrepresentation  or  willful 
concealment  by  which  a  person  has 
been  induced  to  enter  into  a  contract, 
it  is'  no  answer  to  his  claim  to  be 
relieved  from  it  to  tell  him  that  he 
might  have  known  the  truth  by  proper 
inquiry.  He  has  a  right  to  retort  upon 
his  objector,  "You,  at  least,  who  have 
stated  what  is  untrue,  or  have  con- 
cealed the  truth,  for  the  purpose  of 
drawing  me  into  a  contract,  can  not 
accuse  me  of  a  want  of  caution  be- 
cause I  relied  implicitly  upon  your 
fairness  and  honesty."  '  In  Mead  v. 
Bunn,  32  N.  Y.  275,  the  rule  was  also 


laid  down  that  the  omission  of  one  of 
the  parties  to  an  agreement  to  make 
inquiries  as  to  the  truth  of  facts  stated 
by  the  other  can  not  be  imputed  to 
him  as  negligence.  In  Union  Nat. 
Bank  v.  Hunt,  76  AIo.  439,  it  was 
held  that  a  person  buying  stock  of 
a  bank  from  the  bank  is  entitled 
to  rely  upon  assurances  of  an  officer 
of  the  bank  as  to  its  financial  con- 
dition, and,  if  already  a  stockholder, 
he  is  not  bound  to  avail  himself  of 
his  right  of  examining  the  books  of 
the  bank;  and  see  Hough  v.  Richard- 
son, 8  Story,  659,  Grant,  J.,  dissent- 
ing." A  loan  association  whose  sec- 
retary customarily  issues,  in  lieu  of 
certificates,  statements  under  the  cor- 
porate seal  and  attested  by  him  that 
persons  therein  named  appear  as  stock- 
holders on  its  books,  is  bound  by  such 
a  statement  upon  the  faith  of  which  a 
loan  is  made  by  the  one  to  whom  it  is 
issued,  although  the  issuance  of  such 
statements  be  not  authorized  by  the 
company's  charter  or  by-laws,  where 
they  are  customarily  recognized  by  it 
in  the  usual  course  of  business. 
Richardson  v.  Delaware  Loan  Assn.,  9 
Houst.  (Del.)  854;  32  Atl.  Rep.  980. 
And  see  NewYork,  etc.,R.Co.t).  Schuy- 
ler, 34  N.  Y.  30;  Mining  Co.  v.  Anglo 
Cal.  Bank,  104  U.  8.  192. 

^  Winget  V.  Quincy  Building  Assn., 
128  III.  67;  21  N.  E.Rep.  12. 
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came  par,  when  all  stockholders  in  that  series  were  entitled  to 
the  par  value  of  their  stock,  borrowers  being  credited  with 
such  amount,  and  thus  being  paid  cash.'  Where  a  loan  has 
been  obtained  by  the  directors  of  a  loan  association,  empowered 
by  its  by-laws  to  manage  its  affairs,  and  having  power  to  borrow 
for  a  legitimate  purpose,  the  fact  that  they  applied  the  money 
borrowed  to  the  payment  of  shares  of  stockholders,  which  had 
not  matured  so  as  to  be  entitled  to  payment,  does  not  relieve 
the  association  from  liability  for  the  loan,  if  the  lender  had  no 
knowledge  of  their  intention  to  apply  the  money  to  an  im- 
proper or  unauthorized  use.* 

§  1216.  Powers — As  to  stock — Homesteads. — Under  the  pro- 
visions of  the  New  York  banking  law  providing  for  the  incor- 
poration of  building  and  mutual  loan  corporations,  a  certifi- 
cate of  incorporation  may  provide  for  prepaid  and  income 
stock,  as  well  as  stock  payable  in  installments.  Where,  there- 
fore, the  superintendent  of  banks  refused  to  file  a  certificate 
which  provided  for  installment,  prepaid  and  income  stock,  be- 
cause it  was  not  confined  to  the  former,  he  was  held  to  be  in 
error ;  and  that  a  mandamus  was  proper  to  compel  the  filing." 

'Winget  V.  Quincy  Building  Assn.,  N.  Y.  62;  Union  Water  Co.  v.  Mur- 

128  111.  67;  21  N.  E.  Bep.  12.  phy'sF.  F.  Co.,22  Cal.  620;  Sussex  R. 

2  North  Hudson  Building  Assn.  v.  Co.  v.  Morris  &  E.  B.  Co.,  19  N.  J.  Eq. 

First  Nat.  Bank,  79  Wis.  31,  per  Tay-  13;  Close  v.  Glenwood  Cemetery,  107 

lor,   J.:      "The   corporation  has  re-  U.S.  466;  Shrewsbury  &  B.  B.  Co.  u. 

ceived  the  money  loaned  and  applied  London  &  N.  W.  B.  Co.,  16  Beav.  441, 

it  to  the  legitimate  purposes  of  the  451;  Auerbach«.Le  Sueur  Mill  Co.,  28 

company  in  paying  off  the  first  series  Minn.   291;   Wright  v.   Hughes,   119 

of  stockholders.      So  far  as  this  pay-  Ind.  324;  Jones  v.  National  Building 

ment  was  justly  due  to   such   stock-  Assn.,   94  Pa.   St.   215;    Williams  v. 

holders,  all  the  other  stockholders  are  Stevens  Point  L.  Co.,  72  Wis.  487, 496 ; 

benefited  by  it,  and  they  can  not  re-  Manufacturers',  etc.,  Co.  v.  Conover, 

tain  the  benefit  of  the  application  of  5  Phila.  18,  20 ;  Endlich  on  Building 

the  money  loaned  by  the  bank,  and  Associations,  §286." 

refuse  to  pay  the  loan.      The  plaintiff  ^  People  v.  Preston,  140  N.  Y.  549, 

is  estopped,  by  the  receipt  and  appli-  per  Earl,  J.:     "In  England  building 

cation  of  the  money  to  a  legitimate  and  loan  associations  existed  and  were 

purpose  of  the  corporation,  from  set-  authorized  and  regulated  by  statute 

ting  up  a  want  of  power  in  the  cor-  long  before  any  of  them  were  organ- 

poration  to  make    the  loan.      O.  &  ized  in  this  country,  and  in  1874  they 

M.  B.  Co.  V.  McCarthy,  96  U.  S.  258,  were  specially   authorized  by  law  to 

267-   Whitney  Arms  Co.  v.  Barlow,  63  have  prepaidstock.     Chapter  42  of  37 
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A  charter  of  a  building  and  loan  association,  authorizing  it  to 
aid  its  members  in  acquiring  and  improving  land,  empowers 
it  to  make  contracts  for  the  erection  of  homesteads.' 

§  1217.  Loans  to  other  than  members  invalid. — A  contract 
entered  into  with  a  building  association  organized  under  the 
laws  of  Minnesota,  by  and  through  which  it  may  be  enabled  to 
evade  the  statute,  and  loan  its  funds  to  a  person  not  a  member 
or  shareholder  of  the  association,  is  invalid,  and  will  not  be 
enforced.*  That  a  loan  in  Illinois  obtained  from  a  building 
association  was  procured  for  the  use  of  some  person  other  than 
the  borrower,  can  not  affect  the  validity  of  a  transaction  in- 
volving a  loan,  as  to  the  parties  to  it,  and  it  is  competent  for 
the  loan  association  to  be  secured  in  such  case  by  a  trust  deed 
given  by  such  third  party.  The  giving  of  such  trust  deed  does 
not  operate  to  make  such  third  party  a  member  of  such  as- 
sociation.' 


ana  38  Vict.,  §  5.  There  it  was  held 
iu  Guardian,  etc.,  Building  Soc,  In 
re,  L.  R.  23  Ch.  Div.  440,  453,  that 
under  the  law  as  it  existed  prior  to 
1874,  which  was  substantially  like  the 
present  law  of  this  state,  prepaid 
stork  was  not  illegal.  There  the 
learned  master  of  the  rolls  said: 
'Again,  is  it  contrary  to  the  constitu- 
tion of  such  a,  society  that  members 
shall  pay  up  installments  in  advance? 
I  say  clearly  not.  The  more  money 
you  get  from  investing  members,  the 
more  money  you  have  ready  to  ad- 
vance to  the  borrowing  members,  and 
the  more  rapidly  you  will  bring  your 
society  to  an  eml  if  the  society  is  es- 
tablished without  a  fixed  period.  It 
seems  to  me  tliereis  no  reason  why 
the  judicature  should  say  that  these 
arrangements,  which,  as  far  as  I  am 
concerned,  appear  to  be  perfectly  rea- 
sonable, and  not  only  framed  not  to 
obstruct,  but  to  further  the  objects  of 
these  societies,  are  illegal  liecause 
they  are  contrary  to  the  policy  on 
which    these    societies  are  founded.' 


And  that  case  was  aflSrmed  in  the 
House  of  Lords.  Murray  v.  Scott,  L. 
B.  9  App.  Cas.  526." 

'  Heady  v.  Bexar  Building  Assn. 
(Texas  1894),  26  S.  W.  Rep.  468. 

^National  Investment  Co.  v.  Na- 
tional Savings  Assn.,  49  Minn.  517. 
per  Collins,  J. :  "Such  a  transaction 
can  not  be  permitted,  and  it  is  imma- 
terial whether  we  regard  it  as  a  loan 
made  by  plaintiff  at  defendant's  re- 
quest, with  a  promise  to  take  it  oft 
plaintiff's  hands,  or  as  an  agreement 
to  purchase  a  note  and  mortgagi' 
wliicli  plaintiff  was  about  to  acquire. 
In  either  event,  the  contract,  if  ful- 
filled, led  directly  to  a  violation  of  the 
statute  before  referred  to." 

^  Kadish  r.  Garden  City  Equitable 
Loan  Assn.,  47  111.  App.  602,  per 
Shepard,  J. :  "There  is  nothing  ei- 
ther in  the  letter  or  the  spirit  of  the 
act  *  *  *  that  makes  it  the 
duty  of  the  association  to  inquire  for 
what  purpose  loans  are  beina  ob- 
tained, or  to  require  any  stipulation 
from  the  borrower  as  to  the  nse  he 
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§  1218.  Applying  stock  payments  on  loan. — A  member  of  a 
building  and  loan  association  can  not,  in  the  absence  of  any 
agreement,  have  the  payments  on  his  unmatured  stock  applied 
on  a  loan  from  the  association.  Where  a  building  and  loan  as- 
sociation takes  a  member's  note  in  excess  of  the  amount  loaned, 
no  part  of  the  loan  being  retained,  such  taking  is  not  a  discount 
proceeding,  within  the  constitution  of  Texas  prohibiting  the 
creation  of  corporations  with  banking  or  discounting  privi- 
leges.'    Where  a  member  of  a  building  association  obtains  a 


shall  make  of  the  money,  or  in  any 
manner  to  supervise  or  control  its 
disbursements."  Juniata  B.  &  Loan 
Assn.  V.  Mixell,  84  Pa.  St.  313. 

'  Sweeney  V.  El  Paso  Building  Assn. 
(Texas  1894),  26  S.  W.  Rep.  290,  per 
James,  J. :  "The  first  assignment 
asserts  that  there  was  error  in  refus- 
ing to  allow  plaintiff,  as  a  credit  on 
his  debt,  the  $1,220  he  had  paid  as 
stock  dues.  There  is  an  absence  of 
any  contract  provision  giving  him 
this  right.  The  relation  of  plaintiff 
to  the  association,  in  the  transaction 
before  us,  was  twofold,  to  wit,  that  of 
debtor  and  stockholder;  and  these 
obligations  were  separate  and  distinct. 
El  Paso,  etc..  Association  v.  Lane,  81 
Texas,  369;  17  S.  W.  Rep.  77;  Inter- 
national, etc..  Association  v.  Abbott, 
85  Texas,  220;  20  S.  W.  Rep.  118. 
From  the  particular  arrangement  be- 
tween the  parties,  as  shown  in  this 
record,  the  note,  being  payable  on  or 
before  a  given  date,  could  have  been 
paid  at  any  time,  and  upon  such  pay- 
ment the  shares  would  cease  to  be 
pledged ;  but  plaintiff's  obligation  to 
make  monthly  payments  on  his  stock 
would  continue  until  the  maturity  of 
the  stock  of  that  series.  Would  it  be 
contended  that  it  was  anything,  in 
form  or  substance,  but  a  loan  of 
money?  The  fact  that  it  exceeded  the 
authorized  rate  made  it  a  usurious 
loan,  and  nothing  more.    To  sustain 


appellant's  argument,  we  would  have 
to  declare  that  the  making  of  loans, 
in  any  form,  by  a  corporation,  is  an 
act  impliedly  prohibited  by  said 
clause ;  and  this,  we  hold,  was  not  in- 
tended. It  is  a  discounting  to  pur- 
chase the  evidence  of  a  debt  for  less 
than  its  face.  It  is  also  a  discounting, 
in  taking  an  evidence  of  debt,  payable 
in  the  future,  for  the  lender  to  deduct 
and  retain  from  the  principal  the 
compensation  for  the  use  of  the 
money  till  the  maturity  of  the  debt. 
Youngblood  v.  Birmingham,  etc., 
Trust  Co.,  95  Ala.  521;  12  So.  Rep. 
579.  In  the  case  before  us,  there  was 
nothing  deducted  from  the  principal 
of  the  loan.  The  real  transaction  here 
was  not  a  loan  of  $4,000,  from  which 
the  association  withheld  a  portion  as 
compensation  for  its  use.  It  was  the 
loan  of  S52,620,  all  of  which  the  borrow- 
er received,  but  for  which  his  note  was 
taken,  with  usurious  additions.  There 
was  no  interest  received  in  advance. 
The  case  of  Anderson  v.  Cleburne, 
etc.,  Association  (Texas  App.),  16 
S.  W.  Rep.  298,  is  materially  dif- 
ferent from  this  case.  There  was 
nothing  ultra  vires  in  the  contract  be- 
fore us,  so  far  as  the  loan  of  money 
was  concerned,  or  the  person  to  whom 
it  was  made.  As  to  the  maturing  of 
stock  of  a  building  and  loan  associa- 
tion and  its  effect  on  the  rights  of 
stockholders,  see  Tyrell,  etc.,  Assn. 


1606 


OF    BUILDING    AND    LOAN    ASSOCIATIONS. 


§   1219 


loan  from  the  association  and  gives  as  security  therefor  a  judg- 
ment on  his  real  estate,  and  makes  to  the  association  an  assign- 
ment of  his  stock,  waiving  all  benefits  from  it,  he  can  not, 
after  he  has  assigned  his  title  in  the  stock  to  another  person, 
direct  that  the  payments  on  his  stock  shall  not  be  applied  to 
the  payment  of  his  indebtedness,  but  that  the  same  shall  be 
collected  from  his  real  estate.  In  such  a  case  the  association 
has  a  right  to  credit  the  withdrawal  value  of  the  shares  upon 
the  judgment  debt  and  collect  the  balance  from  the  fund  raised 
by  the  sale  of  the  real  estate.' 

§  1219.  The  same  subject  continued. — Stock  payments,  by 
a  borrowing  member  of  a  building  and  loan  association,  are 
not  ipso  facto  credits  upon  his  indebtedness,  so  as  to  reduce 
pro  tanto  the  amount  due  on  his  mortgage.  But  a  borrower 
may  elect  to  have  payments  on  account  of  stock  applied  upon 
his  indebtedness  to  the  association.^ 


V.  Haley,  139  Pa.  St.  476,  and  on  re- 
hearing. Tyrell,  etc.,  Association  v. 
Haley,  163  Pa.  St.  301." 

'  Wadlinger  v.  Washington  German 
Loan  Association,  153  Pa.  St.  622: 
"By  his  transfer  of  it  to  the  appellant 
he  indicated  his  intention  to  not  ap- 
propriate the  stock  to  his  judgment 
debt,  and  put  it  in  the  power  of  the 
association  to  appropriate.  Philadel- 
phia Mercantile  Loan  Assn.  v.  Moore, 
47  Pa.  233.  Moreover,  by  the  very 
terms  of  the  assignment  to  the  asso- 
ciation he  waived  and  relinquished  all 
benefits  which  might  thereafter  ac- 
crue to  him,  his  heirs,  administrators 
and  executors  forever." 

'  Randall  v.  Nat.  Building,  etc..  Un- 
ion, 43  Neb.  876;  62  N.  W.  Eep.  252, 
Post,  J.:  "It  may  be  conceded  that 
the  liability  of  a  member  of  a  building 
and  loan  association  on  his  stock  and 
on  his  loan,  if  he  be  a  borrower,  are 
entirely  different,  and  that  payments 
on  the  former  are  not  necessarily 
credits  on  the  latter.  It  does  not  fol- 
low, however,  that  a  failure  to  pay  in- 


terest or  dues  in  accordance  with  his 
agreement  or  the  by-laws  of  the  asso- 
ciation will  in  every  instance  per  se 
amount  to  a  forfeiture  of  his  stock,  so 
as  to  authorize  a  confiscation  of  the 
amount  paid  thereon.  We  adopt  aa 
sound  the  doctrine  announced  in  the 
text  of  Thompson  on  Building  Asso- 
ciations (p.  97),  viz. :  'If  the  borrower 
is  in  default,  having  violated  the  rules, 
he  has  forfeited  his  right  to  any  inter- 
est profit ;  but  he  has  not  thereby  for- 
feited his  stock,  and  can  apply  that  as 
a  credit  if  he  chooses.'  We  are  in- 
clined, also,  to  agree  with  the  view 
recently  expressed  by  the  supreme 
court  of  North  Carolina  in  Rowland 
V.  Old  Dominion,  etc..  Association, 
115  N.  Car.  825 ;  18  S.  E.  Rep.  965,  that 
an  agreement  whereby  the  stock  of  a 
member  of  a  building  association  held 
as  collateral  security  for  a  loan  made 
to  the  pledgor  is  to  be  forfeited  upon 
default  of  payment  of  dues  or  interest, 
without  allowing  credit  on  account  of 
payments  previously  made  on  such 
stock,  is  unconscionable,  and  should 
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§  1220.  Fines — Interest  on  loans. — As,  under  the  general 
law,  any  corporation  not  prohibited  may  be  formed  with  any 
customary  and  appropriate  powers  not  incoiisistent  with  law, 
building  and  loan  associations  may  be  incorporated,  with 
power  to  impose  fines  for  non-payment  of  dues,  although 
there  is  no  statute  expressly  authorizing  the  creation  of  such 
corporations.  And  where  a  member  of  a  building  and  loan  as- 
sociation agrees  to  pay  a  premium  to  obtain  a  loan»,  interest 
m.Siy  be  charged  on  the  actual  amount  loaned,  but  not  on  the 
premium.*     An  unincorporated  building  association  is  not  en- 


not  be  enforced  by  the  courts  of  this 
state,  although  recognized  as  valid  in 
the  association's  own  state.  We  have 
not  overlooked  the  recent  case  of 
Southern  Building  and  Loan  Associa- 
tion V.  Anniston  Loan  and  Trust  Co., 
101  Ala.  582 ;  15  So.  Eep.  123,  which  cer- 
tainly sustains  the  proposition  con- 
tended for  by  the  appellant  herein. 
But  that  decision  appears  to  rest 
upon  the  authority  of  North  Ameri- 
can, etc.,  Association  v.  Sutton,  35 
Pa.  St.  463,  overruling,  as  it  is  said, 
cases  in  that  state  asserting  a  dif- 
ferent doctrine.  However,  that  as- 
sumption is,  we  think,  due  to  a  mis- 
conception of  the  effect  of  the  case 
last  cited.  According  to  the  earlier 
Pennsylvania  cases  stock  payments  bj' 
a  borrowing  member  were  regarded  as 
credits  on  his  mortgage,  reducing  pro 
tanto  the  amount  of  his  indebtedness  to 
the  association;  and,  although  that 
doctrine  has  been  modified  by  Asso- 
ciation V.  Sutton,  supra,  to  the  extent 
that  payments  by  a  borrower  on  ac- 
count of  his  stock  are  no  longer  ipso 
facto  credits  on  his  mortgage,  they 
may  be  still  so  applied  at  his  election, 
as  is  evident  from  the  following  quo- 
tation from  the  case  mentioned: 
'  What  was  there  said  [referring  to 
prior  decisions  of  that  court]  is  not  to 
be  regarded  as  laying  down  the  rule 
that  payment  of  dues  on  stock  ipso 
facto  works  an  extinguishment  of  so 


much  of  the  mortgage.  The  debtor 
may  so  apply  it,  but  the  payment  it- 
self is  not  an  application  of  the  money 
to  the  reduction  of  the  mortgage. 
*  *  *  The  debtor  is  not  compelled 
to  give  up  his  stock  whenever  suit  is 
brought  on  his  bond  or  mortgage. 
Such  would,  however,  be  the  necessity 
of  the  case,  if  the  law  applied,  against 
his  consent,  the  installment  paid  by 
him  upon  his  stock  to  the  discharge 
of  his  indebtedness  for  money  bor- 
rowed.' See  also,  Watkins  v.  Work- 
ingmen's,  etc..  Association,  97  Pa.  St. 
514;  Economy,  etc.,  Association  v. 
Hungerbuehler,  93  Pa.  St.  258.  The 
Alabama  case  is  not,  it  seems,  sanc- 
tioned either  by  the  weight  of  author- 
ity or  the  sounder  reasoning,  as  is 
demonstrated  by  the  opinion  of  our 
Brother  Irvine,  above  referred  to." 

'  Goodman  v.  Durant,  etc.,  Loan 
Association,  71  Miss.  310;  14  So.  Eep. 
146,  per  Campbell,  C.  J.:  "The  vital 
principle  of  such  associations,  as 
known  to  us,  is  compounding  monthly 
receipts,  whereby  to  produce  astound- 
ing results  for  the  mutual  benefit  of 
all  concerned;  and  what  is  called  a 
'fine'  (merely  an  agreed  sum  as  liqui- 
dated damages)  is  imposed  for  every 
default  in  payment,  as  a  spur  to 
prompt  payment,  so  as  not  to  derange 
the  process  of  compounding,  which 
must  fail  if  there  is  want  of  payment 
as  agreed,  and  failure  of  which  would 
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titled,  by  the  Pennsylvania  act  of  1869,  to  recover  upon  its 
mortgage  more  money  than  was  actually  advanced  to  its  stock- 
holders, with  legal  interest  thereon.  The  interest  paid  by  the 
mortgagor,  while  a  member  of  the  association,  is  to  be  credited 
to  the  interest  which  has  accrued  on  the  sums  actually  loaned 
to  secure  which  the  mortgage  was  executed.'  A  building  and 
loan  association  which  has  loaned  money  to  one  of  its  stock- 
holders on  a  bond  and  mortgage  conditioned  for  the  payment 
of  a  specified  rate  of  interest,  together  with  a  monthly  install- 
ment on  each  share  of  the  stock  owned  by  him,  until  the  prin- 
cipal sum  is  paid,  can  recover,  on  foreclosure,  the  amount  in 
arrear,  without  any  deduction  for  the  monthly  installments 
paid  by  the  stockholder,  as  he  will  receive  the  benefit  of  such 
installments  in  the  increased  value  of  his  shares.^ 


cause  failure  of  the  scheme.  We  see 
nothing  wrong  in  members  of  full  age, 
and  compos  mentis,  mutually  binding 
themselves  to  so  beautiful  a  scheme 
for  reciprocal  advantage,  and  being 
held  to  the  performance  of  what  they 
have  agreed.  Interest  on  premiums 
is  not  allowable.  Sullivan  v.  Jackson 
Loan  Assn.,  70  Miss.  94;  12  So.  Eep. 
590." 

'  Link  V.  Germantown  Building  As- 
sociation, 89  Pa.  St.  15,  per  Alison,  J. : 
"In  the  case  of  Building  Association 
V.  Timmins,  3  Phila.  R.  209,  Judge 
Hare  sums  up  tersely  the  general 
judgment  of  the  supreme  court,  where 
he  says:  "So  far  as  I  am  able  to  un- 
derstand the  view  taken  by  the 
supreme  court  of  building  associa- 
tions, it  would  seem  to  be  that  they 
are,  in  point  of  fact  or  of  law,  schemes 
for  avoiding  the  statutes  against  usury, 
and  that  all  payments  made  under 
their  constitutions  or  by-laws,  as  in- 
stallments on  stock,  are  consequently 
to  be  regarded  as  payments  on  account 
of  loans  made  to  their  stockholders. 
Such  undoubtedly  was  the  effect  of 
the  decisions  in  which  it  was  held 
that  the  payments  on  stock  assigned 
as  collateral  security  for  a  mortgage 
loan,  interest   and   fines  were  to  be 


credited  as  payments  on  the  sum  actu- 
ally advanced  to  the  borrower,  and 
that  usurious  interest  paid  under  such 
circumstances  is  not  a  voluntary  pay- 
ment in  any  such  sense  as  to  entitle 
the  receiver  to  retain  the  sum  paid 
above  legal  interest.  Philanthropic 
Association  v.  McKnight,  35  Pa.  St. 
472.  But  in  the  case  of  the  North  Am., 
etc.,  Association  v.  Sutton,  35  Pa.  St. 
463,  the  court  qualify  the  decisions  in 
Kupferti'.  Guttenberg  Assn.,  30  Pa.  St. 
465  and  471,  to  the  effect  that  pay- 
ments on  account  of  stock  were  to  be 
regarded  as  payments  on  account  of 
the  loan,  and  hold  that  the  doctrine 
of  those  cases  was  in  advance  of  the 
general  understanding,  and  was  con- 
sidered necessary  to  protect  the  bor- 
rowing community  from  the  oppres- 
sion and  hardships  imposed  on  them 
by  money-lending  associations.  The 
most  material  point  ruled  in  the 
North  American,  etc.,  Association  v. 
Sutton,  35  Pa.  St.  463,  is,  that  the 
former  decisions  are  not  to  be  regarded 
as  laying  down  the  rule  that  payment 
of  dues  on  stock  ipso  facto  works  an 
extinguishment  of  so  much  of  the 
mortgage." 

'  People's  Building  and  Loan  Asso- 
ciation V.  Furey,  47  N.  J.  Eq.  410. 
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§  1221.  Forfeiting  stock  for  non-payment  of  dues. — Where 
a  shareholder  of  a  building  and  loan  association,  organized  un- 
der the  Alabama  code,  and  authorized  to  make  needful  by- 
laws and  compel  compliance  by  forfeiture,  to  secure  a  loan, 
executed  to  it  a  mortgage,  and  assigned  his  stock  to  the  asso- 
ciation, as  collateral  security,  and  stipulated  that  upon  default 
in  payment  of  his  installments,  interest,  premiums,  or  fines, 
the  bond  should  become  due,  and  authorized  the  association  to 
forfeit  his  stock  under  the  by-laws  to  that  effect,  which  were 
made  a  part  of  his  contract,  it  was  held  that,  upon  his  failure 
to  comply  with  the  conditions  of  his  contract  in  the  payment 
of  dues,  the  association  might  forfeit  the  amount  paid  on 
the  stock  without  crediting  his  indebtedness  therewith.'     Ces- 


'  Southern,  etc.,  Loan  Assn.  v.  An- 
niston  Loan  Co.  (Ala.  1894),  15  So. 
Rep.  123,  per  Haralson,  J.:  "We 
thus  have  the  issue  plainly  and  sharply 
defined  and  the  parties  treat  the  value 
of  the  stock,  as  merely  the  aggregate 
of  all  the  payments  which  have  been 
made  upon  it,  thus  following  the  rule 
which  is  laid  down  in  the  books  for 
the  ascertainment  of  its  value.  Endlich 
on  Building  Associations,  §§  455,  457, 
and  authorities  there  cited.  The  ques- 
tion has  given  rise  to  some  confusion 
in  the  decisions  of  courts.  In  North 
Carolina,  the  transaction  has  been 
treated  upon  the  basis  of  an  actual 
loan  of  .  money,  and  the  aggregate 
amount  of  payments  upon  stock,  as 
partial  payments  on  the  loan  by  the 
borrower.  Overby ■».  Payetteville,  etc.. 
Association,  81  N.  Car.  56;  Hoskins  v. 
Mechanics',  etc.,  Association,  84  N. 
Car.  838.  And  the  earlier  Pennsylvania 
cases  previously  to  that  of  North 
American,  etc.,  Assn.  v.  Sutton,  35  Pa. 
St.  463,  maintain  the  same  view  of  the 
question.  Commenting  upon  these 
decisions,  Mr.  Endlich  says,  that  the 
supreme  court  of  Pennsylvania  in 
Sutton's  Case,  supra,  for  the  first  time 
approached  an  understanding  of  the 
nature    and    dealings     between     the 


building  association  and  its  members ; 
that  under  the  rulings  in  the  former 
cases  in  that  court,  upon  the  theory 
of  partial  payments,  it  followed  that 
each  stock  payment  made  by  the  bor- 
rowing member  was  a  pro  tanto  re- 
duction of  his  mortgage  debt,  to  be 
deducted  with  interest,  from  the  date 
of  payment ;  and  he  adds,  'The  fallacy 
of  this  doctrine  is  obvious,  from  the 
fact  that  the  borrower's  standing  as  a 
member  is  not  merged  in  his  super- 
added character  of  debtor,  and  that, 
as  a  member,  he  is  not  entitled 
to  an  account  of  profits  made  by  the 
society  upon  his  contributions,  before 
the  period  of  itsitermination  (or  that 
of  the  series  to  which  his  stock  be- 
longs), whilst  the  settlement  of  Iiis 
liabilities  as  borrower  is  also  referred 
to  in  the  winding  up  of  the  mutual 
scheme.  It  has,  therefore,  become  a 
well-recognized  doctrine  that  pay- 
ments of  dues  upon  stock  are  not  pay- 
ments to  the  mortgage  debt,  and  do 
not,  ipso  facto,  work  an  extinguish- 
ment of  so  much  of  the  mortgage.  The 
fact  that  the  borrower  has  assigned 
his  shares  to  the  society  as  collateral 
security  for  hia  debt  makes  no  differ- 
ence ;  for,  this  is  a  recognition  of  the 
distinct  standing  of  the  member  as  a 
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sation  of  business  by  a  building  and  loan  association  releases  its 
members  from  further  payment  of  dues  as  such,  as  the  associa- 


member  and  as  a  debtor.'  Endlich 
on  Building  Associations,  §  452.  And 
it  is  a  correct  principle,  as  has  been 
held,  that  there  is  no  connection  es- 
tablished between  the  stock  held  by 
the  stockholder  and  the  bond  held  by 
the  company,  such  as  that  payments 
made  on  stock  are  to  be  treated  as 
payments  on  the  bond,  so  that  one 
is  steadily  offset  against  the  other,  or 
the  one  merges  in  the  other— a  fal- 
lacy sometimes  indulged,  arising  from 
a  failure  to  observe  the  separate  exist- 
ence of  the  stock  on  the  one  hand  and 
the  bond  on  the  other — the  separate 
relation  borne  to  the  company  on  the 
one  side,  by  its  stockholder,  and  on 
the  other,  by  its  borrower.  The  pay- 
ment on  the  one  is  not,  necessarily,  a 
payment  on  the  other.  State  v.  Horn- 
backer,  42  N.  J.  Law,  635 ;  Endlich  on 
Building  Associations,  §  452.  Mr. 
Freeman,  in  an  extended  note  to  Rob- 
ertson V.  Homestead,  etc..  Associa- 
tion, 69  Am.  Dec.  163,  gives  approval 
to  the  same  principle,  citing  a  long 
list  of  cases  in  support  thereof;  and 
the  learned  annotator  adds,  as  a 
conclusion  from  the  very  many  au- 
thorities he  cites,  as  to  the  amount 
that  the  borrower  ought  justly  to 
pay,  when  he  wishes  to  withdraw,  or 
is  in  default,  and  his  mortgage  is 
sought  to  be  enforced,  that,  'It  must 
be  remembered,  that  when  a  member 
obtains  a  loan  or  advance  he  antici- 
pates the  amount  be  is  to  receive 
upon  the  termination  of  the  associa- 
tion, or  of  the  series  to  which  it  be- 
longs. His  obligation  does  not  look 
to  a  repayment  before  that  time.  If 
he  desires  to  withdraw,  or  it  becomes 
necessary  to  enforce  his  mortgage 
against  him  before  that  period  arrives, 
the  question  is,  what  amount  ought 
he  equitably  pay?  In  ascertaining 
this   amount,  the  only  difference  be- 


tween the  two  cases  seems  to  be,  that 
when  he  voluntarily  withdraws  he  is 
entitled  to  receive  the  bonus  or  share 
of  profits  allowed  him  under  the  laws 
of  the  associations,  and  when  he  is  in 
default,  no  such  allowance  is  to  be 
made  him.'  The  justness  of  this  con- 
clusion is  vindicated  on  the  ground 
that  the  defaulting  member's  action 
is  an  injury  to  the  association  arising 
out  of  a  breach  of  his  obligations,  for 
if  he  continue  from  time  to  time,  for 
purposes  of  his  own  convenience,  to 
withhold  his  contributions  to  the  com- 
mon fund,  when  they  become  payable, 
it  is  clear  he  is  thereby  depriving  the 
association  of  just  that  much  money 
which  ought  to  be  invested  for  the 
common  good;  and  if  this  be  allowed 
until  the  end,  it  is  also  plain  he  will 
have  derived,  from  his  own  violation 
of  duty,  an  unjust  advantage,  in  shar- 
ing with  the  other  members  notwith- 
standing his  defaults,  an  equal  partici- 
pation in  theproflts.  In  principle  there 
can  be  no  difference  in  the  rule  as  to 
the  prompt  payment  of  premiums  on 
a  policy  in  a  life  insurance  company, 
and  the  premiums  and  other  dues  on 
a  building  and  loan  contract,  and  this 
court,  speaking  of  the  former,  said: 
'It  is  too  late  at  this  day  to  raise  any 
question  as  to  the  legal  validity  of 
such  a  contract.  To  one  who  under- 
stands anything  of  the  principles  upon 
which  the  business  of  life  insurance  is 
conducted,  it  is  obvious  that  the  punc- 
tual paj'ment  of  pi-emiums  is  of  the 
very  essence  of  the  contract.  The  cal- 
culations of  insurance  actuaries  fixing 
the  rates  of  insurance,  are  based  on 
the  theory  of  prompt  payment,  so  as 
to  afford  opportunity  for  such  rein- 
vestment as  to  reap  the  fruits  of  com- 
pound interest  upon  the  company's 
moneyed  capital.  Laxity  in  the 
enforcement    of    punctual    payments 
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tion  thereby  renders  the  maturing  of  the  stock  in  accordance 
vdth  the  original  scheme  an  impossibility.' 

§  1222.  Belief  from  forfeiture. — It  has  been  held  in  Nebras- 
ka that,  although  the  contract  of  membersliip  provided  for  the 
forfeiture  of  stock  in  case  of  the  member's  default  in  making 
payments  therefor,  yet  that  in  an  action  to  enforce  against 
him  the  mortgage  given  by  him  to  secure  a  loan  to  him,  a 
court  of  equity  would  relieve  him  from  the  forfeiture  by  treat- 
ing any  payments  made  by  him  on  the  stock  as  payments  up- 
on the  loan.^     A  contract,  too,  by  which  the  stock  taken  out 


might,  and  no  doubt  would,  frequent- 
ly lead  to  ultimate,  if  not  speedy, 
financial  ruin.  Stipulations,  there- 
fore, incorporated  in  insurance  poli- 
cies, making  such  payments  con- 
ditions precedent  to  the  continued 
liability  of  the  insurer,  are  generally 
maintained  as  valid  by  the  courts.' 
Alabama,  etc.,  Insurance  Co.  v.  Thom- 
as, 74  Ala.  578.  Forfeiture  for  the 
non-payment  of  premiums  is  a  nec- 
essary means,  for  insurance,  or  build- 
ing and  loan  companies,  of  protect- 
ing themselves  from  embarrassment, 
and  delinquency  can  not  be  allowed 
except  at  the  option  of  the  compa- 
nies. New  York  Insurance  Co.  v.  Stat- 
ham,  93  TJ.  S.  24 ;  Klein  v.  Insurance 
Co.,  104  U.  S.  88.  In  keeping  with 
this  doctrine,  Mr.  Pomeroy  lays  it 
down,  that  a  forfeiture  of  shares  of 
stock  in  a  corporation,  duly  incurred 
by  the  stockholders,  for  failure  to  pay 
the  oalls,  or  installments  thereon,  as 
provided  by  the  charter  or  by-laws  of 
the  company,  will  not  be  set  aside  or 
relieved  against  by  a  court  of  equity. 
1  Pomeroy  on  Equity  Jurisprudence, 
§§457,  458;  2  Story  on  Equity  Juris- 
prudence, §§  1325,  1326." 

'  Blakeley  v.  El  Paso  Building  As- 
sociation (Texas  1894),  26  S.  W.  Rep. 
292,  per  James,  J.:     "This  status  of 
the  company's  affairs,  we  think,  re- 
103 


leased  stockholders  from  the  further 
payment  of  dues.  Endlich  on  Build- 
ing Associations,  §  502;  Thompson  on 
Building  Associations,  §  30.  This, 
however,  would  not  entitle  a  borrower 
to  have  the  stock  payment  already 
made  credited  on  the  debt.  As  the 
relation  of  stockholders  and  bor- 
rower are  distinct,  the  interest  as  a. 
stockholder  is  to  be  considered  in  the 
final  settlement  of  the  corporation's 
business.  Rogers  t>.  Hargo,  92  Tenn. 
35;  20  S.  W.  Rep.  430." 

^  Randall  v.  National  Building  Asso- 
ciation, 42  Neb.  809;  60  N.  W.  Rep. 
1019,  per  Irvine,  J.:  "The  cases  are 
very  numerous  relating  to  the  respect- 
ive rights  of  such  associations  and 
their  members.  A  review  of  them 
would  be  tedious,  and  not  very  use- 
ful. A  very  clear  statement  of  the 
result  of  the  cases  may  be  found  in  the 
note  to  Robertson  v.  Association,  69 
Am.  Dec.  145.  The  law  is  there  stated, 
with  abundant  citations,  that  when  a 
member  of  an  association  becomes  a 
borrower  the  transaction  has  been 
considered  as  so  much  in  the  nature 
of  a  loan  that  subsequent  payments 
made  by  the  member  upon  his  stock 
are  partial  payments  upon  his  debt ; 
but  other  cases  (and  we  think  the 
greater  weight  of  the  modern  cases! 
decide  that    payments    of    dues  are 
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by  a  borrower,  and  assigned  to  the  association,  when  the  mort- 
gage is  executed,  is  forfeited  to  the  association  on  default, 
without  allowance  of  credit  on  the  mortgage  for  the  payments 
made  on  the  stock,  is  unconscionable,  and,  although  upheld  by 
the  laws  of  the  association's  own  state,  will  not  be  enforced  in 
North  Carolina.  In  such  a  case  where  the  foreclosure  has  re- 
alized enough  to  pay  the  sum  borrowed,  with  interest  at  the 
rate  stipulated  on  the  face  of  the  mortgage,  and  expenses,  and 
the  association  has  allowed  nothing  for  payments  made  by  the 
borrower  on  his  stock,  which  he  assigned  to  the  association 
when  he  made  the  mortgage,  such  assignment  is  to  be  treated 
as  merely  a  pledge  of  additional  security  for  the  loan,  and  the 
borrower  is  entitled  to  a  return  of  the  stock.' 


not,  ipso  facto,  payments  upon  the 
mortgage  debt,  and  do  not  ope- 
rate of  themselves  to  extinguish 
it  pro  tanto;  still  the  borrower  has 
a  right  to  so  apply  them,  and  the  as- 
sociation may,  in  case  of  default, 
make  such  application.  A  proper  re- 
gard for  the  nature  of  the  contract, 
we  think,  leads  to  the  conclusion  that 
during  the  currency  of  the  debt  and 
membership  the  accounts  arising  out 
of  each  should  be  kept  separate,  and 
that  stock  payments  do  not,  as  they 
are  made,  operate  as  payments  on  the 
debt;  but  it  must  not  be  forgotten 
that  the  object  of  the  stock  payments 
is  ultimately  to  satisfy  the  stock,  and 
that  in  the  case  of  a  borrower  such 
payments  operate  ultimately  to  satisfy 
the  debt.  While  a  borrower  may  ul- 
timately, if  the  association  works  suc- 
cessfully, become  entitled  to  other  re- 
turns upon  his  stock  until  the  debt  is 
satisfied,  all  payments  made  by  him 
are  finally  applied  to  that  purpose. 
We  are  aware  that  there  always  seems 
to  be  an  effort  made  to  obscure  this 
relationship,  and  to  give  the  transac- 
tion a  different  form ;  but  whatever 
may  be  the  devices  of  actuaries  to 
make  it  rqij^ear  that  payments  are  in- 
vestments   simply     in    a     profitable 


stock,  and  that  the  loan,  in  some 
mysterious  manner,  pays  itself,  the 
fact  is  that  it  is  paid  from  the  stock 
assessments,  and  that  in  the  contem- 
plation of  both  parties  the  stock  as- 
sessments are  to  be  applied  sooner 
or  later  for  that  purpose.  It  is  just 
such  penalties  that  courts  of  equity 
have  always  relieved  against.  The 
treatment  of  penal  bonds,  as  well  as 
the  whole  doctrine  of  mortgages,  is 
based  upon  a  principle  of  relieving 
against  such  forfeitures,  or  rather  re- 
fusing to  assist  them,  and  the  princi- 
ple which  has  thus  prevailed  in  such 
cases  for  centuries  is  precisely  appli- 
cable here.  We  think,  therefore,  that 
the  district  court  proceeded  properly 
in  making  the  computation.  In  Linc- 
oln, etc..  Association  v.  Graham,  7 
Neb.  173,  it  is  evident  this  court 
adopted  a  similar  view  in  making  the 
computation." 

'  Rowland  v.  Old  Dominion  Build- 
ing, etc..  Association,  115  N.  Car. 
825;  18  R.  E.  Rep.  965,  Burwell, 
J.:  "We  gather  from  the  record 
that  this  Virginia  corporation  insists 
that,  by  virtue  of  these  contracts  and 
this  conveyance  in  trust,  it  has  the 
right  to  exact  from  this  borrower,  in 
return  for  the  $1,000  loaned  him,  pay- 
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§  1223.    Withdrawal  of  members. — In  the  absence  of   bad 
faith,  such  persons  as  have,  according  to  the  constitution  and 


ments  on  twenty  shares  of  stock,  at 
$12  per  month,  until  the  stock  reached 
the  par  value  of  f2,000,  and  also  $5 
per  month  interest  on  the  sum  bor- 
rowed until  the  same  time,  and  also 
fines  for  lack  of  the  promptness  pre- 
scribed in  the  by-laws  of  the  associa- 
tion for  the  payment  of  these  dues. 
Considered  apart  from  all  questions 
about  expected  profits,  the  contention 
of  this  association  is  that  this  bor- 
rower has  agreed  to  pay  back  the 
money  borrowed,  with  six  per  cent, 
interest,  and  then  to  give  it,  in  addi- 
tion, a  bonus  of  $1,000  for  making  the 
loan,  and  when  this  is  done  it  will 
call  the  game  over,  and  quit.  Upon 
such  a  settlement,  the  account  would 
stand  thus :  The  association  loans 
$1,000.  It  receives  entrance  fees,  $20 ; 
appraiser's  and  attorney's  fees,  fl5; 
interest  on"  $1,000  at  six  per  cent.,  |5 
per  month  for  166%  months,  $833.33 ; 
dues  at  sixty  cents  per  share  per  month 
till  they  amount  to  $1  per  share,$2,000 ; 
total  receipts,  $2,868.33;  to  which 
should  be  added  as  a  proper  debit,  six 
per  cent,  intereston  $2,000  for  one-half 
of  166%  months,  $833.33;  grand  total, 
§3,701.66.  In  other  words,  the  bor- 
rower assumed,  it  says,  a  liability  to 
pay  $3,701.66  for  $1,000  and  its  use  for 
166%  months,  or  about  20  per  cent, 
for  msney.  And  against  this  lia- 
bility is  held  up  the  hope  that  the 
business  of  the  association  will  be  im- 
mensely profitable,  so  that  by  reason 
of  such  profits  the  shares  will  arrive  at 
their  par  value  in  a  much  shorter  period 
than  one  hundred  and  sixty-six  and 
two-thirds  months.  The  foundation  of 
such  a  hope  is  not  easily  discerned. 
Profits,  if  any  come,  must  come  from 
the  pocket  of  the  members  alone. 
They  must  feed  upon  one  another, — 
the  borrowing  members  on  the  non- 
borrowing  members,  or  vice  versa, — 


for  no  other  victims  are  in  reach. 
Expenses  must  be  met.  Losses,  inev- 
itable in  every  business,  will  occur. 
And  expenses  and  losses  may  not 
only  destroy  all  hope  of  profits,  but 
may  bring  the  deluded  borrower  to 
the  necessity  of  paying  back  for  the 
benefit  of  creditors  of  the  association 
the  money  he  borrowed  after  he  had 
settled  the  debt,  as  he  thought,  by  the 
payment  of  his  monthly  dues  through 
all  the  tedious  years  of  his  bondage  to 
the  association,  for,  however  valid  be- 
tween the  borrowing  members  or 
stockholders  and  the  association  may 
be  their  agreement  that  his  debt  shall 
be  considered  extinguished  when  he 
has  paid  in  $100  per  share,  credi- 
tors of  the  association  might  rise  up, 
and  object  to  the  consummation  of 
this  arrangement,  upon  the  very 
plausible  theory  that  the  assets  of  a 
corporation  should  not  be  applied  to 
the  use  of  the  stockholders  until  the 
creditors  are  paid  in  full.  This  would 
be  a  rude  awakening  from  the  pleas- 
ant dream  that  he  had  borrowed 
money  at  six  per  cent,  and  knew  an 
easy  way  to  pay  it  back.  But  it  is  an 
awakening  that  may  come  to  all  those 
who  have  entered  into  contracts  such 
as  that  set  out  in  this  record,  if  the  con- 
tention of  the  association  is  sustained. 
We  have  examined  the  charter  of  this 
association  to  ascertain  from  what 
source  it  obtains  capital  to  be  thus 
invested.  Section  7  provides  that 
'paid-up  stock  may  be  issued  and  fold 
at  the  price  of  fifty  dollars  jier  share,' 
and  that  a  dividend  of  $1.50  per  share 
shall  be  paid  semi-annually  on  such 
stock,  and  that  when  the  favored 
stock  matures  the  holders  shall  be  en- 
titled to  draw  out  $100  per  share. 
Thus,  it  appears  that  what  it  takes 
from  one  stockholder,  under  the  pre- 
tense that  it  is  lending  money   at  6 
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by-laws  of  the  association,  withdrawn  and  ceased  to  be  mem- 
bers, can  not  again  be  brought  into  the  association  for  the  set- 


per  cent.,  it  gives  to  another  with 
lavish  hand.  It  is  both  a  taker  and 
a  giver  of  usury.  It  appears  that  the 
trustees  named  in  the  deed  of  trust 
have  sold  the  property  thereby  con- 
veyed to  them,  and  out  of  the  pro- 
ceeds of  that  sale  there  has  been  re- 
paid to  the  association  all  of  the  debt 
— principal  and  interest — due  from 
Noell  on  account  of  money  borrowed 
by  him.  In  the  settlement  made  the 
borrower  got  no  credit  for  what  dues 
he  had  paid  in  on  his  stock.  Accord- 
ing to  the  rules  which  govern  the 
making  of  such  settlements,  as  pre- 
scribed by  the  decisions  of  this  court 
in  Mills  V.  Salisbury,  etc.,  Association, 
75  N.  Car.  292,  and  other  cases,  if 
credit  had  been  allowed  for  those  pay- 
ments no  complaint  could  be  made 
by  the  borrowing  stockholder  or  his 
assignee.  Overby  v.  Fayetteville,  etc., 
Association,  81  N.  Car.  66.  Such 
a  settlement  would  have  justly  and 
equitably  adjusted  the  account  be- 
tween the  association  and  the  bor- 
rowing stockholder,  and  would  have 
terminated  his  connection  with  it. 
It  has  been  strenuously  argued  before 
us  that  the  decisions  of  the  court  of 
appeals  of  the  state  of  Virginia  must 
be  allowed  to  control  us  in  our  con- 
struction of  the  contract  between  this 
association  and  its  borrowing  stock- 
holder, and  our  determination  of  his 
rights  thereunder.  It  was  said  by 
that  court  in  the  case  of  White  u.  Me- 
chanics', etc.,  Association,  22  Gratt. 
2.S3,  when  considering  an  arrangement 
between  the  parties  then  before  it, 
similar  to  that  we  are  here  considering, 
that  'if  the  transactions  and  dealings 
of  this  association  with  its  members 
are  warranted  by  the  statute,  and  that 
statute  is  warranted  by  the  constitu- 
tion, although  they  may  operate 
harshly  and  oppressively,  it  is  not  the 


province  of  the  court  to  relieve.  The 
fault  is  in  the  law,  which  the  legisla- 
ture alone  can  alter,  or  in  the  improvi- 
dence of  the  party,  which  neither  the 
court  nor  the  legislature  can  relieve.' 
"We  feel  no  such  constraint.  We  can 
not  allow  such  a  bargain  as  this  asso- 
ciation say  sit  made  with  the  borrowing 
stockholderto  be  enforced  in  the  courts 
of  this  state.  It  is  unconscionable.  It 
violates  the  law  of  this  common- 
wealth, as  construed  by  repeated  de- 
cisions of  this  court.  The  rights 
of  the  parties  must  be  settled  here,, 
where  the  contract  was  made.  It 
is  in  no  true  sense  a  Virginia 
contract.  The  labored  efforts  of  the 
association  to  make  it  so  appear  but 
add  to  the  conviction  that  it  is  not  so 
in  fact.  Where  a  party  litigant  in  the 
courts  of  this  state  asserts  that  his 
rights  are  to  be  adjudicated,  not  by 
the  laws  of  this  state,  but  by  those  of 
another ;  that  a  contract  illegal  here 
shall  be  enforced  because  it  is  legal 
under  the  laws  of  another  forum, — he 
must  be  able  to  show  clearly  and  con- 
clusively that  his  case  is  one  that  en- 
titles him  to  make  such  a  demand.  In 
this  case  the  borrower  was  in  this 
state ;  he  applied  for  the  loan  here ; 
there  was  a  local  board  of  managers 
here;  it  had  a  treasurer;  the  money 
was  paid  to  the  borrower  here ;  he 
secured  its  repayment  by  a  mortgage 
on  land  situated  here ;  and  the  mort- 
gage was  executed  here.  Calling  it  a 
Virginia  contract  does  not  make  it 
one.  Sending  the  application  to  the 
'home  office,'  as  it  is  called;  remit- 
ting the  money  from  Richmond ;  call- 
ing the  local  board  and  its  treasurer 
the  agents,  not  of  the  corporation, 
but  of  the  members  who  live  in  that 
locality;  providing  in  the  bond  that 
it  shall  be  paid  in  Virginia, — all  these 
things  can  not  enable  the  foreign  cor- 
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tlement  of  losses.'  In  Ohio  a  building  and  loan  association  has 
power  to  compromise  with  a  member  and  release  him  from  fur- 
ther obligation  to  the  corporation,  whether  the  indebtedness 
arose  from  a  loan  or  a  subscription  for  stock.  And  where  tlie 
parties  to  the  compromise  have  acted  in  good  faith,  the  transac- 
tion will  not  be  rescinded  because  the  released  member  was  paid 
a  greater  sum  of  money  than  he  would  have  received  upon  a  pro 
rata  distribution  of  the  assets  of  the  concern.^  A  member  of 
a  building  association  can  not  be  a  withdrawal  stockholder  so 
long  as  his  stock  is  held  in  pledge  by  the  association.'  The 
provisions  in  the  by-laws  of  a  loan  association,  requiring  a 
stockholder  to  give  one  month's  notice  of  his  intention  to  with- 
draw, may  be  waived  by  the  company,  and  an  oral  notice  ac- 
cepted. A  person  has  the  right  to  treat  the  by-laws  given  to 
him  on  his  becoming  a  member  of  the  association  as  all  the 
by-laws  such  association  has,  and  he  is  not  bound  to  take  no- 
tice of  modifications  of  such  by-laws  with  respect  to  with- 
drawing, on  the  record  of  the  company  simply  without  further 
notice  to  him,  which  notice  must  be  proven  by  the  defendant 
company  to  have  been  given.*  An  English  building  society, 
by  its  rules,  had  power  to  alter  any  rules  by  a  specified  ma- 
jority of  its  members.  A  member  gave  notice  of  withdrawal, 
after  which  the  society  duly  altered  its  rules  to  the  detri- 
ment of  the  member.  It  was  held  that  he  was  bound  by  the 
rules  as  altered. ° 

poration  to  evade  the  usury  laws  of  given  on  the  10th  of  September,  1887, 

this  state."    The  foregoing  decision  we  think  was  of  no  effect.     He  could 

was  affirmed  on  rehearing  in  116  N.  not  be  a  withdrawal  stockholder  so 

Car.  877;  22  S.  B.  Rep.  8  (May,  1895).  long  as  his  stock  was  held  in  pledge 

'  Eversmann  v.  Schmitt  (Ohio,  1895),  by  the  association.  Watkins  v.  Work- 
41  N.  E.  Rep.  139;  Wangerien  v.  As-  ingmen's  Building  and  Loan  Associa- 
pell,  47  Ohio  St.  250,  261;  24  N.  E.  tion,  97  Pa.  St.  514." 
Rep.  405.  The  withdrawal,  being  an  *  McKenney  v.  Diamond  Loan  As- 
executed  transaction,  can  only  be  re-  sociation,  8  Houst.  (Del.)  557. 
called  by  the  association,  and  a  reme-  ^  Pepe  v.  City  and  Suburban  Build- 
dy  had  in  conformity  to  the  rules  of  ing  Society  (1893),  L.  R.  2  Ch.Div.  311, 
equity  jurisdiction.  per  Chitty,  J. :    "It  may  be  wondered 

^Wangerien  v.  Aspell,  47  Ohio  St.  that  the  society  should    have    such 

250.  power,  but  it  maybe  also  greatly  for 

'  "Wadlinger  v.  Washington  German  the  benefit  of  all  concerned  to  make 

Loan  Association,  153  Pa.  St.  622,  per  alterations.  And  I  say,  also,  that  mem- 

curiam:   "The    notice  of  withdrawal  bers  place  reliance  on  the  sense  of  jus- 
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§  1224.  Withdrawing  member's  rights — Set-off. — In  the  ab- 
sence of  a  statute  or  a  by-law  regulating  the  order  of  payment, 
stockholders  withdrawing  from  a  solvent  building  association  are 
to  be  paid  in  full  in  the  order  in  which  they  perfect  their  with- 
drawals.' In  Minnesota  a  non-borrowing  member  of  a  mutual 
building  association,  who  has  brought  himself  within  the  rules  by 
notice  of  withdrawal,  can  not  bring  an  action  and  take  judgment 
against  the  association  so  long  as,  under  the  statute  of  1891,  as 
well  as  under  the  by-laws  of  the  association,  there  is  no  money 
in  the  treasury  legally  applicable  to  the  payment  of  his  claim.' 


tice  of  the  three-fourths  majority  re- 
quired to  effect  the  alteration.  Cases 
such  as  Rosenberg!).  Northumberland 
Building  Society,  L.  E.  22  Q.  B.  D. 
373,  and  Wilson  «.  Miles  Platting 
Building  Society,  L.  E.  22  Q.  B.  D. 
381n.,  do  not  conclude  the  present 
question,  as  they  turned  on  the  ef- 
fect of  a  covenant  in  a  mortgage  deed 
binding  the  mortgagor,  not  merely 
by  the  then  existing  rules,  but  by 
the  rules  for  the  time  being  of  the  so- 
ciety. But  in  the  case  of  Davies  v. 
Second  Chatham,  etc.,  Building  Socie- 
ty, 61  L.  T.  (N.  S.)  680,  683,  the  ques- 
tion now  under  consideration  seems 
to  me  to  have  decidedly  arisen.  There 
the  question  was  whether  the  plaint- 
iff, after  a  notice  of  withdrawal,  was 
bound  by  altered  rules,  and  the  court 
held  that  the  plaintiff  was  bound." 

^  Hoyt  V.  Interocean  Building  Assn . , 
58  Minn.  345;  60  N.  W.  Rep.  678,  per 
Collins,  J. :  "  We  see  no  good  reason 
why,  in  the  case  of  a  solvent  associa- 
tion, there  being  no  statute  or  by-law, 
controlling  the  order  of  payment,  the 
stockholder  who  first  exercises  his 
right  and  perfects  his  withdrawal 
should  not  first  be  paid.  The  other 
rule  contended  for  by  respondent — on 
the  authority  of  Englehardt  -p.  Fifth 
Ward,  etc..  Association,  25  N.  Y. 
Supl.  835 — would  lead  to  very  serious 
and  annoying  complications." 

'  Heinbokel  v.  National  Loan  Assn., 


58  Minn.  340;  59N.  W.  Rep.  1050,  per 

Collins,  J. :  "Can  a  non-borrowing 
member  of  a  mutual  building  associa- 
tion, who  has  brought  himself  within 
the  rules  by  notice  of  withdrawal,  be 
permitted  to  bring  an  action  and  take 
judgment  against  the  association 
when,  by  reason  of  the  statute  and 
the  by-laws,  there  is  no  money  in  the 
treasury  legally  applicable  to  the  pay- 
ment of  his  claim?  In  United  States, 
etc.,  Association  v.  Silverman,  85  Pa. 
St.  394,  it  was  determined  that  he 
could,  the  statute  under  considera- 
tion being  almost  identical  in  lan- 
guage with  section  27,  supra,  and  with 
defendant's  by-law.  The  same  conclu- 
sion was  reached  in  the  Buffalo  (N.Y.) 
superior  court — Englehardt  v.  Fifth 
Ward,  etc.,  Association,  25  N.  Y. 
Supl.  835 — the  chief  justice  dissent- 
ing; and  Mr.  Endlich,  in  his  work  on 
building  associations  (sections  141- 
143)  coincides.  The  reasoning  of  the 
court  in  the  Silverman  case  is  that,  as 
the  stockholder  ceases  to  be  a  mem- 
ber of  the  association  after  due  no- 
tice of  withdrawal,  he  may,  upon  re- 
fusal of  payment,  sue  it,  and  recover 
judgment,  just  as  any  other  creditor. 
The  suggestion  that  the  proviso  in 
the  statute  stands  in  the  way  of  his 
becoming  a  general  creditor,  and  that 
he  must  be  governed  by  it,  is  dis- 
posed of  by  urging  that,  if  this  be  so, 
the  withdrawing  stockholder  is  in  a 
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Where  a  building  and  loan  association,  organized  under  a  stat- 
ute which  declares  that  borrowers  may  repay  their  loans  at  any 
time,  and  be  entitled  to  a  credit  of  one-eighth  of  the  premium 
for  each  of  the  unexpired  years  of  the  association's  eight-year 
period,  is  dissolved  by  a  court  of  equity  before  the  expiration 
of  the  eight-year  period  because  it  is  losing  money,  the  court 
called  in  all  the  loans,  and  distributed  the  proceeds  among  the 
stockholders,  giving  the  borrowers  credit  for  the  unearned  part 
of  their  premiums,  as  though  they  had  voluntarily  paid  up, 
but  gave  them  no  credit  on  their  loans  for  assessments  and 
fines  paid  by  them,  since  all  the  stockholders  are  alike  respon- 
sible for  the  losses  of  the  association.'  Aby-lawof  a  building  and 
loan  association  which  provides  that  no  share  of  stock  "shall 
be  transferred  while  any  debt,  penalty,  or  due  of  any  kind 
against  the  owner  thereof  may  remain  unpaid,"  creates  a  lien 
in  favor  of  the  association  for  any  debt  due  it  from  the  stock- 
holder, as  against  him  and  his  assignee  for  the  benefit  of  cred- 
itors, whether  the  stock  stands  in  his  name,  or  has  merely 
been  assigned  to  him  by  the  former  owners.  And  such  debt 
maybe  set  off  by  the  association  against  the  assignee's  demand 
for  the  withdrawal  value  of  the  stock.' 

most  unfortunate  position,  for  the  as-  creditor)  bring  suit  immediately,  and 
sociation  'may  never  choose  to  make  obtain  a  judgment.  But  it  is  obvious 
the  necessary  provision'  for  payment  that  a  stockholder  who  withdraws 
of  the  claim,  and  therefore  he  can  from  one  of  these  associations  can  not 
never  have  process  to  compel  it  so  to  properh'  be  regarded  as  having  the 
do.  It  is  asked,  when  will  the  asso-  rights  of  the  ordinary  creditor,  and 
elation  have  the  money — '  in  one,  six  this  was  admitted  by  the  same  learned 
or  ten  years,  or  ever,  and  will  the  court  in  a  later  case  (Christian's  Ap- 
statute  of  limitations  be  suspended  in  peal,  102  Pa.  St.  184),  in  which  it  was 
the  meantime?'  And  finally  it  is  frankly  stated  that  there  was  mani- 
said  that  the  design  of  the  statute  can  fest  error  in  the  Silverman  case  in 
be  better  met  by  giving  the  plaintiff  putting  withdrawing  stockholders  in 
judgment,  and  then,  should  it  seem  the  position  of  general  creditors." 
equitable  to  the  trial  court,  it  may  re-  'Towle  v.  American  Bld'g  and  Loan 
strain  execution,  in  order  that  the  as-  Assn.,  61  Fed.  Rep.  446. 
sociation  may  have  a  reasonable  time  ^  Wetherell  v.  Thirty-first  St.  Build- 
in  which  to  raise  the  necessary  ingandLoan  Assn.,  153  111.  361 ;  39  N. 
money.  If  a  stockholder,  upon  with-  E.  Eep.  143,  per  Baker,  J. :  "The  as- 
drawal,  became  a  general  creditor  of  signee  stands  in  the  shoes  of  the  as- 
the  association,  there  would  be  force  signor.  Ide  v.  Sayer,  129  111.  230;  21 
in  the  position  that  he  could  (because  N.  E.  Rep.  810.  The  statute  under 
his  rights  would  be  those  of  a  general  which  the  building  and  loan  associa- 
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§  1225.  Eules  as  to  usury. — The  Arkansas  rule  is  that  in  a 
loan  made  by  a  building  association  to  a  shareholder,  in  the 
usual  form,  there  can  be  no  usury,  because  the  rate  of  interest 
payable  by  him  is  contingent  upon  the  length  of  time  required 
to  pay  out  his  shares.'  In  Mississippi  a  loan  by  a  building 
and  loan  association  is  not  rendered  usurious  by  a  premium 
which  the  borrowing  member  agrees  to  pay  for  the  loan,  since 
such  premium  is  neither  a  pre-payment  of  interest  nor  a  de- 
duction of  money  belonging  to  the  member,  but  merely  repre- 
sents the  agreed  discount  of  the  future  dividends  of  his  shares 
of  stock.*  In  considering  the  question  of  usury  in  a  loan  from 
a  building  and  loan  association,  payments  made  by  the  bor- 


tion,  appellee  herein,  was  organized, 
authorized  it  to  adopt  by-laws.  Laws 
1879,  p.  83.  These  by-laws,  if  not 
repugnant  to  the  laws  of  the  state, 
bound  all  the  members  of  the  asso- 
ciation. Angell  &  Ames  on  Corpora- 
tions, §  325.  One  of  the  by-laws  of 
their  association  was  as  follows  :  'But 
no  share  shall  be  transferred  while 
any  debt,  penalty  or  due  of  any 
kind  against  the  owner  thereof  may 
remain  unpaid.'  The  effect  of  such 
a  by-law  as  this  is  to  create  a  lien 
in  favor  of  the  corporation  for  the 
indebtedness  due  it,  as  against  the 
shareholders,  and  so,  of  course,  as 
against  one  who  merely  stands  in  his 
shoes.  2  Morse  on  Banks,  §  698 ;  1 
Morawetz  on  Private  Corporations, 
§201." 

'  Reeve  v.  Ladies'  Building  Assn., 
56  Ark.  335.  Where  a  person  applies 
to  a  building  association  to  build  a 
house  for  him,  and  the  association 
clears  the  title  to  the  lot  on  which  the 
building  is  to  be  erected  by  extin- 
guishing the  vendor's  lien  thereon. 
and  builds  the  house  on  said  lot, 
which  is  accepted  by  the  applicant, 
who  sells  said  lot  and  improvements 
to  the  building  association,  which  af- 
terwards, according  to  an  agreement, 
sells  the  same  property  to  the  person 


for  whom  it  cleared  the  title  to  the  lot, 
and  built  the  house,  for  the  sum  which 
it  advanced  on  the  property,  with  a 
premium  thereon  of  ten  per  cent,  as 
the  price,  Mith  a  vendor's  privilege 
and  special  mortgage  retained,  the 
contract  is  a  legal  one,  and  the  pre- 
mium of  ten  per  cent,  is  not  interest, 
and  is  therefore  not  usury.  Succes- 
sion of  Latchford,  42  La.  Ann.  529. 

'  Sullivan r'.  Jackson  Building  Assn., 
70  Miss.  94.  In  People's  Building, 
etc.,  Assn.  ■!'.  McElroy,  72  Miss.  434; 
17  So.  Rep.  348,  it  appeared  that 
plaintiff,  a  stockholder  in  defendant 
building  and  loan  association,  bid  off, 
at  a  premium,  a  loan  issued  by  de- 
fendant, and  gave  her  note,  bearing 
ten  per  cent,  interest,  secured  by  a 
trust  deed,  with  her  stock  as  colhit- 
eral,  for  the  whole  amount  of  the 
loan,  but  received  only  its  amount, 
less  the  premium.  It  was  held  that 
while  she  remained  a  member  of  the 
association  she  was  not  entitled  to 
cancellation  of  the  trust  deed  on  the 
ground  that  payment  of  interest  on 
the  premium  was  usurious,  but  was 
entitled  to  have  the  illegal  interest, 
so  paid,  credited  on  the  amount  of 
dues  and  fines  assessed  against  her 
stock. 
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rower  as  dues  on  his  stock  are  not  to  be  considered  as  interest, 
since  such  payments  are  not  made  for  the  use  of  the  money 
borrowed,  but  in  order  to  acquire  an  interest  in  the  property 
of  the  association.'  A  member  of  a  building  and  loan  associa- 
tion can  not  apply  usurious  interest  paid  upon  a  loan  in  liqui- 
dation to  stock  dues,  so  long  as  such  interest  does  not  exceed 
the  amount  of  the  principal. ° 


'Tilley  v.  American  B.  &  L.  Assn., 
62  Fed.  Rep.  618,  per  Parker,  J.. 
"When  Mr.  Tilley  became  a  borrower 
he  occupied  a  double  relation  to  the 
association — that  of  a  borrower  and  a 
shareholder.  If  he  was  a  shareholder 
alone,  he  would  pay  for  his  stock  on 
the  same  terms  as  though  he  had  be- 
come a  borrower  as  well  as  a  share- 
holder. The  two  relations  are  con- 
sistent. If  he  had  not  become  a  bor- 
rower, when  his  stock  matured  he 
would  withdraw  from  the  association 
its  full  value.  But  when  he  becomes 
a  borrower  he  uses  his  stock  to  pay 
his  debt  with.  In  a  contract  of  this 
kind,  whether  or  not  the  debt  is 
tainted  with  usury  will  depend  upon 
the  amount  agreed  in  good  faith  to  be 
paid  as  interest  on  the  sum  made  as  a 
loan  or  advancement  on  the  stock. 
Reeve  v.  Ladies',  etc.,  Association,  56 
Ark.  335 ;  19  S.  W.  Rep.  917 ;  Taylor  v. 
Van  Buren  Association,  56  Ark.  340 ; 
19  S.  W.  Rep.  918;  International, 
etc.,  Association  v.  Abbott,  85  Texas, 
220;  20  S.  W.  Rep.  118.  If  a  so- 
called  'payment  of  dues'  on  stock  is  a 
mere  device  to  cover  the  payment,  for 
the  use  of  money,  of  more  than  the 
law  recognizes  as  legal  interest,  of 
course  the  contract  is  a  usurious  one. 
It  is  claimed  that  the  payment  of  dues 
on  stock  was,  in  this  contract,  a  mere 
device  to  cover  usury.  I  do  not  think 
the  interpretation  of  the  contract  will 
warrant  that  conclusion.  It  may  be  a 
hard  contract  for  Tilley  and  wife.  It 
may  be  unfair  to  them.     It  may  be 


one  sided,  unjust,  unconscionable,  or 
affected  by  any  other  inequitable  feat- 
ure, and  still  not  be  usurious.  I  reach 
the  conclusion  that  the  advancement 
made  to  Tilley  by  the  defendant  as- 
sociation is  a  dealing  in  partnership 
funds.  This  view  is  supported  by 
high  authorities,  both  English  and 
American.  Silver  v.  Barnes,  6  Bing. 
N.  C.  180;  37E.C.L.571;  Burbridge 
V.  Cotton,  8  Eng.  Law  &  Eq.  57  ;  Sbnn- 
non  V.  Dunn,  43  N.  H.  194;  Pattison 
V.  Albany,  etc.,  Association,  63  Ga. 
373;  Parker  v.  Fulton,  etc..  Associa- 
tion, 46  Ga.  166;  Delano  v.  Wild,  6 
Allen  1.  This  loan  or  advancement 
was  made  to  Tilley  on  the  pledge  of 
the  shares  of  the  association.  In  such 
a  case  the  statutory  rule  for  computing 
interest  on  partial  payments  has  no 
application  to  the  monthly  dues  paid 
on  the  shares  so  pledged,  and  such 
payments  do  not  bear  interest,  or  in 
any  way  reduce  the  amount  on  which 
interest  is  to  be  paid.  Reeve  v.  Asso- 
ciation, supra.  The  contract  may  be 
considered  valid,  because  it  was  a 
dealing  in  partnership  funds  in  such 
a  way  that  the  transaction  was  one, 
where  there  was  a  sale  of  shares  in 
anticipation  of  their  ultimate  value, 
or  an  advancement  by  the  association 
to  the  member  thereof  of  the  matured 
value  of  his  shares.  This  view  of  the 
nature  of  this  contract  will  prevent 
the  conclusion  that  it  was  tainted  with 
usury.'' 

^  Heady  v.  Bexar  Bldg.  Assn.  (Texas 
1894),  26  S.  W.  Rep.  468. 
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§  1226.  Where  usm-y  sanctioned  by  statute. — Where  by  the 
statute  incorporating  a  building  and  loan  association  authority- 
was  given  to  expose  to  sale,  at  each  monthly  meeting  of  the 
association,  the  amount  paid  into  the  treasury,  at  public  out- 
cry to  the  highest  bidder  among  the  members,  each  of  whom 
was  authorized,  for  each  and  every  share  of  stock  held  by  him, 
to  purchase  an  advance  of  two  hundred  dollars  and  no  more; 
and  the  stockholder  purchasing  such  loan  or  advance,  was 
thereby  required  to  allow  the  premium  at  which  he  bid  in 
such  advance  or  loan  to  be  deducted,  and  to  give  his  note  for 
the  amount  of  such  advance,  and  to  pay,  in  addition  to  the 
monthly  dues  required  from  all  members,  one  dollar  and  thirty- 
three  and  one-third  cents  per  month  for  each  share  of  stock, 
or  at  the  rate  of  eight  per  cent,  per  annum,  on  the  whole 
amount,  including  the  premium — such  a  transaction,  having 
legislative  sanction,  is  free  from  usury.' 


'  Montgomery  Mutual  Building  As- 
sociation V.  Robinson,  69  Ala.  413,  per 
Brickell,  J. .  "The  transaction  -wliich 
this  article  delineates  is  that  which 
is  common  to  associations  of  this  char- 
acter; and  when  the  association  is 
merely  voluntary,  or  is  endowed  with 
corporate  capacity,  not  having  special 
authority  to  enter  into  such  a  transac- 
tion, its  legal  efficacy  is  a  question 
upon  which  the  authorities  are  con- 
flicting. It  is  apparent,  the  manifest 
purpose  of  the  enactment  was  to  au- 
thorize and  legalize  the  transaction 
to  relieve  it  from  the  uncertainty  in 
which  it  could  have  been  involved,  if 
it  was  without  express  legislative 
sanction.  In  the  absence  of  such 
sanction,  we  could  not  hesitate  to  pro- 
nounce the  transaction  usurious ;  and 
that  the  mortgage  was  valid  and  oper- 
ated as  a  security  only  for  tlie  sum  of 
money  actually  advanced,  or  loaned, 
the  lawful  interest  tliereon,  and  such 
payments  of  taxes  or  insurance  on 
the  property,  or  other  proper  expenses 
of  its  conservation,  as  the  association 
had  actually  paid ;  and  that  all  pay- 


ments made  by  or  for  the  mortgagor, 
except  his  contributions  as  a  member 
of  the  association,  should  be  applied 
first  to  the  reimbursement  of  such  ex- 
penses, then  to  keeping  down  the  in- 
terest; and  when  these  expenses  were 
satisfied,  the  interest  extinguished,  it 
a  surplus  remained,  it  should  be  ap- 
plied to  the  reduction  of  the  principal. 
Mobile,  etc.,  Assn.  v.  Robertson,  65 
Ala.  3S2;  Smith  v.  Garth,  32  Ala. 
368;  Mechanics',  etc.,  Bldg.  Assn.  ti. 
Wilcox,  24  Conn.  147 ;  Kupfert  v. 
Gatteuberg  Bldg.  Assn.,  30  Pa.  St. 
465 ;  Link  v.  Germantown  Bldg.  Assn., 
89  Pa.  St.  15;  Mills  v.  Salisbury,  etc., 
Assn  ,  75  N.  Car.  292;  Herbert  r. 
Kenton  Bldg.  Assn.,  11  Bush  (Ky.), 
296;  Columbia  Bldg.  Assn.  v.  Bollin- 
ger, 12  Rich.  Eq.  (S.  Car.)  124,  The 
general  assembly  ordained  the  statute 
against  usury,  and  its  power  to  desig- 
nate the  transactions  which  shall  be 
deemed  offensive  to,  or  which  shall 
be  accepted  from  tlie  influence  of  the 
statute  is  not  questioned.  When  it 
lends  express  sanction  to  a  particular 
transaction,  from  the  operation  of  the 
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§  1227.  Devices  to  cover  usury. — In  a  recent  case  in  Minne- 
sota it  was  held  that  a  sale  of  its  common  stock  by  a  loan  com- 
pany to  a  borrower  was  a  mere  device  to  cover  usury,  it  ap- 
pearing that  a  loan  was  never  made  unless  the  borrower  bought 
such  stock  from  the  company,  and  that  whenever  the  loan  was 
extended  or  renewed  he  was  required  to  buy  more  stock.' 


statute  that  transaction  is  withdrawn 
and  excepted.  Bibb  County  Loan 
Assn.  V.  Eichards,  21  Ga.  592 ;  Mechan- 
ics', etc.,  Bldg.  Assn.  ■!).Wilcox,24  Conn. 
147;  Franklin  Bldg.  Assn.  v.  Marsh, 
29  N.  J.  Law,  225 ;  Clarkeville  Bldg. 
Assn.  V.  Stephens,  26  N.  J.  Eq.  351 ; 
Hagerman  v.  Ohio  Bldg.  Assn.,  25 
Ohio  St.  186 ;  Hekelnkaemper  v.  Ger- 
man Bldg.  Assn.,  22  Kan.  549." 

^  City  Loan  Co.  v.  Cheney  (Minn. 
1895),  63  N.  W.  Rep.  250,  Mitchell,  J. : 
"The  plaintiff  professes  to  be  a  corpo- 
ration. The  general  nature  of  its  busi- 
ness is  'loaning  money  for  a  short  time 
on  security.'  The  articles  of  associa- 
tion provide  that  'the  number  and 
amount  of  the  shares  of  the  capital 
stock  shall  be  eight  hundred  shares 
of  preferred  stock  of  twenty-five  dol- 
lars each,  and  fifteen  thousand  shares 
of  common  stock  of  two  dollars  each,' 
but  they  are  entirely  silent  as  to  who 
shall  be  entitled  to  preferred  stock, 
and  who  to  only  common  stock,  or 
for  what  purposes  the  former  may  be 
issued.  The  by-laws  purport  to  pro- 
vide that  out  of  the  profits  arising 
from  interest  on  loans  there  shall  first 
be  paid  an  annual  dividend  of  eight 
per  cent,  on  preferred  stock,  and  next 
a  dividend  of  five  per  cent,  on  the  com- 
mon stock,  before  any  salaries  shall 
be  paid  to  the  officers  of  the  company. 
It  appears  that  one  Hiltgen,  the  pres- 
ident and  treasurer  of  the  company, 
holds  all  the  preferred  stock  (five 
thousand  dollars)  that  has  been  is- 
sued. In  fact  it  is  quite  apparent 
from  the  evidence  that  Hiltgen  is  the 
•company'  and  that  the  company  is 


'Hiltgen.'  It  appears  that  the  so- 
called  'company'  never  issues  com- 
mon stock  except  to  borrowers,  and 
never  makes  a  loan  except  upon  con- 
dition that  the  borrower  buys  a  cer- 
tain number  of  shares  of  com- 
mon stock  at  par,  the  number  of 
shares  depending  on  the  amount  of 
the  loan.  The  evidence  also  tends  to 
show  that  every  time  an  extension  or 
renewal  is  granted  to  a  borrower  he  is 
required  to  buy  some  more  stock.  No 
dividend  has  ever  been  paid  on  the 
common  stock,  and  it  has  no  market 
value.  The  certificate  for  the  stock 
which  defendant  was  required  to  pur- 
chase on  obtaining  this  loan  seems  to 
have  remained  in  the  possession  of 
the  company,  with  a  blank  assign- 
ment indorsed  thereon  signed  by  de- 
fendant. No  explanation  is  given 
why  Hiltgen  has  received  preferred 
stock  for  his  money,  while  borrowers 
only  receive  common  stock  for  theirs. 
It  does  not  require  much  discernment 
or  practical  business  experience  to 
read  between  the  lines  the  real  nature 
of  this  scheme.  The  evidence  amply 
justified  the  trial  court  in  finding  that 
the  pretended  sale  of  stock  to  defend- 
ant was  a  mere  cover  for  usury,  and 
that  the  money  pretended  to  be  re- 
ceived in  payment  of  the  stock  was  in 
fact  exacted  for  the  use  of  the  money 
loaned.  While  it  is  true  that  usurious 
exactions  made  for  extensions  will 
not  render  the  original  loan  usurious, 
yet  evidence  that  borrowers  were 
required  to  buy  stock  as  a  condition 
of  obtaining  such  extension  was  com- 
petent for  the  purpose  of  characteriz- 
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§  1228.  The  same  subject  continued — The  rule  in  South 
Carolina. — Where  a  stockholder  in  a  building  association  bor- 
rowed money  from  it  at  public  bidding  and  contracted  by  bond 


ing  similar  exactions  as  a  condition 
of  obtaining  the  original  loans." 
In  Meroney  v.  Atlanta,  etc.,  Loan 
Association,  116  N.  Car.  882;  21  8.  E. 
Rep.  924,  the  court  said :  "  The  courts 
have  always  said  that  in  usury  cases 
they  'look  through  all  disgQis(-.s,  to 
the  real  nature  and  truth  of  the  trans- 
action.' The  shifts  and  devices  of 
avarice  are  countless  in  attempting  to 
evade  the  protection  which  the  law- 
making power  sees  fit  to  erect  against 
iis  exactions.  Calling  'interest'  by 
other  names,  as  'premiums,'  'fines,' 
and  'penalties,'  is  a  threadbare  device, 
and  was  laid  open  in  the  very  clear 
language  in  our  leading  case  of  Mills 
V.  Association  twenty  years  ago.  Re- 
curring to  the  act  of  1895,  which  the 
defendant  pressed  on  our  notice  as  an 
exemption  in  its  favor,  it  may  be 
noted  that,  if  the  legislature  could  be 
understood  as  having  so  intended  it 
to  be,  thus  overriding  the  first  clause 
thereof  and  the  general  statute  as 
well,  and  if  there  were  no  constitu- 
tional prohibition  against  the  grant 
of  such  exclusive  and  special  privi- 
leges, even  then  the  act  in  question 
took  effect  on  March  9,  1895,  while 
the  general  act  prohibiting  any  one, 
without  exception,  to  exact  more  than 
six  per  cent,  for  the  loan  of  money, 
took  effect  April  13,  1895,  and  would 
have  the  effect  of  repealing  all  excep- 
tions, and  stopping  on  that  date 
the  exaction  of  a  higher  rate  by  the 
defendant  under  its  prior  special  act." 
In  Rowland  v.  Old  Dom.  Building  As- 
sociation, 116  N.  Car.  877  ;  22  S.  E.  Rep. 
8,  Montgomery,  J.,  said:  "We  have  a 
general  law  fixing  the  rate  of  interest 
at  six  per  cent,  per  annum,  and  no 
act  of  the  general  assembly  can  be  al- 
lowed to  alter  or  change  the  general 


law  in  this  respect.  We  reiterate 
what  this  court  said  in  the  case  of 
Mills u.  Salisbury,  etc..  Association,  75 
N.  Car.  292 :  'We  know  of  no  device  or 
cover  by  which  these  associations  can 
take  from  those  who  borrow  their 
money  more  than  the  legal  rate  of  in- 
terest, without  incurring  the  penalties 
of  our  usury  laws.  Calling  the  bor- 
rower "a  partner,"  or  substituting  "re- 
deeming" for  "lending,"  or  "pre- 
mium" or  "bonus"  for  an  amount 
which  they  profess  to  have  advanced, 
and  yet  withhold;  or  "dues"  for  "in- 
terest," or  any  like  subterfuges  will 
not  avail.  We  look  at  the  substance.'  " 
In  Strauss  v.  Carolina,  etc.,  Associa- 
tion (N.  Car.  1895),  23  S.  E.  Rep.  450, 
Furches,  J.,  said:  "Under  our  stat- 
utes, as  construed  in  Rowland  v.  Old 
Dominion  Loan  Assn.,  115  N.  Car. 
825 ;  18  S.  E.  Rep.  965 ;  Rowland  v.  Old 
Dominion  Loan  Association,  116  N. 
Car.  877 ;  22  S.  E.  Rep.  8 ;  Meroney  v. 
Atlanta,  etc  ,  Loan  Association,  116  N. 
Car.  882 ;  21  S.  E.  Rep.  924— these  bor- 
rowing members  can  only  be  charged 
six  per  cent,  interest  on  the  amounts 
they  received,  from  the  time  they  re- 
ceived them,  and  are  entitled  to  cred- 
its on  the  amount  for  all  they  have 
paid  into  the  concern  since  they  bor- 
rowed the  money,  whether  it  was 
called  'fines,'  'penalties,'  'weekly 
dues.'orby  any  other  name.  Thenon- 
borrowing  members  will  be  entitled 
to  have  interest  computed  on  the 
amounts  due  them  at  the  rate  of  six 
per  cent."  In  Southern,  etc.,  Loan 
Association  v.  Harris  (Ky.  1895),  32 
S.  W.  Rep.  261,  where  the  borrower 
was  to  make  partial  payments  of  prin- 
cipal from  month  to  month,  the  re- 
sult would  be  that  the  interest  would 
be  at  the  rate  of  500   per  cent,   for 
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and  mortgage  to  pay  the  interest  monthly,  and  the  premium, 
instead  of  being  paid  in  monthly  installments,  was  deducted 
at  the  time  of  the  contract,  the  transaction  was  held  to  be  usu- 
rious.' In  such  a  case  it  has  been  held  in  South  Carolina  that 
the  appointment  of  a  receiver  for  the  association  ends  the  stock- 
holder's liability  for  monthly  dues,  and  that  he  is  entitled  to 
have  the  payment  of  monthly  dues  and  interest  which  he  has 
made  credited  on  the  mortgage  which  he  gave  to  secure  the 
loan.^     A  stockholder  in  a  building  and  loan  association,  who 


the  last  month,  it  was  held  that  the 
agreement  should  not  be  enforced. 
In  Walters  v.  Texas  Building  Aasn. 
(Texas  Civ.  App.),  29  S.  W.  Rep.  51, 
Finley,  J.,  said:  "Under  this  state 
of  facts,  we  can  not  consider  the  note 
for  $3,900  in  any  other  light  than  as 
representing  the  amount  of  money 
which  the  building  and  loan  associa- 
tion was  to  pay  for  the  improvements, 
and  the  additional  amount  it  demand- 
ed as  compensation  in  the  way  of  in- 
terest for  the  advancement  of  the 
money.  In  other  words,  |2,600  of  the 
note  represented  the  amount  to  be 
expended  by  appellee  in  payment  for 
the  work  and  material  going  into  the 
improvements,  and  $1,300  represented 
the  interest  which  was  to  be  paid  for 
the  use  of  this  money;  aggregating 
the  total  sum  of  |3,900.  The  sum  of 
11,300  would  be  the  amount  of  interest 
at  10  per  cent.,  for  the  period  of  five 
years,  on  the  principal  sum  of  $2,600. 
The  contract  provided  for  monthly 
payments  of  |65  each  month.  There- 
fore, it  was  contemplated  that  the 
principal  sum  should  be  reduced  by  the 
amount  of  such  monthly  installments 
each  succeeding  month,  and  the  in- 
terest provided  for  was  greatly  in  ex- 
cess of  the  rate  authorized  by  the  lawto 
be  contracted  for.  We  think  the  con- 
tract was  usurious,  and,  under  our 
statute,  appellee  forfeited  its  right  to 
enforce  the  collection  of  anything  be- 
yond the    principal    debt.      Eevised 


Statutes,  art.  2979;  Fisher  ».  Hoover 
3  Texas  Civ.  App.  81 ;  21  S.  W.  Kep. 
930."  In  Granite  State,  etc.,  Assn.  ■». 
Monk  (N.  J.  Bq.  1895),  30  Atl.  Rep. 
872,  it  was  held  that  the  retention  of 
$600  by  the  association,  for  its  guar- 
anty fund,  out  of  the  $3,000  loaned, 
did  not  constitute  usury. 

'Mechanics',  etc..  Association  v. 
Borsey,  15  S.  Car.  462 ;  Columbia,  etc., 
Associations.  Bollinger,  12  Rich.  Eq. 
(S.  Car.)  124.  And  see  Sumter,  etc., 
Loan  Association  v.  Winn  (S.  Car. 
1895),  28  S.  E.  Rep.  29. 

"Buist  V.  Bryan  (S.  Car.  1895),  21 
S.  E.  Rep.  537,  Gary,  J.:  "The  au- 
thorities establish  the  following  prop- 
ositions: (1)  That  the  appointment 
of  a  receiver  terminates  the  contract 
with  the  mortgagor  as  originally  con- 
templated. (2)  That  the  mortgagor, 
who  is  also  a  shareholder,  is  not  lia- 
ble for  monthly  dues  accruing  after 
the  appointment  of  a  receiver.  (3) 
That  upon  the  determination  of  his 
contract  with  the  association,  as  orig- 
inally contemplated,  the  mortgagor  is 
entitled  as  credits  on  his  mortgage, 
both  for  the  amounts  paid  as  interest, 
and  also  as  dues  on  his  shares  of  stock. 
(4)  That,  where  the  amounts  paid  by 
the  mortgagor  as  interest  and  dues 
aggregate  a  sum  equal  to  the  amount 
the  mortgage  was  given  to  secure,  a 
complaint  for  foreclosure  of  the  mort- 
gage will  not  be  sustained.  (5)  That 
if  the  association  goes  into  the  hands 
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had  paid  a  premium  on  a  loan,  and  also  interest  on  the  full 
amount  of  the  loan,  withdrew  from  the  association,  and  in  his 
settlement  with  it  received  credit  for  a  large  part  of  the  premium 
and  for  his  share  of  the  profits.  It  was  held  that  after  such 
voluntary  settlement  he  was  not  entitled  to  recover  from  the 
association,  as  being  usurious,  the  interest  he  had  paid  on  the 
premium.' 

§  1229.    The  Georgia  doctrine. — The  scheme  of  a  building 

and  loan  association,  pure  and  simple,  is  not  unlawful,  as  be- 
ing a  device  for  the  evasion  of  the  usury  laws,  so  long 
as,  proceeding  upon  the  principle  of  mutuality  among  its 
members  it  adheres  to  the  conduct  of  its  business  in  accord- 
ance with  the  primary  plan  of  its  organization,  and  engages 
in  no  business  inconsistent  therewith;  and  this  is  true,  even 
though  the  aggregate  of  fines  and  forfeitures  imposed  upon 
a  member,  and  premiums  and  interest  exacted  of  him,  he  being 


of  a  receiver  before  the  interest  on 
the  amount  actually  advanced,  at  the 
rate  specified  in  the  contract,  and  for 
the  length  of  time  the  contract  was  in 
full  force  and  effect,  equals  the  amount 
of  the  premium,  then  the  amount  due 
under  the  mortgage  is  to  be  ascer- 
tained by  canceling  interest  on  the 
amount  actually  advanced,  at  the  rate 
agreed  upon,  for  the  length  of  time 
the  contract  remained  of  force  as 
originally  entered  into,  and  deducting 
from  such  amount  all  payments  of 
interest  and  dues  ;  the  amount  paid  as 
interest  and  dues  not  to  bear  interest. 
(In  such  a  contract  as  this  the  inter- 
est would  be  calculated  at  the  rate  of 
10  per  cent,  per  annum.)  (6)  The 
assignment  and  transfer  of  the  shares 
of  stock  by  the  mortgagor  as  collateral 
security  for  the  loan,  and  consolidat- 
ing the  interest  and  dues  in  the  mort- 
gage, show  that  the  amount  paid 
monthly,  consisting  of  interest  and 
dues,  is  to  be  regarded  as  what  is 


called  '  redemption  money,'  and 
raises  an  implied  agreement  that  such 
payment  shall  be  credited  on  the 
mortgage.  In  support  of  our  positions 
on  these  questions  we  cite  the  follow- 
ing authorities :  Thompson  on  Build- 
ing Associations,  c.  8,  §§30,  42,  50; 
Thompson  on  Building  Associations, 
c.  12,  §§  5,  13 ;  Endlich  on  Building  As- 
sociations, §§333,  373,  496,  498,  502; 
2  Am.  and  Eng.  Encyc.  of  Law,  pp. 
629,  642;  Randall  u.  National,  etc., 
Protective  Union,  42  Neb.  809;  60 
N.  W.  Eep.  1019;  Brownlie  v.  Bus- 
sell,  L.  R.  8  App.  Cas.  235.  The 
leading  authorities  sustaining  a  con- 
trary rule  as  to  payments  are  Strohen 
V.  Franklin,  etc.,  Assn.  (Pa.  Sup.), 
8  Atl.  Rep.  843;  Rogers  v.  Hargo,  92 
Tenn.  35;  20  S.  W.  Rep.  430;  Towle 
V.  American,  etc.,  Society,  61  Fed. 
Rep.  446." 

'  Natchez  Building  Association  v. 
Shields,  71  Miss.  630;  15  So.  Rep. 
793. 
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himself  a  borrower  of  its  funds,  exceeds  the  rate  of  interest 
fixed  by  law.^ 


'Hawkins  v.  Americus,  etc.,  Loan 
Assn.,  96  Ga.  206;  22  S.  E.  Rep.  711, 
Atkinson,!.:  "It will  be  seen  that, 
according  to  this  scheme  of  doing 
business,  each  one  of  the  subscribers 
to  the  capital  stock  of  this  institution 
was  a  joint  proprietor  in  the  ultimate 
proiits  which  might  result  from  the 
mutual  venture.  If  its  business  pro- 
ceeded to  a  final  result  in  accordance 
with  the  scheme  devised  for  its  con- 
duct, the  borrowing  subscriber  would 
pay  nothing  except  his  6  per  cent, 
interest  upon  the  loan,  with  such  an 
additional  sum  by  way  of  premium  as 
was  charged  against  him  for  the  priv- 
ilege of  using  in  the  interiin  the 
money  of  the  association.  Whatever 
he  contributed  toward  the  common 
stock  would  come  back  to  him  in  the 
end.  The  only  effect  of  paying  the 
50  cents  premium  was  to  mature  at  an 
earlier  date  his  own  and  the  stock  of 
his  coproprietors  than  it  would  have 
matured  without  this.  If  each  sub- 
scriber became  a  borrower,  it  would 
be  impossible  for  him  to  lose  any- 
thing by  the  operation,  because  the 
premium  is  not  adjusted  to  the  loan, 
but  to  the  amount  of  stock  which 
is  assigned  as  collateral  security  for 
the  loan.  So  far,  then,  as  this  par- 
ticular institution  is  concerned,  as 
appears  from  this  record,  it  falls 
within  the  principle  of  the  Parker  v. 
Fulton,  etc.,  Assn.,  46  Ga.  166,  and 
the  case  of  Van  Pelt  v.  Home,  etc., 
Assn.,  79  Ga.  439;  4  S.  E.  Rep.  501, 
which  declares  that  the  scheme  itself 
for  the  conducting  of  building  and 
loan  associations  is  not  per  se  usuri- 
ous, and,  if  the  transaction  was  de- 
signed to  carry  into  effect  the  scheme 
and  purposes  for  which  the  associa- 
tion was  chartered,  it  was  not  unlaw- 
ful. "We  do  not  mean  to  intimate  that 
the  principle  of  mutuality  alone  in  the 


conduct  of  its  business  would  protect 
all  the  dealings  of  a  building  and  loan 
association  against  impeachment  for 
usury.  The  principle  itself  may  be 
made  a  cloak  to  conceal  usury.  We 
only  mean  to  hold  that,  if  there  be  not 
beneath  the  scheme  for  the  conduct  of 
mutual  building  and  loan  associations 
a  covert  wherein  usury  doth  secretly 
lurk,  their  transactions  may  be  up- 
held. The  plea  of  usury  filed  in  this 
case  failed  to  allege  how  or  wherein 
usury  was  exacted  of  the  borrowers, 
how  or  wherein,  for  the  use  of  the 
money  borrowed,  the  defendants  un- 
dertook, directly  or  indirectly,  to  pay 
a  greater  interest  than  that  allowed  to 
be  exacted  by  law ;  and  this  latter  is 
usury.  There  was  a  general  allegation 
of  usury  in  the  transaction,  but  the 
plea  did  not  state  it  with  such  cer- 
tainty and  such  circumstantiality  as 
would  have  enabled  the  court  to  refer 
that  question  for  the  consideration  of 
a  jury,  and  therefore  the  court  did  not 
err  in  striking  the  plea  of  usury."  In 
Butler  V.  Mutual,  etc.,  Ins.  Co.,  94  Ga. 
562 ;  20  S.  E.  Rep.  101,  it  was  held  that 
the  company,  not  being  a  building  and 
loan  association,  pure  and  simple,  like 
the  one  involved  in  Parker  v.  Fulton, 
etc.,  Assn.,  46  Ga.  166,  the  object  of 
which  was  to  enable  its  members  to 
acquire  houses  and  homes  by  the  pay- 
ment of  small  sums  monthly,  but,  on 
the  contrary,  being  apparently  a  com- 
posite institution,  embracing  for  its 
objects  insurance,  loans  and  invest- 
ments, the  plea  of  usury  should  have 
been  entertained  for  investigation  and 
determination  by  the  jury  (under 
proper  instructions  from  the  court)  as 
to  whether  the  scheme  of  the  institu- 
tion as  a  whole  embraced  usurious 
measures  and  designs,  and  whether 
the  loan  to  the  defendant  was  infected 
with  usury  or  not,  and,  if  so,  to  what 


1626 


OF    BUILDING    AND    LOAN    ASSOCIATIONS. 


§  1230 


§  1230.  Conflicting  laws. — It  has  been  decided  in  Virginia 
that  if  a  building  association  incorporated  under  the  laws  of 
New  York  loans  money  in  Virginia  to  a  citizen  of  the  latter  state, 
taking  as  security  a  deed  of  trust  on  lands  there,  but  the 
loan  is  made  payable  in  New  York,  the  contract  is  to  be  treated 
as  a  New  York  contract,  and  its  legality  in  respect  to  usury  is 
to  be  determined  by  the  laws  of  New  York  relating  to  building 
and  loan  associations.'     A  different  rule  would  seem  to  pre- 


extent.  SeeGoodricht).  Atlanta,  etc., 
Loan  Assn.,  96  Ga.  803;  22  S.  E. 
Rep.  585. 

'National,  etc.,  Loan  Assn.  v.  Ash- 
worth  (Va.  1895),  22  S.  E.  Rep.  521, 
Buchanan,  J.:  "It  is  contended  by 
the  appellee  that  the  contract  in 
question  was  a  Virginia  contract,  and 
that  it  is  governed  by  the  laws  of  this 
state.  The  facts  agreed  show  that 
the  application  for  the  loan  was  made 
at  the  office  of  the  agent  of  the  appel- 
lant company  in  Bristol,  in  the  state 
of  Tennessee,  and  that  the  contract 
was  concluded  in  this  state,  where  the 
appellee  then  lived,  and  that  all  the 
papers  were  executed  and  delivered 
in  this  state.  The  bond  given  by  the 
appellee  to  the  appellant  company 
for  the  money  borrowed  was  payable 
at  the  office  of  the  appellant  company 
in  New  York  City,  and  all  interest, 
monthly  premiums,  and  monthly  dues 
were  payable  on  or  before  the  last 
business  day  of  every  month  at  the 
same  office.  When  a  contract  is  made 
or  entered  into  in  one  state,  to  be 
performed  in  another,  it  is,  as  a  gen- 
eral rule,  to  be  governed  by  the  laws 
of  the  place  of  performance,  without 
regard  to  the  place  at  which  it  was 
written,  signed  or  dated,  in  respect  to 
its  nature,  interpretation,  validity  and 
effect.  1  Daniel  on  Negotiable  Instru- 
ments, §865  ;  Andrews  v.  Pond,  13  Pet. 
(U.  S.)  65 ;  Coghlan  ». South  Car.R.Co., 
142  IT.  S.  101;  12  Sup.  Ct.  Rep.  150. 
It  was  said  by  Chief  Justice  Taney,  in 
delivering  the  opinion  of  the  court  in 


the  case  of  Andrews  c.  Pond,  cited 
above,  that  'the  general  principle  in 
relation  to  contracts  made  in  one 
place,  to  be  executed  in  another,  is 
well  settled.  They  are  to  be  governed 
by  the  law  of  the  place  of  perform- 
ance, and,  if  the  interest  allowed  by 
the  laws  of  the  place  of  performance 
is  higher  than  that  of  the  place  of  the 
contract,  the  parties  may  stipulate  for 
the  higher  interest  without  incurring 
the  penalties  of  usury.'  13  Pet.,  at 
page  78.  The  place  where  the  con- 
tract in  question  was  to  be  performed 
being  the  state  of  New  York,  it  is 
governed  by  her  usury  laws.  Chapter 
122  of  the  Laws  of  New  York,  passed 
April  10,  1851,  entitled  'An  act  lor 
the  incorporation  of  building,  mutual 
loan  and  accumulation  fund  associ- 
ations,' together  with  amendments 
made  thereto,  are  properly  proved 
and  filed  in  the  cause.  Section  7  of 
this  act,  as  amended  by  act  of  June  9, 
1875,  contains  this  provision :  'Nor 
shall  the  imposition  of  fines  for  the 
non-payment  of  fines  or  fees,  or  other 
violations  of  the  articles  of  associa- 
tion, nor  shall  the  making  of  any 
monthly  payments  required  by  the 
articles  of  association,  or  of  any 
premium  for  Joans  made  to  mem- 
bers, be  deemed  a  violation  of  the 
provisions  of  any  statute  against  us- 
ury. It  is  thus  expressly  declared 
that  building  associations  may  de- 
mand and  receive  premiums,  dues  and 
fines  without  violating  the  usury  laws 
of  New  York ;  and  as  we  understand 
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vail  in  North  Carolina.'     The  courts  of  that  state  hold  that  to 
permit  the  usury  laws  of  any  foreign  state  to  control  as  contracts 


the  act  of  1851  of  the  state  of  New 
York,  as  amended  by  chapter  564  of 
the  Laws  of  1875,  and  according  to 
the  construction  placed  upon  it  by  the 
tribunals  of  that  state,  the  contract 
made  with  the  appellee  is  not  usuri- 
ous. Concordia,  etc.,  Assn.  v.  Read, 
93  N.  Y.  474 ;  opinion  of  the  attorney 
general  of  the  state  of  New  York, 
printed  at  pages  46,  47  and  48  of  the 
annual  report  of  the  superintendent 
of  the  banking  department  as  to  the 
legality  of  fixed  premiums  by  building 
and  loan  associations  under  act  of  1851, 
dated  November  13,  1889." 

'  Meroney  v.  Atlanta,  etc.,  Loan 
Assn.,  116  N.  Car.  882,  Clark,  J. :  "  If 
a  foreign  bank  or  other  lender  of 
money  may  establish  local  branches 
or  offices  in  this  state,  and  through  its 
agents  solicit  and  take  application  for 
loans  on  mortgages  of  land  here  to  be 
sent  to  the  home  office  to  be  passed 
upon  and  allowed  there,  and  if,  be- 
cause of  such  arrangement  and  the 
insertion  of  a  statement  put  in  the 
note  or  mortgage  that  the  contract  is 
'solvable'  in  the  foreign  jurisdiction 
and  is  made  'with  reference  to  its 
laws,'  the  courts  of  this  state  are  re- 
quired to  enforce  such  contracts,  and 
decree  a  foreclosure  of  the  mortgage 
and  a  sale  of  the  land,  that  the  foreign 
usurer  may  have  his  usury,  then 
surely  will  it  have  come  to  pass  that  it 
is  no  longer  true  that  there  is  no  'cover 
or  device'  by  which  the  wholesome  re- 
straints put  upon  the  money  lenders 
by  our  statutes  maybe  escaped.  Upon 
this  subject  there  is  Martin  v.  John- 
son, 84  Ga.  481;  10  S.  E.  Eep.  1092,  a 
most  emphatic  declaration  from  the 
highest  court  of  the  state  that  is  the 
domicile  of  the  defendant  corporation. 
A  loan  of  money  had  been  made  by  a 
citizen  of  Massachusetts  through  an 
104 


agent  in  Georgia  to  a  citizen  of  the 
latter  state,  secured  by  mortgage  on 
land  there,  but  payable  in  the  former 
state.  It  was  contended  that  the 
rights  of  the  mortgagee  were  not  to  be 
governed  by  the  laws  of  Georgia  in 
respect  to  usury,  because  the  note  was 
payable  in  Massachusetts.  The  court 
said:  'If  this  court  should  hold 
that  a  note  made  in  this  state, 
but  payable  in  the  state  of  Mas- 
sachusetts, for  money  advanced 
by  the  agent  of  a  person  who  resides 
in  Massachusetts,  could  be  collected, 
notwithstanding  it  contained  sixteen 
per  cent,  usurious  and  unlawful  inter- 
est, then  the  law  of  this  state  as  to 
usury  would  be  inoperative  and  use- 
less. The  money  lenders  of  those 
states  that  have  no  usury  laws,  but 
which  allow  to  be  collected  any  rate 
of  interest  contracted  for,  could  flood 
this  state  with  their  agents,  and  by 
the  loan  of  money  exact  the  highest 
rate  of  interest,  even  a  hundred  per 
cent.  It  seems,  therefore,  that  the 
principle  for  which  the  defendant  cor- 
poration contends  is  denied  in  the 
courts  of  its  own  domicile ;  that  a 
foreign  money  lender  loaning  money 
in  Georgia  on  mortgage  on  Georgia 
land  must  be  content,  in  a  foreclosure 
proceeding,  to  have  the  amount  due 
determined  by  Georgia  law.  The  rea- 
sons that  support  the  rule  there  are 
valid  here.  The  rules  of  comity  re- 
quire us  to  allow  foreign  corporations 
a  standing  in  our  courts  to  enforce  the 
valid  contracts  they  may  have  made 
with  our  citizens,  and  all  such  liens 
upon  property  situated  within  this 
state  as  they  have  lawfully  acquired. 
But  that  comity  does  not  require 
that  we  should  allow  foreign  corpo- 
rations to  enforce  contracts  here  if 
such  enforcement  would  be  in  con- 
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entered  into  in  North  Carolina  would  put  its  citizens  at  the 
mercy  of  foreign  usurers  and  set  at  naught  the  laws  enacted  for 
the  protection  of  local  debtors. 

§  1231.  Premiums  as  related  to  usm-y — Conflict. — A  mutual 
building  and  loan  association  organized  under  the  provisions 
of  the  Minnesota  statutes,  and  doing  a  local  business  only,  is 
not  subject  to  the  usury  laws  of  the  state,  where  it  lends  its 
funds  to  its  bona  fide  members  at  a  fixed  rate  of  interest,  not  in 
itself  usurious,  and,  in  addition  thereto,  receives  a  premium 
for  such  loans,  although  the  premium  and  stipulated  rate  of 
interest  together  exceed  the  highest  rate  of  interest  allowed  by 
law.'  A  corporation  organized  under  the  building  and  loan 
association  act  of  New  Jersey  may  lawfully  charge  one  of  its 
members  a  premium  for  a  loan  made  to  him.  If  the  borrow- 
ing member  agrees  that  the  premium  shall  be  deducted  from 
the  sum  loaned  and  the  balance  only  be  paid  to  him  in  cash, 
and  that  he  will  pay  interest  on  the  whole  sum  loaned,  his 


fliot  with  our  laws,  and  being  thus  in 
conflict  the  enforcement  thereof  would 
work  against  our  own  citizens,  and 
give  to  the  foreigner  an  advantage 
which  the  resident  has  not.  Walters 
V.  Whitlock,  9  Fla.  86.  Much  less 
does  it  require  that  we  should  allow  a 
Georgia  corporation  to  enforce  a  mort- 
gage loan  which  is  illegal  and  void  by 
our  laws  ("Ward  v.  Sugg,  113  N.  Car. 
489;  18  S.  E.  Rep.  717),  while  in  that 
state  the  rule  is  as  stated  in  Martin  v. 
Johnson,  supra.  It  is  well  settled — 
so  well  settled  that  authorities  need 
not  be  cited — that  a  purely  personal 
contract,  made  in  one  place  to  be  ex- 
ecuted in  another,  is  to  be  governed 
by  the  laws  of  the  place  of  perform- 
ance. This  general  rule  is  subject  to 
the  qualification  that  the  parties  act 
in  good  faith,  and  that  the  form  of  the 
transaction  is  not  adopted  to  disguise 
its  real  character.  Tyler  on  Usury, 
83.  Now,  it  seems  very  manifest  to 
us,  considering  all  the  facts  and  cir- 


cumstances, that  this  Georgia  corpo- 
ration required  the  plaintiff,  a  citizen 
and  resident  of  this  state,  to  declare, 
in  the  obligation  given  by  him  to  it 
for  the  money  loaned  him,  that  the 
contract  was  solvable  in  that  state, 
and  was  made  with  reference  to  its 
laws,  not  because  it  was  contemplated 
by  either  of  the  parties  that  the  money 
would  be  paid  there,  or  that  the  par- 
ties would  enforce  their  respective 
rights  under  the  contract  in  the  courts 
of  that  state,  but  because  this  money 
lender  desired  to  escape  the  restraints 
of  the  laws  of  this  state,  and,  by  this 
formal  declaration  inserted  in  the  con- 
tract, compel  the  courts  of  this  state, 
in  a  suit  for  the  foreclosure  of  the 
mortgage,  to  adjust  the  rights  of  the 
parties  according  to  the  laws  of  Geor- 
gia and  the  decisions  of  its  courts,  and 
in  disregard  of  the  laws  of  this  state 
and  the  decisions  of  this  court." 

'  Central  Bldg.,  etc.,  Assn.  v.  Lamp- 
son  (Minn.  1895),  62  N.  W.  Rep.  544. 
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agreement  is  valid.'  On  the  other  hand,  a  Texas  building  as- 
sociation, having  money  to  lend,  exacted  a  premium  from  the 
borrower.  The  premium  and  the  interest  stipulated  exceeded 
twelve  per  cent,  per  annum  on  the  money  lent.  It  was  held 
that  the  premium  was  a  device  to  conceal  usury;  it  was  so  much 
money  to  be  paid  in  addition  to  the  specified  rate,  for  the  use 
of  the  money  borrowed.* 


'  Bowen  v.  Lincoln  Bldg.  and  Loan 
Assn.,  51  N.  J.  Eq.  272,  per  Dix- 
on, J..  "The  payment  by  the  asso- 
ciation of  $7,000  cash,  and  its  release 
of  the  borrowers  from  the  duty  of  pay- 
ing the  premium,  were  an  equivalent 
for  the  exact  performance  of  their 
mutual  obligations,  and  the  validity 
of  the  stipulation  in  the  bond  for  pay- 
ment of  interest  on  the  |8,000  is  not 
impaired  by  such  a  change  in  the 
mere  form  of  the  transaction.  Me- 
chanics' Bldg.  and  Loan  Assn.  v. 
Conover,  14  N.  J.  Eq.  219.  Counsel  for 
the  appellant  refers^  us  to  cases  in 
other  jurisdictions,  where  it  has  been 
held  that  what  is  described  as  interest 
upon  the  premium  can  not  be  collected. 
But  we  think  it  clear  that  when  the 
statute  gives  the  parties  a  right  to 
agree  upon  a  premium  for  a  loan  with- 
out restriction,  they  have  a  right  to 
agree  that  the  premium  shall  consist 
of  a  sum  payable  presently  out  of  the 
amount  loaned,  or  of  a  sum  payable 
in  the  future,  with  interest  meanwhile, 


or  without  interest,  and  that  it  is  for 
the  courts  simply  to  give  effect  to  their 
agreement.  In  the  case  now  before 
us  the  cotemporaneous  acts  of  the 
parties  prove  that  the  premium  agreed 
upon  was  th  e  difference  between  $7,000 
advanced  at  once  by  the  association, 
and  the  sums  due  from  the  obligors 
under  their  bond.  That  premium  can 
be  secured  to  the  association  only  by 
enforcing  the  bond  according  to  its 
terms." 

'  International  Bldg.  and  Loan  As- 
sociation V.  Biering,  86  Texas,  476, 
per  Brown,  J. :  "The  premium  was 
a  devise  to  conceal  usury.  It  was  so 
much  money  to  be  paid,  in  addition 
to  the  specified  rate  of  interest,  for 
the  use  of  the  money  borrowed.  If 
the  premium  added  to  the  interest 
amounted  to  more  than  twelve  per 
cent,  per  annum,  the  contract  was 
usurious.  Jackson  u.Oassidy,68Texas, 
282 ;  El  Paso  Building  Association  v. 
Lane,  81  Texas,  369." 
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titious debt — Pleading. 

1249.  The  same  subject  continued — 

Illegal  interest. 


(a)  Composition  with  creditoes. 

§  1232.  Consideration  of  the  agreement. — A  composition 
agreement  entered  into  by  a  debtor  with  a  number  of  his  cred- 
itors, each  acting  on  the  faith  of  tlie  engagement  of  tlie  others, 
is  binding  upon  them,  for  each  has  the  undertaking  of  the 
others  as  a  consideration  for  liis  own  undertaking.'  And  such 
a  composition  by  a  debtor  with  his  creditors  is  in  its  spirit,  if 
not  in  its  terms,  an  agreement  between  the  creditors  themselves 
as  well  as  between  them  and  the  debtor."  Each  creditor  con- 
sents to  lose  part  of  his  debt  in  consideration  that  the  others 
shall  do  the  same,  and  each  creditor  maybe  considered  to  stip- 
ulate with  the  others  for  a  release  from  them  to  the  debtor  in 


•  White  V.  Kuntz,  107  N.  Y.  518. 
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■  Breck  v.  Cole,  4  Sandf.  (N.  Y.)  79. 
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consideration  of  the  release  by  him.'  Where  creditors  at  their 
debtor's  request  agree  to  extend  their  claims  with  a  provision 
that  they  should  be  paid  in  four  installments  and  that  the 
debtor  should  incur  no  new  indebtedness  pending  such  exten- 
sion none  of  such  assenting  creditors  can  by  legal  steps  or  by 
agreement  secure  a  preference  over  the  other  assenting  cred- 
itors, at  least  until  after  the  debtor  has  committed  a  default.^ 
Where  a  creditor  agrees  to  take  part  of  the  amount  of  his 
claim,  the  payment  to  be  in  cash,  and  the  debtor  as  a  mode  of 
payment  uses  the  draft  of  a  third  person,  the  acceptance  of  the 
draft  does  not  amount  to  a  new  consideration  sufficient  to  sus- 
tain the  compromise,  as  it  is  simply  a  mode  of  paying  the 
money. ^  An  agreement  of  a  creditor  with  his  debtor  to  accept 
a  percentage  of  his  debt  in  full  satisfaction  provided  that  no 
other  creditor  shall  receive  more  than  the  same  percentage  is 
void  for  want  of  consideration,  there  being  no  mutual  agree- 
ment between  the  creditors.'  It  is  not  necessary  that  the  com- 
position agreement  should  express  the  mutuality  between  the 
creditors  when  mutuality  can  be  implied  from  the  nature  of 
the  contract. ° 

§  1233.  When  all  the  creditors  must  join. — A  composi- 
tion agreement  will  not  be  construed  to  require  the  assent 
of  all  the  creditors  as  essential  to  its  validity  unless  it  so 
declare   in  express   terms. °     A   contract    by  which  creditors 

'  Mallalieu  v.  Hodgson,  16  Q.  B.  689.  453,  it  was  held  that  an  agreement  of 

^  Bank  of  Montgomery!;.  Buggy  Co.,  creditors  "to  accept  seventy-five  per 

100  Ala.  626.  And  see,  Good  v.  Chees-  cent,  of  the   amount  set  against-  our 

man,  2  Barn.  &  Ad.  328;  Legard  ».  respective    names,   the    same    to    be 

Hodges,  1  Ves.  Jr.  477.  paid  in  two   and  four  months,   pro- 

^  Bliss  V.  Schwarts,  65  N.  Y.  444.        ,  vided  all  merchandise  indebtedness 

'Perkins  v.  Lockwood,  100  Mass.  accept  the  same  settlement"   is   an 

249.     If  there  is  such  a  mutual  agree-  agreement  on  the  part  of  a  creditor 

ment  between  the  creditors  to  receive  who  has  sold  the  debtor  merchandise 

a  percentage  of  their  debts,  the  agree-  to  compromise  the  whole  claim  set 

ment  is  binding  between  each  creditor  against  his  name  and  rests  upon  a 

and  the  debtor.     Eaton  v.  Lincoln,  13  sufficient  consideration. 

Mass.   424 ;   Steinman  v.  Magnus,  11  =  Horstman  v.  Miller,  3  Jones  &  Sp. 

East,  390.      And  see,  Boyd  v.  Hind,  1  (N.  Y.)  29. 

Hurl.  &  N.  938;    Ellsworth  v.  Fogg,  « gtrjckland  u.  Harger,  81  N.  Y.  623, 

35  Vt.  355 ;  Draper  v.  Hitt,  43  Vt.  439.  affirming  16  Hun,  465.    A  composition 

In  Farrington  I!.  Hodgdon,  119  Mass.  agreement  under    seal  which  never 
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agree  to  accept  a  certain  percentage  of  their  several  debts  in 
full  settlement  thereof,  the  agreement  not  to  be  binding 
unless  signed  by  all  the  unsecured  creditors,  will  not  bar 
an  action  on  a  claim  by  a  creditor  who  has  signed  it  if  the 
agreement  is  not  signed  by  all  the  unsecured  creditors.' 
A  promise  by  one  of  several  creditors  to  take  less  than  the 
amount  of  his  claim,  on  condition  that  all  the  other  creditors 
execute  an  agreement  to  that  effect,  does  not  operate  as  a  dis- 
charge of  the  claim  unless  all  the  creditors  join/  If  a  debtor 
enters  into  an  indenture  with  his  creditors  which  provides  that 
all  creditors  are  to  become  parties  to  the  indenture  and  that 
the  debtor  shall  pay  them  by  promissory  notes  a  certain  per- 
centage of  their  respective  claims  and  they  agree  to  accept  this 
composition  in  full  satisfaction  of  their  claims,  and  the  debtor, 
in  order  to  induce  some  of  his  creditors  to  sign  the  indenture, 
pays  them  a  larger  percentage  than  is  stipulated  without  the 
knowledge  of  the  other  creditors  who  have  signed  it,  one  of  the 
latter  may  maintain  an  action  upon  his  claim  against  the 
debtor  without  first  returning  the  composition  notes  received 
by  him,  or  their  proceeds.' 

took  affect  because  not  signed  by  all  The  payment  is  to  be  referred  to  the 

the  creditors  as  required  by  its  terms  original  indebtedness  and  not  to  the 

contemplated    the     debtor's    release  contract    which    has    been    avoided. 

upon   the   payment  of  a  certain  per-  Stuart  v.  Blum,  28  Pa.  St.  225.     See 

centage  of  the  debts  on  or  before  a  also,   Partridge   v.   Messer,    14    Gray 

certain  date  and  was  signed,  among  (JMass.),  180."    In  Chase  v.  Bailey,  49 

other  creditors    by  the  payee  of    a  Vt.  71,  Ross,  J.,  said:  "One  of  the 

promissory  note  made  by  the  debtor  principal   considerations   moving  all 

as  principal  and  by  another  as  surety,  the  parties    to   a  composition    is  to 

It  was  held  that  no  agreement  to  give  secure  the  debtor  upon  a  division  of 

the  debtor  time   such  as  would  dis-  his    property    equitably   among    the 

charge  the  surety  could  be  inferred,  creditors  from  future  harassment  by 

Day  V.  Jones,  150  Mass.  231.  the  creditors  or  any  of  them.     Such 

'Walker  v.   Mayo,   143   Mass.   42;  deeds  are    not  designed    to  tie  the 

Turner  1).  Comer,  6  Gray  (Mass.), 530.  hands  of  a  few  creditors  to  receive  a 

'  Laird  v.  Campbell,  100  Pa.  St.  159 ;  percentage  of  their  claims  and  leave 

Greer  v.  Shriver,  53  Pa.  St.  259;  Art-  the  other  creditors  at  liberty  to  strip 

man  v.  Truby,  130  Pa.  St.  619;  Lane's  the  debtor  of  all  his  property  and  lie 

Appeal,  82  Pa.  St.  289.  in  wait  for  his  future  earnings.    The 

'  Cobb  ».  Tirrell,  137  Mass.  143,  Col-  deed  in  question  is  so  drawn  as  to 

burn,  J.:  "The  notes  were  not  the  con-  clearly  evince  that  substantially  all 

sideration  of  the  composition   agree-  the  creditors  are  to  execute  it  before 

ment.  The  notes  only  paid  a  part  of  any  of  them  are  bound  by  its  terms." 
what  was  justly  due  the   plaintiffs. 
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§  1234.  Parol  agreements — Seal. — It  is  not  essential  that  a 
compromise  agreement  should  be  in  writing.  Each  creditor 
may  make  a  separate  parol  agreement  for  the  purpose  of  carry- 
ing the  composition  into  effect,  and  after  the  compact  is  once 
made  no  creditor  can  withdraw  without  the  debtor's  consent.' 
An  agreement  between  debtor  and  creditors  for  a  full  discharge 
of  the  debtor  upon  payment  of  a  certain  part  of  his  debts  when 
executed  and  a  written  discharge  given  in  pursuance  thereof 
will  bind  all  the  creditors  and  operate  as  a  complete  discharge 
to  the  debtor,  although  not  under  seal.^  It  has  been  held  in 
Pennsylvania  that  an  undertaking  without  consideration  and 
without  seal  between  a  debtor  and  his  creditors  by  which  they 
agree  to  give  him  an  extension  of  one  year,  is  a  simple  agree- 
ment of  forbearance  for  one  year,  and  not  binding  as  between 
the  debtor  and  his  creditors.' 

§  1235.  Performance  of  agreement  by  debtor. — A  contract  of 
composition  must  be  performed  or  performance  tendered  by 
the  debtor  or  it  will  not  be  available  as  a  defense  in  an  action 
by  a  creditor  to  recover  the  full  amount  of  his  claim.'  But 
payment  by  the  debtor  in  accordance  with  such  contract  will 
bar  the  action.'  Any  creditor  who  is  a  party  to  a  composition 
agreement  may  bring  a  several  action  for  his  damages  for  its 
breach.^  After  the  performance  by  a  debtor  of  his  composition 
agreement  the  unpaid  part  of  a  debt  does  not  constitute  a  suf- 
ficient consideration  for  a  new  note  made  by  the  debtor,  as  the 
transaction  amounts  to  an  accord  and  satisfaction  of  the  credit- 
or's claims  and  extinguishes  them.' 

•  Chemical  Nat.  Bank  v.  Kohner,  85  *  Brown  v.  Farnham,  55  Minn.  27. 

N.  Y.  189.     And  see  Fellows  v.  Ste-  '  Kasmussen  v.  State  Nat.  Bank,  11 

vens,  24  Wend.  (N.Y.)294;  Renardi).  Colo.  301.    And  see  Stafford  v.  Bacon, 

TuUer,  4  Bosw.  (N.  Y.)  107;    Hall  v.  1  Hill    (N.  Y.),   532,538;  Snevily  o. 

Merrill,  5  Bosw.  (N.  Y.)  266;  Halstead  Bead,  9  Watts  (Pa.),  396;  Trumballti. 

■V.  Ives,  73  Hun,  56.  Tilton,  21  N.  H.  128,  143;  Shepard  v. 

2  Paddleford  v.  Thacher,  48  Vt.  574.  Rhodes,  7  K.  I.  470,  474;  Chittenden 

'  Henry  v.  Patterson,  57  Pa.  St.  346.  v.  Woodbury,  52  Vt.  562,  566 ;  Brown- 

'  Melhop  V.  Tathwell,  74  Io\ya,  571.  ingr.  Grouse,  43  Mich.  489. 
5  Murchie    v.   Mclntire,   40    Minn. 
331. 
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§  1236.  Compositions  under  Massachusetts  statutes. — A  cred- 
itor whose  debt  accrued  before  the  passage  of  the  Massachu- 
setts act  of  1884  and  the  amending  act  of  1885,  which  provide 
for  compositions  with  creditors  in  insolvency,  by  accepting  the 
benefit  of  such  a  composition,  waives  his  right  to  object  that 
those  statutes  are  void  as  to  his  debt,  as  impairing  the  obliga- 
tion of  contracts.'  And  a  non-resident  creditor  who  accepts 
such  benefit  is  bound  by  a  discharge  in  insolvency  granted  to 
the  debtor.^  But  discharge  in  insolvency  will  not  release  the 
debtor,  by  force  of  the  public  statutes,  from  rent  accruing  un- 
der a  written  lease  subsequently  to  the  date  named  in  the  dis- 
charge.' 

§  1237.  Secret  agreements  witli  a  creditor. — If  any  com- 
pounding creditor  secures  a  secret  preference,  he  thus  intro- 
duces into  the  contract  a  new  element,  to  which  the  other 
creditors  have  not  assented.  It  is  no  longer  their  agreement, 
and  they  may  treat  it  as  null  and  void.  And  the  debtor  him- 
self may,  on  the  grounds  of  public  policy,  set  up  the  prefer- 
ence to  defeat  his  own  composition  agreement.'  Any  prefer- 
ence of  one  compounding  creditor  over  another,  whether  it 
relates  to  amount,  time  of  payment,  or  the  securing  of  pay- 
ment, renders  the  composition  agreement  void.  Thus,  where 
some  of  the  creditors  surrendered  their  original  claims  and 
accepted  a  new  promise  from  the  debtor  to  pay  one-half  of 
such  claims,  while  others  only  promised  to  surrender  their 
original  claims  on  the  prompt  payment  of  the  one-half  at  a 
time  specified,  the  original  claims,  on  the  debtor's  default,  to 
remain  in  full  force,  it  was  held  that  the  composition  was 
void.^  Where  the  plaintiffs  held  both  a  secured  claim  and  an 
unsecured  claim  against  the  defendant,  and  joined  with  other 
creditors  of  the  defendant  in  a  composition  agreement,  in 
which  they  all  designated  themselves  as  "general  creditors," 
and  agreed  to  lake  from  the  defendant  a  certain  consideration 

'  Murray  v.  Roberts,  150  Mass.  353;  399;  Kahn  v.  Gumberts,  9  Ind.  430; 

Eustis  )■.  Bolles,  146  Mass.  413.  McFarland  v.    Garber,    10   Ind.  151 ; 

2  Murray  v.  Roberts,  150  Mass.  353.  Evans  v.  Gallantine,  57  Ind.  367. 

'  Mason  u,  Clough,  155  Mass.  389.  =  Zell   Guano   Co.   v.  Emry,  113  N. 

^Shinkle  v.  Shearman,  7  Ind.  App.  Car.  85. 
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for  their  respective  claims,  the  amount  of  each  of  which  claims 
was  stated,  the  plaintiffs  stating  only  the  amount  of  their  un- 
secured claim,  it  was  held  that  the  term  "general  creditors" 
meant  "unsecured  creditors,"  and  that,  by  executing  the  agree- 
ment, the  plaintiffs  did  not  release  their  secured  claim,  while 
the  agreement  was  valid  as  to  their  unsecured  claim.' 


§  1238.  The  same  subject  continued — Effect  on  the  compo- 
sition.— Where  a  creditor  signs  a  composition  agreement  un- 
der a  secret  arrangement  with  the  debtor,  whereby  he  receives 
a  preference  or  some  undue  advantage  over  other  creditors,  the 
composition  agreement  is  not  thereby  rendered  void  as  to  such 
creditor,  so  as  to  reinstate  him  as  a  creditor  for  the  sum  origin- 
ally due  to  him.  The  two  agreements  are  to  be  considered  as 
separate  and  independent,  and  while  the  secret  agreement  is 
fraudulent  and  void  the  composition  is  valid. ^     The  court  re- 


'Noyes  v.  Chapman-Drake  Co., 
60  Minn.  88;  61  N.  W.  Rep.  901, 
Canty,  J.:  "We  are  of  the  opinion 
that  the  judgment  should  be  affirmed. 
The  composition  agreementwas  made 
by  the  'general  creditors,'  and  as  to 
the  claim  in  suit  the  plaintiffs  were 
not  'general  creditors,'  but  'secured 
creditors.'  It  is  urged  by  appellant 
that,  while  the  agreement  purports  to 
be  signed  by  the  general  creditors, 
they,  by  its  terms,  agree  to  take  pre- 
ferred stock  'to  the  amount  of  our  re- 
spective claims,'  and  that  this  includes 
all  of  the  claims  of  the  creditors  sign- 
ing the  agreement,  whether  secured 
or  unsecured.  Of  course,  if  the  agree- 
ment contemplated  the  release  of  the 
defendant  as  to  such  claims  as  the 
claim  in  suit,  it  would  be  a  fraud  on 
the  other  creditors  for  the  plaintiffs 
secretly  to  retain  this  claim  while 
signing  this  agreement.  But  we  are 
of  the  opinion  that  the  agreement  did 
not  contemplate  the  release  of  this 
claim.  The  creditors  signing  the 
agreement  must  have  had  some  object 
in  designating  themselves  as  'general 


creditors.'  It  is  not  the  fair  interpre- 
tation of  the  agreement  that  it  was 
either  the  policy  or  intention  of  its 
signers  to  keep  creditors  having  both 
classes  of  claims  from  signing  the 
agreement,  or,  if  they  did  sign  it,  to 
compel  them  to  surrender  their  se- 
cured as  well  as  their  unsecured 
claims.  Their  co-operation  to  the  ex- 
tent of  their  unsecured  claims  was 
just  as  desirable  as  that  of  the  credit- 
ors having  no  other  class  of  claims. 
The  agreement  does  not  purport  to  be 
the  act  of  secured  creditors,  or  to  sur- 
render secured  claims." 

^  Hanover  Nat.  Bank  v.  Blake,  142 
N.  Y.  404,  per  Gray,  J. :  "We  should 
be  careful,  in  our  desire  to  punish  the 
harsh  and  unscrupulous  creditor,  who 
presses  his  debtor,  and  bargains  for 
an  advantage  over  other  creditors,  by 
deprivation  of  legal  rights  and  reme- 
dies, that  we  do  not  go  too  far,  and 
lay  down  a  rule  which  may  result 
unjustly  in  other  ways.  It  ought  not 
to  be  possible  that,  through  his  fraud, 
he  may  be  reinstated  in  his  original 
position  as  a  creditor  for  the  whole 
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fuses  to  enforce  the  secret  bargain  and  confines  ttie  creditor 
who  is  a  party  to  tlie  fraud  to  a  remedy  to  recover  the  sum 
which,  by  the  terms  of  the  composition,  he  agreed  to  accept.' 
Any  private  agreement  with  a  debtor,  under  which  a  creditor 
signing  a  contract  of  composition  is  to  have  an  advantage  over 
other  creditors,  is  void;  and  this  is  the  rule,  although  the 
creditor  has  indorsed  the  composition  notes  given  by  the 
debtor  to  the  other  creditors.^ 

§  1239.  Acts  of  third  party. — Where  a  debtor  makes  a  com- 
position agreement  with  his  creditors  in  good  faith,  and  faith- 
fully carries  out  its  terms,  he  can  not  be  deprived  of  the  bene- 
fit of  it  by  reason  of  additional  inducements  made  to  one  of 
the  creditors  by  a  third  party,  of  which  the  debtor  has  no 
knowledge.'  But  in  such  a  case  the  third  party,  being  in  pari 
delicto,  can  not  recover  the  money  or  other  value  he  may  have 
paid  as  such  inducement  to  the  creditor.'  A  creditor  uniting 
with  others  to  release  a  debtor  upon  discharging  a  demand  pre- 
viously transferred  by  him,  impliedly  undertakes  to  protect  the 
debtor  from  such  demand,  and  upon  payment  being  enforced 
against  the  debtor  he  can  recover  of  the  creditor,  even  though 
the  release  was  voluntary .'  Where  a  special  partner  in  a  firm 
who  had  become,  and  knew  he  had  become,  liable  for  the  firm 
debts  as  a  general  partner,  induced  a  creditor  to  sign  a  compo- 
sition agreement  on  the   representation  that  his  liability  was 

sum  due.    The  operation  of  a  secret  agreement  between  all  the  creditors 

agreement  is  such  that  the  other  in-  to    release  some  part  of  the  insolv- 

nocent  creditors  may,  because  of  the  ent's    indebtedness    to    them,    upon 

fraud  of  their  debtor,  elect  to  refuse  terms    equal    as    to    each ;    and   the 

to  be  bound  by  their  agreement  of  secret  fraudulent  agreement  with  one 

composition  with  him.     If  the  secret  or  more  of  them  is  a  stipulation  which, 

agreement  is  executory,  they  may  not  from  its  inception,  was  unlawful,  and 

so  elect,  and  may  rely  that  the  cred-  which  the  law  annuls.    Bliss  v.  Mat- 

itor  secretly  seeking  to  obtain   some  teson,  45  N.  Y.  22." 
promise  of  advantage  over  them  will        '  Meyer  v.  Blair,  109  N.  Y.  600. 
be   prevented   from  enforcing  it,  and        ^  Baldwin  tJ.Rosenman, 49  Conn. 105; 

from  gaining  anything  by  his  fraud.  Huntington  v.  Clark,  39  Conn.  540. 
Its  illegality  is   a  perfect  defense  in        '  Martin  v.  Adams,  81  Hun,  9. 
the  hands  of  the  promisor.    The  com-        *  Solinger  v.  Earle,  82  N.  Y.  393. 
position  agreement  is  one  thing,  as  an        ^  Harloe  v.  Foster,  63  N.  Y.  385. 
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only  that  of  a  special  partner,  he  will  not  be  discharged  by 
the  compromise  agreement  from  such  creditor's  claim.' 

§  1240.  Fraud  in  composition  agreements — ^The  rule  in  New 
York. — The  general  principle  has  been  long  settled  in  England 
and  in  the  United  States  that  a  secret  arrangement  which  in- 
duces a  creditor  to  agree  to  a  composition  by  the  promise  of  a 
preference,  or  of  some  undue  advantage,  over  the  other  cred- 
itors, is  utterly  repugnant  to  the  composition  agreement,  and, 
from  its  fraudulent  nature,  is  avoided  by  the  law.  The  veiy 
essence  of  a  composition  agreement  is  that  all  creditors  come 
in  upon  terms  of  equality.  And  that  equality  would  be  de- 
stroyed if  the  secret  arrangement  were  given  effect.'     The  cred- 


^  Almon  V.  Hamilton,  100  N.  Y.  527. 

'  Hanover  Nat.  Bank  v.  Blake,  142 
N.  Y.  404;  37  N.  E.  Rep.  519,  per 
Oray,  J. :  "In  Leicester  v.  Rose,  4 
East,  372,  at  page  381,  Lord  Ellen- 
borough  observed  that  the  principle 
of  all  the  cases  was  'that  where  the 
creditors,  in  general,  have  bargained 
for  an  equality  of  benefit  and  mutu- 
ality of  security,  it  shall  not  be  com- 
petent for  one  of  them  to  secure  any 
partial  benefit  or  security  to  himself.' 
In  Russell  v.  Rogers,  10Weud.(N.  Y.) 
474,  479,  Justice  Nelson  said:  'So 
scrupulous  are  courts  in  compelling 
creditors  to  the  observance  of  good 
faith  towards  one  another  in  cases  of 
this  kind,  that  any  security  taken  for 
an  amount  beyond  the  composition 
agreed  upon,  or  even  for  that  sum, 
better  than  that  which  is  common  to 
all,  if  unknown  to  the  other  creditors, 
is  void  and  inoperative.'  It  is  in  the 
extent  of  the  operation  of  the  princi- 
ple which  was  thus  early  asserted 
that  we  will  find  the  divergence  of 
judicial  opinions  between  English 
judges  and  ours.  It  is  curious  to  ob- 
serve that,  though  Leicester  v.  Rose 
was  relied  upon  as  the  basis  of  au- 
thority for  their  conclusions,  the  ap- 
plication of  the  doctrine  of  that  case 
has  been  different  in  each  country. 


Leicester  v.  Rose,  4  East,  372,  was  de- 
cided in  1803.  Its  facts  were  that  sev- 
eral creditors  of  the  insolvent  refused 
to  sign  unless  collateral  security,  which 
was  to  be  given  for  the  first  two  install- 
ments of  the  composition  payment, 
should  also  be  given  for  the  last  two. 
The  defendant  agreed  to  procure  this 
additional  security,  and,  not  having 
done  so,  the  action  was  brought  to  en- 
force his  agreement.  Lord  Ellen- 
borough  stated  the  question  to  be 
whether  any  legal  effect  could  be 
given  to  such  an  agreement,  which 
gave  to  some  creditors  a  better  se- 
curity than  to  others;  and  he  held 
that  it  could  not,  as  it  was  a  fraud 
upon  the  rest  of  the  creditors.  The 
case  of  Howden  v.  Haigh,  11  Ad.  & 
E.  1033,  was  decided  in  1840,  and 
was  a  suit  upon  composition  notes. 
By  a  secret  agreement  between  the 
plaintiff  and  defendant  that  the  latter 
should  indorse  to  him  a  bill  accepted 
by  a  third  party,  in  order  to  give  him 
a  preference  beyond  the  other  cred- 
itors, the  former  had  been  induced  to 
sign  the  composition  deed.  It  was 
held  that  he  could  not  recover.  Lord 
Denman,  relying  upon  Leicester  v. 
Rose,  4  East,  372,  and  Knight  v.  Hunt, 
5  Bing.  432,  held  that  every  part  of  the 
transaction  was  avoided  by  reason  of 
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iters  of  an  insolvent  partnership  signed  a  composition  agree- 
ment to  take  forty  per  cent,  of  their  claims,  to  be  paid  by  four 
notes,  made  by  the  members  of  the  firm,  for  ten  per  cent,  each, 
payable  at  different  times — the  last  two  due  to  be  indorsed  by 
defendant.  In  a  recent  New  York  case,  the  plaintiff,  a  creditor, 
secretly  obtained  defendant's  indorsement  on  the  two  other  notes. 
It  was  held  that  this  secret  agreement  vitiated  the  contract  only  as 
to  plaintiff 's  additional  security,  and  did  not  prevent  a  recovery 
by  him  on  the  third  note,  which  was  executed  according  to  the 
composition  agreement.'     If  a  debtor  executes  a  compromise 


the  deceit  upon  the  other  creditors. 
It  will  be  observed  that,  in  Mallalieu 
V.  Hodgson,  16  Q.  B.  689,  it  was 
unnecessary  to  decide  whether  the 
plaintiff  had  lost  the  benefit  of  the  com- 
position. The  question  was  whether 
the  plaintiff  could  defeat  the  effect  of 
the  composition  agreement  by  the  plea 
that  he  IkuI  been  deceived  into  sup- 
posing that  he  was  the  only  creditor 
secretly  preferred.  As  an  expression 
of  judicial  opinion,  it  must,  however, 
be  accorded  its  weight  as  evidencing 
the  continuance  of  the  authority  of 
Howden  v.  Haigh,  11  Ad.  &  E.  1033. 
That  case  furnishes  the  sole  basis  of 
authority  on  which  subsequent  decis- 
ions and  text- writers  have  rested  the 
doctrine  that  the  fraud  in  the  secret 
agreement  with  the  creditors  so  viti- 
ates the  whole  transaction  of  composi- 
tion as  to  disable  him  from  recovering 
even  the  amount  of  the  composition. 
Leake  on  Contracts,  768;  Chitty  on 
Contracts,694 ;  Wald's  Pollock  on  Con- 
tracts, 2;-;!).  I  say  the  sole  authority, 
because  Leicester  v.  Eose,  4  East,  372, 
did  not  go  so  far  as  that,  and  How- 
den V.  Haigh,  11  Ad.  &  E.  1033,  was  an 
extension  of  the  principle  which  was 
supposed  to  be  justified  by  Lord  Ellen- 
borough's  decision  in  the  former  case. 
The  doctrine  of  Howden  v.  Haigh,  11 
Ad.  &  E.  1033,  it  may  be  observed,  did 
not  go  wholly  unquestioned  in  Eng- 
land, as  may  be  inferred  from  the  re- 


marks of  Littledale,  J.,  in  that  case, 
which  I  have  quoted,  and  of  Baron 
Alderson  in  Davidson  v.  McGregor,  8 
Mees.  &  W.,  755,  763,  who  said  he 
was  'alarmed  at  the  extent  to  which 
that  decision  goes.'  In  this  state,  with 
the  case  of  Leicester  v.  Rose,  4  East, 
372,  before  him,  Judge  Duer,  in  Breck 
V.  Cole,  4  Sandf.  (N.  Y.)  79,  formed 
quite  a  different  conclusion  as  to  the 
extent  of  the  effect  of  a  secret  agree- 
ment which  attempts  to  secure  to  a 
creditor  an  advantage  over  the  other 
creditors.  Breck  v.  Cole  was  an  action 
upon  a  promissory  note  secretly  given 
to  the  plaintiff,  inaddition  to  the  com- 
position notes,  as  an  inducement  to 
him  to  agree  to  the  composition." 
See  also.  Fellows  p.  Stevens,  24  Wend. 
(N.  Y.)  294;  Bliss  v.  Matteson,  45 
N.  Y.  22;  Harloe  u.  Foster,  53  N.  Y. 
385;  White  v.  Kuntz,  107  N.  Y.  518; 
14  N.  E.  Rep.  423;  Meyer  ?;.  Blair, 
109  N.  Y.  600. 

^Hanover  National  Bank  v.  Blake, 
142  N.  Y.  404:  "If  we  should  say  that 
the  fraud  of  the  secret  agreement 
made  by  the  creditor  operated  to 
avoid  the  whole  transaction  of  com- 
position, the  result  would  be  to  leave 
him  with  the  original  indebtedness 
unreleased.  If  the  composition  agree- 
ment, by  which  the  debt  was  compro- 
mised, is  to  be  deemed  nulKfied  by 
the  fraudulent  transaction,  I  do  not 
see  why  the  creditor  would  not  be  at 
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agreement  with  his  creditors  in  good  faith,  and  faithfully  and 
honestly  carries  out  its  terms,  he  can  not  be  deprived  of  such 
benefits  as  may  have  accrued  from  such  agreement  and  his  sub- 
sequent labor  in  furtherance  of  it,  because  of  the  act  of  a  third 
party,  done  without  his  consent  and  without  his  knowledge.' 

§  1241.  The  rule  in  Massachusetts. — The  defendant,  an  un- 
harassed  debtor,  made  an  assignment  of  his  property  in  trust 
for  the  benefit  of  his  creditors.  The  plaintiff  was  president  of  a 
creditor  corporation,  which  assented  to  the  terms  of  the  assign- 
ment. It  was  understood  at  the  time  of  the  assignment  th^t 
the  defendant  should  compromise  with  his  creditors  by  paying 
them  sixty  per  cent.,  instead  of  having  the  assignment  carried 
out.  The  plaintiff  obtained  from  the  defendant  an  agreement 
to  pay  him  a  sum  equal  to  forty  per  cent,  of  the  defendant's 
indebtedness  to  the  plaintiff's  corporation,  as  compensation 
for  money  to  be  lent  by  the  plaintiff  to  enable  the  defendant  to 
carry  out  the  contemplated  compromise  ;  and  as  security  for 
the  money  so  to  be  lent,  and  said  compensation,  the  defendant 
executed  to  the  plaintiff  an  assignment  of  his  equity  in  the 
personal  property  which  had  been  assigned  in  trust  for  the 
benefit  of  his  creditors.  In  point  of  fact,  the  defendant  re- 
ceived no  money  from  the  plaintiff.     But  the  compromise  was 

liberty  to  pursue  the  original  debt ;  a  not  prepared  to  accede  to  that  propo- 

view  which  Littledale,  J.,  regarded  as  sition,  though  it  has  support  in  some 

possible  in  Howden  B.  Haigh,  11  Ad.  &  of  the  English  cases  referred  to.     It 

E.  1033.    Itwould  certainly  seem  to  be  seems  to  me  the  case  falls  easily  with- 

the  logical  outcome  of  the  proposition  in  the  rule  which  permits  a  severance 

asserted  below  that,  if  the  composi-  of  the  illegal  from  the  legal  part  of  the 

tion  agreement  has  been  avoidedjit  has  covenant.     Pickering    v.   Ilfracombe 

become  inoperative  as  an  agreement  Eailway  Co.,  L.  E.  3  C.  P.  235,  250; 

for  any  purpose.    We  assert  a  whole-  United  States'!).  Bradley,  10  Pet.  343- 

some  rule,  and  one  which  works  a  just  360.  The  composition  agreement  is  one 

result,  if  we  hold  that  the  secret  and  thing,  as  an  agreement  between  all 

fraudulent  agreement  itself  is  illegal,  the  creditors  to  release  some  part  of 

and    is    inoperative    to    confer    any  the  insolvent's  indebtedness  to  them, 

rights  or  advantages  upon  ths  cred-  upon  terms  equal  as  to  each;  and  the 

itor.    Perfect  equality  is  to  be  main-  secret  fraudulent  agreement  with  one 

tained  among  the  creditors.     It  was  or    more    of   them    is    a    stipulation 

thought  below  that  the  secret  agree-  which,  from  its  inception,  was  unlaw- 

ment  and  the  composition  agreement  ful,  and  which  the  law  annuls.     Bliss 

constituted  but  a  single  and  indivisi-  v.  Matteson,  45  N.  Y.  22." 

ble  transaction  or  agreement.     I  am  '■  Martin  v.  Adams,  81  Hun,  9. 
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carried  out,  and  the  sixty  per  cent,  paid  to  the  creditors,  and 
the  defendant  received  back  from  the  assignees  all  the  property- 
remaining  in  their  hands.' 

§  1242.  Notes  in  pursuance  of  secret  compact  Toid. — Prom- 
issory notes  made  pursuant  to  a  secret  arrangement  between  a 
debtor  and  one  of  several  of  his  creditors,  executing  a  compo- 
sition settlement,  by  which,  to  induce  such  creditor  to  sign 
the  composition,  the  debtor  agreed  to  execute  to  him  the  notes, 
in  addition  to  what  the  composition  stipulated,  are  void  be- 
tween the  parties  to  them.^     There  is  a  class  of  cases  which  go 


1  Brown  V.  Nealley,  161  Mass.  1 ;  36 
N.  E.  Rep.  464,  per  Allen,  J. :  "It  is 
true  that,  at  the  time  of  the  defend- 
ant's promise  and  assignment  to  the 
plaintiff,  the  plaintiff's  corporation 
had  already  signed  its  assent,  as  a 
creditor,  to  the  defendant's  assign- 
ment for  the  benefit  of  his  creditors ; 
but  the  agreement  of  composition  at 
sixty  per  cent,  had  not  then  been 
signed  or  prepared,  and  the  plaintiff's 
intimation  to  the  defendant  was  that 
his  company  must  not  lose  anything 
by  the  settlement,  and  that  he  should 
charge  to  the  defendant  a  sum  equal 
to  forty  per  cent.  The  fact  that  the 
defendant's  promise  was  not  made 
directly  to  the  corporation  is  imma- 
terial. The  plaintiff  stood  in  its  place. 
The  object  was  to  secure  the  assent  of 
the  corporation  by  a  secret  agree- 
ment by  which  it  should  get  more 
than  the  rest  of  the  creditors.  Such 
promise  is  void.  Huckins  v.  Hunt, 
138  Mass.  366.  The  plaintiff  contends 
that  the  parties  were  in  pari  delicto. 
If  so,  the  law  leaves  the  parties  where 
they  stand,  and  will  not  help  the 
plaintiff.  Dent  v.  Ferguson,  132  U.  S. 
50;  10  Sup.  Ct.  Eep.  13;  Huckins  v. 
Hunt,  138  Miss.  366.  But  though  the 
defendant  was  in  delicto,  it  is  not 
found,  and  can  not  now  be  said  that 
he  was  in  pari  delicto,  because  he  was 
acting  under  stress  of  circumstances. 
White  V.  Franklin    Bank,    22  Pick. 


(Mass.)  181 ;  Duval  r.  Wellman,  124 
N.  Y.  156 ;  Pomeroy  on  Equity  Juris- 
prudence, §§  403,  942." 

^  Each  creditor  who  signs  has  a 
right  to  assume  that  each  one  is  to  re- 
ceive the  benefit  stipulated  in  the 
agreement,  and  that  it  sets  forth  truly 
the  terms  of  composition  as  to  all. 
Any  separate  agreement  by  which  one 
creditor  secures  benefits  not  conferred 
on  the  others,  and  which  agreement 
is  not  disclosed  to  them  before  they 
sign  the  composition,  is  a  fraud  upon 
them,  and  is  void.  It  may  be  claimed 
that,  in  analogy  to  cases  of  convey- 
ances and  transfers  made  to  defraud 
creditors,  the  contract  is  valid  be- 
tween the  parties,  and  void  in  favor 
only  of  those  sought  to  be  defrauded, 
to  wit,  the  creditors.  The  decisions 
are  uniform  that  the  agreement  is 
void  as  to  all  parties.  Newell  v.  Hig- 
gins,  55  Minn.  82;  56  N.  W.  Rep.  577. 
See  3  Am.  and  Eng.  Encyc.  of  Law, 
pp.  396,  398,  and  cases  cited  in  notes 
5  and  3,  especially  Plowden  v.  Haigh, 
11  Adol.  &  E.  1033;  Atkinson  v.  Den- 
by,  7  Plurl.  &  N.  933 ;  Case  v.  Gerrish, 
15  Pick.  49;  Ramsdell  v.  Edgarton,  8 
Mete.  (Mass.)  227;  Harvey  v.  Hunt, 
119  Mass.  279 ;  Fay  v.  Fay,  121  Mass. 
561;  Wiggin  v.  Bush,  12  Johns.  305; 
Lawrence  v.  Clark,  36  N.  Y.  128;  Pat- 
terson V.  Boehm,  4  Pa.  St.  507 ;  Lee  v. 
Sellers,  81 J^  Pa.  St.  473. 
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SO  far  as  to  hold  that  even  where  the  debtor  has  fully  per- 
formed the  secret  agreement  by  payment  of  the  money,  or 
transfer  of  the  property,  stipulated,  he  may  recover  it  back 
from  the  creditor,  upon  the  theory  of  coercion  exercised  over 
him  by  the  creditor.' 

(6)  Assignments  for  the  benefit  of  creditors. 

§1243.  Nature  —  Construction  —  Acknowledgment. — An  as- 
signment for  the  benefit  of  creditors,  when  executed  by  the 
assignor  and  accepted  by  the  assignee,  creates  a  valid  trust, 
which  can  not  be  changed  or  revoked  by  the  assignor  or  by 
the  joint  act  of  both  assignor  and  assignee,  or  by  the  court  on 
their  application.^  It  is  the  settled  policy  of  the  law  to  give 
effect  to  the  real  meaning  of  written  instruments  without  re- 
gard to  inadvertent  omissions  or  lapses  of  a  merely  verbal 
character.  Thus  a  deed  of  trust  for  the  benefit  of  creditors  is 
not  invalid  because  it  directs  the  pro  rata  distribution  of  the 
proceeds  of  the  debtor's  property  in  case  they  are  "sufficient" 
to  pay  all  creditors,  that  word  being  inadvertently  used  in- 
stead of  insufficient.^  A  general  assignment  by  an  insolvent 
debtor  for  the  benefit  of  his  creditors,  being  within  the  policy 
of  the  law,  must  be  construed  and  controlled  by  the  rules  ap- 
plicable to  cases  of  ordinary  contracts  and  conveyances,  in- 
cluding the  presumption  of  good  faith.*  A  transfer  of  personal 
property  by  an  absolute  bill  of  sale  can  not  be  shown  by  parol 
evidence  to  be  an  assignment  for  the  benefit  of  creditors,  since 
all  such  assignments  must  be  by  written  instrument  expressly 
declaring  the  trust. °     The  statutes  of  most  of  the  states  require 

'Atkinson  ■«.  Denby,  7  Hurl.  &  N.  and  conveyances;  and,  if  allowable 

g33_  within  its  terms,  such  interpretation 

^Mackellar  v.  Pillsbury,  48  Minn,  and  construction  should  be  given  to 

3gg_  an  assignment  as  will  render  it  legal 

'Pfaff  V.  Prag,  79  Md.  369;  29  Atl.  and  operative,  rather  than  that  which 
Eep.  824-  and  see  Farrell  u.  Balti-  will  render  it  illegal  and  void.  Bur- 
more    75   Md.   493,   and  cases  there  rill  on  Assignments,  5th  ed.,  p.  480; 


cited. 


Townsend  v.  Stearns,  32  N.  Y.  209 ; 


'Landauer  v.  Conklin,  3  S.  D.  462;  Bank  of  Mobile  v.  Dunn,  67  Ala.  381. 

54  N.  W.  Eep.  322,  per  Kellam,  J.:  sprjceu.Laing,  152  111.380;  38 N.E. 

"The  construction    of    such    instru-  Eep.  921;  and  see  "Weber ». Mick,  131 

ments  is  controlled  by  the  same  rules  111.  520 ;  Farwell  v.  Cohen,  138  111.  216. 
as  apply  in  cases  of  ordinary  contracts 
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the  certificate  of  acknowledgment  to  show  that  the  party  ac- 
knowledging the  instrument  was  known  to  the  ofiicer  to  be  the 
person  who  executed  it.  This  is  deemed  to  be  a  matter  of  sub- 
stance, and  an  important  safeguard  against  fraud.' 

§  1244.  Distinguished  from  mortgages. — An  instrument  ex- 
ecuted by  an  insolvent  which  conveys  his  property  to  a  trustee, 
to  be  sold,  the  proceeds  to  be  applied  in  payment  of  cer- 
tain preferred  creditors,  and  which  directs  that  any  surplus  be 
returned  to  the  grantor,  is  a  mortgage,  and  not  a  general  as- 
signment.^ An  instrument  executed  by  an  insolvent  debtor, 
reciting  that  he  is  indebted  to  certain  persons,  and  therefore,  in 
consideration  of  one  dollar,  conveys  certain  goods  to  a  trustee 
named  therein,  who  is  to  take  immediate  possession  and  sell  so 
much  thereof  as  shall  be  necessary  to  pay  the  persons  in  their 
preferred  order,  is  a  chattel  mortgage,  and  does  not  contravene 
the  assignment  law."  Nor  is  a  corporate  chattel  mortgage  an 
assignment,  although  its  effect  is  to  transfer  the  property  to 
the  trustee  named  in  the  mortgage,  who  thereunder  may  sell 
and  distribute  the  proceeds  in  the  same  manner  as  an  assignee 
under  such  an  assignment,  for  the  right  of  redemption  by  the 
corporation  or  attaching  creditors  would  nevertheless  exist.' 

'  Cannoni!.  Deming, 3S.D.421  ;53N.  J.:  "The qnestion  whether  the  instru- 

AV.  Rep.  863 ;  Schley  v.  Pullman's,  etc.,  ment  was  a  chattel  mortgage  or  an  as- 

Car  Co.,  120  U.  S.  575  ;  7  Sap.  Ct.  Rep.  signment  for  the  benefit  of  creditors 

730 ;  Rogers  v.  Adams,  66  Ala.  600 ;  Cal-  must,  in  all  cases,  be  determined  as  a 

laway  v.   Fash,  50   Mo.   420;  Wolf  v.  question  of  law,  upon  the  contents  of 

Fogarty,  6  Cal.  224 ;  Coburn  v.  Her-  such  instrument,  and  not  from  any 

rington,   114  111.   104;  29  N.  E.  Rep.  outside   testimony;    and  that  unless 

478 ;  Reynolds  u.  Kingsbury,  15  Iowa,  the   convej'ance,  upon  its  face,  pur- 

288;   Hayden  v.  AVestcott,  11  Conn,  ported  to  convey  all  of  the  debtor's 

129;  Pinekney  v.  Burrage,   31   N.   J.  property  to  secure  certain  preferred 

Law,  21;  Gage?).  Wheeler,  129111.197;  creditors,   by   an  absolute  title,   the 

21  N.  E.  Rep.  1075 ;  Smith  v.  Garden,  court  was  not  at  liberty  to  declare  it  a 

28AVis.  685;  Buell  u.  Irwin,  24  Mich,  common  law  assignment.    The  case 

125 ;  Smith's  Lessee  v.  Hunt,  13  Ohio,  of  AVarner  v.  Littlefield,  89  Mich.  329, 

260.  only  followed  the  case  of  Sheldon  v. 

^Collinsu.  Sanger,  8  Texas  Civ.  App.  Mann,  85  Mich.  265;  48  N.  W.  Rep. 

69 ;  27  S.  W.  Rep.  500.  573,  and  was  followed  by  the  supreme 

'  Martin-Brown  Co.?).  Siebe,  6  Texas  court  in  Bank  of  Montreal  v.  Potts 

Civ.  App.  232;  26  S.  W.  Rep.  327.  Salt  &  Lumber  Co.,  90  Mich.  345;  61 

*  Brown  v.  Grand  Rapids  Furniture  N.  W.  Rep.  612." 
Co.  (1893),  58  Fed.  Rep.  286,  per  Taft, 
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A  mortgage  given  for  a  precedent  debt  not  effecting  any  trust 
on  its  face  is  not  constituted  an  assignment  for  benefit  of  cred- 
itors, because  the  mortgagee,  under  a  verbal  agreement  with 
the  mortgagors,  took  immediate  possession  of  the  property  be- 
fore the  mortgage  was  due,  and  began  to  dispose  of  it,  and,  in 
order  to  do  so,  ran  the  business  as  theretofore  run  by  the 
mortgagors.'  The  fact  that  a  chattel  deed  of  trust,  made  to  se- 
cure notes  to  part  only  of  the  grantor's  creditors,  empowers  the 
trustee  to  take  possession  of  the  property  and  sell  it  at  private 
sale,  and  hold  the  proceeds  until  the  maturity  of  all  notes  se- 
cured, does  not  make  it  a  general  assignment.^  The  Ohio  doc- 
trine, however,  is  that  the  form  of  the  instrument  which 
effects  the  transfer  of  the  debtor's  property  is  immaterial. 
Thus,  where  property  of  a  debtor  is,  in  contemplation  of  in- 
solvency, conveyed  by  chattel  mortgage  to  an  agent  of  a  cred- 
itor, for  the  purpose  of  securing  the  debt  of  the  latter,  such 
agent,  as  to  property  thus  conveyed,  is  a  trustee  for  his  prin- 
cipal, and  the  conveyance  is  an  assignment  under  the  provis- 
ions of  the  revised  statutes,  and  inures  to  the  benefit  of  all  the 
-creditors  of  the  mortgagor.' 

§  1245.  Creditor's  assent  to  assignment. — The  assent  of  a 
creditor  may  be  given  to  an  assignment  either  by  becoming  a 
party  to  it,  or  by  signing  an  acceptance  appended  to  it,  or  by 
verbally  assenting  to  its  terms  in  person  or  by  attorney  or  by 
actually  receiving  the  benefits  of  it,  or  by  claiming  such  bene- 
fits, or  by  taking  legal  measures  to  obtain,  such  benefits.* 

'  National  Bank  v.  First  Nat.  Bank,  453;  Jeansch  v.  Lewis,  1  S.  Dak.  609; 

100  Mich.  485 ;  69  N.  W.  Eep.  231.  48  N.W.  Eep.128 ;  Franz,  etc.,  Brewing 

^Jaffrayi).  Matliews,  120MO.317;  25  Co.  ».  Mielenz,  5  Dak.  136;  37  N.W. 

S.  W.  Rep.  187.  Eep.  728 ;  Pliillip  Best  Brewing  Co.  v. 

SLee  V.  Hennick  (Ohio  1894),  39  N.  Pillsbury  Elevator  Co.,  5  Dak.  62;  37 

E.  Eep.  473;  Bloom  v.  Noggle,  4  Ohio  N.  W.  Eep.  763.     In  Nutter  v.  King, 

St.  45;    Harkrader  v.  Leiby,  4  Ohio  152   Mass.  355,    Knowlton,   J.,  said: 

St.  602;  Dickson  v.  Rawson,  5  Ohio  "The  assignment  to  the    defendant 

St.  218.  was  in  terms  for  the  benefit  of  such 

*  Cannon  v.  Deming,  3  S.  Dak.  421 ;  of  the  creditors   of    the  assignor  as 

53  N.  W.  Eep.  863;  Bank  v.  Deming,  should  'verbally  or  in  writing  assent' 

17  Vt.   366 ;  Scott  v.   Edes,  3  Minn,  to  it.     It  was  not  necessary  that  their 

377,  Gil.  271  ;    Haskins  v.  Alcott,  13  verbal  assent  should  be  express.  Any 

'OhioSt.210;Friersoni).Branch,30Ark.  language  and  conduct  which,  reason- 

105 
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§  1246.   Assignee's   relation  to   assignor — To   creditors. — 

Under  a  general  assignment  for  the  benefit  of  creditors  the 
assignee  takes  the  choses  in  action  of  his  assignor,  not  as  a 
purchaser  for  value,  but  as  a  volunteer,  and  therefore  subject 
to  all  the  defenses  and  equities  existing  against  them  in  the 
hands  of  the  assignor.  The  assignee  is  the  mere  representa- 
tive of  the  assignor  and  his  estate,  and  stands  in  his  shoes.' 
As  against  a  prior  grantee  or  mortgagee  of  property  he  ac- 
quires by  his  deed  of  assignment  no  greater  rights  than  the 
assignor  himself  possessed  at  the  time  of  the  assignment.^  In 
no  just  sense  is  the  assignee  a  purchaser  for  value,  or  the  rep- 
resentative of  the  creditors.  He  is  their  representative  only 
to  the  extent  that  he  is  bound  to  faithfully  execute  the  trust 
conferred  on  him,  according  to  the  terms  of  the  instrument  ap- 
pointing him,  and  pay  the  proceeds  of  the  property  to  those 
entitled  to  it.  He  has  no  right  to  find  fault  with  the  assign- 
ment because  he  thinks  it  unfair,  or  gives  preferences  or  does 
not  distribute  the  property  as  he  would  have  done.'  In  Ala- 
bama a  general  assignment  by  which  preferences  are  made 
among  the  creditors  is  good,  as  between  the  debtor  and  his 
transferees  or  assignees,  and  will  be  allowed  to  be  executed  ac- 
cording to  its  terms  in  the  absence  of  objection  by  creditors. 

ably  interpreted,  affirmatively  showed  Woods,   7    Mo.   App.   236;    Tufta   v. 

assent,  was  enough  to  answer  the  re-  Thompson,   22  Mo.    App.  564;   J.  I. 

quirement  of  the  instrument  and  to  Case,  etc.,  Co.  v.  Campbell,   14   Ore. 

give   it  validity.      The  ruling  of  the  460;  13  Pac.  Rep.  324." 

court  upon  this  part  of  the  case  was  '  Sampson  v.  Jackson,  103  Ala.  550; 

correct.     May   v.    Wannemacher,  111  15  So.  Rep.  893  ;  Davis  v.  Swanson,  54 

Mass.    202;    Pierce    v.    O'Brien,  129  Ala.  277;   Grangers',  etc.,  Ins.  Co.  ». 

Mass.  314 ;  Jones  v.  Tilton,  139  Mass.  Kamper,  73  Ala.325 ;  AValkeru.  Miller, 

418."  11  Ala.  1067;  Hatchett  v.  Blanton,  72 

'  Xashville  Trust  Co.  t<.  Fourth  Nat.  Ala.  423.  Under  the  New  York  statutes 

Bank,  91  Tenn.  336;  Peters  v.  Soame,  any  assignee  of  an  insolvent  may  dis- 

2  Yern.  428,  note   1;  Mitford  v.  Mit-  affirm,  treat  as   void,   and   resist  all 

ford,  9  Yes.  87;    Brown  «.  Heathcote,  acts  done,  transfers,  and  agreements 

]  Atk.160;  Clasonu.  jMorris,  10  Johns,  made,  in  fraud  of  the  rights   of  any 

(N.   Y.)  524 ;    JIurray  v.  Lylburn,   2  creditor,    including    themselves    and 

Johns.  Ch.  (N.  Y.)  441.  others,   interested    in    any   estate  or 

^  Drew  V.  Drum,  44  Mo.  App.  25,  property  held  by  or  of  right  belong- 

per  Biggs,   J.:      "Jones   on   Chattel  ing  to  any  such  trustee  or  estate.    L. 

Mortgages,  3d   ed.,  §  363;    Moser  v.  1858,  c.  314,  §  1,  as  amended  in  1889. 
Claes,  23  Mo.  App.  420;  Heinriohs  v. 
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And  only  creditors  not  named  in  it,  or  those  who  have  not  as- 
sented to  it,  have  the  right  to  claim  that  it  shall  inure  to  the 
benefit  of  all  the  creditors.'  The  assignee  must  accept  the  trust 
or  his  conveyance  of  the  assigned  property  contrary  to  the 
terms  of  the  assignment  passes  no  title.* 

§  1247.  Fraudulent  assignments — Use  reserved. — The  New- 
York  revised  statutes  provide  that  all  transfers  or  assign- 
ments of  goods,  chattels  or  things  in  action,  made  in  trust  for 
the  use  of  the  person  making  the  same,  shall  be  void  as 
against  either  existing  or  subsequent  creditors  of  such  person.' 
An  assignment  is  fraudulent  as  being  to  the  use  of  the  as- 
signor, unless  it  provides  first  for  the  satisfaction  of  debts  se- 
cured by  it.  If  it  reserves  to  the  assignor  the  prior  right  to 
receive  a  part  of  the  proceeds  of  the  assigned  property,  and 
provides  for  the  continuance  of  his  business  for  an  indefinite 
period,  it  will  not  stand.'  It  is  fraudulent  at  law  if,  as  a  con- 
dition to  the  right  of  creditors  to  take  under  it,  it  exacts  their 
forbearance  in  the  enforcement  of  their  claims  at  the  will  and 
demand  of  the  assignor.'  The  reservation  by  the  assignor, 
made  by  mistake  in  his  own  favor,  of  property,  as  exempt, 
which  he  does  not  own  or  control,  does  not  make  the  assign- 
ment partial,  if  in  fact,  regardless  of  such  reservation,  it  con- 
veys all  the  property  of  the  debtor  not  exempt  from  execution 
sale.  And  the  assignee  may  plead  and  prove  the  ownership  of 
the  property  described  in  the  assignment,  to  establish  this 
fact,   and   to  maintain  his    right   to  the   property  assigned.* 

'  Sampson  v.  Jackson,  103  Ala.  550;  Eep.  90,  per  Sanborn,  J.:    "There  is 

15  So.   Eep.  893;  Eapier  c.  Gulf  City  nothing  in  the  proposition  maintained 

Co.,  64  Ala.  330.  by  Flower  v.  Cornish,  25  Minn.  473; 

2  Comer  v.  Tabler  (1890),  44  Fed.  Clapp  v.  Nordmeyer,  25  Fed.  Rep.  71, 

Rep.  467.  and  Rice  v.  Frayser,  24  Fed.  Eep.  460— 

'  2  Eevised  Statutes,  135,  §  1.  that  an  assignee  is  not  vested  with  the 

'  Oliver-Finnie  Grocer  Co.i).  Miller,  rights  of  creditors  to  attack  fraudulent 

53  Mo.  App.  107,  per  Bond,  J.    And  conveyances,  and  that  he  is  not  a  bona 

see    Thompson    v.   Foerstel,   10  Mo.  fide  purchaser  for  value — to  estop  this 

App.  290;    State  v.  Mueller,  10  Mo.  assignee  from  pleading  and  proving 

App.  87.  the  fact  to  which  we  have  referred,  to 

'  Oliver-Finnie  Grocer  Co.  v.  Miller,  sustain  his  right  under  this  assign- 

53  Mo.  App.  107.  ment.     He  is  not  thereby  attacking, 

«Belt  V.  Eobinson  (1894),  63  Fed.  but  is  sustaining  the  assignment.    He 
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Where  goods  have  been  ordered  by  a  debtor  about  to  fail,  and 
he  discovers  he  will  be  unable  to  pay  for  the  same,  cancels  the 
orders  given  therefor,  and  declines  to  receive  the  goods,  the 
fact  that  his  deed  of  assignment,  made  shortly  after,  sets  forth 
these  facts,  and  contains  a  list  of  these  goods  and  of  the  per- 
sons from  whom  they  were  ordered,  not  only  affords  no  reason 
for  declaring  the  assignment  void,  but  is  a  strong  circumstance 
tending  to  show  that  it  was  free  from  fraud.'  A  chattel  mort- 
gage is  fraudulent  and  void  as  to  creditors  where  it  was  given 
with  a  tacit  or  express  understanding  and  arrangement  that 
the  mortgagor  may  sell  and  dispose  of  the  mortgaged  property 
and  apply  the  avails  to  his  own  use/ 

§  1248.  Fraudulent  preferences — Fictitious  debt — Plead- 
ing.— An  assignment  for  the  benefit  of  creditors,  which  con- 
tains preferences,  which  are  made  with  a  fraudulent  intention, 
and  which  is  fraudulent  in  fact,  is  wholly  void,  irrespective  of 
the  fact  whether  or  not  the  assignee  or  beneficiaries  knew  of 
the  fraud  or  were  party  to  the  fraud.'  A  preference  exceeding 
in  amount  one-third  of  the  assets  of  an  insolvent,  made  by  a 
transfer  of  property  to  a  bona  fide  creditor  just  prior  to  the  ex- 
ecution of  an  assignment  for  the  benefit  of  creditors,  does  not, 
under  the  New  York  assignment  act  of  1887,  in  the  absence  of 

is  not  thereby  attempting  to  prove  any  tween  the  parties  that  the  mortgagor 

act  or    conveyance   of    his    assignor  should  be    permitted  to   do  exactly 

fraudulent,  but  that  this  assignment  what  he  did  do — deal  in  the  property 

■was  valid  and  honest.     He  is  not  at-  for  his  own  benefit.    That  such  a  state 

tempting  to  contradict  or  vary  any  of  of  facts  rendered  the  mortgage  fraud- 

the  terms  of  the   assignment,  but  to  ulent  and  void  as  to  creditors  can  not 

prove   by   evidence  aliunde  that   one  be  disputed.   "Wood  y.Lowry, 17  Wend, 

portion  of  a   clause   was   inoperative  (N.Y.)  492;  Chatham  Bank  jj.O'Brien, 

because  the  property  it  described  was  6  Hun  (N.Y.),  231 ;  Griswold'i).  Sheld- 

not  owned  by  the  assignor."  on,4N.Y.580;  Gardneri;.  McEwen,19 

'  Anthony  v.  Price,  92  Ga.  170 ;  17  S.  N.  Y.  123 ;  Russell  v.  Winne,  37  N.  Y. 

E.  Rep.  1024.  591;    Southard  v.  Benner,  72  N.  Y. 

2  Potts  V.  Hart,  99  N.  Y.  168,  per  424;    Brackett  v.  Harvey,  91  N.  Y. 

Earl,  J.:    "From  the  very   nature  of  214." 

the   transaction  and  from  the  facts  '  Smith  v.  Sipperley,  9  Utah,  267. 

stated,  it  seems  to  us  that  the  infer-  And  see  Crawford  v.  Neal,  144  U.  S. 

ence  was  justifiable  that  the  mortgage  585 ;  Vernon  v.  Upson,  60  Wis.  418 ; 

was  given  with  a  tacit  or  express  un-  but  contra,  Pettit  v.  Parsons,  9  Utah', 

derstanding    and    arrangement    be-  223. 
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any  intent  to  hinder,  delay  or  defraud  creditors,  vitiate  the 
transfer  or  assignment.  In  case  the  transfer  and  the  assign- 
ment are  to  be  taken  together  as  one  transaction,  the  restraint 
of  the  statute  does  not  stamp  the  greater  preference  as  fraud- 
ulent, but  simply  limits  its  effective  operation  to  the  permis- 
sible one-third.'  An  agreement  by  a  debtor,  who  is  insolvent, 
and  known  to  be  insolvent  by  a  certain  creditor,  not  to  make  a 
general  assignment,  lest  it  might  invalidate,  as  an  unlawful 
preference,  a  transfer  of  the  debtor's  entire  property  to  the 
said  creditor,  shows  a  fraudulent  intent,  and  renders  this  trans- 
fer void  as  to  other  creditors,  although  made  in  payment  of  a 
bona  fide  indebtedness.^  A  provision  in  an  assignment  for  the 
payment  of  a  fictitious  debt  is  a  sufficient  indication  of  fraud 
to  warrant  the  avoidance  of  the  assignment,  for  such  a  pro- 
vision serves  to  deprive  the  creditors  of  property  which  should 
go  towards  paying  their  claims.  But  this  rule  does  not  apply 
where  there  is  an  actual  indebtedness,  although  the  assignor's 
relation  to  it  may  be  somewhat  remote.'  An  assignment  for 
the  benefit  of  creditors  should  not  be  set  aside  as  fraudulent 
in  respect  to  creditors  not  secured  by  it,  unless  it  is  pleaded 

'  Abegg  V.  Bishop,  142  N.  Y.  286,  partnership  and  the  formation  of  a 
per  Finch,  J.:  "The  whole  subject  new  firm  to  carry  on  the  business,  it 
was  discussed  in  Central  Nat.  Bank  assumed  the  debts  of  the  old  firm  and 
V.  Seligman,  138  N.  Y.  435.  In  that  gave  to  H.,  one  of  its  members, 
case  there  was  an  assignment  of  ac-  whose  retirement  caused  the  dissolu- 
counts  to  a  creditor  on  the  very  day  tion,  a  note  to  secure  the  payment  of 
of  the  execution  of  the  assignment,  a  note  of  like  amount  outstanding 
although  before  such  execution.  There  against  it.  The  new  firm  subsequent- 
were  judgments  confessed  to  another  ly  made  an  assignment  for  the  bene- 
creditor,  although  not  entered  until  fit  of  creditors,  preferring  said  note, 
after  the  general  assignment.  As  in  It  was  held  that,  while  no  debt  was 
that  case,  the  excessive  preference  actually  due  H.,  yet  the  preference 
made  neither  the  transfers  nor  the  did  not  invalidate  the  assignment,  as 
assignments  fraudulent;  so  they  fail  it  was  not  a  provision  for  the  payment 
to  effect  that  result  in  this.  As  we  re-  of  a  fictitious  demand,  but  was  in  ef- 
fused to  set  them  aside  in  that  case  feet  a  preference  of  the  note  outstand- 
as  fraudulent,  when  no  other  ground  ing  against  the  old  firm ;  that  in  case 
than  the  forbidden  excess  existed,  so  H.  paid  it  before  distribution  of  the 
also  we  must  refuse  in  this."  assets  by  the  assignee,  he  would  be 

2  Tompkins    v.    Hunter,   20  N.   Y.  entitled  to  reimbursement;  if  he  did 

Supl.  355  •  65  Hun,  441.  iiot  do  this,  the  holder  of  it  would  be 

'  Smith'i).  Smith,  136  N.  Y.  313.    In  entitled  to  be  substituted  in  his  stead 

this  case,  upon  the  dissolution  of  a  co-  for  payment. 
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and  proved  that  there  were  such  unsecured  creditors  at  the 
time  of  its  execution,  or  that  it  was  made  with  the  intention  of 
contracting  debts  which  the  assignor  had  no  reasonable  grounds 
to  believe  he  could  pay,  and  that  such  debts  were  actually  con- 
tracted.' 

§  1249.   The  same  subject  contiiraed — Illegal  interest. — The 

fact  that  a  preference  in  an  assignment  for  the  benefit  of  cred- 
itors illegally  includes  compound  interest  is  not  ground  for 
setting  aside  the  assignment  and  requiring  the  preferred  cred- 
itor to  return  the  whole  amount  received  by  him,  in  the  ab- 
sence of  fraud,  and  when  the  creditor  has  already  returned  the 
excess  of  interest.*  Where,  in  an  action  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors,  on  the  ground  that  prefer- 
ence has  been  made  for  a  creditor  to  whom  the  assignor  had 
agreed  to  pay  a  usurious  rate  of  interest,  it  clearly  appears 
from  the  assignment  that  the  assignor  intended  to  prefer  such 
creditor  only  to  an  amount  purged  of  all  usurious  interest,  the 
fact  that  an  honest  mistake  was  made  in  the  computation  of 
such  amount  will  not  invalidate  the  assignment.'  An  assignor 
may  prefer  a  creditor  to  whom  he  has  agreed  to  pay  a  usurious 
rate  of  interest,  if  the  preference  is  only  for  an  amount  equal 
to  or  less  than  the  principal  and  the  legal  rate  of  interest,  thus 
waiving  his  privilege  to  defeat  all  interest  on  account  of  his 
usurious  contract.*  The  mere  payment  of  a  debt  by  an  insolv- 
ent, after  he  has  determined  to  make  an  assi'gnment,  and  who 
afterwards  does  assign,  in  pursuance  of  such  determination, 
does  not  constitute  a  fraudulent  preference.' 

'Burton  v.  Platter  (C.  C.  A.),  53  '  Wetter  Mfg.  Co.  ?7.Dinkins,  70  Miss. 

Fed.  Rep.  901.  835;  12  So.  Rep.  584. 

2  Peyser  v.  Myers,  135  N.  Y.  699 ;  32  « Illinois  Paper  Co.  v.  Northwestern 

N.  E.  Rep.  699.  Nat.  Bank,  43  111.  App.  499. 

» Wetter  Mfg.   Co.    v.  Dinkins,  70 
Miss.  835 ;  13  So.  Rep.  226. 
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§  1250.  Married  woman's  contracts  void  where  no  separate 
estate. — In  Vermont  prior  to  the  statute  of  1884  which  regu- 
lates the  property  rights  of  married  women,  and  authorizes  mar- 
ried women  to  make  binding  contracts,  the  contract  of  a  mar- 
ried woman  having  no  separate  estate  was  void,  although 
made  for  necessaries  for  her  child.'  And  neither  a  promise 
made  by  a  married  woman  prior  to  that  statute  nor  an  indebt- 
edness created  by  her  when  sole,  is  a  consideration  for  a  sub- 
sequent contract  by  her  to  pay  such  indebtedness.^  In  Mary- 
land a  married  woman's  contract,  except  in  regard  to  her  sepa- 
rate estate,  is  absolutely  void,  whether  entered  into  by  herself 
or  on  her  behalf  by  her  husband.  She  is  not  estopped  to  deny 
her  husband's  authority  to  contract  for  the  sale  of  her  real  es- 
tate by  the  fact  that  she  was  aware  that  the  purchaser  was  in 
possession  of  the  land  and  was  making  improvements  thereon.' 


'  Valentine  v.  Bell,  66  Vt.  280 ;  29 
Atl.  Eep.  251,  per  Thompson,  J.,  cit- 
ing, Hubbard  v.  Bugbee,  58  "Vt. 
172,  2  Atl.  Eep.  594:  "Defendant 
could,  of  course,  bind  herself  by  con- 
tract while  sole ;  but  on  such  contract 
her  present  husband  is  liable  with 
her,  for  he  married  her  before  Janua- 
ry 1,  1885.  Acts  1884,  No.  140,  §  3. 
Now,  while  coverture  of  the  defend- 
ant is  but  matter  of  abatement,  and 
must  be  pleaded  as  such  when  it  can 
be  or  is  waived,  here  it  could  not  have 
been  pleaded  in  abatement,  because 
the  action  is  based,  not  only  upon  a 
contract  made  by  the  defendant  when 
sole,  but  upon  a  contract  made  by  her 
after  the  passage  of  said  act,  which 
enables  her  to  make  binding  contracts, 
and  subjects  her  to  be  sued  alone 
upon  them.  She  can  therefore  take 
advantage,  under  the  general  issue,  of 
the  non-joinder  of  her  husband  in  re- 
spect of  the  contract  made  by  her 
while  sole." 

2  Valentine  ti.  Bell,  66  Vt.  280;  29 
Atl.  Rep.  251,  per  Thompson,  J.: 
"But  plaintiff  claims  that  he  can  re- 
cover on  defendant's  promise,  made 
since  the  passage  of  said  act,  that  she 


would  pay  for  keeping  the  child  while 
she  was  covert  of  Jlinor  and  while 
she  was  sole ;  but  as  the  promise  made 
while  she  was  covert  of  Jlinor  was 
void,  both  at  law  and  in  equity,  it 
constitutes  no  consideration  for  the 
subsequent  promise  to  perform  it. 
Hayward  v.  Barker,  52  Vt.  429.  Nor 
does  the  indebtedness  created  while 
sole  constitute  a  consideration  for  the 
subsequent  promise  to  pay  it.  It 
amounts  to  no  more  than  this :  That, 
being  liable  to  pay,  she  promised  to 
pay.  Such  a  promise,  without  more, 
is  null,  and  affords  no  ground  for  an 
action.  It  left  the  debt  and  the  par- 
ties as  they  were  before.  Thus,  the 
promise  of  a  husband  to  pay  the  ante- 
nuptial debt  of  his  wife  is  of  no  avail 
if  the  only  consideration  for  the  prom- 
ise is  his  pre-existing  liability  to  pay 
it.  Drue  v.  Thorne,  Aleyn,  72 ;  Mitch- 
inson  u.  Hewson,  7  Term  E.344;  Co\e 
V.  Shurtleff,  41  Vt.  311.  See  also, 
Vanderbilt  tJ.  Schreyer,  91  N.  Y.  392; 
Wimer  v.  Worth  Tp.,  104  Pa.  St.  317; 
Deacon  v.  Gridley,  15  0.  B.  295." 

SFrazee  v.  Frazee,  79  Md.   27;    28 
Atl.  Eep.  1105. 
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The  Nebraska  statute  has  removed  the  common-law  disability 
of  a  married  woman  to  contract  only  in  cases  where  the  con- 
tract made  has  reference  to  her  separate  property,  trade,  or 
business,  or  was  made  upon  the  faith  and  credit  thereof,  and 
with  intent,  on  her  part,  to  thereby  bind  her  separate  property. 
Whether  her  contract  was  so  made  is  always  a  question  of  fact.' 
Where,  in  an  action  against  a  married  woman  for  supplies  sold 
and  delivered  for  use  in  aij  hotel,  the  evidence  showed  that  the 
hotel  was  kept  by  defendant's  husband,  that  the  supplies  were 
charged  to  the  husband,  and  that  the  defendant  had  no  inter- 
est in  the  hotel,  these  facts  were  held  to  justify  a  compulsory 
nonsuit.^  In  1821,  while  under  the  disabilities  of  coverture, 
the  owner  of  an  undivided  interest  in  Ohio  lands  was  incapa- 
ble of  making  a  valid  voluntary  parti tion.° 

§  1251.  The  rule  in  New  York. — The  common-law  doctrine 
that  husband  and  wife  could  not  contract  with  each  other  has 
not  been  changed  in  the  state  of  New  York  by  legislation 
respecting  the  rights  of  married  women.  Such  contracts  are 
invalid  in  the  eye  of  a  court  of  law.'  The  New  York  statute  of 
1884  provides  that  a  married  woman  may  contract  to  the  same 
extent,  with  like  effect,  and  in  the  same  form,  as  if  unmarried, 
and  she  and  her  separate  estate  shall  be  liable  thereon,  whether 

'  Godfrey  1).  Megahan,  38  Neb.  748;  v.  Christy,  8  Neb.  264;  Barnum  v. 
57  N.  W.  Rep.  284.  In  this  case  the  Young,  10  Neb.  309 ;  4  N.W.  Rep.  1054; 
court,  by  Ragan,  C,  said:  "At  com-  State,  etc.,  Bank  v.  Scott,  10  Neb.  83; 
mon  law,  the  contracts  of  a  married  4  N.  W.  Rep.  314.  This  is  the  conatruo- 
woman  were  void,  and  her  disabihty  tion  given  to  our  statutes  for  the  last 
to  contract  still  remains,  except  in  fifteen  years.  It  has  become  a  rule  af- 
60  far  as  it  has  been  removed  by  fecting  the  rights  and  liabilities  of  in- 
cur statutes.  Aultman&  Taylor  Co.  t-.  dividuals,  and,  if  unsatisfactory,  ap- 
Obermeyer,  6  Neb.  260.  The  stat-  peal  should  be  made  to  the  legislature 
ute  has  removed  the  common-law  dis-  for  its  modification,  and  not  to  the 
abilities  of  a  married  woman  to  make  courts." 

contracts  only  so  far  as  the  contracts  ^  Gallagher  v.  Swan,  25  Atl.   Rep. 

made  have  reference  to  her  separate  647 ;  155  Pa.  St.  15. 

property,  trade,  or  business,   or  are  'Seawell  u.  Berry,  55  Fed.  Rep.  731. 

made  upon  the  faith  and  credit  there-  *  Hendricks  v.  Isaacs,  117  N.  Y.  411. 

of,  and  with  the  intent,  on  her  part.  Citing  Yale  u.  Dederer,  18  N.  Y.  265; 

thereby  to  bind  her  separate  property.  White  v.  Wager,  25  N.  Y.  328;  Freck- 

Webbu.  Hoselton,  4  Neb.  308;  Davis  ing  v.  Rolland,  53   N.  Y.   422;  Cash- 

u.  First  Nat.  Bank,  5  Neb.  242;   Hale  man  v.  Henry,  75  N.  Y.  103. 
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such  contract  relates  to  her  separate  business  or  estate,  or 
otherwise,  and  that  in  no  case  shall  a  charge  upon  her  separate 
estate  be  necessary.  Prior  to  the  passage  of  this  act,  a  married 
woman  who  had  no  separate  estate  and  was  not  engaged  in  any- 
separate  business,  was  incapable  of  contracting,  by  reason  of 
her  coverture.^  The  jurisdiction  in  equity,  however,  has  been 
exercised  frequently  to  enforce  contracts  or  agreements  for  set- 
tlement, made  between  husband  and  wife  before  or  after  mar- 
riage, in  favor  of  the  wife,  whether  made  with  or  without  the 
intervention  of  trustees.  It  has  also  been  exerted,  although 
less  frequently,  to  enforce  agreements  in  favor  of  the  husband 
for  a  settlement  out  of  the  property  of  the  wife,  or  to  charge 
her  separate  estate  in  his  favor .^  But  courts  of  equity  will  not 
enforce  mere  voluntary  agreements  unsupported  by  any  con- 
sideration, either  in  favor  of  the  wife  against  the  husband,  or 
in  his  favor  against  the  wife.  Nevertheless,  if  they  have  been 
consummated,  and  are  fair  and  just,  courts  of  equity  will  up- 
hold the  transaction,  except  as  against  creditors .'  In  Ohio, 
before  the  passage  of  the  enabling  act,  a  married  woman,  hav- 
ing no  power  to  contract  in  reference  to  her  separate  estate, 
could  not,  by  her  promissory  note,  charge  with  the  payment 
thereof  her  separate  estate  acquired  by  her  after  the  execution 
of  the  note.* 

§  1252.  Married  women's  emancipation — Eatiflcation  there- 
after.— The  purpose  of  the  legislature  of  Pennsylvania  in  re- 
spect to  the  wife's  emancipation  is  broad  and  liberal,  and  must 
be  interpreted  in  a  like  spirit.  With  the  exception  of  such  dis- 
abilities as  are  particularly  contemplated  by  the  provisions  of 

'  Linderman    v.   Farquharson,    101  '  Eeade  v.  Livingston,  3  Johns.  Ch. 

N.Y.  434 ;  Yaleu.  Dederer,18  N.Y.  265 ;  (N.  Y.)  481 ;  2  Story's  Equity,  §§  986, 

22  N.  Y.  450;  Corn  Exch.  Ins.  Co.  v.  1377. 

Babcock,   42  N.   Y.   613;    Loomis  v.  'Ankeney  v.    Hannon,   147  U.   S. 

Euck,  56  N.  Y.  462.  118.    AndseeYalev.  Dederer,  22N.Y.  , 

2  Hendricks  ».  Isaacs,  117  N.Y.  411;  450;    Willard   v.   Bastham,   15  Gray 

Cannel  v.  Buckle,   2  P.   Wms.  242;  (Mass.),  328;    Pike  w.  Fitzgibbon,  L. 

More  V.  Freeman,   Bunb.    205 ;  Liv-  E.  17  Ch.  D.  454 ;  Picard  v.  Hine,  L. 

ingston  v.   Livingston,  2  Johns.  Ch.  E.  5  Ch.  App.  274 ;  King  v.  Lucas,  L. 

(N.  Y.)  537;  Gardner  v.  Gardner,  22  E.23  Ch.  D.  712. 
Wend.  (N.  Y.)  526;    2  Kent's  Com- 
mentaries, 167. 
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the  act  or  specified  in  the  act,  married  women  are  emancipated 
from  their  common-law  disabilities,  and  authorized  to  contract 
as  freely  as  if  they  were  sole.  The  act  of  1887  provides 
that  marriage  shall  not  be  held  to  impose  any  disability  on  a 
married  woman  as  to  the  acquisition  of  property  of  any  kind 
for  the  use,  enjoyment  and  improvement  of  her  separate  estate, 
or  her  right  and  power  to  make  contracts  of  any  kind,  and  to 
give  obligations  binding  herself  therefor,  but  she  shall  have 
the  same  right  to  acquire  property  as  if  she  were  feme  sole} 
A  petition  by  a  feme  covert,  alleging  her  ownership  of  a  statu- 
tory separate  estate,  and  praying  that  the  disabilities  of  cover- 
ture as  to  such  estate  be  so  far  removed  as  to  invest  her  with 
the  right  to  buy,  sell,  hold,  mortgage,  and  convey  such  prop- 
erty, and  to  sue  and  be  sued  as  a  /erne  sole,  states  the  jurisdic- 
tional facts  necessary  to  warrant  a  decree  authorizing  her  to 
deal  with  such  estate  as  a  feme  sole;  and  such  decree  is  proper- 
ly granted  where  her  husband,  who  is  a  party  defendant  to  the 
petition,  assents  thereto  in  writing.^  In  Indiana  the  only  re- 
strictions upon  the  power  of  a  married  woman  to  contract  are, 
that  she  can  not  make  a  valid  executory  contract  to  sell  or  mort- 
gage her  real  estate,  or  convey  or  mortgage  the  same,  except  by 
deed  or  mortgage  in  which  the  husband  joins,  and  that  she  can 
not  enter  into  any  contracts  of  suretyship.  Otherwise  she  can 
contract  as  freely  as  if  she  were  unmarried,  and  her  contracts 
are  as  binding  upon  her."  Under  a  Dakota  statute  which  pro- 
vides that  "either  husband  or  wife  may  enter  into  any  engage- 
ment or  transaction  with  the  other,  or  with  any  other  person, 
respecting  property,  which  either  might,  if  unmarried,"  a  mar- 
ried woman  may  join  with  her  husband  in  the  execution  of  a 
promissory  note  and  bind  herself  thereby,  even  though  the  note 
is  given  for  the  individual  debt  of  the  husband.*  Disability, 
whether  arising  from  infancy  or  coverture  or  lunacy,  is  created 

1  Steffen  v.  Smith,  159  Pa.  St.  207 ;  28  '  JMcCall  v.  American  Land  Mortg. 

Atl.  Eep.  295,  per  Sterrett,  J. :  "This  Co.,  99  Ala.  427 ;  12  So.  Rep.  806. 

act    plainly    emancipated    her    from  '  Cummings  v.  Martin,  128  Ind.  20. 

common-law  disabilities,  and  author-  *  Miller  ti.  Purchase,  5  Dak.  232;  58 

ized  her  to   contract   as   a  feme  sole.  N.  W.  Eep.  556,   following  Colonial, 

Adams  v.   Grey,  154  Pa.  St.  258;  26  etc..  Mortgage  Co.  v.  Bradley,  4  Dak. 

Atl.  Eep.  423."  ]58;  55  N.  W.  Eep.  1108. 
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for  the  protection  of  the  person  on  whom  the  disability  rests.  An 
infant  can  ratify  after  reaching  the  proper  age.  A  lunatic  can 
ratify  after  the  return  of  sanity.  A  married  woman  may  ratify 
after  the  coverture  terminates,  but,  as  her  disability  results  from 
the  unity  of  husband  and  wife,  she  may  bind  herself  at  any  time 
during  coverture  by  complying  with  the  requisite  legal  formal- 
ities.' When  a  wife  has  sold  land  for  an  adequate  cash  price, 
given  possession,  and,  with  her  husband,  signed  a  deed,  a 
judgment  subsequently  taken  against  her  is  no  lien  on  the 
land,  if,  later,  she  and  her  husband  acknowledge  the  deed, 
since  she  alone  can  repudiate  her  contract,  and  not  her  cred- 
itor for  her.*  Coverture  is  no  defense  to  an  action  to  re- 
cover money  deposited  for  safe  keeping.' 

§  1253.  Ratifying  void  contracts  after  discoverture. — Where 
a  bond  was  executed  while  defendant  was  under  coverture, 
and  was  altered  without  her  knowledge,  she  is  not  liable 
thereon,   although    she    ratified  the  same  after  her  coverture 


'  Meade  v.  Clarke,  159  Pa.  St.  159 ;  28 
Atl.  Rep.  214,  per  Wililams,  J..  "In 
Grim's  Appeal,  105  Pa.  St.  375,  it  was 
held  that  a  married  woman  was  bound 
to  the  same  measure  of  good  faith  as 
other  persons  in  like  cases,  except 
where  her  disability  rendered  her  act 
void.  In  such  a  case  she  is  not  bound 
by  the  rules  relating  to  estoppel,  but 
is  at  liberty  to  use  her  disability  as  a 
shield  against  the  remedies  applica- 
ble to  other  persons.  "Whether  she 
will  keep  faith  in  that  class  of  cases, 
she  alone  must  determine,  or  those  on 
whom  the  law  casts  her  right  at  her 
death.  As  to  the  affect  of  the  Penn- 
sylvania enabling  act  of  1887,  see 
Abell  V.  Chaffee,  154  Pa.  St.  254;  26 
Atl.  Eep.  364." 

2  Meade  v.  Clark,  159  Pa.  St.  159;  28 
Atl.  Eep.  214,  per  Williams,  J.:  "If 
Mrs.  Gates  had  been  seeking  to  avoid 
her  unacknowledged  deed,  the  rule 
laid  down  in  Kirk  v.  Clark,  59  Pa.  St. 
479,  on  which  the  learned  judge  relied, 
would  have  been  applicable.    It  was 


applied  in  Glidden  v.  Strupler,  52  Pa. 
St.  400,  where  the  married  woman  re- 
pudiated her  own  agreement;  in  Kirk 
V.  Clark,  59  Pa.  St.  479,  where  her  heirs 
at  law  asserted  her  title  against  her 
vendee.  Butlhavebeenabletofindno 
case  in  which  her  creditors  have  been 
allowed  to  assert  it  for  her,  and  against 
her  will.  Let  it  be  conceded  that  the 
judgment  against  her  was  a  lien  upon 
real  estate  owned  by  her  at  the  date 
of  its  rendition.  Let  it  be  conceded, 
further,  that  her  unacknowledged 
deed  did  not  bind  her,  and  that  she 
might  have  recovered  the  land  con- 
veyed by  it  from  her  vendee  without 
returning  to  him  the  purchase-money 
she  had  received.  The  question  still 
remains,  can  a  creditor  compel  her  to 
be  unjust  to  her  vendee,  against  her 
own  will?  The  nearest  case  to  this, 
in  the  question  raised,  is  Freiler  v. 
Kear,  126  Pa.  St.  470;  17  Atl.  Eep.  668, 
906." 

s  FuUam  v.  Eose,  160  Pa.  St.  47;   28 
Atl.  Eep.  497. 
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ceased  and  after  the  erasures  were  made,  since  at  the  time  it 
was  executed  it  was  absolutely  void.' 

§  1254.  Necessaries  for  family — Who  liable. — V/hile  the 
power  of  the  husband  over  the  separate  estate  of  his  wife  has 
been  taken  away,  his  liability  for  her  support  and  that  of  his 
children  remains.  For  the  purpose  of  providing  necessaries, 
at  least,  he  is  the  head  of  the  household,  and  is  liable  for  such 
necessaries  furnished  to  his  wife  and  children,  whether  with 
or  without  his  knowledge.  His  wife  is  not  liable  unless  she 
expressly  undertakes  to  become  so.  Her  undertaking  is  never 
presumed.  It  must  be  shown  affirmatively.  And  a  book  ac- 
count against  a  married  woman  for  medical  services  rendered 
her  and  her  children  while  living  with  her  husband  is  no  evi- 
dence of  an  express  undertaking  by  her  to  subject  her  separate 
estate  for  their  payment.^  Where  tlie  wife  bought  goods  for 
the  use  of  the  family,  but  credit  therefor  was  given  to  the  hus- 
band, in  accordance  with  a  long  established  custom  between 
the  parties,  the  wife  is  not  estopped,  when  a  judgment  is  ob- 

'  Nesbitt  V.  Turner,  155  Pa.  St.  429 ;  sequently  acknowledged  could  avail. 
26  Atl.  Rep.  750,  per  Thompson,  In  Glldden  v.  Strupler,  52  Pa.  St.  400, 
J.:  "During  1871  the  appellee's  bus-  it  is  said:  'The  contract  to  convey 
band  was  alive,  and  this  bond  then  being  absolutely  void  because  of  inca- 
executed  by  her  as  a  surety  was  ab-  pacity,  its  ratification  is  equally  for- 
solutely  void.  If  thus  absolutely  void,  bidden,  unless  by  deed  in  the  mode 
a  naked  ratification  by  her  after  dis-  prescribed  by  the  statute.  As  the  inter- 
coverture  did  not  make  it  binding  lineations  and  erasures  were  questions 
upon  her.  If,  therefore,  in  1873,  when  of  fact  for  the  jury,  Heffelfinger  u. 
discovered,  she  simply  acknowledged  Shutz,  16  Serg.  &  R.  44,  they  have 
her  signature,  it  was  not  sufiicient  to  found  by  their  verdict  that  they  were 
make  her  liable  upon  it.  In  Brown  v.  made  without  her  knowledge  or  as- 
Bennett,  75  Pa.  St.  420,  it  was  held  sent,  and,  if  they  were  so  made,  clear- 
that  the  receipt  of  an  installment  after  ly  she  can  not  be  held  to  be  liable 
discoverture  was  in  fact  a  redelivery  upon  this  bond.  Miller  v.  Gilleland, 
of  the  instrument,  but  it  was  there  19  Pa.  St.  119.  When  the  principal 
said  that  a  naked  ratification  after  dis-  party  modifies  his  contract,  it  is  fatal 
coverture  would  not  avail,  and  that  a  to  its  validity  as  against  the  surety 
mere  admission  of  liability  might  not  whose  assent  has  not  been  obtained, 
be  sufficient.  In  Buchanan  v.  Haz-  evenif  be  for  his  benefit,  or  if  it  do  him 
zard,  95  Pa.  St.  240,  it  was  held  that  a  no  harm.  Bensinger  v.  Wren,  100  Pa. 
married  woman's  deed  is  absolutely  St.  500.'  " 

void,  and  that  she  can  not  be  estopped        ^  Moore  v.  Copley,  165  Pa.  St.  294; 

by  any  subsequent  act  of  ratification,  30  Atl.  Rep.  829. 
and  that  nothing  but  a  new  deed  sub- 
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tained  against  the  husband  therefor,  from  claiming  certain  land 
standing  in  his  name  as  her  own;  she  not  having  knowingly 
concealed  her  title,  and  the  seller  not  having  given  the  hus- 
band credit  because  of  such  land.'  Where  the  plaintiff  hired 
to  defendant's  husband,  and  worked  on  two  farms  (one  owned 
by  defendant,  the  other  by  a  third  person),  both  worked  by  the 
husband,  and  there  was  no  lease  of  defendant's  farm  to  her 
husband,  but  she  merely  allowed  him  to  use  it  for  the  support 
of  himself  and  family,  and  the  plaintiff  received  from  the  hus- 
band, in  payment,  a  check  signed  in  the  wife's  name,  by  him, 
and  a  note  signed  by  both,  it  was  held  that  there  was  nothing 
to  show  that  she  was  liable  for  the  services,  and  the  note,  as  to 
her,  was  without  consideration.^  In  Texas  a  married  woman 
is  not  liable  on  her  covenants  of  warranty  in  a  deed  unless  the 
conveyance  is  for  the  benefit  of  her  separate  property,  or  for 
necessaries  for  herself  and  children.'  Although  she  has  no 
separate  estate,  a  married  woman  may  become  liable  for  board 
thereafter  furnished  to  herself  and  children,  by  express  con- 
tract signifying  that  she  intends  to  bind  herself  and  not  her 
husband.  But  where  she,  in  company  with  her  husband,  he 
taking  no  part  in  the  negotiations,  contracts  for  board  without 
any  express  promise  to  charge  herself  or  her  separate  estate, 
the  board  contracted  for  being  such  as  her  husband  is  bound 

'  Scrutchfleld  v.  Sauter,  119  Mo.  615 ;  cealment  of  the  facts,  but  they  must 
24  S.  W.  Rep.  137,  per  McFarlane,  J. :  have  been  knowingly  made  by  the  one 
"Prior  to  the  married  woman's  act  of  to  be  estopped,  and  believed  and  acted 
1889,  the  doctrine  of  equitable  estop-  upon  by  the  one  claiming  the  estop- 
pel only  applied  to  her  in  respect  to  pel.  Blodgett  v.  Perry,  97  Mo.  263; 
her  separate  estate,  and  in  conse-  10  S.  W.  Rep.  891,  and  cases  cited, 
quence  of  her  ownership  of  it.  Ran-  The  evidence  in  this  case  is  wholly  in- 
nells  V.  Gerner,  80  Mo.  474,  and  cases  sufficient  to  establish  two  of  these  es- 
cited.  There  might  be  some  question  sential  elements." 
whether  the  claim  of  equitable  own-  '  O'Donnell  v.  Bray,  99  Mich.  534 ; 
ership.  of  plaintiff  to  this  land  is  such  58  N.  W.  Rep.  475. 
as  would  estop  her  to  assert  such  claim  '  Baird  v.  Patillo  (Texas  1894),  24  S. 
as  against  the  creditors  of  the  hus-  W.  Rep.  813,  per  Key,  J. :  "Except 
band.  Conceding  that  it  would  apply  for  the  benefit  of  her  separate  prop- 
to  her,  we  do  not  think  the  evidence  erty,  or  for  necessaries  for  herself 
in  support  of  estoppel  sustains  the  and  children,  a  married  woman  can 
plea.  In  order  to  constitute  an  equi-  not  contract  a  pecuniary  liability, 
table  estoppel,  there  must  have  been,  Wallace  v.  Finberg,  46  Texas,  35." 
not  only  a  false  representation  or  con- 
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to  furnish  to  her  and  her  children,  he  is  liable  for  the  bill  after 
the  board  is  furnished  in  pursuance  of  the  contract,  and  she  is 
not  liable,  although  the  other  party  may  have  intended  to 
credit  her,  and  not  him,  this  intention  not  having  been  ex- 
pressly declared  or  communicated  to  her.'  The  Alabama  code 
holds  the  separate  estate  of  the  wife  liable  for  the  payment  of 
articles  of  comfort  and  support  of  the  household  for  which  the 
husband  would  be  responsible  at  common  law.  By  its  pro- 
visions payment  can  be  enforced  by  an  action  at  law  against 
the  husband  alone,  or  against  the  husband  and  wife  jointly; 
and,  in  the  event  of  the  death  of  the  wife,  the  same  may  be 
enforced  against  the  personal  representative,  and,  if  the  hus- 
band be  dead,  the  action  may  proceed  against  the  wife  alone. 
It  also  provides  that  if  suit  be  brought  against  the  husband 
alone,  and  execution  is  returned  unsatisfied,  then  the  wife's 
property  may  be  subjected  to  sale  by  order  of  the  court,  on 
motion  and  ten  days'  notice  in  writing  given  to  the  wife.  It 
is  held  that  an  action  at  law  will  not  lie  against  the  personal 
representative  of  the  deceased  wife  alone,  while  the  husband 
is  living,  to  enforce  such  contracts.^  A  married  woman  who 
orders  decorations  for  an  apartment  in  which  she  and  her  hus- 
band reside  does  not  render  herself  thereby  personally  liable  for 
their  cost,  as  this  is  a  part  of  her  duty  in  looking  after  the  home.' 
Although  the  Iowa  code  makes  the  expenses  of  the  family  charge- 
able to  both  husband  and  wife,  the  husband  can  not  bind  the 
wife's  property  by  purchasing  an  article  used  by  the  family,  and 
properly  classed  as  for  its  use  and  benefit,  but  not  necessary 
for  it,  when  she  has  protested  against  the  purchase,  and  has 
notified  the  seller  that  she  would  not  be  bound  thereby.' 

'  Rushing  v.  Clancey,  92  Ga.  769 ;  19  tion  at  law  does  not  lie  against  the  ad- 

S.  E.  Rep.  711.  ministrator    of    a    deceased  wife,  to 

^  Harmon  v.  Siler,  99  Ala.  306;  12  charge  her  separate  estate  with  the 

So.  Rep.  432,  per  Coleman,  J.:     "The  payment  of   articles  of  comfort  and 

estate  of  the  wife  can  not  be  con-  support  of  the  household,  furnished' 

damned  to  sale  for  the  satisfaction  of  during  coverture.    The  principles  of 

such  claim,  by  independent,  original  law  were  fully  recognized  in  the  case 

proceedings  against  her  alone,  if  liv-  of  Carter  v.  Wann,  45  Ala.  343." 

ing,   or  her  estate,   if  she   be  dead.  '  Lugar  v.  Swayze,  21  N.  Y.  Supl. 

O'Connor  v.  Chamberlain,  59  Ala.  431 .  1101. 

In  the  case  of  Rodgers  v.  Brazeale,  34  '  Haggard  v.  Holmes,  90  Iowa,  308; 

Ala.  512,  it  was  declared,  that  an  ac-  67  N.  W.  Rep.   871.     The  section  in 
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§  1255.  The  rule  in  New  York  and  Indiana. — While  ordi- 
narily a  claim  for  board  in  the  family  would  belong  to  the 
husband,  so  long  as  the  wife  lives  with  her  husband  and  has  no 
separate  business,  yet  it  has  been  determined  that  a  contract 
is  valid  between  the  husband  and  wife,  by  which  the  wife  is 
allowed  to  take  boarders  and  receive  compensation  therefor.' 
And  a  wife  who  takes  boarders,  upon  her  husband's  promise 
that  she  might  have  the  pay,  may  recover  for  such  board. ^ 
Where  a  wife  agrees  with  her  husband  to  share  with  him  in 
defraying  the  expenses  of  herself  and  the  family,  and  to  re- 
imburse him  for  advances  made  by  him  for  her  under  the 
agreement,  there  is  a  technical  consideration  for  her  promise, 
and  a  court  of  equity  will  enforce  the  agreement,  particularly 
where  the  income  which  the  wife  pledges  for  such  reimburse- 
ment comes  from  the  bounty  of  the  husband's  father.'  The 
primary  obligation  is  upon  the  husband  to  provide  for  the  sup- 
port of  his  wife  and  their  infant  children,  and  as  between  the 
husband  and  wife  the  latter  is  not  bound  to  maintain  her  hus- 
band and  children  during  his  life  out  of  her  separate  property, 
•even  although  his  means  may  be  inadequate.'  But  when  the 
income  of  the  wife  has  been  applied,  with  her  consent,  to  the 
maintenance  of  the  family,  she  can  make  no  claim  for  reim- 
bursement out  of  the  husband's  estate.'  Although  the  Indiana 
statute  allows  a  married  woman  to  contract  with  reference  to 
her  separate  estate  without  joining  her  husband,  and  binds  her 
by  her  express  promise  to  pay  for  necessaries   furnished  her, 

question  is  as  follows :     "§2214.    The  able  upon  the  property  of  the  hus- 

«xpenses  of  the  family  and  the  educa-  band." 

tion  of  the  children   are  chargeable  '  Sands   v.   Sparling,   63  N.  Y.   St. 

upon  the  property  of  both  husband  Eep.  558;   In  re  Kinmer,  14  N.  Y.  St. 

and  wife,  or  either  of  them,  and  in  Rep.  618;  Burley  v.  Barnhard,  9  N.  Y. 

relation    thereto  they  may  be  sued  St.   Eep.   587;   Bowers  v.   Smith,   28 

jointly   or    separately.     It    was  con-  N.  Y.  St.  Eep.  346;  8  N.  Y.  Supl.  226; 

atrued  in  Devendorf  v.  Emerson,  66  Birkbeck  v.  Ackroyd,  74  N.  Y.  356. 

Iowa,  698 ;  24  N.  W.  Rep.  515,  where  ^  Sands    v.  Sparling,   63  N.   Y.  St. 

it  was  held  that  family  supplies  sold  Rep.  558. 

to  the  wife,  when  the  sale  had  been  ^  Hendricks  v.  Isaacs,  117  N.  Y.  411. 

forbidden  by  the  husband,  there  being  *  Hodgens  v.  Hodgens,  4  CI.  &  F.  323. 

no  evidence  that  there  was  a  neces-  '  Jacques    v.    Methodist    Episcopal 

sity  for  the  purchase,  were  not  charge-  Church,  17  Johns.  (N.  Y.)  548. 
106 


1660  CONTRACTS    OF    MARRIED    WOMEN.  §    1256- 

which  otherwise  would  be  chargeable  to  her  husband,  the  law 
does  not  imply  a  promise  on  her  part  to  pay  for  necessaries  so 
furnished.  But  testimony  that  the  wife  had  said  to  witnesses- 
that  she  wanted  the  doctor  paid,  and  that  she  would  pay  him, 
will  support  a  finding  that  she  promised  to  pay  him.' 

§  1256.  Necessaries  for  wife  living  separate. — If  a  wife  is 
living  apart  from  her  husband,  with  his  consent,  or  for  a  jus- 
tifiable cause,  he  is  liable  for  necessaries  furnished  her,  wheth- 
er by  an  individual  on  her  application  or  by  a  city  or  town 
under  the  laws  for  the  relief  of  paupers.  In  an  action  against  a 
husband  for  necessaries  furnished  his  wife  while  she  was  liv- 
ing apart  from  him,  the  burden  is  on  plaintiff  to  show  that  her 
absence  was  such  as  to  give  her  a  right  to  use  her  husband's 
credit.^  In  an  action  by  a  town  against  a  husband  for  support 
furnished  to  his  wife  while  she  was  living  apart  from  him,  on 
the  question  whether  she  was  justified  in  leaving  his  house, 
the  judgment  in  a  divorce  suit  which  had  been  commenced  by 
the  husband  is  not  admissible,  as  there  is  no  privity  between 
the  parties  in  the  two  suits.  In  such  action,  evidence  about 
the  relations  between  the  husband  and  wife  subsisting  shortly 
before  their  marriage,  and  to  the  wife's  conduct  and  conversa- 
tions regarding  the  proposed  marriage,  where  the  marriage 
occurred  a  little  more  than  a  year  before  the  separation,  can 
not  be  held,  as  a  matter  of  law,  too  remote  in  point  of  time.' 

'Nelson  v.  Spaulding,  11  Ind.  App.  burden  is  upon  the  defendant  to  prove 

453 ;  39  N.  E.  Kep.  168.  that   she  was   living  apart  from  him 

^Town    of  Sturbridge  v.  Franklin,  under  such  circumstances   as  to  ex- 

160  Mass.  149 ;    35  N.  E.   Eep.  669 ;  empt  him  from  liability  for  her  sup- 

:\Iayhew  v.  Thayer,  8  Gray  (Mass.),  port.     But  it  is  a  part  of  the  plaintiff's 

172;  City  of  New  Bedford  v.  Chace,  case  to  show  affirmatively  that  the  de- 

5    Gray    (:\Iass.),  28;    Inhabitants  of  fendant  is  liable,  and  the  burden  is 

Monson  «.  Williams,  6  Gray  (I\Iass.),  upon  the  plaintiff  to  satisfy  the  court 

410;    Inhabitants     of     Brookfield    v.  that  her  absence  was  such  as  would 

Allen,  6  Allen  (Mass.),  585.     In  the  enable  her  to  use  her  husband's  cred- 

case  first  above   cited  the   court  by  it.     Eames  d.  Sweetser,  101  Mass.  78; 

Knowlton,   J.,   said;     "The  plaintiff  Raynesu.  Bennett,  114  Mass.  42-1." 

town  contends,  in  support  of  its  sec-  '  Town  of  Sturbridge  ti.  FrankUn,  160 

ond  request  for  a  ruling,   that  it  is  Mass.l49;35N.E.  Rep.669,per  Knowl- 

enough  if,  upon  the  whole  case,  the  ton,  J. :  "The  judgment  was  not  compe- 

person  relieved  is  shown  to  have  been  tent  as  establishing  a  stahis  on  which 

the  defendant's  wife,   and    that  the  the  rights  of  either  of  the  parties  de- 
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§  1257.    Conveyances  from  hnsband  to  wife — Fraud. — It  is 

settled  law  that  a  creditor,  whether  wife  or  parent  or  child,  or 
other  near  relative,  or  stranger,  may  accept  as  security  for 
his  claim  a  mortgage  of  lands  or  of  goods  and  chattels,  or 
may  accept  of  a  deed  of  conveyance  of  lands,  provided  that 
the  consideration  be  adequate,  and  the  creditor  in  no  respect, 
either  expressly  or  by  implication,  either  actively  or  by  impli- 
cation, aids  the  debtor  in  any  effort  or  intention  to  defraud, 
delay  or  hinder  his  other  creditors.'  Where  a  married  woman, 
knowing  that  a  judgment  is  about  to  be  obtained  against  her 
husband,  and  that  her  husband  intends  to  hinder,  delay  and 
defraud  his  creditors,  accepts  a  deed  of  conveyance  for  all  his 


pend.  The  questions  arising  on  this 
exception  are  discussed  and  decided 
in  Burleu  v.  Shannon,  3  Gray  (Mass.), 
387.  The  only  remaining  exception 
is  to  the  admission  of  evidence  in  re- 
gard to  the  relations  between  the 
husband  and  wife  shortly  before  their 
marriage,  and  to  the  wife's  conduct 
and  conversations  in  reference  to  the 
proposed  marriage.  We  can  not  say, 
as  a  matter  of  law,  that  these  were  too 
remote  in  point  of  time.  The  mar- 
riage occurred  a  little  more  than  a 
year  before  the  separation,  and  there 
was  evidence  of  a  lack  of  harmony 
between  them  almost  from  the  time 
of  the  marriage.  It  is  obvious  that 
Mrs.  Franklin's  declarations  could  not 
be  introduced  to  show  the  truth  of 
what  she  said,  and  we  do  not  suppose 
the  testimony  was  received  for  that 
purpose;  but  the  plaintiff's  contention 
is,  in  effect,  that  nothing  which  she 
said  or  did  could  be  competent  as  in- 
dicating her  state  of  mind,  or  her  pur- 
poses in  reference  to  the  marriage,  in 
such  a  way  as  to  throw  light  on  the 
conduct  of  the  parties  in  altercations 
which  commenced  soon  after.  We 
are  not  prepared  to  go  to  this  length. 
The  bill  of  exceptions  does  not  show 
what  the  evidence  was,  and  we  can 
not  say  that  there  might  not  have 
been   something  said  or  done  which 


would  be  competent  as  showing  her 
state  of  mind  in  reference  to  a  subject 
which  subsequently  became  a  matter 
for  investigation."  Citing  Viles  v. 
City  of  Waltham,  157  Mass.  542;  32 
N.  E.  Rep.  901;  Commonwealth  v. 
Trefethen.  157  Mass.  180;  31  N.  E. 
Rep.  961. 

1  Folk  V.  Fonda  (N.  J.  Eq.  1894),  29 
Atl.  Rep.  676.  As  to  the  relation  of 
the  parties,  see  Updike  v.  Titus,  13 
N.  J.  Eq.  151,  151;  Cole  v.  Lee,  45 
N.  J.  Eq.  779,  785;  18  Atl.  Rep.  854, 
and  cases  cited;  Muirheid  v.  Smith, 
35  N.  J.  Eq.  303;  Roe  v.  Moore,  35 
N.  J.  Eq.  526,  527.  That  such  security 
may  be  by  deed  conveying  the  fee, 
see  Demarest  v.  Terhune,  18  N.  J.  Eq. 
532;  Roe  v.  Moore,  35  N.  J.  Eq.  526; 
Levi  V.  Welsh,  45  N.  J.  Eq.  867,  868; 
19  Atl.  Rep.  620;  Muirheid  t>.  Smith, 
35  N.  J.  Eq.  303.  That  such  convey- 
ances or  securities  are  unassailable  if 
the  creditor  does  not  participate  either 
directly  or  indirectly,  either  actively 
or  passively,  in  the  purpose  or  inten- 
tion of  his  debtor  to  defraud  his  other 
creditors,  is  established  by  the  case  of 
Merchants',  etc..  Bank  v.  Northrup,  22 
N.  J.  Eq.  58,  affirmed  23  N.  J.  Eq.  582, 
which  was  referred  to  approvingly  in 
Muirheid  v.  Smith,  35  N.  J.  Eq.  303, 
311,  312;  Tantum  v.  Green,  21  N.  J. 
Eq.  364. 
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real  estate,  and  a  mortgage  of  a  large  portion  of  machinery, 
tools  and  stock  in  trade,  knowing  at  the  same  time  that  he  has 
mortgaged  all  the  balance  of  his  personal  property,  by  mort- 
gages which  are  payable  on  demand,  it  being  understood  be- 
tween all  the  parties  that  the  property  shall  speedily  be  sold  by 
virtue  of  said  mortgages,  her  deed  of  conveyance  and  mort- 
gage will  be  decreed  to  be  subject  to  the  claims  of  judgment 
creditors,  even  though  the  consideration  for  such  conveyance 
and  mortgage  was  money  which  had  actually  been  loaned  to 
the  husband  by  the  wife.'  In  Texas,  where  a  husband  pur- 
chased land  from  his  father,  who  retained  a  vendor's  lien,  and 
then  deeded  the  land  to  his  wife,  it  was  held  that  she  was  not 
bound  by  subsequent  foreclosure  of  the  father's  lien,  she  not 
having  been  made  a  party  to  the  foreclosure.  And  the  fact 
that  such  property  was  deeded  to  her  without  consideration, 
with  intent  to  defraud  her  husband's  creditors,  would  not  pre- 
vent the  title  vesting  in  her  as  her  separate  propc  .'  Where 
a  man  conveys  all  his  property  to  his  wife  and  son,  in  fraud  of 
his  creditors,  the  family  is  entitled  to  a  homestead  out  of  the 
land  conveyed,  as  against  the  creditors.' 

§  1258.    Sufficient  consideration  therefor. — A  conveyance  of 
land   by  a   husband  to    his  wife,  in    consideration  of  money 

1  Folk  V.  Fonda  (N.  J.  Eq.  1894),  29  Rep.  587;  Holt  v.  Creamer,  34  N.  J. 

Atl.  Rep.  676,  per  Bird,  V.  C:  "But,  Eq.  181." 

in  case  the  creditor  has  notice  of  the  ^  Frank  y.  Frank  (Texas  1894),  25 
intention  of  the  grantor  or  mortgagor  S.  W.  Rep.  819,  per  Stephens,  J. : 
to  defraud,  delay  or  hinder  his  other  "The  fact  that  the  wife  paid  no  con- 
creditors,  or  a  knowledge  of  such  cir-  sideration  for  the  land,  and  that  the 
cumstances  as  would  put  a  prudent  deed  was  made  to  her  with  the  knowl- 
man  upon  his  guard,  and  he  partici-  edge  of  a  purpose  on  the  part  of  her 
pates,  either  directly  or  indirectly,  husband  to  defraud  bis  creditors,  as 
either  actively  or  passively,  he  can  claimed  by  him,  would  not  prevent 
not  be  regarded  as  a  bona  fide  holder  the  title  from  vesting  in  her,  as  her 
for  value.  Green  v.  Tantum,  19  N.  J.  separate  property  ;  and  there  was  no 
Eq.  105,  affirmed  on  appeal  Tantum -u.  error  in  refusing  special  charges  re- 
Green,  21  N.  J.  Eq.  364;  Atwood  v.  questing  the  submission  of  such  de- 
Impson,  20  N.  J.  Eq.  150;  Harrison  d.  fenses.  Story  w.  Marshall,  24  Texas, 
Cooley,  34  N.  J.  Eq.  283;  New  York,  305;  Smiths.  Boquet,  27  Texas,  507; 
etc.,  Insurance  Co.  v.  Tooker,  35  N.  Hodges  v.  Taylor,  57  Texas,  196,  and 
J.  Eq.  408;  Second  National  Bank  ■».  cases  there  cited ;  Hoeser  v.  Kraeka, 
O'Rourke,  40  N.  J.  Eq.  92;  Schmidt  29  Texas,  450." 

V.  Opie,  33  N.  J.  Eq.  138;  Moore  v.  '  Walkerv.   Sauer  (Mich.  1893),  56 

Williamson,  44  N.  J.  Eq.496;  15  Atl.  N.  W.  Rep.  855. 
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loaned  to  him  by  her  many  years  before,  part  of  which  she  re- 
ceived from  her  father,  and  part  of  which  she  earned  in  keep- 
ing boarders,  and  with  which  he  purchased  the  land  so  con- 
veyed, is  supported  by  a  sufficient  consideration  as  against  his 
creditors.'  Where  a  deed  by  a  husband  to  his  wife  contains 
general  covenants  of  warranty,  and  recites  a  valuable  consid- 
eration, the  land  conveyed  vests  in  her  as  her  separate  prop- 
erty; and  the  deed  need  contain  no  recital  that  the  conveyance 
is  intended  for  her  separate  use.  And  the  fact  that  the  hus- 
band had  not  finished  paying  his  grantor  for  land  at  the  time 
he  executed  a  conveyance  thereof  to  his  wife  does  not  avoid  the 
conveyance,  since  a  husband  may  convey  to  the  separate  use 
of  his  wife  future  acquisitions  which  would,  in  the  absence  of 
such  conveyance,  be  community  property.^  Where  it  appeared 
that  defendant's  wife  let  him  have  money  from  time  to  time, 
some  of  which  he  did  not  repay;  that  he  used  such  money  for 
his  own  purposes;  that  he  agreed  to  repay  it;  and  that  the 
money  so  had  and  not  repaid  amounted  on  a  certain  day  to  a 
specified  sum,  it  was  held  that  these  facts  showed  an  indebted- 
ness from  defendant  to  his  wife,  which  he  could  secure  by  a 
conveyance  in  trust.' 

'  Fulp  I!.  Beaver,  136Ind.319;  36  N.  payment  of  the  debt  which  the  de- 

E.  Eep.  250.  fendant  owed  her,  they  could  hold  the 

"  Swearingen  v.  Reed,  2  Texas  Civ.  property,  although  such  holdiag  pre- 

App.  362;  21  S.  W.  Eep.  383.  vented  the  plaintiffs  from  attaching 

'  Drew  V.  Corliss,  65  Vt.  650 ;  27  Atl.  and  taking  it  for  the  payment  of  such 
Eep.  613,  per  Eoss,  C.  J.:  "If  the  notes  as  did  not  enter  into  the  fore- 
conveyance  was  understood  by  all  the  closure  suit.  Lyon  v.  Eood,  12  Vt. 
parties  to  it,  including  the  wife,  to  be  233;  Eoot  v.  Eeynolds,  32  Vt.  139; 
a  mere  cover  to  prevent  the  property  Leach  v.  Francis,  41  Vt.  670 ;  McLane 
from  being  attatched  and  taken  for  v.  Johnson,  43  Vt.  48.  If  the  trust 
the  payment  of  the  debt  due  the  should  be  found  established,  unless  it 
plaintiffs,  and  to  take  care  of  the  de-  should  be  further  found  that  the  wife 
fendant,  it  would  be  fraudulent  and  and  trustee  made  and  took  the  con- 
void.  But  if  the  defendant  made  the  veyance  only  for  the  purpose  of  tak- 
conveyance,  moved  thereto  by  a  pur-  ing  care  of  the  defendant,  and  not  for 
pose  to  take  care  of  himself,  as  found  the  honest  purpose  of  securing  the 
by  the  commissioner,  and  if  the  wife  payment  of  the  defendant's  debt  to 
and  trustee  did  not  make  or  take  the  her,  then  the  trustee  had  nothing  in 
conveyance  for  such  purpose,  but  for  his  hands  which  the  plaintiffs  could 
the  honest  purpose  of  holding  and  hold  until  the  wife's  debt  is  paid." 
using  the  property  conveyed  for  the 
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§  1259.  Debt  to  wife  as  consideration. — A  transfer  by  an  in- 
solvent husband  to  his  wife,  made  in  good  faith,  in  considera- 
tion of  an  honestdebt  due  to  her,  is  valid  as  to  his  other  creditors.' 

§  1260.  Conveyance  to  wife  by  insolvent  husband. — A  volun- 
tary conveyance  of  property  by  a  husband  to  his  wife,  where 
the  husband  is  insolvent  or  indebted  beyond  his  ability  to  pay, 
will  be  regarded  as  fraudulent  as  against  existing  creditors.^ 
Such  a  conveyance,  if  made  with  a  view  of  becoming  in- 
debted, and  with  a  fraudulent  intent,  may  be  impeached 
by  judgment  creditors.  On  the  other  hand,  where  the  hus- 
band is  solvent,  and  the  gift  was  a  reasonable  provision,  ac- 
cording to  the  state  and  condition  in  life  of  the  husband,  his 
conveyance  to  the  wife  will  be  sustained.'     And  a  conveyance 


'Lassiter  v.  Hoes,  31  N.  Y.  Supl. 
850;  11  N.  Y.  Misc.  Rep.  1;  Doty  d. 
Clint,  11  N.  Y.  St.  Rep.  87;  121  N.  Y. 
654.  A  debtor,  pending  an  action  to 
recover  the  debt,  may  convey  proper- 
ty in  payment  of  another  indebted- 
ness, -nliich  he  deems  entitled  to  a 
preference.  Goetting  v.  Biehler,  21 
Wkly.  Dig.  100;  "Williams  i).  Whedon, 
109  N.  Y.  333;  39  Hun,  98;  Stanley  v. 
National,  etc..  Bank,  115  N.  Y.  122; 
Talcott  V.  Harder,  119  N.  Y.  536.  A 
transfer  by  an  insolvent  to  a  single 
creditor  of  all  the  property  to  be  ap- 
plied to  the  payment  of  a  bona  fide  debt 
is  valid.  Tompkins  v.  Hunter,  24  N.  Y. 
Supl.  8 ;  Manning  v.  Beck,  129  N.  Y.  1. 
A  bill  of  sale,  given  at  a  fair  price  for  a 
just  debt,  by  a  son  to  his  father,  was 
held  valid  against  an  attaching  cred- 
itor. Lindsley  v.  Van  Cortlandt,  67 
Hun,  145.  Transfers  to  relatives  are 
not  against  the  policy  of  the  law.  The 
Supreme  Court  of  the  Ignited  States,  in 
Gottleib  V.  Thatcher,  151X1.  S.  271 ;  14 
Sup.  Ct.  Rep.  319,  said :  "The  relation- 
ship of  the  parties  does  not,  of  and  in 
itself,  cast  suspicion  on  the  transac- 
tion, or  create  such  a  prima  facie  pre- 
sumption against  its  validity,  as  would 
require  the  court  to  hold  it  to  be  in- 
valid, without  proof  that  there  was 


fraud  on  the  part  of  the  grantor,  par- 
ticipated in  by  the  grantee.  This 
proposition  is  so  well  settled  that  au- 
thorities need  not  be  cited  in  its  sup- 
port." 

2  Moritz  V.  Hoffman,  35  111.  553 ;  Pat- 
terson V.  McKinney,  97  111.41;  Jlar- 
mon  V.  Harwood,  124  111.  104;  16  N.  E. 
Rep.  236.  "Where,  in  an  action  to  set 
aside  a  conveyance  made  by  a  woman 
to  a  trustee,  who  then  conveyed  it  to 
herself  and  her  husband  as  an  estate 
by  entireties,  where  the  husband  testi- 
fied that  during  eight  years  in  which 
his  wife  was  in  business  he  had  given 
her  over  SG,000,  and  it  appeared  that 
the  profits  of  her  business  probably 
amounted  to  !?8,000,  and  both  were 
insolvent,  and  the  husband  had  been 
so  for  fl.fteen  years ;  what  business  he 
had  done  having  been  done  in  his 
wife's  name,  and  he  had  long  known 
that  an  estate  by  entireties  placed  the 
property  beyond  the  reach  of  credit- 
ors, it  was  held  that  a  finding  that  the 
conveyance  was  fraudulent  was  sus- 
tained, and  that  the  husband  could 
assert  no  claim  thereon  as  against 
creditors.  Bunch  v.  Hart,  138  Ind.  1 ; 
37  N.  E.  Rep.  537." 

3  In  Bridsforrt  v.  Riddell,  65  III.  261 ; 
Yazel  V.  Palmer,  81  111.  82  ;  and  Faloou 
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of  land  to  the  wife  of  the  purchaser  is  not  fraudulent  as  to  his 
creditors  where  it  is  not  shown  that  he  was  insolvent  at  the 
time.' 

§  1261.  Where  the  land  really  belongs  to  the  wife. — Where 
a  husband,  having  possession  of  his  wife's  entire  estate,  which 
he  managed  for  her,  purchased  and  improved  real  property 
wholly  with  her  money,  under  an  explicit  assurance  by  him, 
before  the  purchase,  on  which  she  relied,  that  the  property 
would  be  put  in  her  name,  and  without  her  knowledge  he 
caused  the  conveyances  to  be  made  to  himself;  and  on  her  re- 
quest, after  discovering  this  fact,  and  after  he  had  become 
financially  embarrassed,  but  before  any  rights  of  attaching 
creditors  had  intervened,  he,  owing  her  more  than  the  amount 
of  her  money  so  expended,  for  the  purpose  of  satisfying  the 
debt,  in  good  faith  conveyed  the  property  to  her  brother,  that 
it  might  be  conveyed  to  her,  which  was  done,  and  no  repre- 
sentations that  her  husband  owned  the  property  had  been 
made  by  the  wife,  or  with  her  knowledge,  and  no  fraud  was 
imputed  to  her,  it  was  held  that  she  was  entitled  to  the 
property  as  against  attachments  for  the  husband's  debts  lev- 
ied after  the  conveyance  to  the  wife.^ 

V.  Mclntyre,  118111.  292;  8  N.  E.  Rep.  ing  in  executory  contract,  a  court  of 

315,  the  rule  is  declared  that  a  volun-  law  could  not  set  it  up  against  a  legal 

tary  conveyance  can  only  be  attacked  title  by  execution  acquired  by  pur- 

by  creditors  in  existence  at  the  time  chase  from  a  creditor's  levy  and  sale ; 

the  conveyance  was  made;  that  sub-  but  where,  as  in  this  case,  the  wife's 

sequent  creditors  can  not  inquire  into  legal  title  has  been  perfected  by  a 

the  validity  of  the  transaction.    The  deed,  a  court  of  law  could  deal,  and 

same  doctrine  is  recognized  in  Jack-  ought  to  deal,  with  the  wife's  right  to 

son  V.  Miner,  101  111.  550.  purchase,    for    a    fair  consideration, 

'  Eames  v.  Dorsett,  147  111.540;  35  from  her  husband,  precisely  in  the 

N.  E.  Rep.  735.  same    way  that    a    court    of    equity 

^Garner  ■«.  Second  Nat.  Bank,  151U.  would.    And  see  Hodges  u.  Hodges,  9 

S.  420;  14  Sup.  Ct.  Rep.  390.  In  Stead-  R.  I.  82.    The  general  principles  thus 

man  v.  "Wilbur,  7  R.  1. 481,  486,  which  announced  by  the  supreme  court  of 

involved  the   validity,  as  against  the  Rhode  Island  are  in  accord  with  the 

husband's  creditors,  of  a  purchase  al-  decisions  of  this  court.    In  Magniac 

leged  to  have  been  made  by  the  wife,  v.  Thomson,  7  Pet.   (U.  S.)  348,   397, 

with  her  separate  estate,  of  property  this  court  said  that,  among  creditors 

belonging  to   the  husband,  the  court  equally  meritorious,    a    debtor    may 

said:     "If  the  title  conveyed  to  the  conscientiously  prefer  one  to  another, 

•wife  were  a  mere  equitable  one,  rest-  and  it  can  make  no  difference  that  the 
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§  1262.  Husband's  transfers  to  wife  scrutinized. — Transac- 
tions between  husband  and  wife  in  relation  to  the  transfer  of 
property  from  him  to  her,  by  reason  of  which  creditors  are 
prevented  from  collecting  their  just  dues,  will  be  scrutinized 
with  care,  and  they  must  clearly  appear  to  have  been  made 
in  good  faith.'  In  a  suit  between  a  wife  and  a  creditor  of  her 
husband  over  property  transferred  to  her  by  him  after  the  con- 
tracting of  indebtedness  by  him,  the  burden  is  upon  the  wife 
to  establish  by  a  preponderence  of  the  evidence  that  the  trans- 
fer was  made  to  her  in  good  faith. ^     A  direct  sale  and  transfer 


preferred  creditor  is  his  wife.  So  in 
Bean  v.  Patterson,  122  U.  S.  496,  500; 
7  Sap.  Ct.  Eep.  1298,  which  related  to 
a  cunveyance  of  real  estate  by  a  hus- 
band for  the  benefit  of  his  wife,  and 
which  conveyance  was  alleged  to  have 
been  made  in  good  faith  to  secure 
debts  due  to  her  for  sums  previously 
realized  by  him  from  sales  of  her  in- 
dividual property,  the  court  said:  'If, 
therefore,  there  had  been  no  other 
consideration  for  the  deed  than  a  de- 
sire to  secure  for  his  wife  provision 
against  the  necessities  for  the  future, 
it  could  not  be  sustained.  *  *  * 
That  the  property  in  Pennsylvania, 
deeds  of  which  are  mentioned  above, 
was  used  for  his  benefit,  and  to  pay 
and  secure  his  debts,  is  sufliciently  es- 
tablished. The  amount  realized  there- 
from, as  we  read  the  evidence,  was 
greater  than  the  sum  named  in  the 
trust  deed  as  due  to  her.  That  deed 
for  her  security  stands,  therefore, 
upon  a  full  consideration.  Had  it 
been  given  to  a  third  party  for  a  like 
debt,  it  would  not  be  open  to  question 
that  it  would  have  been  unassailable. 
The  result  is  not  changed  because  the 
wile  is  the  person  to  whom  the  debt 
is  due,  and  not  another.  While  trans- 
actions by  way  of  purchase  or  security 
between  husband  and  wife  should  be 
carefully  scrutinized,  when  they  are 
shown  to  have  been  upon  full  consid- 
eration   from    one    to  the  other,  or, 


when  voluntary,  that  the  husband 
was  at  the  time  free  from  debt,  and 
possessed  of  ample  means,  tjie  same 
protection  should  be  afforded  to  them 
as  to  like  transactions  between  third 
parties.'  To  the  same  general  effect 
are  numerous  cases :  Jewell  v.  Knight, 
123  U.  S.  426,  434;  8  Sup.  Ct.  Rep.  193, 
and  authorities  cited;  Stickney  v. 
Stickney,  131  U.  S.  227,  238,  240;  9 
Sup.  Ct.  Rep.  677.  In  the  latter  case 
it  was  said  that  'whenever  a  husband 
acquires  possession  of  the  separate 
property  of  his  wife,  whether  with  or 
without  her  consent,  he  must  be 
deemed  to  hold  it  in  trust  for  her  ben- 
efit, in  the  absence  of  any  direct  evi- 
dence that  she  intended  to  make  a 
gift  of  it  to  him.  *  *  *  If  the  wife 
had  herself  been  guilty  of  deception, 
or  if  she  had  contributed  to  its  success 
by  countenancing  it,  she  might,  with 
justice,  be  charged  with  the  conse- 
quence of  her  conduct.  Sexton  v. 
Wheaton,  8  Wheat.  (U.  S.)  229.  The 
case  of  Humes  v.  Scruggs,  94  U.  S.  22, 
distinguished.'  " 

1  First  Nat.  Bank  v.  Bartlett,  8  Neb. 
319 ;  Aultman  &  Taylor  Co.  v.  Ober- 
meyer,  6  Neb.  260. 

^  Melick  ». Varney ,  41  Neb.  105 ;  59  N. 
W.  Rep.  521 ;  following  Carson  v.  Ste- 
vens,40Neb.ll2;58N.W.Rep.845.  In 
the  case  of  Goldsmith  ii.  Fuller,  30  Neb. 
563 ;  46  N.  W.  Rep.  712,  the  court  said 
that  it  was  probable  that  if  the  wife  in- 
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of  chattels  for  a  fair  and  valuable  consideration  by  husband 
to  wife  carries  a  title  thereto,  as  against  strangers  who  are 
creditors  of  the  husband,  which  may  enable  the  wife  to  main- 
tain an  action  of  detinue,  in  the  name  of  herself  and  husband, 
to  recover  the  same  when  unlawfully  detained.'  Where  the 
transfer  of  property  to  a  wife  by  her  husband  was  made  before 
the  taking  effect  of  the  Mississippi  Code  of  1880,  declaring  to 
be  invalid  all  unrecorded  transfers  from  husband  to  wife,  and 
the  gift  was  made  while  the  parties  resided  in  Alabama,  it  was 
good  between  the  parties,  and  the  statutes  of  that  state  could 
have  no  effect  after  the  persons  and  property  came  under  the 
laws  of  Mississippi.^ 


§  1263.  Delivery  of  deed  from  husband  to  wife. — Where  a 
husband  executes  a  deed  to  his  wife,  and  records  it,  with  her 
consent,  it  is  sufficient  delivery. °  Where  on  an  issue  as  to  the 
delivery  of  a  deed  made  by  a  husband  to  his  wife,  it  appeared 
that  after  executing  the  deed  he  assigned  all  the  policies  of  in- 


trusted to  her  husband propertywhich, 
to  all  appearances,  he  absolutely  con- 
trolled and  disposed  of  as  he  saw  fit — 
as  if  he  were  the  owner  thereof — the 
wife  could  not  assert  her  ownership  of 
the  property,  as  against  one  who,  de- 
ceived by  the  aspect  of  things,  had 
given  credit  to  the  husband  on  the 
faith  of  his  apparent  ownership. 

'■  Robinson  v.  Woodford,  37  W.  Va. 
377;  16  S.  E.  Rep.  602;  per  Holt, 
J. :  "Although  contracts  made  directly 
between  husband  and  wife  are  void 
at  common  law,  because  the  common 
law  regards  them  as  one  person,  yet 
in  equity  they  may  contract  with  and 
convey  to  each  other,  though  not  so 
freely  as  third  persons,  and  such  gifts, 
sales  and  conveyances  are  good  be- 
tween husband  and  wife  and  against  all 
persons  claiming  under  them.  But  if 
any  married  woman,  directly  or  in- 
directly, acquire  any  property,  real  or 
personal,  from  her  husband,  the  same 
shall  be  subject  to  all  the  debts  and 
liabilities  of  her  husband  existing  at 


the  time  she  acquired  the  same,  and 
be  voidable  as  to  such  existing  cred- 
itors, and  as  to  purchasers  without 
notice,  and  as  to  subsequent  cred- 
itors, if  made  with  intent  to  delay, 
hinder  or  defraud  them,  see  opinion 
of  Snyder,  J.,  in  McKenzie  v.  Ohio 
RiverRailroad  Co.,  27  AV.Va.  306-311; 
Kelley  on  Contracts  of  Married  Wo- 
men, §  9,  c.  6,  137 ;  Fox  v.  Jones,  1 
W.  Va.  205." 

'  Walker  v.  Marseilles,  70  Miss.  283 ; 
12  So.  Rep.  211. 

3  Frank  v.  Frank  (Texas  1894),  25 
S.  W.  Rep.  819,  per  Stephens,  J.: 
"The  contention  that  a  manual  deliv- 
ery of  the  deed  to  the  wife  was  neces- 
sary to  its  taking  effect  can  not  be 
sustained.  Hartwell  v.  Jackson,  7 
Texas,  576 ;  Brown  v.  Brown,  61  Texas, 
56,  and  cases  there  cited.  The  de- 
fense of  a  superior  outstanding  title 
back  of  the  common  source  was  like- 
wise of  no  avail.  Dycus  v.  Hart,  2 
Texas  Civ.  App.  354;  21  S.  W.  Rep. 
299,  and  cases  there  cited." 


1668 


CONTRACTS    OF    MARRIED    WOMEN. 


§  1264 


surance  on  the  premises  to  his  wife,  and  afterwards  renewed 
them  in  her  name,  besides  procuring  the  issuance  of  new  poU- 
cies  to  her,  in  Avhich  the  buildings  were  described  as  hers,  and 
it  further  appeared  that  the  wife's  money  paid  for  the  build- 
ings, and  that  the  husband  had  entire  charge  of  the  wife's  es- 
tate, collecting  money  due  her,  and  depositing  it  in  bank 
to  his  credit,  and  making  payments  by  checks  thereon,  it  was 
held  that,  although  the  wife  never  saw  the  deed  after  the  exe- 
cution thereof,  the  husband  held  it  as  her  agent,  and  there  was 
no  occasion  for  further  delivery.' 

§  1264.  Husband's  gifts  to  wife. — Where  the  plaintiff  was  in 
the  habit  of  giving  his  earnings  to  his  wife,  who  deposited 
them  in  her  name,  and  on  a  contest  as  to  the  ownership  of 
these  deposits,  after  the  wife's  death,  there  was  evidence  that 
she  had  stated  to  various  people  that  plaintiff  was  not  much  of 
a  business  man,  and  that  if  she  did  not  attend  to  his  business 
affairs  he  would  have  nothing  in  a  short  time,  and  also  that  he 
was  too  busy  to  take  the  money  to  the  bank,  and  there  was  no 


'  Vought  V.  Vought  (N.  J.  1884),  27 
Atl.  Eep.  489,  per  Bird,  V.  C. :  "The 
counsel  for  complainants  pressed  with 
great  earnestness  the  theory  advanced 
by  the  bill  that,  if  this  deed  had  not 
been  delivered,  it  was  made  and  held 
as  an  evidence  of  trust,  and  insisted 
thpt  not  only  the  circumstances  above 
named,  but  others,  confirmed  this 
view,  in  support  of  which  a  number  of 
cases  were  presented,  among  which 
are  Hutchinson  v.  Tindall,  3  N.  J. 
Eq.  357;  Brown  v.  Combs,  29  N.  J. 
Law,  36;  Skillman  v.  Skillman,  13 
N.  J.  Eq.  403;  Woodruff  t;.  Clark,  42 
N.  J.  Law,  198.  In  my  judgment, 
these  cases  do  not  carry  the  com- 
plainants to  the  point  they  aim  at, 
— a  declaration  of  trust.  The  pa- 
per exhibited  as  a  deed  of  convey- 
ance is  absolute  and  unqualified,  if 
anything.  If  not  such  a  conveyance, 
it  can  have  no  vitality.  Upon  the 
view  that  the  grantor  intended  in 
every  line  just  what  he  expressed,  the 


court  can  explain  his  transactions 
with  respect  to  the  legal  title.  If 
such  trustee  as  he  is  claimed  to  have 
been  under  this  view,  the  legal  title 
remained  in  him,  and  the  assignment 
of  the  said  policies  to  his  wife  was, 
after  all,  vain  and  nugatory.  Indeed, 
the  assignment  worked  a  forfeiture, 
and  left  them  unavailing  without 
again  invoking  judicial  aid.  It  seems 
to  me  that  this  manifest  legal  incon- 
gruity is  overcome  by  the  conclusion 
first  above  reached.  Counsel  said, 
and  very  truly,  that  as  the  case  stands, 
if  no  deed  had  been  produced,  the 
court  would  compel  a  conveyance,  or 
declare  all  the  moneys  expended  a 
lien  on  the  land.  But,  the  deed  being 
found,  the  grantor  and  supposed  trus- 
tee having  already  done  what  it  is 
claimed  the  court  would  direct  him  to 
do,  certainly  the  court  will  not  require 
the  like  formality  to  be  proceeded 
with  again." 
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evidence  that  she  ever  claimed  the  deposits  as  her  own,  and, 
in  a  paper  left  by  her  at  her  death,  she  expressly  stated  that 
she  saved  the  money  for  him,  it  was  held  that  there  was  no 
gift  of  such  funds  to  the  wife.'  So  also,  where  in  an  action 
for  the  conversion  of  furniture  it  appeared  that  plaintiff 
brought  the  suit  as  administratrix  of  her  husband,  who  for- 
merly owned  the  furniture,  and  during  his  life  verbally  and 
<iirectly  gave  it  to  her,  although  there  was  no  delivery  of  it, 
and  she  was  never  in  possession  of  it  during  his  life,  it  was 
held  that  the  furniture  belonged  to  the  husband's  estate,  since 
ihe  gift  was  invalid  under  the  statute  limiting  the  power  of 
husband  and  wife  to  transfer  property  to  each  other. ^  The 
fact  that  a  husband  replaces  household  property  owned  by  the 
ivife,  which  has  become  worn  out  by  use  in  the  family,  does 
not  change  the  title,  so  as  to  enable  his  creditors  to  apply  it  in 
satisfaction  of  their  demands.  Where  a  husband,  when  out  of 
debt,  makes  a  present  of  a  piano  to  his  wife,  the  fact  that  it 
remained  in  the  house,  and  that  he  could  by  physical  force 
have  taken  it  back,  does  not  show  such  a  control  over  the 
article  by  him  as  to  invalidate  the  gift  in  favor  of  his  credit- 
ors.' Where  a  husband,  without  consideration,  assigned  cer- 
tain bonds  to  his  wife  in  case  she  survived  him,  which  bonds, 
the  subject  of  such  assignment,  were  on  deposit  at  the  time 
with  a  bank  for  safe  keeping,  and  the  assignment  expressly  di- 
rected the  bank  to  deliver  the  bonds  to  the  wife  upon  surviv- 
ing her  husband,  and  it  reserved  to  the  husband  no  right  to  the 
possession  of  the  bonds  or  to  their  disposition,  although  the 
proper  construction  of  the  instrument  would  reserve  to  him 

'  7ra  re  Grade's  Estate, 158  Pa.  521 ;  27  death  only  in  case  it  does  not  inter- 

Atl.  Rep.  1083,  following  McDermott's  fere  with  the  claims  of  creditors,  and 

Appeal,  106  Pa.  St.  358.  in  case  there  was   a  delivery  in  his 

^  Stimpson  v.  Achorn,  158  Mass.  342 ;  life-time  and  a  retention  of  possession 

33  N.  E.  Rep.  518,  per  Knowlton,  J. :  by  the  wife.    The  gift  is  revocable, 

"The  gift  from  her  husband  to  her,  and,  if  the  property  is  subsequently 

considered  as  an  attempt  to  make  the  taken  back  into  the  possession  of  the 

furniture  her  sole  and  separate  prop-  husband,  the  wife's  right  is  at  an  end. 

erty  under  our  statute,  was  invalid.  Spelman  v.  Aldrich,  126  Mass.   113; 

Pub.  Sts.,  c.  147,  §  8.     At  common  law  Fellows  v.  Smith,  130  Mass.  378 ;  Mar- 

,such  a  gift  can  not  transfer  the  prop-  shall  v.  Jaquith,  134  Mass.  138." 

€rty  during  the  life-time  of  the  hus-  ^  Norbeck  v.  Davis,  157  Pa.  St.  399 ; 

band,  and  can  take  effect  after  his  27  Atl.  Rep.  712. 
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the  interest  accruing  thereon  during  his  lifetime,  it  was  held 
that  the  assignment  was  valid  and  that  any  delivery  of  the 
bonds  by  the  bank  to  the  husband  would  be  unauthorized,  as 
it  would  put  it  out  of  the  power  of  the  bank  to  comply  with 
the  direction  to  deliver  the  bonds  to  the  wife  upon  her  hus- 
band's death;  and  that  under  such  circumstances  all  the  ele- 
ments of  a  valid  trust  were  present.'  In  a  recent  Pennsylva- 
nia case  it  appeared  that  the  owner  of  a  business  sold  it,  by 
formal  bill  of  sale,  to  his  son  and  daughter,  and  received  in 
payment  the  judgment  note  of  the  purchasers.  They  took  pos- 
session of  the  goods,  collected  such  of  the  accounts  as  they 
could,  and  applied  as  much  of  the  proceeds  as  was  necessary 
to  the  payment  of  the  seller's  debts  until  they  were  all  paid. 
The  court  held  that  the  seller's  voluntary  transfer  of  the  pur- 
chasers' judgment  note  to  his  wife,  made  when  he  was  out  of 
debt,  passed  a  good  title  to  the  wife,  as  against  his  subsequent 
creditors,  where  it  was  not  made  for  any  fraudulent  purpose. 
And  the  suppression  of  the  judgment  note  in  statements 
of  assets  and  liabilities  made  by  the  purchasers  and  by  the 
seller  to  creditors  who  furnished  the  purchasers  with  goods  on 
the  faith  of  such  representations  does  not  estop  the  seller's 
wife,  to  whom  the  note  had  been  theretofore  transferred,  from 
asserting  the  same  as  a  valid  claim  against  the  purchasers.^ 

§  1265.  Where  husband  is  in  debt. — Under  a  former  provis- 
ion of  the  West  Virginia  code,  a  married  woman  could  acquire 
property  by  gift  from  her  husband,  in  the  same  manner  and 
to  the  same  extent  as  if  she  were  a  feme  sole.  This  provision 
was  amended  by  the  act  of  1893,  and  such  gifts  are  now  void 
as  to  existing  debts  of  the  husband.'  Where,  on  the  purchase 
of  land  by  a  husband,  he  puts  the  title  in  his  wife,  and  makes 
improvements,  the  law  presumes  a  gift  to  the  wife  of  both  the 
land  and  improvements.  But,  in  an  action  for  the  possession 
of  lands,  she  must  have  the  right  to  the  possession,  not  only 

1  DurlandD.Durland,83Hun(N.Y.),  ^  Reese  v.  Reese,  167  Pa.  St.  200;  27 
174.     And  see  Young  v.  Young,  80    Atl.  Rep.  703. 

N.  Y.  422.  "Good  v.  Good,  39  W.  Va.  357;  19 

S.  E.  Rep.  382. 
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at  the  time  of  the  institution  of  tlie  suit,  but  at  the  time  of 
the  trial  as  well.' 


§  1266.   Gifts  by  wife  to  husband — When  in  tmst  for  her. — 

While  the  law  permits  a  woman  to  bestow  her  separate  proper- 
ty upon  her  husband  by  way  of  gift,  unless  prevented  by  some 
special  limitation  of  her  powers  over  it,  the  courts  of  equity 
are  disposed  to  view  such  transactions  with  caution,  and  in 
dread  of  undue  influence.^  She  may  make  a  gift  of  her  sep- 
arate property  to  her  husband  for  his  own  use,  or  that  of  the 
family.  But  the  onus  is  upon  him  to  prove  that  a  gift  was  in- 
tended, and  that  he  has  not  influenced  her  act  and  conduct.' 
Where  a  portion  of  the  money  received  by  a  wife  in  payment 
for  her  real  and  personal  property,  sold  during  coverture,  is 
used  by  the  husband,  with  her  consent,  in  erecting  a  building 
on  his  land,  which  both  occupy  as  a  dwelling-house,  he  will 


'  Arrington  v.  Arrington,  114 N.  Car. 
116;  19  S.  E.  Eep.  278,  per  Burwell, 
J.:  "There  was  nothing  whatever  to 
support  the  contention  of  the  defend- 
ant that  the  plaintiff  and  her  heirs 
had  been  invested  with  the  title  to  the 
land  in  dispute,  to  hold  it  in  trust  for 
the  defendant  and  his  heirs,  or  for  the 
plaintiff  and  defendant  jointly ;  for, 
while  it  is  true  that,  when  the  title  to 
land  is  taken  to  one  person,  and  the 
purchase  price  is  paid  by  another, 
there  is,  as  a  general  rule,  a  resulting 
trust  in  favor  of  the  latter,  that  doc- 
trine has'  no  application  where,  as 
here,  a  husband  purchases  land,  and 
pays  for  it,  but  puts  the  title  in  his 
wife.  In  such  case  the  wife  holds  the 
land  as  a  gift,  and  not  in  trust.  This 
is  presumed  from  the  relation  of  the 
parties.  There  was  nothing  here  to 
xebut  that  presumption,  or  in  any 
wise  to  restrict  the  effects  of  the 
deeds  made  to  her." 

'  Story  on  Equity  Jurisprudence, 
§  1395.  "  There  is  no  doubt  that  courts 
should  narrowly  scrutinize  cases  of 
alleged  gifts  from  the  wife  to  the  hus- 


band." Hardy  v.  Van  Harlingen,  7 
Ohio  St.  208.  "As  regards  the  corpus 
of  the  separate  estate,  no  presump- 
tion arises  in  favor  of  a  husband  who 
has  received  it.  He  is  prima  facie  a 
trustee  for  his  wife,  and  a  gift  from 
her  to  him  will  not  be  inferred  with- 
out clear  evidence."  2  Lewin  on 
Trusts,  *778.  "A  simple  payment  by 
the  wife  to  the  husband  of  the  in- 
come of  her  separate  estate  may  be 
treated  as  a  gift  to  him.  A  receipt  by 
him  of  separate  capital  moneys  of  the 
wife  stands  on  a  different  footing.  A 
transfer  of  her  separate  property  into 
his  name  is  prima  facie  no  gift." 
Crawlej^  on  Husband  and  "Wife,  268. 
» Eich  V.  Cockell,  9  Ves.  369 ;  Hughes 
V.  Wells,  9  Hare,  749;  Wales  v.  New- 
bould,  9  Mich.  45;  Boyd  v.  De  La 
Montagnie,  73  N.  Y.  498;  Beeves  on 
Domestic  Relations  (4th  ed.),  216, 
note;  McNally  u.  Weld,  30 Minn.  209; 
14  N.  W.  Eep.  895;  Green  v.  Carhll, 
L.  E.  4  Ch.  Div.  882;  Jones  v.  Daven- 
port, 44  N.  J.  Eq.  33 ;  13  Atl.  Eep.  652 ; 
Bergey's  Appeal,  60  Pa.  St.  408. 
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be  presumed  to  have  taken  and  held  the  money  in  trust  for  her, 
and  not  as  a  gift.' 

§  1267.  Gift  of  rents  or  principal. — A  wife  can  make  gift  of 
her  separate  land  to  her  husband  by  joining  with  him  in  a 
deed  of  the  land  to  a  third  person,  and  causing  such  third  per- 
son to  recouvey  to  her  husband.  It  is  immaterial  that  the 
property  is  the  homestead.^     Where  a  wife   permits  her  hus- 


1  Parrett  v.  Palmer,  8  Ind.  App.  356 ; 
35  N.  E.  Eep.  713.  According  to  Hile- 
man  v.  Hileman,  85  Ind.  1,  the  pre- 
sumption of  law,  under  the  statute  of 
this  state,  is  that  the  separate  proper- 
tj'  or  money  of  a  wife,  which  is  taken 
into  the  possession  of  the  husband,  is 
to  be  considered  as  taken  by  him  for 
her  use  and  benefit,  until  this  pre- 
sumption is  overcome  by  evidence 
that  a  gift  was  intended.  Judge 
Mitchell  says  in  Armacost  v.  Lindley, 
116  Ind.  295;  19  N.  E.  Eep.  138: 
"  Transactions  between  husband  and 
wife  are  presumably  influenced  by  the 
peculiar  relation  which  exists  between 
them,  and,  where  a  husband  obtains 
possession  of  the  separate  money  or 
property  of  the  wife,  it  must  appear 
from  all  the  circumstances  that  the 
wife  intended  to  make  a  gift  of  it  to 
him."  The  law  would  presume, 
nevertheless,  that  he  thus  took  her 
separate  estate  as  her  trustee,  and  not 
for  his  own  benefit.  See  Denny  v. 
Denny,  123  Ind.  240;  23  N.  E.  Eep. 
519,  where  notes  for  the  purchase- 
money  of  the  wife's  land  were  taken 
in  the  husband's  name,  at  his  sug- 
gestion and  with  her  consent,  the  law 
upholds  the  presumption  that  he  took 
as  her  trustee,  and  not  for  his  own  ben- 
efit.    Hileman  v.  Hileman,  85  Ind.  1. 

2  Eiley  v.  Wilson,  86  Texas,  240 ;  24 
S.  W.  Eep.  394,  per  Stayton,  0.  J. : 
"Capacity  of  husband  and  wife  to 
take  and  hold  property  in  separate 
right  being  equal  in  this  state,  if  the 
wife  was  not  under  disability  to  con- 


vey her  lands  except  by  a  deed  in 
which  her  husband  joins,  her  power 
to  convey  to  him  without  the  inter- 
vention of  a  third  person  would  be 
as  clear  as  is  his  power  to  convey  di- 
rectly to  her ;  but,  as  she  can  convey 
only  by  a  deed  in  which  he  joins, 
they  can  not  make  a  deed  directly  to 
him,  for  no  person  can  contract  with 
himself.  So  far  as  now  remembered, 
the  first  question  certified  has  not 
been  directly  decided  ia  this  state; 
but  there  is  an  unbroken  line  of  de- 
cisions in  other  states,  having  statutes 
similar  to  those  in  force  here,  holding 
that  the  wife,  joined  by  her  husband, 
may  convey  to  a  third  person,  even 
though  the  purpose  of  this  is  that 
such  person  shall  convey  to  the  hus- 
band, and  that,  through  a  conveyance 
from  that  person  to  the  husband,  title 
to  the  property  will  vest  in  him.  Scar- 
borough D.Watkins,  9  B.  Mon.  (Ky.) 
540;  Todd's  Heirs  v.  Wickliffe,  18  B. 
Mon.  (Ky.)  866;  Jackson  v.  Stevens, 
16  Johns. (N.Y.')109;Dempseyu.Tylee, 

3  Duer  (N. Y.) ,  73 ;  Shepperson  «).Shep- 
person,  2  Gratt.  (Va.)-501;  McCartee 
'.'.  Orphan,  etc.,  Society,  9  Cow.  (N.Y.) 
437;  Meriam  «.  Harsen,  2  Barb.  Ch. 
(N.Y.)  232 ;  Meriam  v.  Harsen,  4  Edw. 
Ch.(N.Y.) 70 ;  Gebb ».Eose,40 Md.387 ; 
Grove?).  Jeager,60I11.249;  Thatcher i). 
Omans,  3  Pick.  521 ;  Durant  v.  Eitchie, 

4  Mason,  45;  Garvin  v.  Ingram,  10 
Eich.  Eq.  130.  There  are  two  requi- 
sites to  the  validity  of  a  deed  made 
by  a  married  woman,  in  addition  to 
those  which   must  exist  in  convey- 
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band  to  collect  and  use  certain  rents  of  her  real  estate,  it  may 
be  inferred  more  readily  that  she  intended  to  give  such  rents  to 
him,  than  in  a  case  where  he  has  received  from  her  some  por- 
tion of  the  corpus  or  principal  of  her  separate  property.' 


§  1268.  Gifts  between  spouses  in  Louisiana — Alienation  of 
dowry. — Under  the  Louisiana  decisions,  donations  between  the 
spouses  are  revocable.  When  the  donation  is  revoked,  the 
property  returns  to  the  donor  free  from  any  claims  of  his  chil- 
dren for  their  legitime  they  might  have  if  the  donation  were 
not  revoked.     In  other  words,  the   property  returns  to  the 


ances  by  persons  not  laboring  under 
disability  to  contract,  and  these  are 
both,  intended  for  her  protection: 
She  must  acknowledge  the  instrument 
to  be  her  act  and  deed,  and  state  that 
she  willingly  signed  it  and  wishes  not 
to  retract,  after  it  has  been  shown 
and  explained  to  her  by  the  officer 
taking  her  acknowledgment  *  *  * 
privily  and  apart  from  her  husband. 
The  husband  is  required  to  join  in 
order  that  he  may  protect  the  wife 
from  undue  influence  of  others,  and 
give  to  her  such  counsel  and  advice  in 
relation  to  the  transaction  as  it  is  to 
be  presumed  a  husband,  having  due 
regard  for  the  interest  of  his  wife,  as 
well  as  for  his  own  interest,  would 
always  be  ready  to  give." 

1  In  Be  Schmidt's  Estate,  56  Minn. 
256;  57  N.  W.  Eep.  453,  per  Mitchell, 
J. :  "It  may  be  conceded  that  under 
our  'married  women's  act'  there  can  be 
no  presumption  that  a  husband,  when 
he  receives  the  money  of  his  wife, 
takes  it,  by  virtue  of  his  marital  rights, 
as  his  own ;  also,  that  there  is  no  pre- 
sumption arising  from  the  bare  fact 
that  a  wife  places  her  money  in  the 
hands  of  her  husband,  or  permits  him 
to  collect  it,  that  she  intended  it  as  a 
gift  to  him.  It  may  also  be  conceded 
that,  in  the  absence  of  any  evidence 
tending  to  show  a  gift,  the  law  would 
imply  a  promise  to  repay  it.     But,  aa 


in  any  other  case,  this  implication 
may  be  rebutted  by  evidence,  either 
direct  or  circumstantial,  showing  a 
contrary  intention  or  understanding 
of  the  parties.  How  the  presumption 
of  an  implied  promise  may  be  over- 
come by  facts  and  circumstances  is 
frequently  illustrated  in  the  case  of 
transactions  between  members  of  t*he 
same  family,  as  for  example,  parent 
and  child.  The  same  principle  is  at 
least  equally  applicable  as  between 
husband  and  wife,  the  question  al- 
ways being  whether,  in  view  of  the 
relationship  of  the  parties,  the  action 
of  the  wife  with  reference  to  property 
which  she  allows  her  husband  to  re- 
ceive and  use  is  so  inconsistent  with 
an  intention  on  her  part  to  claim  a  re- 
payment as  to  show  that  she  intended 
it  as  a  gift.  The  authorities  also  make 
a  distinction  in  that  respect  between 
the  receipt  by  the  husband  of  the  in- 
come of  the  wife's  property,  and  the 
receipt  by  him  of  its  principal  or 
corpus,  holding  that  a  gift  of  the 
former  may  be  inferred  from  a  state 
of  facts  which  might  not  warrant  an 
inference  of  a  gift  of  the  latter.  The 
reasons  for  this  distinction  are  well 
stated  in  In  re  Hauer's  Estate,  140  Pa. 
St.  420;  21  Atl.  Eep.  445."  Compare 
Chadbournt).  Williams,  45  Minn.  294; 
47  N.  W.  Eep.  812. 
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donor,  not  by  any  new  title,  but  simply  because  the  donation 
is  deemed  never  to  have  taken  place.'  Notes  of  the  husband 
to  the  wife  for  her  paraphernal  funds  used  by  him  are  admis- 
sible to  prove  the  indebtedness  of  the  husband  to  the  wife.^  If 
a  husband  actually  hold  and  possess  property  as  owner  at  the 
date  of  his  second  marriage,  the  fact  that  he  may  hold  it  un- 
duly does  not  preclude  him,  as  against  his  second  wife,  from 
claiming  it  as  his  own;  since  the  origin  of  the  property  does 
not  concern  her,  and  it  is  enough  that  it  does  not  belong  to 
her  and  the  second  community. °  In  a  dation  en  paiement  the 
thing  transferred  to  the  wife  must  bear  a  just  proportion  in 
value  to  the  amount  due  the  wife.  A  sale  is  an  entirety,  and 
there  is  no  contract  when  there  is  no  agreement  as  to  the  price. 
If  the  property  transferred  to  the  wife  exceeds  appreciably  the 
debt  due  her,  she  will  not  be  permitted  to  retain  a  part  of  the 
property  transferred,  and  remain  a  creditor  to  the  community 
for  the  difference.'     Property  was  owned  jointly  by  the  hus- 


*  Abes  V.  Davis,  46  La.  Ann.  818 ;  15 
So.  Eep.  178.  And  see,  Louisiana  Re- 
vised Civil  Code,  arts.  1559,  1749,  par. 
4;  Scudder  v.  Howe,  44  La.  Ann. 
1103;  11  So.  Eep.  824. 

"  De  Lesdernier  v.  De  Lesdernier,  45 
La.  Ann.  1364;  14  So.  Eep.  191,  per 
Nicholls,  C.  J. .  "A  part  of  the  hus- 
band's indebtedness  to  his  wife  was 
evidenced  by  promissory  notes.  These 
were  offered  in  evidence,  and  admitted 
as  acknowledgments  of  the  debt.  The 
ruling  was  correct.  The  wife  was  not 
suing  on  a  contract  made  with  the 
husband  during  marriage,  but  was 
claiming  restitution  of  her  parapher- 
nal effects  used  by  her  husband,  and 
which  he  is  bound  to  restore  to  her 
on  the  dissolution  of  the  community. 
The  husband  can  acknowledge  the 
debt  due  his  wife.  To  preserve  her 
legal  mortgage  or  privilege,  it  is  made 
the  duty  of  the  husband,  under  oath, 
when  the  evidence  is  not  in  writing, 
to  make  a  statement,  and  record  the 
same,  of  the  amount  due  the  wife. 


Civil  Code,  art.  3349.  His  acknowl- 
edgment in  writing,  given  at  the  time 
the  paraphernal  effects  were  used  by 
him,  in  the  form  of  a  promissory  note, 
is  therefore  admissible  evidence  to 
prove  the  fact  of  the  use  of  the  money 
of  the  wife,  and  his  indebtedness  to 
her.  Burns  v.  Thompson,  39  La. 
Ann.  377;  1  So.  Eep.  913." 

'  Imhof  V.  Imhof,  45  La.  Ann.  706; 
13  So.  Eep.  90. 

*  Freiburg  v .  Langf el der,  46  La.  Ann. 
1417 ;  15  So.  Eep.  677,  per  curiam:  "The 
sale  can  not  be  both  null  and  valid,  as 
the  price,  the  thing,  and  the  consent 
are  essential  to  its  validity.  There- 
fore we  can  not  say  that  the  vendee 
ought  to  have  a  part  of  the  thing  con- 
veyed and  the  vendor  a  part  of  the 
price.  Our  conclusion  is  that  there 
was  no  valid  sale  to  the  wife,  and  the 
title  to  the  property  in  controversy 
never  passed  out  of  the  husband  of 
the  appellant.  The  views  herein  ex- 
pressed are  supported  by  abundant 
authority.     Hayden    v.   Nutt,   4    La. 
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band  and  the  wife.  The  latter  held  under  a  dation  en  paiement, 
made  to  her  by  her  husband  in  satisfaction  of  her  paraphernal 
rights .  The  attack  upon  the  title  on  the  ground  that  it  was  a  dona- 
tion in  disguise  was  without  foundation  in  fact.  In  such  a 
case  the  forced  heir  of  the  husband,  under  no  contingency, 
would  have  the  right  to  annul  the  title,  placed  on  record  in 
good  faith  and  supported  by  ample  testimony.'  The  Louisiana 
civil  code  provides  that  immovables  settled  as  dowry  may  be 
alienated  with  the  wife's  consent  when  the  alienation  of  the 
same  has  been  allowed  by  the  marriage  contract,  but  their 
value  must  be  reinvested  in  other  immovables.  It  has  been 
held  that  a  purchaser  of  such  property  legally  alienated  had 
nothing  to  do  with  the  reinvestment  of  its  value.  If  the  hus- 
band fails  to  reinvest  the  dotal  funds,  the  wife  will  have  a  legal 
mortgage  on  his  immovables,  and  a  privilege  on  his  movables 
for  their  restitution.'' 

§  1269.  Loan  by  wife  to  her  husband. — Where  a  husband 
receives  from  his  wife  money  inherited  by  her,  and  uses  the 
same  in  his  business,  the  law  implies  a  promise  on  his  part 
to  repay  her,  and  creates,  as  between  them,  a  valid  indebted- 
ness in  her  favor.  But  where  a  wife  gives  her  husband  un- 
limited control  over  her  property,  and  permits  him  to  invest 
it  in  his  own  business  for  a  series  of  years,  she  will  not  be 
permitted,  when  he  is  in  failing  circumstances,  to  withdraw 
it  from  the  just  claims  of  creditors  who,  in  good  faith,  gave 
the  husband  credit,  relying   on    his  ownership.'     Where,  sev- 

Ann.  65;  Metcalf  v.  Clark,  8  La.  Ann.  world  as  the  owner  of  this  property, 

286;  Spurlock  v.  Mainer,  1  La.  Ann.  and  contract  debts  on  the  credit  of  it 

301."  up  to  the  very  hour  of  his  disaster,  it 

'  Duvall  V.  Eoder,  46  La.  Ann.  814;  would  be  against  the  plainest  princi- 

15  So.  Eep.  201.    And  see  Tessier  v.  pies  of  justice  and  utterly  subversive 

Eoussel,  41  La.  Ann.  474.  of  everything  like  fair  dealing  to  per- 

'  Heine  v.  Mechanics'  Ins.  Co.,  45  mit  her  to  step  in  now  and  withdraw 

La.  Ann.  770;  13  So.  Rep.  1.  from  the  process  of  the  law,  put  in 

^  Riley  u.  Vaughan,  116  Mo.  169,  per  motion  by     his    creditors,   the  very 

McFarlane,   J. :     "As  was  said  in  a,  property  she  had  permitted  him  year 

case  in  which  the  facts  were  very  after  year  to  represent  to  be  his,  and 

similar  to  those  disclosed  in  this  rec-  the  apparent  ownership  of  which  had 

ord:    'Having   constantly   consented  given  him  his    business    credit  and 

that  he  should  hold  himself  out  to  the  standing.'"     Besson  v.   Eveland,  26 
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eral  months  before  a  conveyance  of  property  to  her  by  her 
husband,  defendant  gave  him  a  sum  of  money,  and  testified 
that  her  husband  needed  it  to  pay  claims  for  work  done  on  the 
property,  that  she  refused  to  let  him  have  it  until  he  agreed 
to  convey  her  the  property,  and  that  he  neglected  to  make  the 
deed  for  several  months,  although  frequently  urged  to  do  so, 
and  her  testimony  was  corroborated  by  her  husband  and  father, 
it  was  held  that  the  money  was  given  in  consideration  of  the 
conveyance,  and  was  not  a  loan.'  Where  one  lends  his  money, 
taking  a  mortgage  in  his  wife's  name,  but  disclosing  nothing 
to  her  until  she  is  called  in  to  execute  an  assignment  thereof 
to  one  to  whom  the  husband  has  sold  it,  treating  it  as  his 
own,  all  of  which  is  known  to  the  assignee,  and  the  assignee 
explains  to  her  that  she  must  sign  to  make  title,  she  is  not  a 
party  in  fact  to  the  assignment,  so  as  to  be  liable  on  any  im- 
plied warranty  of  title.'' 

§  1270.    The  same  subject  continued. — The  doctrine  in  West 
\'irginia  is  that,  while  a  bona   fide  loan  by  a  wife  to  her  hus- 

court  in  Bauck  v.  Swan,  146  Pa.  St. 
444;  23  Atl.  Rep.  242,  the  liability  of 
Mrs.  Joyce  was  to  be  determined  as  if 
she  was  a  feme  sole.  We  do  not  think 
this  case  is  ruled  by  the  case  cited. 
In  Bauck  v.  Swan,  146  Pa.  St.  444,  the 
question  was  over  the  power  of  a  mar- 
ried woman  to  contract  to  pay  an  agent 
for  his  services  in  making  sale  of  her 
real  estate.  We  held  that  the  power 
to  sell,  given  to  her  by  the  act  of  1887, 
included  the  power  to  employ  an  agent 
to  make  the  sale  for  her,  and  to  make 
a  valid  agreement  to  pay  him  for  his 
services.  In  this  case,  upon  the  un- 
disputed facts  presented  l:iy  the  evi- 
dence, Mrs.  Joj'ce  was  not  the  owner 
of  the  mortgage  ;  did  not  claim  to  be ; 
did  not  know  that  it  was  payable  to 
her;  was  not  treated  with  or  consult- 
ed about  the  sale  of  it,  but  simply 
signed  her  name  where  she  was  told, 
in  order  that  the  sale  already  made 
by  her  husband  could  be  consum- 
mated, and  he  receive  the  money 
therefor." 


N.  J.  Eq.  468.  See  also,  to  the  same 
effect,  Humes  v.  Scruggs,  94  TJ.  S.  22; 
City  Nat  Bank  v.  Hamilton,  34  N.  J. 
Eq.  158. 

>  Faitoute  v.  Sayre  (N.  J.  1894),  28 
Atl.  Rep.  711,  per  Green,  V.  C. :  "The 
law  is  well  settled  in  New  Jersey  that 
a  voluntary  conveyance  is  absolutely 
void  as  against  existing  creditors. 
Hagerman  v.  Buchanan,  45  N.  J.  Eq. 
292;  17  Atl.  Rep.  946;  Gardner  v. 
Kleinke,  46  N.  J.  Eq.  90;  18  Atl.  Rep. 
457;  Francis  v.  Lawrence,  48  N.  J. 
Eq.  508;  22  Atl.  Rep.  259." 

2  Moore  v.  Joyce,  161  Pa.  St.  138;  28 
Atl.  Rep.  1080,  per  Williams,  J.:  "This 
action  is  brought  to  recover  from  ilrs. 
Joyce  the  amount  so  applied  upon  the 
mortgage,  on  the  theory  that  the  as- 
signment signed  by  her  involved  a 
warranty  of  her  title,  upon  which  she 
is  legally  li.able  to  her  assignees.  The 
learned  judge  of  the  court  below  took 
this  view  of  the  case  and  directed  a 
verdii-t  in  favor  of  the  plaintiff,  say- 
ing that  under  the  reasoning  of  this 
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band,  out  of  her  separate  estate,  will  be  valid  in  equity,  yet  it 
must  be  a  loan,  an  indebtedness  by  express  promise  of  repay- 
ment made  at  the  time  of  the  loan;  for,  when  he  receives  her 
money,  no  implied  promise  of  repayment,  legal  or  equitable, 
arises,  as  would  be  the  case  were  they  not  husband  and  wife, 
but  the  law  in  such  case  presumes  she  intended  a  gift.'  Where 
there  is  no  promise  of  repayment,  she  can  not  recover,  even 
from  his  estate."  A  judgment  confessed  by  a  husband  in  favor 
of  his  wife,  free  from  fraud,  for  a  just  debt  due  from  him  to 
her  on  account  of  her  separate  estate,  will  not  be  held  void  in 
a  court  of  equity  at  the  instance  of  his  creditors,  but  will  be  a 
lien  on  his  land.' 

§  1271.   Acquiring  separate  property — Profits  from  farm. — 

Under  the  West  Virginia  Code,  which  provides  that  a  married 
woman  may  take  otherwise  than  from  her  husband,  and  hold  to 
her  separate  use,  real  and  personal  property,  and  the  rents, 
issues  and  profits  thereof,  in  the  same  manner  as  if  she  were 
unmarried,  and  that  the  same  shall  not  be  subject  to  the  disposal 
of  the  husband,  or  liable  for  his  debts,  property  purchased 
by  her  from  a  person  other  than  her  husband  is  her 
separate  property,  although  purchased  on  credit  and  paid  for 
out  of  profits  arising  from  its  use,  and  although,  when  pur- 
chased, she  has  no   separate  estate.*     The  same  code  provides 

1  Bennett  v.  Bennett,  37  W.  Va.  396 ;  in  Knapp  v.  Smith,  27  N.  Y.  277,  holds 

McGinnia   v.    Curry,  13   W.   Va.   29;  that,  under  the  statute,  the  married 

Kanawha,  etc..  Bank  v.  Atkinson,  32  woman  may  acquire  property,  real  or 

W.  Va.  203;  9  S.  E.  Eep.  175;  Zinn  personal,  by  buying  on  credit,  and  no 

1).  Law,  32  W.  Va.  447;  9  S.  E.  Eep.  interest  ■  therein    would  pass    to  the 

871;  Maxwell  ■!).  Hanshaw,  24  W.  Va.  husband,  whether    she   antecedently 

405;  Beecher  D.Wilson,  84  Va.  813;  had  any  separate  estate  or  not.     Sim- 

6  S.  E.  Rep.   209;    Sewing  Machine  ilar  doctrine  has  been  held  in  Shields 

Co.  V.  Eadclifi,  63  Md.  496;  Jacobs  v.  v.  Keys,  24  Iowa,  298.    The  married 

Hosier,  113    Mass.    157;    McLure  v.  woman    who  bought    on    credit   the 

Lancaster,   24   S.   Car.  273;    58  Am.  debts  of  her  husband,  secured  by  his 

Eep.  259.  deed  of  trust  on  his  goods,  was  said, 

^Eeed  v.  Eeed,  135   111.  482;  25  N.  in  the  opinion  in  Williams  v.  Lord, 

E.  Eep.  1095.  75  Va.  403,  to  take  a  good  title  as  sep- 

'  Bennett  i;.  Bennett,  37  W.Va.  396.  arate   estate,  though   she  might  pay 

*Trapnell  v.   Conklyn,  37  W.  Va.  for  them  out  of  the  proceeds  of  the 

242;  16   S.  E.  Eep.  570,  per  Brannon,  sale.     Eobinson   v.  Neill,  34  W.  Va. 

J.:  "The  court  of  appeals  of  New  York,  128;  11  S.  E.  Eep.  999,  was  a  purchase 
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that  a  married  woman  may  hold  real  and  personal  property, 
and  the  rents,  issues  and  profits  thereof,  to  her  separate  use, 
and  that  a  married  woman,  living  separate  and  apart  from 
her  husband,  may  carry  on  any  trade  or  business,  and  hold 
the  property  used  in  it,  and  its  profits  and  her  earnings,  as 
her  separate  estate.  It  has  been  held  that,  where  a  married 
woman,  living  with  her  husband,  owned  a  farm  as  her  sepa- 
rate estate,  the  profits  of  the  farm  arising  from  her  labor  and 
skill  were  her  separate  estate,  as  well  as  the  property  pur- 
chased with  such  profits.'  In  Virginia  the  burden  is  on  the 
wife  of  an  insolvent  debtor  to  show  that  purchases  of  real  prop- 
erty, made  by  her  during  coverture,  were  paid  for  out  of  her 
separate  estate.^ 


§  1272.   The  rule  in  Pennsylvania,  Missouri  and  Yermont. — 

Under  the  Pennsylvania  enabling  act  of  1887,  giving  a  mar- 
ried woman  the  same  right  to  acquire  property  as  if  she  were 
a  feme  sole,  with  all  the  rights  and  liabilities  incident  thereto, 
a  married  woman  who  has  no  separate  estate  may  buy  land  on 


on  credit  by  a  feme  without  separate 
estate,  except  a  few  articles  which  did 
not  go  into  the  land,  and  it  was  held 
that  the  land  and  its  issues,  and  prop- 
erty purchased  with  such  issues,  were 
separate  estate.  Both  opinions,  par- 
ticularly that  of  Judge  Lucas,  held 
this.  The  question  that  a  credit  pur- 
chase would  prevent  its  being  sepa- 
rate estate  was,  it  is  true,  not  point- 
edly considered,  but  the  opposite  the- 
ory was  sustained.  The  point  was 
not  even  questioned."  Atwood  v. 
Dolan,  34  W.  Va.  563;  12  S.  E.  Rep. 
688;  Wel.«h  v.  Solenberger,  85  Va. 
441;  8S.E.  Rep.  91;  Keller  c,  Mayer, 
55  Ga.  406.  See  Wells  on  Married 
Women,  240,  241,  246. 

1  Trapnell  v.  Conklyn,  37  W.  Va.. 
242,  per  Brannon,  J. .  "Although  prof- 
its arising  from  the  use  of  her  sepa- 
rate estate  be  in  any  measure  the 
result  of  her  skill  and  labor,  they  are 
still  hers.  Without  asserting  her  right 
to    engage   generally  in   business,   I 


think  the  true  view  is  that,  while  the 
common  law  does  give  the  husband 
right  to  the  wife's  services  and  earn- 
ings, yet  that  is  modified  by  the  act 
giving  her  power  to  hold  separate  es- 
tate and  its  issues  and  profits,  to  the 
extent  that,  when  her  skill  and  labor 
in  the  use  of  separate  estate  do  pro- 
duce profits,  they  are  hers,  not  earn- 
ings belonging  to  the  husband.  See 
Wells  on  Married  Women,  178 ;  Glover 
V.  Aloott,  11  JMich.  470;  Atwood  v.  Do- 
lan, 34  W.  Va.  563;  12  S.  E.  Rep.  688, 
opinion ;  Henderson  v.  Warmack,  27 
Miss.  830.  Penn  v.  Whitehead,  17 
Gratt.  (Va.)  503,  before  the  statute, 
recognized  her  right  to  engage  in 
business,  and  gave  her  its  results. 
So,  if  it  can  not  be  because  of  any 
use  of  the  wife's  time,  skill  and  in- 
dustry in  the  use  of  this  property  re- 
turning a  profit  that  they  are  liable  to 
the  husband's  creditors." 

'  Grant  u.  Sutton,  90  Va.  771 ;  19  S. 
E.  Rep.  784. 
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credit.'  Where  an  antenuptial  contract  provides  that  the  hus- 
band shall  have  no  title  or  interest  in  any  of  the  property 
of  the  wife,  but  it  shall  remain  subject  to  such  uses  as  she  shall 
by  will  appoint,  "the  usufruct,  rents  and  income  during  cov- 
erture only  to  be  subject  to  the  control"  of  the  husband,  the 
wife's  separate  estate  is  limited  to  the  corpus  of  her  property, 
and  the  husband  is  entitled  to  the  income.^     Where  a  husband 


»  Campe  v.  Home,  158  Pa.  St.  508; 
27  Atl.  Rep.  1106,  per  Green,  J. :  "The 
chief  contention  of  the  appellants  is 
that  a  married  woman,  without  a  sep- 
arate estate,  can  not  buy  property  on 
credit.  That  this  was  the  law  before 
the  act  of  1887  can  not  be  doubted, 
but  it  is  equally  certain  that  it  is  not 
the  law  now.  We.have  so  frequently 
declared  that  the  act  of  1887  has 
worked  a  radical  change  in  the  con- 
tractual capacity  of  married  women 
that  it  ought  to  be  unnecessary  to  re- 
peat the  declaration.  In  the  case  of 
Adams  v.  Grey,  154  Pa.  St.  258;  26 
Atl.  Eep.  423,  we  sustained  a  pur- 
chase by  a  married  woman  of  a  stock 
of  household  furniture  on  credit,  and 
also  a  judgment  confessed  by  her  for 
a  part  of  the  purchase-money.  In 
Evans  v.  Evans,  155  Pa.  St.  572;  26 
Atl.  Eep.  755,  we  sustained  her  prom- 
issory note  for  money  borrowed,  with 
which  to  buy  a  horse.  In  McCormick 
V.  Bottorf,  155  Pa.  St.  331;  26  Atl. 
Eep.  545,  we  sustained  a  judgment 
confessed  by  a  married  woman  for  a 
loan  of  money  with  which  to  pay  off  a 
debt  contracted  for  repairs  for  her 
separate  estate,  and  for  necessaries 
for  herself  and  family.  In  Abell  v. 
Chaffee,  154  Pa.  St.  254;  26  Atl.  Eep. 
364,  we  held  a  married  woman  bound 
by  her  judgment  confessed  for  a  loan 
of  money  with  which  to  pay  off  a  lien 
upon  her  land.  We  did  the  same  thing 
in  Latrobe,  etc.,  Assn.  v.  Fritz,  152  Pa. 
St.  224;  25  Atl.  Eep.  558,  where  the 
money  was  used  to  erect  a  building 
on  her  land.     In  Milligan  v.  Phipps, 


153  Pa.  St.  208;  25  Atl.  Eep.  1121,  we 
sustained  a  mechanic's  lien  against 
her  for  a  building  erected  on  her 
land,  and  we  rested  the  decision  as 
well  upon  the  second  clause  of  the 
first  section  of  the  act  of  1887  as  upon 
the  third  section.  That  clause  reads 
as  follows :  'But  every  married  woman 
shall  have  the  same  right  to  acquire, 
hold,  possess,  improve,  control,  use 
or  dispose  of  her  property,  real  or 
personal,  in  possession  or  expectancy, 
in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of 
any  trustee,  and  with  all  the  liabilities 
incident  thereto,  except  as  herein 
provided,  as  if  she  were  not  married.' 
Prior  to  this  act,  it  can  not  be  doubted 
that  a  married  woman  might  pur- 
chase land  with  her  own  money,  and 
take  a  perfectly  good  title  to  it,  if  she 
paid  the  cash  for  it.  Since  the  act, 
she  is  clothed  with  the  same  power  to 
'acquire'  property,  real  or  personal, 
'as  if  she  were  a  feme  sole,'  and  'with 
all  the  rights  and  liabilities  incident 
thereto.'  Of  course,  a  feme  sole  could 
buy  land  upon  credit,  and  give  any 
kind  of  lawful  lien  upon  it  as  security 
for  the  payment  of  the  purchase- 
money,  or  any  part  of  it.  This  being 
so,  we  see  no  reason  why  a  married 
woman  can  not  do  the  same  thing. 
The  act  of  1887  says,  most  plainly  and 
explicitly,  that  she  can,  and  we  are 
not  at  liberty  to  say  that  she  can  not, 
without  violating  the  clear  meaning 
of  its  language." 

"  Carr  v.  Lackland,  112  Mo.  442;  20 
S.  W.  Eep.  624. 
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took  an  absolute  conveyance  of  land  which  had  descended  to  his 
wife  and  sisters,  gave  his  note  to  the  wife  for  her  interest,  made 
payments  on  the  note,  and  treated  it  as  the  wife's  separate  estate, 
the  inference  is  that  he  intended  to  waive  his  marital  rights 
in  the  land,  in  consideration  of  the  additional  rights  acquired 
by  the  conveyance;  and  equity,  therefore,  will  see  to  the  en- 
forcement of  the  wife's  claim.' 

§  1273.    The  rule  in  Texas. — Where  the  price  of  land  is  paid 

partly  in  cash  from  the  wife's  separate  estate,  and  partly  by 
notes,  wherein  the  husband  joins  pro  forma,  with  the  intention 
that  they  shall  be  paid  from  the  wife's  estate — the  deed  being 
made  to  the  wife,  but  not  disclosing  that  the  land  is  her  sepa- 
rate estate — such  land  is  not  subject  to  levy  by  a  creditor  of 
the  husband  who  has  notice  of  this  fact.^ 


•  Hackett  v.  Moxley,  65  Yt.  71 ;  25 
Atl.  Eep.  898,  per  Start,  J.:  "If  the 
defendant  intended,  by  taking  the 
conveyance  and  giving  his  note  there- 
for, to  waive  his  marital  rights  in  and 
to  the  estate,  or  made  the  promise 
evidenced  by  the  note  in  considera- 
tion of  rights  acquired  by  the  convey- 
ance in  addition  to  his  marital 
rights,  the  promise  is  enforcible  in 
a  court  of  equity.  Barron  v.  Barron, 
24  Vt.  375 ;  Cardell  v.  Eyder,  35  Vt. 
47;  Richardson,  Admr.,  v.  Estate  of 
Merrill,  32  Vt.  27;  Pinney  v.  Fellows, 
15  \i.  525 ;  Templeton  v.  Brown,  86 
Tenn.  60;  3\IcCampbell  v.  McCamp- 
bell,  2  Lea  (Tenn.),  6G1 ;  31  Am. 
Rep.  623;  May  v.  May,  9  Neb.  16;  31 
Am.  Eep.  399;  White  and  Wife  v. 
Waite,  47  Vt.  502;  Child  v.  Pearl,  43 
Vt.  224.  *  *  *  The  consent  of  the 
husband  to  the  gift  was  not  necessary. 
The  equitable  claim  being  the  sepa- 
rate estate  of  the  wife,  she  could  dis- 
pose of  it  in  the  same  manner  as  if 
unmarried.  3  Pomeroy  on  Equity 
Jurisprudence,  §1104 ;  Willard,Admr., 
V.  no-w,  54  Vt.  188;  Caldwell,  Admr., 
V.  Renfrew,  33  Vt.  213." 

^  Parker  v.  Fogarty ,  4Texas  Civil  App. 


615 ;  23  S.  W.  Eep.  700,  per  Lightfoot,  C. 
J. :  "Formanyyearsthecasesof  Blank- 
enshipi).  Douglas,26Texas,225;  Cooke 
V.  Bremond,  27  Texas,  457  ;  and  Grace 
V.  Wade,  45  Texas,  522,  gave  much 
trouble  in  this  line  of  cases,  and  caused 
much  confusion  as  to  the  rights  of  the 
wife  in  regard  to  her  separate  estate, 
until  these  decisions  were  more  thor- 
oughly understood  by  the  profession. 
In  the  light  of  more  recent  cases,  the 
tenure  of  the  wife  is  made  perfectly 
clear,  and  her  title  rests  upon  the 
same  solid  basis  as  that  of  other  hold- 
ers of  realty.  In  the  case  of  Mitchell 
V.  Mitchell,  reported  in  80  Texas,  101 ; 
15  S.  W.  Eep.  705,  and  again  in  84 
Texas,  303 ;  19  S.  W.  Eep.  477,  the 
husband  had  invested  the  separate 
means  of  his  wife  in  a  mercantile  ven- 
ture, and  afterwards  used  the  pro- 
ceeds, or  a  part  thereof,  to  buy  the 
land  in  controversy,  taking  the  deed 
in  his  own  name,  though  the  land  was 
intended  for  his  wife.  The  court  says  : 
'If  the  land  in  controversy  was  either 
paid  for  by  the  separate  means  of 
Mrs.  Mitchell,  or  was  purchased  for 
her  by  her  husband  for  the  purpose  of 
discharging   a   debt  which   he  owed 
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§  1274.  The  Texas  presumption  in  favor  of  community 
j>roperty. — In  Texas  all  property  acquired  during  the  existence 
of  the  marital  relation  is  prima  facie  community  prop- 
erty, whether  the  conveyance  or  transfer  of  it  be  in  the  name 
of  the  wife  or  husband;  and  it  devolves  upon  the  wife  to  prove 
that  property  conveyed  to  her  husband  or  to  herself  without 


her,  it  became  her  separate  property.' 
In  this  case,  if  the  land  in  controversy 
was  bought  with  the  separate  means 
of  Mrs.  Fogarty,  or  was  purchased  for 
her  by  her  husband  for  the  purpose  of 
discharging  a  debt  which  he  owed  her, 
in  either  event  it  became  her  separate 
estate.  "What  difference  would  it 
make  if  all  the  interest  upon  the 
House  notes  had  been  paid  by  John 
Fogarty,  if  he  was  honestly  indebted 
to  Mrs.  Fogarty,  and  in  making  such 
payments  intended  to  discharge  that 
much  of  his  obligation  to  his  wife? 
We  fully  concede  the  proposition  con- 
tended for  by  appellant,  that  where 
the  wife's  separate  means  are  used  in 
a  mercantile  business,  whether  such 
business  is  conducted  in  the  name  of 
the  husband  or  wife,  the  profits  of 
Buch  business  belong  to  the  communi- 
ty, and  would  be  liable  for  the  pay- 
ment of  the  husband's  debts,  and 
if  the  profits  be  mixed  with  the 
wife's  separate  estate,  in  a  con- 
tract between  the  wife  and  the  hus- 
band's creditors,  the  burden  is  on 
the  wife  to  show  how  much  of  it 
retained  the  character  of  separate 
estate.  Claflin  v.  Pfeiffer,  76  Texas, 
469;  13  S.  W.  Eep.  483.  But  that 
question  is  not  involved  in  this  case, 
for  the  reason  that  the  land  in  contro- 
versy was  clearly  bought  for  Mrs. 
Fogarty,  and  the  first  payment  of 
$1,000  was  made  out  of  her  separate 
money  and  the  notes,  intended  to  be 
paid  out  of  her  separate  estate.  The 
interest  payments  were  made,  either 
out  of  her  separate  money,  or  by  the 
husband  in  discbarge  of  his  debts  to 
her,  either  of  which  vestel  the  prop- 


erty in  her.  In  the  case  of  McKamey 
V.  Thorp,  61  Texas,  648,  a  conveyance 
was  made  to  the  wife  by  a  third  party, 
the  deed  not  showing  on  its  face  the 
separate  interest,  the  land  being  paid 
for  by  the  husband,  in  pursuance  of 
an  agreement  between  them,  under 
which  the  husband  had  used  the  sepa- 
rate funds  of  the  wife,  to  repay  which 
the  deed  was  made.  It  was  held  that 
the  title  was  vested  in  the  separate 
estate  of  the  wife,  against  a  purchaser 
at  execution  sale  against  the  husband, 
who  credited  the  amount  of  his  bid  on 
his  debt,  and  who  had  no  notice  of 
the  wife's  separate  interest.  In  the 
case  of  Ullmann  v.  Jasper,  70  Texas, 
446 ;  7  S.  ^X .  Rep.  763,  it  was  held  that 
wheKe  land  is  purchased  for  the  sepa- 
rate estate  of  his  wife,  partly  on  time, 
even  though  the  note  of  the  husband 
was  given  for  the  deferred  payment, 
if  it  was  understood  that  payment  was 
to  be  made  out  of  the  separate  means 
of  the  wife,  and  the  transaction  was 
in  good  faith,  the  land  became  her 
separate  estate.  We  might  multiply 
authorities  upon  this  point,  but  we 
deem  it  unnecessary.  The  right  of  a 
married  woman  to  buy  property  for 
part  cash  and  part  notes,  where  the 
payments  are  to  be  made  out  of  her 
separate  estate,  is  now  too  firmly  es- 
tablished to  be  called  in  question. 
McBride  v.  Banguss,  65  Texas,  174; 
Matlock  V.  Glover,  63  Texas,  231 ; 
Schuster  v.  Bauman  Jewelry  Co.,  79 
Texas,  179;  1.5  S.  AV.  Eep.  259;  Ull- 
mann V.  Jasper,  70  Texas,  446;  7  S. 
W.  Rep.  763;  Evans  v.  Welborne,  74 
Texas,  530;  12  S.  W.  Rep.  230." 
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designating  it  as  her  separate  property  has  been  purchased  with 
her  separate  means.'  And  the  fact  that  she  is  married,  and 
the  deed  is  made  to  her  alone,  without  a  recital  that  it  is  in- 
tended for  her  separate  use  and  benefit,  does  not  destroy  the 
presumption  that  all  property  acquired  during  the  coverture  is 
community  estate.^  A  wife  who  buys  land  and  makes  the  cash 
payment  out  of  her  separate  estate  can  defend  against  an  at- 
taching creditor  who  levies  on  the  land  as  communitj'  proper- 
ty, by  showing  that  she  expected  to  meet  the  deferred  payments 
with  money  that  her  mother  would  give  her/  Under  the  Ari- 
zona statute,  which  gives  married  women  over  twenty-one  years  of 
age  exclusive  control  of  their  separate  property,  with  power  to 
convey  or  devise  the  same,  and  bestows  on  them  the  same  rights, 
as  to  property  and  contracts,  as  are  possessed  by  men,  a  married 
woman  may,  by  purchase,  acquire  personal  or  real  property, 
and  hold  it  as  her  separate  estate,  although  the  statute 
also  provides  that  all  property  acquired  by  either  husband  or 
wife  during  marriage,  except  that  which  is  acquired  by  gift, 
devise,  or  descent,  shall  be  deemed  common  property  of  the 
husband  and  wife,  and  during  coverture  maybe  disposed  of  by 

'  Edwards  v.  Brown,  68  Texas,  329 ;  4  right  to  the  property.   Parker  v.  Coop, 

S.  W.  Eep.  380,  and  5  S.  W.  Eep.  87;  60 Texas,  111 ;  Grace  «.Wade,45 Texas, 

Parker  ti.  Coop,  60  Texas,  111;  King  v.  522;  Oberthier  v. Stroud,  33  Texas,  225; 

Gilleland,  60  Texas,  271.  Blankenship  v.  Douglas,  26  Texas,  225. 

^  Cooke  V.  Bremond,  27  Texas,  457 ;  The  subject  is  thoroughly  discussed 

French   v.  Strumberg,  52   Texas,  92;  by  Judge  Stayton  in  Parker  v.  Coop, 

Parker  v.  Coop,  60  Texas,  111.      This  60  Texas,  111,  and,  following  the  case 

rule  proceeds  upon  the  principle  that  of  Blankenship  v.  Douglas,  it  is  held 

the  purchaser  in  good  faith  is  author-  that  an  attachment  lien  upon  the  land 

ized  to  rely  upon  the  deeds  to  property  in  the  narae  of  a  debtor  is  subject  to 

showing  the  real  title,  and  he  is  pro-  every  equity  which  existed  against  the 

tected,  rather  than  the   person  who  land  in  the  hands  of  the  debtor  at  the 

permits  his  or  her  own  property  to  time  of  the  levy  of  the  attachment, 
stand  in  the  name  of  some  other  per-        '  Sinsheimer  v.  Kahn,  6  Texas  Civil 

son.     But  in  the  case  of  an  attaching  App.  143;  24  S.W. Rep.  533,  per  Fly,  J.: 

creditor  of  the  husband,  who,  through  "She  had  the  right  to  buy  the  property, 

his  attachment,  has  acquired  an  ap-  either  for  cash  or  on  time ;   and  the 

parent  lien  upon  land  which  has  been  fact  that  she  did  not  pay  for  the  land 

purchased  with  the  separate  means  of  in  cash  would  not  subject  the  land  to 

the  wife,  a  position   is  not   occupied  which  she  had  an  equitable  title  to  an 

that   would  preclude  the  wife   from  attachment  by  a  creditor  of  her  hus- 

proving  the  facts  and  establishing  her  band.  Ullmannii.  Jasper,70Texas,446; 
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the  husband  alone,  the  word  "acquired,"  not  being  intended  to 
include  a  purchase  made  by  the  wife  with  her  separate  estate.' 

§  1275.  Borrowed  money  as  separate  estate — Mortgage 
therefor. — When  a  married  woman  borrows  money,  either  di- 
rectly or  through  her  agent,  the  money  so  borrowed  becomes 
at  once  a  part  of  her  separate  estate,  and  her  contract  to  repay 
the  same  is  a  contract  with  reference  to  her  separate  estate, 
which  may  be  enforced  against  her.  In  the  absence  of  notice 
to  the  contrary,  the  lender  has  a  right  to  assume  that  the 
money  was  borrowed'  for  the  use  of  the  married  woman,  and 
this  is  a  fact  which  she  is  estopped  from  denying.  The  decis- 
ions furthermore  declare  that  the  husband,  if  so  authorized  by 
the  wife,  may  act  as  her  agent,  and  that  the  disposition  which 
may  be  made  of  the  money  after  it  has  been  borrowed  can  not 
affect  the  question.^  Whether  a  debt  secured  by  a  married 
woman's  mortgage  of  her  separate  estate  was  her  own  or  her 
husband's  is  a  question  of  fact,  on  which  the  finding  of  the 
trial  court,  supported    by  evidence,    can   not   be   disturbed." 

7  S.  W.  Eep.  763;  Schuster  i).  Bauman  etc.,   Institution  v.  Luhn,  34  S.  Car. 

Jewelry  Co.,  79  Texas,  179;  15  S.  W.  175;    13  S.  E.  Eep.  357 ;|  Schmidt   v. 

Eep.  259;  Mitchell  W.Mitchell,  80 Tex-  Dean,  31  S.  Oar.  498;  10  S.  E.  Eep. 

as,  101 ;  15  S.W.  Eep.  705 ;  Mitchell  v.  228,  1104. 

Mitchell,  84  Texas,  303 ;  19  S.  W.  Eep.  ^  Dunbar  v.  Foreman  (S.  Car.  1894), 

477.    And  in  the  last  case  it  was  held  19  S.  E.  Eep.  186,  per cwriam;  "Judge 

that  'evidence  reasonably  satisfactory  Izlar,  in  his  decree  in  Bates  v.  Ameri- 

to  the  jury  was  sufficient  to  overcome  can  Mortgage  Co.,  37  S.  Car.  88;  16  S. 

the  presumption  carried  by  the  deed  E.  Eep.  883,  which  decree  was  affirmed 

that  the  lots  were  community  prop-  by  the  supreme  court,  says :  'We  think 

erty.'  "  it  now  the  settled  law  of  this  state  that 

'  Liebes   v.   Steffy  (Ariz.),   32  Pac.  it  is  necessary,  in  an  action  to  enforce 

Eep.  261.  a  contract  executed  by  a  married  wo- 

^City  Building,  etc.,   Association  v.  man,  to  show  that  such  contract  was 

Jones,  32  S.  Car.  308;  10  S.  E.  Eep.  made  with  reference  to  her  separate 
1079 ;  McCord  v.  Blackwell,  31  S.  Car./  estate,  and  that  the  burden  of  proof  is 

125;  9  S.  E.  Eep.  777;  Greig  v.  Smith,  upon  the  party  seeking  to  enforce  such 

29  S.  Car.  426;  7  S.  E.  Eep.  610 ;  Brown  contract;   and  that,  while  a  married 

■y.  Thomson,  31  S.  Car.  436;  10  S.  E.  woman  may  borrow  money  for  her 

Eep.  95;  Gwynn  ■».  Gwynn,  31  S.  Car.  own   use;   either  directly   or  by  her 

482;  10  S.  E.   Eep.  221;    Howard  v.  husband  as  her  authorized  agent,  and 

Kitchens,   31    S.    Car.  490;  10   S.   E.  secure  the  same  by  a  valid  mortgage 

Eep.  224  ;  Law  v.  Lipscomb,  31  S.  Car.  of  her  separate  estate,  yet  she  can  not 

504 ;  10  S.  E.  Eep.  226, 1104 ;  Hibernia,  do  this  for  the  benefit  of  her  husband. 


1684  CONTRACTS    OF    MARKIED    WOMEN.  §    1276 

Where  a  married  woman  borrows  money  from  one  who  is  led 
to  believe  that  it  is  for  her  separate  use,  her  contract  to  repay 
the  same  may  be  enforced  whether  it  was  in  fact  borrowed  for 
her  use  or  that  of  her  husband.' 

§  1276.  Earnings  from  keeping  boarders. — In  Pennsylvania 
property  purchased  by  a  wife  with  profits  arising  from  keeping 
boarders  in  a  house  rented  and  supplied  with  necessaries  by 
her,  with  her  own  funds,  is  not  liable  for  her  husband's  debts. 
The  fact  that  a  husband  furnished  his  wife  with  money  to  as- 
sist in  paying  the  price  of  a  farm  bought  by  her  does  not 
authorize  his  creditors  to  levy  on  the  growing  grain  and  other 
personalty  on  the  farm.  And  he  acquires  no  title  to  the  prod- 
ucts of  his  wife's  farm  managed  by  her  for  her  own  benefit 
because  he  voluntarily  bestows  labor  on  it.'  The  act  of  1887 
providing  that  "property  of  every  kind  owned,  acquired  or 
earned  by  a  woman  before  or  during  hey  marriage  shall  belong 
to  her  and  not  to  her  husband,"  confers  on  a  married  woman 
an  exclusive  property  in  the  earnings  of  her  own  hands.  A 
married  woman  may  recover  from  the  estate  of  one  who  has 

provided  the  lender  has  knowledge  of  aged  by  her  for  her  own  use  and  ben- 
such  intended  use  when  he  makes  the  efit,  does  not  acquire  a  title  to  the 
loan.'  "  products  mereh'  by  the  labor  which 

'  Bratton  v.  Lowry,  39  S.  Car.  383;  he  voluntarily  bestows  upon  it.   Eush 

17  S.  E.  Rep.  832.  v.  A^ought,  65  Pa.  St.  437.  To  the  same 

^Phillips  u.  Hall,  160  Pa.  St.  60;  28  effect  are  numerous  other  cases, 
Atl.  Rep.  502,  per  Sterrett,  J.:  "The  among  which  are  Wieman  v.  Ander- 
small  return  thus  produced  by  the  in-  son,  42  Pa.  St.  311 ;  Sixbee  r.  Bowen,  91 
vestment  of  part  of  her  separate  es-  Pa.  St.  149;  Welrh  v.  Kline,  57  Pa.  St. 
tate,  etc.,  in  keeping  a  boarding  428;AVayneri.Lewis,lMonaghan(Pa.) 
house,  belonged  to  herself  and  not  to  305 ;  16  Atl.  Rep.  862  ;  Seeds  v.  Kahler, 
her  husband,  and  his  creditors  have  76  Pa.  St.  262 ;  Shuster  v.  Kaiser,  111 
no  claim  upon  it.  In  SiWeus  v.  Per-  Pa.  St,  215;  2  Atl.  Rep.  110.  But,  sup- 
ter,  74  Pa.  St.  448,  a  wife  owning  a  posing  plaintiff's  husband  had  fur- 
tavern  stand  entered  into  a  copart-  nished  her  with  $650  to  assist  her  in 
nership,  and  with  the  profits  tliereof  paying  purchase-money  of  the  farm, 
purchased  property  which  was  claimed  his  creditors  could  not  avail  them- 
by  her  husband's  creditors.  It  was  selves  of  the  money  thus  advanced  by 
held  that  the  property  thus  purchased  levying  on  the  grain  in  the  ground, 
was  not  liable  for  her  husband's  and  other  personal  property  on 
debts.  So,  too,  a  husliand  who,  in  the  plaintiff's  farm,  belonging  to  her,  and 
enjoyment  of  the  marital  relation,  is  in  which  her  husband  never  had  any 
pevuntted  to  live  and  be  maintained  interest." 
upon  the  property  of  his  wife,  man- 
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boarded  in  her  family,  under  contract  with  the  husband,  for 
services  rendered  by  her  in  nursing,  attending,  and  washing 
for  the  boarder,  even  though  such  services  extended  over  a 
period  of  three  years,  and  no  claim  was  ever  made  by  her  on 
the  boarder  during  his  life-time.'  In  has  been  held  in  a  recent 
Wisconsin  case  that  money  received  by  a  wife  for  the  board  of 
her  brother  belongs  to  her  husband,  it  appearing  that  he  paid 
for  the  provisions  and  defrayed  all  the  household  expenses.^ 
Under  the  Nebraska  statute  the  earnings  of  the  wife,  made 
while  she  is  living  With  her  husband,  and  engaged  in  no  sep- 
arate business,  are  the  property  of  the  husband,  and  liable  to 
the  claims  of  his  creditors.' 


'  Appeal  of  Ehodes,156  Pa.  St.337 ;  27 
Atl.  Rep.  35,  per  Green,  J.:  "We 
are  very  clearly  of  opinion  that  she 
can  sue  for  her  earnings,  under  the 
second  section  of  the  act,  and  that  she 
need  not  join,  her  husband  in  such 
suit,  if  he  is  living.  The  claim  seems 
to  us  to  be  excessive,  and  therefore  it 
must  be  scrutinized  closely.  There 
was  much  delay  in  preferring  it,  but 
that  may  be  because  the  appellant's 
husband  was  indebted  to  the  de- 
ceased, and  she  did  not  want  to  annoy 
him  with  it.  But  that  circumstance 
will  not  deprive  her  of  her  legal  right. 
She  was  not  an  ordinary  house  serv- 
ant, and  therefore  does  not  come 
within  the  operation  of  the  principle 
declared  in  McConnell's  Appeal,  97 
Pa.  St.  31.  As  the  record  stands  now, 
she  seems  to  be  fairly  entitled  to  a 
reasonable  compensation." 

*  Bloodgood  V.  Meissner,  84  Wis. 
452 ;  54  N.  W.  Rep.  772 ;  per  Wins- 
low,  J.:  "Hamil  v.  Henry,  69  Iowa, 
725 ;  Barnes  v. Moore's  Estate, 86  Mich. 
585.  In  Bloodgood  v.  Meissner,  84  Wis. 
452,  the  court  said :  'Under  the  circum- 
stances here  present,  such  board 
moneys  can  not  be  held  to  be  the 
individual  earnings  of  the  wife,  so 
as  to  become  her  separate  property 
under  the  provisions  of  section  2343, 
Revised  Statutes.   Being  the  property 


of  the  husband,  she  could  not,  as 
against  his  creditors,  acquire  title  to 
them  by  gift  from  her  husband,  un- 
less, indeed,  they  were  exempt  mon- 
eys.' " 

'  Brittain  v.  Crowther,  54  Fed. 
Rep.  295,  per  Caldwell,  J.:  "While 
the  cases  may  not  be  entirely  har. 
monious  upon  the  question  of  the 
husband's  right,  under  these  modern 
statutes,  to  the  earnings  of  his  wife 
for  labor  performed  by  her  for  third 
persons,  the  authorities  are  uniform 
that  such  statutes  do  not  operate  to 
give  the  wife  a  legal  claim  upon  her 
husband,  or  his  estate,  for  wages  for 
performing  her  domestic  duties  as  a 
wife,  or  for  aiding  and  assisting  him, 
by  her  labor,  in  any  business  pursuit 
he  may  be  engaged  in,  anc  any  prom- 
ise of  the  husband  to  pay  his  wife  for 
such  services  is  without  consideration 
and  void,  as  against  the  claims  of  his 
creditors;  and  property  transferred 
to  the  wife  by  the  husband  to  pay  for 
such  services,  long  after  they  were 
rendered,  and  after  he  has  become 
insolvent,  or  is  largely  in  debt,  may  be 
seized  and  appropriated  to  the  pay- 
ment of  the  husband's  debts."  Citing 
Kelley  on  Contracts  of  Married 
Women,  152,  and  cases  cited;  Seitz 
■u.  Mitchell,  94  U.  S.580,  584  ;  Mitchell 
V.  Seitz,  1  McArthur,  480;  McAnally 
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§  1277.  The  rule  in  California,  Montana,  Virginia,  and  New 
York. — Under  the  California  code,  allowing  husband  and  wife 
to  enter  into  any  engagement  or  transaction  with  each  other 
respecting  property,  and  providing  that  they  may  by  contract 
alter  their  legal  relations  to  property,  and  making  their  mutual 
consent  a  sufficient  consideration  for  such  an  agreement,  a 
husband  may  relinquish  to  his  wife  his  right  in  money  to  be 
earned  by  her  in  nursing  and  boarding  a  person,  so  that  she 
may  sue  therefor  without  joining  him.'  Although  a  married 
woman  has  not  complied  with  the  statute  in  respect  to  married 
women  becoming  sole  traders,  nor  filed  a  separate  property 
list,  she  may  svie  for  and  recover  money  due  for  board  fur- 
nished by  her  and  for  offices  rented  by  her  husband,  he  hav- 
ing assigned  the  claim  to  her,  and  testified  in  support  of  her 
right  to  collect  it  and  the  money  due  for  the  board,  and  there 
being  no  claim  asserted  by  creditors  of  the  husband.^  It  is  a 
principle  of  the  common  law,  which  has  been  repeatedly  rec- 
ognized in  Virginia,  that  marriage  is  an  absolute  gift  to  the 
husband  of  all  the  personal  estate  of  the  wife,  of  which  she  is 
beneficially  possessed  in  her  own  right  at  the  time  of  the  mar- 
riage, or  which  may  come  to  her  during  the  coverture,  includ- 
ing her  earnings,  or  the  products  of  her  skill  and  labor.'  Un- 
der the  Virginia  married  woman's  act  of  1877,  a  woman  could 
not  acquire  a  separate  estate  by  her  own  earnings  ;  this  not  be- 

•(/.  O'Neal,  56  Ala.  299;  Clinton,  etc.,  same  chapter,  she  may  become  en- 
Manufacturing  Co.  V.  Hummell,  25  N.  titled  to  receive  the  same  by  virtue  of 
J.  Eq.  45;  Cramer  v.  Eeford,  17  N.  J.  a  contract  between  herself  and  her 
Eq.  367,  382;  Humes  ■ii.  Scruggs,  94  husband.  We  do  not  mean  by  this 
U.  S.  22;  Hamill  v.  Henry,  69  Iowa,  that  they  may  stipulate  for  a  pecuni- 
752;  28  N.  W.  Eep.  32;  Triplett  v.  ary  compensation  to  be  paid  by  one  to 
Graham,  68  Iowa,  135;  12  N.  W.  Rep.  the  other  for  performing  the  duties 
143.  that  pertain  to  the  relation,  such  as 
'  Wren  D.Wren,  100  Cal.  276;  34  Pac.  caring  for  and  managing  the  family 
Eep.  775,  per  DeHaven,  J. :  "  While  and  the  household  of  the  family,  but 
it  may  be  true  that  a  married  woman  confine  the  proposition  to  services 
will  not,  solely  by  virtue  of  the  pro-  rendered  to  others,  and  compensation 
visions  in  Gen.  St.  1878,  c.  69,  §  1,  from  others  for  such  services." 
be  entitled  to  moneys  due  from  ^  Strayer  ii.  Leonard,  13  Mont.  435; 
boarders  or  others  earned  by  her  in  34  Pac.  Eep.  880. 

and  about  the  keeping  and  manage-        '  Campbell  r.  Bowles,  30  Gratt.  (Va.) 

ment  of  the  family  household,  there  652;  Yates  d.  Law,  86  Va.  117;  9S.E. 

can  be  no  doubt  that  under  section  4,  Eep.  508. 
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ing  permitted  until  tlie  amendent  to  the  code,  which  took  ef- 
fect in  1888.'  It  is  provided  by  the  New  York  married  woman's 
act  of  1860  that  a  married  woman  may  bargain,  sell,  assign, 
and  transfer  her  separate  personal  property,  and  carry  on  any 
trade  or  business,  and  perform  any  labor  or  services  on  her 
sole  and  separate  account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor,  or  services,  shall  be  her 
sole  and  separate  property,  and  may  be  used  or  invested  by 
her  in  her  own  name.  But  this  act  does  not  wholly  abrogate 
the  rule  of  the  common  law  entitling  the  husband  to  the  serv- 
ices and  earnings  of  the  wife.  She  may  still  allow  him  to 
claim  and  appropriate  the  fruits  of  her  labor,  and  in  the  ab- 
sence of  an  election  on  her  part  to  labor  on  her  account,  or  of 
circumstances  showing  her  intention  to  avail  herself  of  the 
privilege  conferred  by  the  statute,  the  husband's  common  law 
right  is  unaffected.  Where,  therefore,  the  husband  and  wife 
are  living  together,  and  mutually  engaged  in  providing 
for  the  support  of  themselves  and  their  family,  and  there  is 
nothing  to  indicate  an  intention  on  the  part  of  the  wife  to 
separate  her  earnings,  the  husband  may  maintain  an  action  in 
his  own  name  to  recover  them.^  Assuming  that  under  the 
New  York  married  woman's  act  of  1860  an  agreement  by  the 
husband  that  the  title  to  a  claim  for  board  shall  vest  in  the 
wife  is  valid,  an  authority  given  by  the  husband  in  such  a  case 
that  payment  may  be  made  to  her  does  not  vest  in  her  a  legal 
title  to  the  claim." 

§  1378.  Wife's  land— Wife's  horses— The  rule  in  Pennsyl- 
vania.— Where  a  husband  and  wife  occupy  land  bought  with 
her  money,  title  to  which  was  taken  in  his  name  through  mis- 
take, and  he  continues  to  recognize  her  title,  the  possession  is 
hers,  so  that  the  five  years'  limitation  against  the  enforcement 
of  resulting  trusts  under  the  Pennsylvania  statute  will  not  run, 
it  being  inapplicable  where  the  cestui  que  trust  is  in  possession.* 

1  Grant  v.  Sutton,  90  Va.  771 ;  19  S.  E.        «  Miller  v.  Baker,  160  Pa.  172 ;  28  Atl. 
Eep.  784.  Eep.   648,  per  McCollum,  J.:     "The 

2  Birkbeck  D.  Ackroyd,  74N.  Y.356.    husband's    continued    recognition  of 
'  Stamp  V.  Franklin,  144  N.  Y.  607.     his  wife's  title  to  the  land  rendered 

See  Coleman  v.  Burr,  93  N.  Y.  17.  her  possession  of  it  as  complete  and 
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In  an  action  by  a  woman  and  her  husband  against  a  sheriff  to 
recover  the  value  of  horses  levied  on  and  sold  by  the  defendant  as 
the  property  of  the  husband,  and  alleged  to  be  the  wife's  prop- 
erty, where  there  was  evidence  that  the  horses  were  purchased 
by  the  husband,  at  the  wife's  request,  to  supply  the  place  of 
horses  formerly  owned  by  her  in  her  own  right,  and  that  the 
notes  given  by  him  for  the  price  of  the  horses  were  paid  by  her 
with  her  own  naoney,  it  was  error  to  direct  a  verdict  for  defend- 
ant, since  the  statute  gives  a  married  woman  the  same  right  to 
acquire  property,  and  in  the  same  manner,  as  if  she  were  feme 
sole}   A  gift  of  money  by  a  husband  to  his  wife,  void  as  against 


effectual  against  him  as  if  tlie  deeds 
had  been  made  directly  to  her.  It  is 
well  settled  that  the  limitation  re- 
ferred to  does  not  run  against  a  cestui 
que  trusiin  possession.  Clark  v.  Trin- 
dle,  52  Pa.  St.  492 ;  AVilliard  v.  Wil- 
hard,  56  Pa.  St.  119;  Douglass  v.  Lu- 
cas, 63  Pa.  St.  9.  The  possession  by 
a  husband  and  wife  of  the  wife's  land 
is  referable  to  her  title  and  the  mari- 
tal relation.  His  occupancy  of  it  re- 
sults from  and  accords  with  his  rela- 
tion to  the  owner,  and  it  is  not  in  any 
sense  adverse  to  hers  ;  nor,  as  between 
them,  will  the  mere  continuance  of 
such  occupancy  for  any  space  of  time 
operate,  in  equity  or  by  force  of  any 
statute,  as  an  extinguishment  or  bar 
to  the  assertion  of  her  title.  In  such 
case  her  possession  is  the  dominating 
one,  and,  as  against  him,  will  protect 
her,  although,  through  his  inattention 
and  the  mistakes  of  her  vendors,  he  is 
clothed  with  the  bare  legal  title  to  tlie 
property . ' ' 

'Gockleyu.  Miller,162Pa.St.271;  29 
Atl.  Rep.  735,  per  Sterrett,  C.  J. :  "If 
the  beneficial  plaintiff's  alleged  own- 
ership of  the  horses  in  question  had 
antedated  the  married  person's  prop- 
erty act  of  June  3,  1887,  the  learned 
trial  judge  would  doubtless  have  been 
right  in  holding  that  the  testimony 
was  insufficient  to  justify  submission 
of  her  case  to  the  jury ;  but  the  testi- 


mony on  which  she  relied  relates  to 
transactions  subsequent  to  the  passage 
of  said  act,  on  the  provisions  of  which 
the    legal    effect    of    said    testimony 
largely  depends.  That  act  has  been  be- 
foreusfor  construction  in  several  cases 
among  which  are :  Latrobe,  etc.,  Asso- 
ciation V.  Fritz,  152  Pa.  St.  224  ;  25  Atl 
Eep.  558  ;  Milligan  ti. Phipps,153  Pa.  St, 
208;  25  Atl.  Hep.  1121;  Abell  v.  Chat- 
tee,  154  Pa.  St.  254 ;  26  Atl.  Eep.  364 
Adams  v.   Grey,   154  Pa.   St.  258;  26 
Atl.  Eep.  423;   Campe  v.  Home,  158 
Pa.  St.  508;  27  Atl.  Eep.  1106;  Steffen 
V.  Smith,  159  Pa.  St.  207;  28  Atl.  Eep. 
295;  and,  in  effect,  we  have  formerly 
held  that  its  provisions  have  worked 
a  radical    change    in  the  contractual 
capacity  of  married  women,  and  hence 
many  of  the  authorities  which  were 
applicable  to  questions  arising  before 
its  passage  are  now  inapplicable.   Re- 
ferring to  the  clause   declaring  that 
'every  married  woman  shall  have  the 
same  right  to  acquire     *     *     *     prop- 
erty,  real   or    personal,     *     ■*     *     in 
the  same  manner  as  if  she  were  feme 
sole,'  it  was  said  in  the  case  last  cited  : 
'This  plainly  emancipated   her  from 
her  common-law  disabilities,  and  au- 
thorized her  to  contractas  afeme  sole.' 
Instead  of  being  strictly  and  narrowly 
exceptional,  as  it  was  under  the  act  of 
1848,    her    capacity    to   contract  has 
practically  become  the  general  rule." 
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his  existing  creditors,  and  used  by  her  as  part  payment  for  an 
hotel,  does  not  entitle  the  creditors  to  subject  to  their  demands 
any  part  of  the  profits  realized  by  the  wife  in  conducting  the 
business,  and  in  afterwards  selling  the  same  at  an  advance,  but 
all  they  can  ask  is  a  return  of  the  money,  with  interest,  which 
the  husband  gave  away  ineffectually  as  against  their  rights.' 
Where  a  husband  tells  his  wife  that  certain  land  of  his  shall 
be  considered  hers,  but  afterwards  sells  the  land,  and  invests 
the  proceeds  in  business,  the  wife  can  not  claim  that  the  said 
proceeds  are  hers,  as  against  the  husband's  creditors.'' 

§  1279.   Proceeds  of  separate  property — Crops — Interest. — • 

If  a  married  woman  purchases  personal  property  with  money 
of  her  own,  the  property  thus  purchased  is  as  much  hers  as 
was  the  money  with  which  she  purchased  it.'  The  Indiana 
Revised  Statutes  provide  that  no  lands  of  any  married  woman 
shall  be  liable  for  the  debts  of  her  husband,  but  such  lands 
and  the  profits  therefrom  shall  be  her  separate  property,  as 
fully  as  if  she  were  unmarried,  and  that  the  personal  property 
held  by  a  wife  at  the  time  of  her  marriage,  or  acquired  during 
coverture,  by  descent,  devise,  or  gift,  shall  remain  her  own 
property,  to  the  same  extent  as  her  realty  so  remains.  It  has 
been  held  that  money  received  by  a  wife  in  payment  for  her 
land  sold  during  coverture  was  her  separate  property.'     Since 

'  In  re  Karstorp's  Estate,  158  Pa.  St.  not  sanction    this   claim,    as  against 

30 ;  27  Atl.  Eep.  739.  Lohr's  creditors.   Baclcer  v.  Meyer,  43 

^Brittain  v.  Crowther,  54  Fed.  Eep.  Fed.  Rep.  702;  Peters  u.  Ft.  Madison 

295,    per   Caldwell,    J.:     "After  the  Construction   Co.,   72   Iowa,  405;   34 

patent  was  issued  to  Lohr  for  the  land,  N.  W.  Rep.  190;  Humes  i!.  Scruggs,  94 

Mrs.    Lohr   says:       'I    told    him     I  U.S.  22." 

thought  I  had  earned    the    place,  in  '  Spooner  v.  Reynolds,  50  Vt.  437 ; 

holding  it,  and  I  thought  it  was  right  Knapp  v.  Smith,  27  N.  Y.  277. 

it  should  be    mine,    and    he  said  it  *  Parrett  v.  Palmer,  8  Ind.  App.  356 ; 

should  be.'    This  was    all  that  was  35  N.  E.  Rep.  713,  per  Gavin,  J.:  "It 

said  or  done    about  this  land.    The  would  be  a  barren  ideality,  indeed,  to 

land  was  afterward  sold  by  Lohr,  and  hold  that  a  woman  should   have  the 

the  proceeds  used  in  his  business,  and  rent  corn  that  grew  on  her  land,  or 

Mrs.  Lohr  now  claims  that  the  pro-  could  own  a  drove  of  hogs  given  her 

ceeds  of  the  sale  belonged  to  her,  and  by  her  father,  but  if  she  sold  them 

constituted   a,   debt   against  her  hus-  the  money  would  be  her  husband's, 

band  because  he    had    told  her  the  Such   an    holding  would  not  accord 

land  should  be  hers.    The  law  will  with  the  spirit  of  later  times.    The 
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under  the  Missouri  statute  crops  grown  on  a  wife's  land  be- 
long to  her,  free  of  her  husband's  debts,  she  has  the  right  to  di- 
rect the  payment  of  the  proceeds  on  her  debt  for  the  price  of 
the  land;  and  neither  her  husband,  without  written  authority, 
nor  the  creditor,  can  apply  them  to  a  debt  of  the  husband.' 
Interest  due  from  a  husband  on  money  borrowed  from  his  wife, 
and  agreed  to  be  paid  her  for  its  use,  is  her  separate  property.* 


case  of  Mahoney  v.  Bland,  14  Ind. 
176,  is  relied  upon  by  appellant  in 
support  of  his  proposition,  and  it  does 
sustain  it,  but  it  has  been  repudiated 
by  later  cases.  In  Ireland  v.  Webber, 
27  Ind.  256,  it  is  said:  '  We  can  not 
see  why  property  purchased  with  the 
proceeds  of  the  sale  of  the  wife's 
lands  is  not  as  much  hers  as  that  pur- 
chased with  the  proceeds  of  the  rents, 
issues  and  profits  therefrom.  It  is 
claimed  that,  inasmuch  as  the  prop- 
erty in  controversy  (having  been 
bought  with  the  proceeds  from  the 
sale  of  the  lands)  was  not  held  by 
the  wife  at  the  time  of  her  marriage, 
and  was  not  acquired  by  her  during 
coverture,  by  descent,  devise,  or  gift, 
it  is  liable  to  attachment  as  the  prop- 
erty of  the  husband  for  the  payment 
of  his  debts.  We  think  otherwise. 
The  appellant  relies  on  Mahoney  v. 
Bland,  14  Ind.  176,  for  a  reversal  of 
the  judgment  in  the  case  at  bar.  But 
we  do  not  think  that  the  case  can  be 
reconciled  with  the  ruling  in  Johnson 
V.  Runyon,  21  Ind.  115.'  In  Bellows 
V.  Rosenthal,  31  Ind.  116,  it  is  decided 
that  goods  purchased  with  money 
which  was  her  separate  estate,  or  the 
proceeds  thereof,  were  the  separate 
property  of  the  wife.  In  Derry  v. 
Dei-rj',  98  Ind.  319,  it  is  said  that  a 
trust  results  to  the  wife  where  the 
husband  takes  in  his  own  name 
title  to  land  purchased  with  the  'pro- 
ceeds or  accumulations'  from  the 
wife's  separate  estate  in  his  hands. 
In  Garner  v.  Graves,  54  Ind.  188,  our 
supreme  court  held  that  notes  taken 
by  the  husband  in  his  own  name  in 


payment  for  his  wife's  real  estate  be- 
longed in  equity  to  her,  and  not  to 
his  estate.  Whatever  language  there 
may  be  in  Abshire  v.  State,  53  Ind. 
64,  which  would  seem,  in  its  literal 
interpretation,  to  be  inconsistent  with 
these  holdings,  must  be  considered 
with  reference  to,  and  limited  to,  the 
circumstances  of  that  particular  case. 
The  principle  asserted  is  no  new  one. 
We  find  it  supported  by  Story  on 
Equity  Jurisprudence,  §  1375,  where 
he  is  speaking  of  the  separate  allow- 
ance to  a  wife  at  common  law :  '  And 
if  such  allowances  are  invested  in 
jewels,  or  other  ornaments  or  proper- 
ty, the  latter  will  be  entitled  to  the 
same  protection  against  the  husband 
and  his  creditor's.'  See  also,  Liebes 
V.  Steffy  (Ariz.),  32  Pac.  Eep.  261; 
Schurman  v.  Marley,  29  Ind.  458." 

1  Brown  V.  Brown,  124  Mo.  79;  27 
S.  W.  Eep.  552,  per  McFarlane,  J. : 
"The  husband,  if  he  had  desired  to 
do  so,  had  no  right  to  divert  the 
money  from  the  purposes  to  which 
the  wife  directed  that  it  should  be  ap- 
plied. The  rule  is  also  well  settled 
that  the  debtor  has  the  right  to  direct 
the  application  of  payments  to  any 
one  of  several  debts,  and  it  is  only 
when  no  direction  is  given  by  him 
that  the  creditor  can  make  the  appli- 
cation. Beck  V.  Haas,  111  Mo.  264; 
20  S.  W.  Eep.  19,  and  cases  cited. 
This  payment  was  made  after  the 
married  woman's  act  of  1875  went 
into  effect." 

^  Hamilton-Brown  Shoe  Co.  v.  Whit- 
aker,  4  Texas  Civ.  App.  380;  23  S.  W. 
Eep.  520. 
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§  1280.  As  to  cattle's  increase. — Where  a  husband  pastures 
his  wife's  cattle  in  return  for  their  use  for  dairy  purposes, 
she  reserving  the  increase,  such  use  by  the  husband,  accom- 
panied by  a  representation  on  his  part  that  they  were  his, 
can  not,  in  the  absence  of  any  such  representation  on  her 
part,  or  any  act  tending  to  mislead  one  holding  a  judgment 
against  her  husband  as  to  the  ownership  of  the  stock,  estop 
the  wife  from  setting  up  ownership  to  defeat  an  execution  lev- 
ied on  the  stock  under  such  judgment.  And  an  inventory 
of  the  wife's  separate  property,  filed  with  the  recorder,  is  ad- 
missible in  evidence  against  a  judgment  creditor  of  her  hus- 
band, in  an  action  to  recover  her  separate  property  seized  by 
him  on  .execution,  although  the  husband's  debt  to  him' was 
contracted  before  such  filing,  if  the  levy  of  execution  was 
made  subsequent  thereto.'  There  is  no  presumption  of  law 
that  personal  property  in  the  possession  of  the  wife,  while  liv- 
ing with  her  husband,  belongs  to  the  husband.^ 

§  1281.  Legacy  as  separate  estate — Products  throngh  hus- 
band's efforts. — Under  the  West  Virginia  code,  which  author- 
izes a  married  woman  to  take  and  hold  real  and  personal 
property  for  her  sale  and  separate  use,  where  a  man  marries 
a  woman  entitled  to  a  legacy  under  a  will  taking  effect  prior 
to  the  date  on  which  the  code  went  into  effect,  the  legacy  be- 
comes the  wife's  separate  property  if  the  husband  fail  to  re- 
duce it  to  possession  before  that  date.^  The  fact  that  an  in- 
solvent husband  voluntarily  bestows  his  labor  and  skill  in  the 

'Paden  v.  Goldbaum  (Cal.  1894),  37  silence  when  she  was  called  upon  to 
Pac.  Rep.  759,  per  Haynes,  0. :  "That  assert  her  ownership,  her  title  to  the 
the  husband  generally  spoke  of  the  property  would  not  be  affected.  There 
property  as  his  is  doubtless  true,  but  would  be  little  protection  given  the 
it  does  not  appear  that  he  ever  spoke  wife  in  respect  to  her  separate  prop- 
so  of  it  when  the  question  of  owner-  erty,  if,  upon  the  facts  of  this  case,  it 
ship  was  discussed,  or  otherwise  than  could  be  taken  to  satisfy  the  hus- 
casually  in  connection  with  the  dairy  band's  debt.  Compare  Barnhart  v. 
business  he  was  conducting.  But  if  he  Fulkerth,  90  Cal.  159 ;  27  Pac.  Rep. 71." 
had  asserted  his  ownership  when  that  ^Farwell  v.  Cramer,  38  Neb.  61;  56 
was  a  material  question,  unless  it  was  N.  W.  Rep.  716. 

with  the  knowledge  of  the  wife,  and  ^Trapnellti.  Conklyn,37  W.Va.  242; 

the    defendant    was    misled    by  her  16  S.  E.  Rep.  570. 
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business  of  farming  carried  on  by  his  wife  on  land  which 
is  her  separate  property,  and  operated  with  her  separate  prop- 
erty, will  not,  in  the  absence  of  fraud,  render  the  products 
the  property  of  tlie  husband,  and  liable  for  his  debts;  but,  if 
such  products,  after  the  support  of  the  family,  leave  a  surplus 
in  property  attributable  to  his  skill  and  labor,  equity  will  make 
a  just  apportionment  between  wife  and  creditors.' 

§  1282.  Evidence  of  wife's  separate  property. — A  wife  pur- 
chased land,  and  paid  out  of  her  own  funds  two-thirds  of  the 
purchase  price,  besides  all  interest,  taxes,  and  expenses.  She 
held  the  property  in  her  own  right  for  more  than  sixteen  years, 
and  for  six  of  them  after  the  death  of  her  husband,  when  her 
husband  went  into  bankruptcy,  and  omitted  this  property 
from  his  schedule  without  complaint  from  any  creditor,  when 
the  inventory  of  his  succession  omitted  it  without  any  such 
complaint,  and  she  died  without  any  attack  on  her  title.  It 
was  held  that  an  adjudicatee  of  a  sale  under  order  of  court  ob- 
tains a  good  title. ^  Where  personalty  bought  by  an  execution 
creditor  at  sheriff's  sale,  but  left  in  possession  of  the  debtor, 
a  married  woman,  is  afterwards  attached  by  another  creditor 
as  the  property  of  the  husband,  and  a  contest  arises  as  to 
whether  the  husband  or  wife  was  in  possession,  and  to  which 
of  them  the  property  had  belonged  to,  a  lease  to  the  wife  of  the 
premises  in  which  the  property  was  situated  is  competent  to 
show  possession  in  her.^  The  burden  is  on  the  mortgagee  to 
prove  that  a  debt  secured  by  the  mortgage  of  a  married  woman 

^  Trapnell'w.  Conklyn,37  W.Va.  242;  conveyance,  and  that  he  promised  to 

16  S.  E.  Eep.  570.  convey  to  her,  and  that  she  had  noti- 

^  Succession  of  Lewis,  45  La.  Ann.  fied  plaintiffs  before  suit  of  her  inter- 

883  ;  12  So.  Rep.  952.  est  in  the  land, which  they  denied,  and 

'  Huebler  v.  Smith,  62  Conn.   186;  tliat  the  tax  receipts  showed  payments 

25   Atl.  Rep.  658.     Where  on  attach-  sometimes  by  the  husband  and  some- 

irient  of    land,    defendant's   wife   in-  times  by  the  wife,  and  that  he  leased 

trrvened,  claiming  to  be  the  owner,  the  property,  and  collected  the  rents, 

and  it  appeared  that  she  had  §15,000  and  had  made  a  mortgage  thereon  in 

when  she  married  defendant,  who  had  his  own  name,  it  was  held  that  the 

no  money  then  and  never  acquired  wife  waa  not  the  owner  of  the  lots, 

any,  and  that  her  money  paid  for  the  Mcintosh  v.  Lee,  89  Iowa,  488;  56  N. 

land,  and  she  did  not  know  the  title  "W.  Rep.  540. 
wus   in  her  husband  until  after  the 


§    1282  CONTRACTS    OF    MARRIED    WOMEN.  1693 

was  ill  relation  to  her  separate  estate,  and  not  a  debt  of  her 
husband.'  On  foreclosure  of  a  mortgage  given  by  a  hus- 
band and  wife  to  secure  a  debt  of  the  husband,  a  claim 
by  the  wife  that  the  land  covered  thereby  was  hers,  and  that 
the  mortgagee  knew  it  was,  is  sustained  by  evidence  of  the 
wife  and  her  husband  and  daughter  that  she  so  stated  to  the 
mortgagee  when  the  mortgage  was  executed,  and  that  the  mort- 
gagee knew  that  the  title  to  the  land  had  been  in  the  wife  pre- 
vious to  the  giving  of  the  mortgage,  although  the  mortgagee  de- 
nies that  the  wife  ever  made  to  him  any  claim  to  the  property.' 
Where  in  an  action  to  foreclose  a  mortgage  on  a  wife's  separate 
estate,  plaintiff  alleged  that  defendant  and  her  husband  executed 
and  delivered  a  deed  conveying  land  to  him  "in  trust,  the  condi- 
tions of  which  are  stated  in  a  separate  instrument  in  the  hands 
of  the  parties  of  the  first  part;"  that  the  deed  was  intended  as 
a  mortgage  for  moneys  advanced  to  defendant's  husband,  and 
that  at  the  time  of  its  delivery  plaintiff  executed  and  delivered 
to  defendant  and  her  husband  a  defeasance,  and  the  court 
found  that  no  such  contract  was  made  with  defendant's  hus- 
band, that  the  defeasance  was  never  delivered,  and  that  de- 
fendant knew  nothing  of  it  until  after  her  husband's  death,  it 
was  held  that  a  judgment  for  defendant  was  proper.'  Where, 
in  trespass  to  try  title  it  appeared  that  the  land  in  dispute  was 
conveyed  to  a  wife,  who  was  then  living  with  her  husband,  by 
a  deed  which  did  not  on  its  face  show  that  she  was  a  married 
woman,  or  any  fact  which  would  make  the  land  her  separate 
property,  and  she,  by  deed  acknowledged  before  her  husband 
as  county  clerk,  and  recorded  by  him,  but  in  which  he  did 
not  join,  conveyed  to  her  son-in-law,  plaintiff's  husband;  and 
he,  by  deed  also  acknowledged  before  the  husband  and  record- 
ed by  him,  but  in  which  plaintiff  did  not  join,  conveyed  to 
defendant's  grantor,  it  was  held  that  it  was  error  to  refuse  to 
charge  that,  if  it  was  the  intention  of  W.'s  husband  to  donate 
the  land  to  his  wife  when  it  was  conveyed  to  her,  it  would 
amount  to  a  gift,  and  make  it  her  separate  property.* 

iReid  V.  Stevens,  38  S.   Car.  519;        ^  Bull  ».  Strong,  98  0al.  27;  32  Pac. 
17  S.  E.Rep.  358.  Eep.  973. 

2  Klein  v.  Gantner,  135  Ind.  699;  35        « Fox  v.  Brady,  1  Texas  Civ.  App. 
N.  E,  Eep.  2,  following  Sohn  v.  Gant-    590;  20  S.  W.  Rep.  1024. 
ner,  134  Ind.  31 ;  33  N.  E.  Eep.  787. 
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§  1283.  Further  illustrations. — Where  a  man  and  wife  exe- 
ecuted  a  mortgage  on  certain  property  to  secure  his  debts,  and, 
after  their  deaths,  it  was  claimed  that  the  property  was  the 
wife's,  and  the  mortgage  invalid,  and  it  appeared  that  the  ven- 
dor received  the  price  from  the  husband,  the  sale  was  made  to 
the  latter,  and  he  immediately  took  possession,  and  made  im- 
provements such  as  to  make  it  his  homestead,  and  the  employer 
of  the  husband  testified  that  he  loaned  him  the  money  for  the 
purchase  and  tlie  improvements,  and  it  did  not  appear  that  the 
wife  had  more  than  two  hundred  dollars  after  her  marriage,  and 
this  she  had  two  years  before  the  purchase,  nor  did  it  appear 
that  any  part  of  this  had  passed  into  the  husband's  possession, 
except  that  the  vendor  testified  that  at  the  time  of  the  sale,  ten 
years  before,  the  husband  said  that  the  purchase  was  for  his 
wife,  who  was  furnishing  the  money,  it  was  held  that  the 
property  was  not  the  separate  estate  of  the  wife.' 

§  1284.   Liability  for  improvements  on  separate  estate. — The 

moral  obligation  of  a  married  woman  to  pay  for  material  or- 
dered for  her  without  previous  authority,  but  which  is  accepted 
and  used  in  a  house  on  her  separate  estate,  constitutes  suffi- 
cient consideration  for  a  note.*  Under  the  statutes  of  Idaho  a 
married  woman  may  contract  for  improvements  upon  her  sep- 

'  Ingram  v.  Illges,  98  Ala.  511 ;  13  So.  did  little  work.  It  was  understood  in 
Rep.  548.  While  plaintiff  was  work-  the  family  that  defendant  owned  the 
ing  for  defendant's  husband  on  his  farm,  and  she  gave  some  directions 
farm,  the  husband  conve^'ed  it  to  de-  regarding  the  work  thereon,  although 
fendant,  subject  to  a  mortgage,  and  her  son,  through  whose  hands  most  of 
she  put  on  a  second  mortgage,  and  the  income  passed,  assumed  a  good 
used  the  proceeds  in  erecting  a  house  deal  of  the  management.  On  one  oc- 
thereon.  Defendant  then  told  plaintiff  casion,  when  plaintiff  wanted  some 
that  she  had  a  deed  of  the  place,  and  money,  defendant  directed  her  son  to 
wanted  him  to  keep  on  working,  and  sell  some  produce  and  pay  him  there- 
she  would  pay  him.  Plaintiff  con-  from.  It  was  held  that,  although  the 
tinued  working  on  the  farm,  and  con-  burden  of  proof  was  on  plaintiff  to 
sidered  himself  in  defendant's  em-  show  a  contract  with  defendant,  and 
ploy.  Defendant  stated  to  others  that  in  regard  to  her  sole  property,  the 
she  was  liable  to  him  for  his  wages,  facts  warranted  a  recovery.  Mosher 
The  income  of  the  farm  was  used  in  v.  Kittle,  101  Mich.  345 ;  59  N.  W.  Rep. 
sapportingthe  family,  paying  the  mort-  497. 

gages,  and   certain   debts  of  defend-  ^Ferguson  w. Harris,  39  S.  Car.  323; 

ant's  husband,  who   was  infirm  and  17   S.  E.  Rep.  782. 
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arate  property.^  Where  land  was  owned  by  a  married  woman, 
and  both  she  and  her  husband  joined  in  the  lease,  and  they 
agreed,  on  its  expiration,  to  pay  for  certain  improvements  to 
be  erected  on  the  land,  and  a  lien  was  reserved  to  secure  the 
payment  therefor,  it  was  held  that  the  agreement  to  take  and 
pay  for  the  improvements  and  to  give  a  lien  was  binding  on 
the  wife  as  well  as  the  husband.  The  husband  was  personally 
bound  for  the  improvements,  even  if  the  wife  was  not,  and  she 
had  the  power  to  secure  the  performance  of  his  agreement  by 
giving  a  lien  on  her  property.'  The  separate  estate  of  a  mar- 
ried woman  is  liable  on  a  judgment  bond  executed  by  her  in 
her  own  name  for  money  borrowed  to  improve  her  separate  es- 
tate, under  the  Pennsylvania  statute  which  gives  a  married 
woman  the  same  right  to  hold,  possess,  and  improve  property 
as  if  she  were  a  feme  sole,  with  all  the  rights  and  liabilities  in- 
cident thereto.'  Under  this  same  enabling  statute  a  married 
woman  may  execute  a  valid  note,  with  power  to  confess  judg- 
ment, for  money  borrowed  for  the  benefit  of  her  separate  es- 
tate, and  bind  her  separate  estate  by  judgment  by  confession 
-  entered  thereon,  although  such  judgment  does  not  show  the 
consideration  and  her  direct  liability  on  the  face  of  the  record.* 
Although  a  married  woman  can  not  make  a  contract  that  will 
bind  her  personally,  she  may  create  a  liability  against  her  sep- 
arate estate  for  debts  contracted  by  her  on  the  credit  of  such 
estate.'     Under  the  West  Virginia  code  of  1887,  which  gives  a 

'Bassett  u.  Beam  (Idaho   1894),  36  money  to  improve  her  land.  The  right 

Pac.  Rep.  501.     And  a  debt  so  secured  to  confess  judgment  was  upheld.    See 

is  not  inhibited  by  section  2498  of  the  also,  Koechling  v.  Henkel,  144  Pa.  St. 

Eeviaed  Statutes.  215 ;  22  Atl.  Eep.  808. 

2  Bullock  B.  Grinstead,  95  Ky.  261 ;  24  'Shelton  v.  Hadlook,  25  Atl.  Eep. 

S.  W.  Eep.  867.  483;  62  Conn.  U3,  per  curiam:  "If  the 

'  Latrobe  Building  and  Loan  Asso-  debts  allowed  by  the  commissioners 

ciation  v.  Fritz,  152  Pa.  St.  224 ;  25  Atl.  were  contracted  upon  the  credit  of  her 

Eep.  558.  estate,  then  her  estate  alone  would  be 

*  McCormick  v.  Bottorf,  26  Atl.  Rep.  liable  for  their  payment.     Her  hus- 

545 ;  155  Pa.  St.  331 ;  Abell  v.  Chaffee,  band  would  not  be  liable.    Donalds 

154  Pa.  St.  254 ;  26  Atl.  Rep.  364.     In  v.  Plumb,  8  Conn.  447 ;  Imlay  v.  Hunt- 

Latrobe,  etc..  Association  v.  Fritz,  152  ington,20  Conn.  146 ;  Leavittu.Beirne, 

Pa.  St.  224;  25  Atl.  Rep.  558,  a  married  21  Conn.  1 ;  Taylor  u.  Shelton,  30  Conn, 

woman  borrowed  money,  for  the  secur-  122;    Wells    v.  Thorman,    37    Conn, 

ity  of  which  she  confessed  judgment  318;  2  Story's  Equity  Jurisprudence, 

in  the  lender's  favor,  and  uied  tlie  §§1401,1402.     In  .Tones  i).  Rice,  92  Ga. 
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married  woman  the  rents,  issues,  and  profits  of  her  separate 
estate  as  if  single,  free  from  the  control  of  her  husband,  she 
may  make  a  contract,  for  a  valuable  consideration,  giving 
permission  to  build  a  tramroad  along  a  creek  running  through 
her  property.' 

§  1285.  Suing  wife  on  covenants  as  separate  estate  con- 
tract.— Where  a  wife  joins  in  a  conveyance  with  her  husband 
and  receives  the  entire  consideration,  in  the  shape  of  a  deed  to 
other  property,  she  is  not  merely  her  husband's  surety  on  the 
covenants  of  their  deed,  but  is  contracting  for  her  own  sep- 
arate estate  ;  and  the  purchaser,  who  has  been  compelled  to 
pay  a  mortgage  not  excepted  from  warranty,  may  sue  her,  with 
her  husband,  on  the  covenant.' 


236;  18  S.  E.  Eep.  348,  Bleckley,  C. 
J.,  said:  "Nothing  appearing  to  the 
contrary,  we  may  presume  that  the 
common  law  prevails  in  the  state  of 
North  Carolina,  unaltered  by  statute, 
as  to  the  rights  and  powers  of  a  mar- 
ried woman  to  charge  her  separate  es- 
tate. The  common  law  disabled  her 
to  charge  herself  personally  by  any 
contract  for  the  payment  of  money. 
No  judgment  against  her  could  be  re- 
covered on  such  a  contract,  but  she 
had  capacity  to  charge  her  separate 
estate  by  her  contract,  whether  that 
estate  received  the  benefit  or  consid- 
eration of  the  debt  with  which  she  en- 
cumbered it  or  not.  In  order  to  charge 
it  for  anything  which  was  not  directly 
beneficial  to  it,  it  was  necessary  that 
she  should  manifest  her  intention  so 
to  do,  and  mortgaging  or  pledging  her 
separate  estate  for  the  payment  of  the 
debt  of  another  was  a  sufficient  mani- 
festation of  such  intention.  That  law 
did  not  disable  her  from  binding  her 
separate  estate  for  the  payment  of  her 
husband's  debt.  Prior  to  the  adoption 
of  the  code,  she  could  in  this  state,  if 
unrestrained  by  the  instrument  creat- 
ing her  separate  estate,  secure  her 
husband's  debt  in  this  manner.     Car- 


michael  v.  Walters,  33  Ga.  316.  It  was 
the  code  that  attached  this  new  disa- 
bility to  her  former  disabilities.  No 
similar  legislation  by  the  state  of 
North  Carolina  was  proved  on  the 
trial  of  this  case.  We  take  it,  there- 
fore, that  in  that  state  a  mortgage  by 
a  married  woman  to  secure  the  debt 
of  her  husband  would  be  valid  and 
enforcible." 

1  Tufts  V.  Copen,  16  S.  E.  Rep.  793; 
37  W.  Va.  623.  And  see  Owen  v.  Caw- 
ley,  36N.  Y.600;  Saratoga,  etc..  Bank 
V.  Pruyn,  90  N.  Y.  250. 

i!  Arthur  v.  Caverly,  98  Jlich.  82; 
56 N.  W.  Rep.  1102,  per  McGrath,  J.: 
"A  wife  who  joins  with  her  husband 
in  a  deed  of  lands  for  the  purpose  of 
securing  the  conveyance  to  herself  of 
other  property  can  not  be  said  to  be 
acting  as  a  surety  tor  her  husband. 
She  is,  in  such  case,  contracting  with 
respect  to  property  to  be  held  and 
owned  as  her  separate  estate.  In 
Russell  V.  People's,  etc.,  Bank,  39 
Mich.  671,  it  was  held  that,  had  the 
wife's  transfer  of  the  note  been  made 
for  any  purpose  of  her  own,  her  lia- 
bility could  not  have  been  ques- 
tioned. In  Johnson  v.  Sutherland, 
39  Mich.  579,  the  rule  is  laid   down 
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§  1286.    Separate  estate  liable  for  expenses  in  divorce  suit. — 

Since  a  wife  is  competent  to  sue  for  divorce,  and  is  liable  for 
costs  therein,  subject  only  to  the  court's  discretionary  allow- 
ances, her  employment  of  an  attorney  to  represent  her  in  such 
suit  binds  her  separate  estate,  and  not  her  husband.' 


that  a  married  woman's  promise  to 
pay  must  be  based  on  a  considera- 
tion in  the  shape  of  property,  and 
that  she  has  no  power  to  make  con- 
tracts, except  concerning  her  separate 
estate,  which  must  be  either  by  mak- 
ing agreements  concerning  property 
already  possessed,  and  referring  to  it, 
or  else  concerning  property  acquired 
by  the  contract,  or  in  consideration 
of  it.  In  either  case,  if  the  obligation 
was  entered  into  for  her  own  purpose, 
orthe  agreement  was  concerning  prop- 
erty to  be  acquired  by  her  in  consid- 
eration of  the  contract,  the  fact  that 
her  obligation  was  in  form  that  of  a 
surety  or  an  indorser  would  make  no 
difference.  The  wife  was  under  no 
disability,  for  the  reason  that  she  was 
contracting  for  property  which  was 
to  be  and  become  her  own." 

1  Wolfiott  1) .  Patterson ,  100  Mich .  227 ; 
58  N.  W.  Rep.  1006,  per  Montgomery, 
J. :  "It  is  contended  by  the  defendant 
that  the  husband  is  liable  for  such 
services,  and  that  the  wife  is  not.  The 
authorities  are  not  uniform  upon  the 
question,  but  we  think  the  weight  of 
authority  negatives  such  liability  on 
the  part  of  the  husband.  SeeSchouler 
on  Husband  and  Wife,  §  10-5,  and 
cases  cited  in  note.  In  some  of  the 
states  the  liability  of  the  husband  is 
asserted  (Sprayberry  v.  Merk,  30  Ga. 
81;  Porter  v.  Briggs,  38  Iowa,  166; 
Langbein  v.  Schneider,  16  N.  Y. 
Supl.  943),  and  in  these  jurisdic- 
tions it  is  held  that  the  wife  is  not 
competent  to  charge  herself  with  such 
expenses  (Musick  v.  Dodson,  76  Mo. 
624;  Cook  v.  Walton,  38  Ind.  228; 
Whipple  V.  Giles,  55  N.  PI.  139).  See, 
however,  dissenting  opinion  ofPet.tit, 


C.  J.,  in  Putnam  v.  Tennyson,  50  Ind. 
456.  We  think  the  cases  which  deny 
the  husband's  liability  are  more  con- 
sonant with  the  holdings  of  this  court 
that  one  who  supplies  the  wife  with 
goods  apparently  suitable  to  her  situa- 
tion in  life  does  so  at  his  peril,  and 
can  only  recover  if  the  husband  has 
failed  to  supply  necessaries.  Clark  v. 
Cox,  32  Mich.  204.  Is  the  wife  com- 
petent to  contract  for  such  services? 
The  wife  may  exhibit  her  bill  for 
divorce  in  her  own  name.  2  Howell's 
Annotated  Statutes,  §  6233.  And  in 
§  6235  it  is  provided  that  'in  every 
suit  brought,  either  for  a  divorce  or  for 
a  separation,  the  court  may  in  its  dis- 
cretion require  the  husband  to  pay 
any  sums  necessary  to  enable  the  wife 
to  carry  on  or  defend  the  suit  during 
its  pendenc}-,  and  it  may  decree  costs 
against  either  party  and  award  execu- 
tion for  the  same,  or  it  may  direct 
such  costs  to  be  paid  out  of  any  prop- 
perty  sequestered  or  in  the  power  of 
the  court,  or  in  the  hands  of  a  re- 
ceiver.' The  statute  clearly  indicates 
that  such  proceedings  are  to  be  main- 
tained at  the  cost  of  the  wife,  unless 
the  court  shall  relieve  her  of  such  cost 
by  an  order  for  expense  money  to  be 
paid  by  her  husband.  Ross  v.  Ross, 
47  Mich.  185 ;  10  N.  W.  Rep.  193.  It 
has  also  been  held  in  this  state  that  a 
married  woman  is  competent  to  assert 
her  rights  eitheras  plaintiff  or  defend- 
ant, and,  where  a  suit  is  brought 
against  her  as  defendant,  is  bound  to 
do  so.  Wilson  v.  Coolidge,  42  Slich. 
112;  3  N.W.  Rep.  285.  It  wouldseemto 
follow  logically  that,  having  the  power 
to  bring  suit,  and  being  in  such  suit 
responsible    for    costs,  she    must  be 
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§  1287.  Charging  or  disposing  of  separate  estate. — With  re- 
spect to  the  power  of  a  married  woman  over  her  separate  estate 
there  has  been  great  diversity  of  judicial  opinion,  both  in  En- 
gland and  in  America.  In  one  of  the  two  principal  classes  of 
cases  it  has  been  held  that  she  has  no  power  of  disposition,  ex- 
cept that  clearly  given  by  the  terms  of  the  instrument  creating 
the  estate  ;  while  in  the  other  the  ruling  has  been  that  she 
has  every  power  of  disposition,  except  such  as  may  have  been 
withheld  expressly  or  by  necessary  implication.  After  some 
fluctuation,  the  latter  is  now  the  prevailing  doctrine  in  Ten- 
nessee, as  it  is  in  England,  where  the  wife's  separate  estate  had 
its  origin.'  Where  the  notes  of  a  married  woman  are  a  charge 
on  her  separate  estate,  a  lien  is  fixed  on  such  separate  estate, 
or  her  equitable  interest  therein,  and  a  lis  pendens  created,  on 
the  filing  of  a  proper  bill  in  the  chancery  court  to  subject  such 
separate  estate,  describing  it,  to  the  satisfaction  of  the  notes, 
and  the  suing  out  of  a  summons  to  answer.^     It  is  well  settled 


held  competent  to  contract  for  the 
services  of  an  attorney  to  represent 
her  rights." 

'Wehster  r  Helm,  93  Tenn.  322: 
"Adams  on  Equity,  *45;  Young  v. 
'Young,  7  Cold.  (Tenn).  461;  Parker 
1'.  Parker,  4  Lea  (Tenn.),  392;  Light- 
foot  V.  Bass,  8  Lea  (Tenn.),  350;  Grot- 
enkemper  v.  Carver,  9  Lea  (Tenn.), 
281 ;  Scobey  ^.Waters,  10  Lea  (Tenn.), 
563;  Meneesv. Johnson, 12Lea(Tenn.), 
561.  A  person  conveying  or  devising 
property  to  a  married  woman  to  her 
sole  and  separate  use  may  give  her  full 
power  or  disposition  by  using  affirma- 
tive words  to  that  effect,  or  by  mere 
silence.  If,  in  the  settlement,  he 
says  nothing  on  the  subject,  he  is 
presumed  to  have  intended  that  she 
be  not  limited  or  restrained  in  dispos- 
ing of  the  property.  A  settlement 
without  limitation  or  restriction, 
therefore,  carries  with  it  unlimited 
powers'  of  disposition.  Unlimiteil 
power  of  disposition,  whether  arising 
from  express  terms  of  the  instrument 
creating  the  separate  estate,  or  from 


the  absence  of  restrictive  words  in- 
cludes unlimited  power  to  charge. 
AVilliams  ?'.Whiteman(  3ISS., Jackson, 
1875)  ;  Steifel  v.  Clark.  9  Baxt.  (Tenn.) 
466,  471.  This  seems  as  obvious  as 
that  the  whole  includes  all  of  its 
parts.  With  unlimited  power  of  dis- 
position, the  married  woman  may  dis- 
pose of  her  separate  estate  for  any 
purpose  she  may  choose,  for  her  own 
benefit  or  for  the  benefit  of  another 
person ;  and,  since  unlimited  power  of 
disposition  includes  unlimited  power 
to  charge,  as  the  greater  includes  the 
lesser,  she  may  likewise  charge  it 
with  the  payment  of  any  debt  or  en- 
gagement she  may  make,  whether  as 
principal  for  her  own  benefit  or  that 
of  her  estate,  or  as  surety  for  the  ben- 
efit of  another." 

2  Jordan  v.  Everett,  93  Tenn.  390 ;  21 
R.  W.  Rep.  1128,  per  Wilkes,  J.. 
"When  Mrs.  Everett  signed  the  notes 
in  controversy,  she  created  in  each 
instance  a  charge  against  her  sepa- 
rate estate,  which  could  not  be  en- 
forced  against   such    separate  estate, 
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in  Tennessee  that  a  married  woman  owning  a  separate  estate 
without  limitation  or  restriction  upon  her  power  of  alienation 
may  charge  that  estate  "with  her  contracts  or  engagements" 
by  an  express  agreement  to  that  effect.'  And  that  she  owns 
only  a  life  estate  in  the  property,  and  not  the  fee,  makes  no 
difference.     The  charge  is  good  to  the  extent  of  her  interest.' 

§  1288.  The  rule  in  Florida — Under  the  Florida  constitu- 
tion of  1885,  a  married  woman's  separate  statutory  real  or  per- 
sonal property  is  chargeable  in  equity  with  the  price  of  any 
property  purchased   by  her.'     But  where  it   does  not  appear 


but  it  in  no  way  enlarged  her  per- 
sonal liability  for  the  debt.  The  prop- 
erty itself  was  made  the  debtor,  and 
not  the  married  woman  personal- 
ly. This  charge  against  her  sepa- 
rate estate  could  only  be  enforced 
against  it  by  suit  in  chancery,  and  not 
by  judgment  and  execution  at  law. 
Jordan  v.  Keeble,  85  Tenn.  412;  3 
S.  W.  Rep.  511 ;  Warren  u.  Freeman, 
85  Tenn.  513;  3  S.  W.  Rep.  513;  Eck- 
erly  v.  McGhee,  85  Tenn.  661 ;  4  S.  W. 
Rep.  386.  The  mere  execution  of  the 
note  binding  the  separate  estate  did 
not  create  a  lien,  but  only  a  charge 
upon  such  separate  estate,  and  there 
is  no  priority,  as  bet  ween  these  charges, 
depending  upon  and  fixed  by  the  date 
when  the  notes  were  executed ;  nor  is 
such  charge  in  any  way  aided  by  the 
recovery  of  a  judgment  at  law  upon 
the  note.  A  lien  is,  however,  fixed 
upon  such  separate  estate,  and  any 
equitable  interest  therein.  Whenever 
a  proper  bill  is  filed  in  the  chancery 
court  to  subject  such  separate  estate, 
legal  or  equitable,  to  the  payment  and 
satisfaction  of  such  note  provided  the 
separate  estate  sought  to  be  charged  is 
set  out  and  described  by  proper  desig- 
nation and  description." 

^Littoni!. Baldwin, SHumph. (Tenn.) 
210;  Cherry  I).  Clements,  10  Humph. 
(Tenn.)  552;  Kirby  v.  Miller,  4  Cold. 
(Tenn.)  3;  Shacklett  v.  Polk,  4  Heisk. 
(Tenn.)   104;    Ragsdale   v.  Gossett,  2 


Lea  (Tenn.),  729;  Jordan  v.  Keeble, 
85  Tenn.  412;  3  S.  W.  Rep.  511.  That 
agreement  is  sufficient,  and  will  be 
enforced  in  a  court  of  equity,  not  as  a 
lien,  but  as  a  mere  charge,  if  contained 
in  the  face  of  a  promissory  note  exe- 
cuted by  the  married  woman  (War- 
ren ^i.  Freeman,  85  Tenn.  513;  3  S.W. 
Rep.  513)  ;  orif  in  parol.the  whole  con- 
tract or  engagement  being  in  parol 
(Eckerly?;.  McGhee,  85  Tenn.  661;  4 
S.  W.  Rep.  386).  Privy  examination 
is  not  essential  to  the  efficacy  of  such 
an  agreement.  Menees  v.  Johnson, 
12  Lea,  561.  In  England  and  some  of 
the  states  the  intention  to  make  the 
charge  may  be  inferred;  here  it  must 
be  distinctly  expressed  as  a  part  of 
the  contract. 

^Bullpin  V.  Clarke,  17  Ves.  365; 
Stead  V.  Nelson,  2  Beav.  245 ;  Hulme 
V.  Tenant,  1  White  &  T.  Lead.  Cas. 
Eq.  *481,  and  note. 

s'Halle  V.  Einstein,  34  Fla.  589;  16 
So.  Rep.  554,  per  Mabry,  J.:  "The 
cases  of  Schnabel  v.  Betts,  23  Fla. 
178;  1  So.  Rep.  692;  O'Neil  <;.  Perci- 
val,  25  Fla.  118;  5  So.  Rep.  809;  and 
Garvin  v.  Watkins,  29  Fla.  151 ;  10  So. 
Rep.  818,  announce  and  apply  the  rule 
that  'a  married  woman  can  charge  her 
separate  statutory  property  in  equity 
for  any  debt  incurred  by  her  for  the 
benefit  and  improvement  of  said 
property.'  It  was  held  in  Garvin  v. 
"Watkins,  29  Fla.  151,  tliat  the  court  of 
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whether  the  real  property  of  a  married  woman  is  her  equitable 
separate  estate  or  her  separate  statutory  property,  the  court  can 
not  deal  with  it,  so  far  as  to  order  its  sale  for  the  payment  of 
a  debt.* 


chancery  had  the  power  to  sell  the 
corpus  of  the  wife's  separate  statutory 
property ;  but  this  decision,  though 
arising  under  the  constitution  of  1868, 
was  not  rendered  until  after  the 
adoption  of  the  constitution  of  1885. 
It  may  be  stated  as  a  result  of  the  de- 
cisions referred  to,  that  a  married 
woman  could  charge  her  separate  stat- 
utory property  for  any  debt  contracted 
by  her  for  the  benefit  or  improve- 
ment of  such  property,  and  the  power 
to  bind  her  equitable  separate  estate 
depended  upon  the  restrictions,  pow- 
ers and  trusts  contained  in  the  instru- 
ment creating  the  estate.  The  debt 
contracted,  in  order  to  be  enforcible 
against  the  wife's  separate  statutory 
property,  must  directly  or  impliedly 
relate  to  such  property ;  but  if  she 
made  a  contract  for  goods  to  be  added 
to  her  other  property,  or  for  the  ben- 
efit and  improvement  of  any  part  of 
her  separate  property,  her  entire  stat- 
utory property  could  be  charged  in 
equity  for  the  debt." 

1  Halle  V.  Einstein,  34  Fla.  589 ;  16 
So.  Rep.  554,  per  Mabry,  J. :  "In  the 
case  of  Dollner  v.  Snow,  16  Fla.  86,  a 
liability  was  sought  to  be  imposed  by 
personal  judgment  in  an  action  at  law 
against  mari-ied  women  on  a  note  ex- 
ecuted for  the  purchase-money  of  real 
estate  bought  by  them.  The  distinc- 
tion between  a  married  woman's 
equitable  separate  estate  and  lier  stat- 
utory separate  property  was  pointed 
out,  and  it  was  held  that  neither  the 
constitution  of  1868  nor  the  statute  of 
1845  enabled  her  to  bind  her  person, 
either  at  law  or  in  equity,  by  contract, 
or  to  authorize  a  suit  against  her  at 
law.  It  was  also  held  that  neither 
the  constitution  nor  the  statute  pro- 


hibited the  wife  from  acquiring,  since 
their  enactment,  such  a  separate  estate 
as  was  recognized  and  known  before 
their  existence,  and  that  no  restric- 
tion was  imposed  by  them  on  the  right 
of  the  wife  to  become  the  beneficial 
subject  of  a  settlement  or  grant  with 
such  restrictions,  powers  and  trusts, 
conformable  to  law,  as  the  grantor 
might  deem  proper.  In  Fairchild  v.  . 
House,  18  Fla.  770,  it  was  held  that 
the  feature  of  the  statute  of  1845  in 
reference  to  filing  an  inventory  of  the 
married  woman's  property,  and,  in 
the  absence  thereof,  making  it  liable 
to  the  debts  of  the  husband,  was  re- 
pealed by  the  constitution  of  1868,  but 
in  other  respects  the  statute  continued 
in  full  force  under  the  constitution. 
In  Staley  v.  Hamilton,  19  Fla.  275,  it 
appeared  that  a  wife,  together  with 
her  husband,  executed  a  note  for 
money  borrowed  for  the  husband,  and 
a  mortgage  was  executed  on  the  wife's 
separate  real  property  to  secure  it,  bat 
not  properly  acknowledged  by  her. 
The  wife's  property  was  sought  to  be 
charged  with  the  amount  of  the  note, 
on  the  ground  that  the  money  was 
loaned  solely  on  the  credit  of  the  wife 
and  her  separate  property.  It  did  not 
appear  that  the  money  was  loaned  for 
or  went  to  benefit  the  wife's  separate 
property,  and  it  was  held  that  the  bill 
could  not  be  maintained.  This  case 
holds  that  a  charge  upon  a  married 
woman's  separate  property  may  arise 
in  equity  where  it  must  be  necessarily 
inferred,  from  the  fact  that  the  debt 
is  contracted  for  the  benefit  of  her 
property  or  estate,  in  analogy  to  the 
doctrine  of  ecjuitablelien  for  purchase- 
money ,  that  she  intended  the  payment 
to  be  made  out  of  her  own  property, 
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§  1289.   The  rule  in  Virginia,  North  Carolina  and  Alabama. — 

Where  a  woman  consents  to  the  transfer  of  her  separate  estate 
to  her  husband,  and  its  investment  in  a  certain  manner,  she 
can  not  avoid  the  transaction  on  the  ground  of  ignorance  of 
the  law  affecting  the  subject.  Under  the  Virginia  married 
woman's  act  of  1877,  a  married  woman  may  bestow  her  sepa- 
rate property  upon  her  husband.'  The  Kentucky  statute,  which 
provides  that  a  married  woman  may,  by  will,  dispose  of  any 
estate  secured  to  her  separate  use   in  the  exercise  of  a  written 


or  where,  living  separate  from  her 
husband,  the  debt  is  contracted  by 
her  for  her  own  personal  benefit.  It 
is  said  in  argument  in  this  case,  after 
stating  the  English  equity  rule  in  re- 
gard to  the  wife's  separate  estate: 
'But  the  rule  prevailing  in  this  coun- 
try in  regard  to  the  separate  statutory 
property  of  married  women  is  different 
from  the  equity  rule  in  respect  to  a 
married  woman's  separate  estate, 
which  is  properly  an  equitable  estate, 
and  not  her  legal  property  ;  an  estate 
vested  in  a  trustee  for  her  benefit, 
over  the  body  of  which  she  has  no 
legal  power  of  alienation,  except  such 
as  might  be  given  by  the  terms  of  the 
grant  or  settlement  creating  it.'  In 
Harwood  v.  Root,  20  Fla.  940,  the  bill 
alleged  that  furniture  was  sold  to  the 
wife,  with  the  approval  and  consent 
of  her  husband,  to  be  used  in  her 
home.  Upon  delivery  of  the  furni- 
ture to  the  wife,  a  note  was  given  for 
its  price  by  the  husband  and  wife,  and 
she  was  seized  and  possessed  of  cer- 
tain described  real  estate,  which,  ac- 
cording to  the  conveyances  to  the  wife 
attached  as  exhibits  to  the  bill,  con- 
stituted her  separate  statutory  prop- 
erty. The  husband  was  alleged  to  be 
insolvent,  and  that  credit  for  the  fur- 
niture was  given  to  the  wife  by  reason 
of  her  ownership  of  said  separate 
property,  and  that  the  wife  and  her 
family  used  and  enjoyed  the  furniture 
purchased.  It  was  held  on  demurrer 
that  the  bill  stated  a  proper  case  lo 


authorize  the  subjection  of  the  wife's 
separate  statutory  property  to  the  pay- 
ment of  the  price  of  the  furniture." 

'  Osburn  v.Throckmorton,90Va.  311 ; 
18  S.  E.  Rep.  285,  per  Lacy,  J. :  "The 
presumption  is,  that  every  person  is 
acquainted  with  his  own  rights,  pro- 
vided he  has  had  a  reasonable  oppor- 
tunity to  know  them;  and  nothing 
can  be  more  liable  to  abuse  than  to 
permit  a  person  to  reclaim  his  prop- 
erty upon  the  mere  pretense  that  at 
the  time  of  parting  with  it  he  was 
ignorant  of  the  law,  acting  on  his  title. 
Proctor  V.  Thrall,  22  Vt.  262.  Igno- 
rance of  the  law  does  not  affect  agree- 
ments in  courts  of  equity,  nor  excuse 
from  the  legal  consequences  of  partic- 
ular acts.  1  Fonblanque  on  Equity, 
chap.  2,  §  7,  note  2 ;  1  Maddox's  Chan- 
cery Practice,  60;  Hunt  v.  Rousman- 
iere,  1  Pet.  (U.  S.)  1,  15,  16;  1  Story 
on  Equity  Jurisprudence,  §§112,  113, 
115, 116.  A  married  woman  possessed 
of  separate  property,  as  to  which  she 
has  a  general  right  of  disposal,  may 
bestow  it  upon  her  husband  as  well  as 
upon  a  stranger,  and  courts  of  equity 
will  sanction  such  disposition  when 
made  by  the  wife.  Story  on  Equity 
Jurisprudence,  §§  1395-1397.  And,  as 
was  said  by  this  court  in  Beecher  v. 
Wilson,  84  Va.  813;  6  S.  E.  Rep.  209, 
the  married  woman's  act  of  April  4, 
1877,  does  not  prevent  u.  wife  from 
giving  her  property  to  her  husband  if 
she  pleases." 
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power  to  make  a  will,  authorizes  a  married  woman,  by  will, 
during  coverture,  to  dispose  of  an  estate  secured  to  her  separate 
use  by  her  husband  under  an  antenuptial  contract  which  gave 
her  the  right  to  convey  and  devise  it.'  A  promise  by  a  wife  to 
her  husband,  in  the  presence  of  one  of  his  creditors,  to  pay 
the  latter's  claim  out  of  the  husband's  life  insurance,  in  con- 
sideration of  which  promise  the  creditor  forebore  to  enforce  his 
demand,  is  substantially  a  contract  between  the  creditor  and 
the  wife,  and  is  therefore  within  the  rule  that  a  contract  does 
not  charge  the  separate  personal  estate  of  a  married  woman 
unless  it  is  in  writing  and  entered  into  with  the  written  con- 
sent of  the  husband/  Under  the  Alabama  act  of  1887,  pro- 
viding that  personal  property  of  the  wife  may  be  sold,  ex- 
changed or  otherwise  disposed  of  by  the  husband  and  wife  by 
parol  or  otherwise,  an  unauthorized  exchange  of  the  wife's 
property  by  the  husband  is  made  binding  by  her  ratification 
thereof.' 

§  1290.    When  separate  estate  must  be  expressly  charged. — 

In  the  case  of  an  express  charge  upon  her  separate  estate,  it  is 
not  necessary  that  it  should  appear  that  the  consideration  is 
beneficial  to  the  wife,  nor  is  it  necessary  that  the  separate  es- 
tate should  be  specifically  described.''     Neither  is  it  necessary 

^Johnson   v.   Johnson  (Ky.   1894),  tiou   that  the   wife,  although  at  the 

24  S.  W.   Eep.   628,   per   Pryor,   J. :  time  covert,  could  execute  in  favor  of 

"In  the  case  of  Bradish  v.  Gibbs,  the  husband,  with  whom  the  contract 

3  Johns.  Ch.  (N.  Y.)    523,  an  ante-  was  made.    The  statute  of  this  state 

nuptial   contract   similar  to   the   one  expressly  authorizes  a  feme  covert  to 

in    this    case  was    entered    into    by  dispose  of  her  estate  in  the  exercise 

the  parties,   under  which  the  wife,  of  a  written  power ;  and,  while  silent 

after  coverture,   was    empowered  to  as  to  the  manner  in  which  the  power 

dispose  of  her  estate  by   will;  and,  is  to  be  created,  there  is  no  reason 

the  wife  having  exercised  the  power  why  it  may  not  be  created  as  well  by 

by  making  the  devise  to  the  husband,  an    antenuptial  contract  as  by  any 

it  was  held  by  Chancellor  Kent  to  be  other  written  instrument." 

a  valid  disposition  of  the  real  estate  *  Coffey  v.  Shuler,  112  N.  Car.  622; 

of  the  wife  in  equity,  and  her  heirs  16  8.  E.  Rep.  911;    Flaum  v.  Wallace, 

compelled  to  convey  the  legal  title  to  103  N.  Car.  296. 

thehusband.    In  that  case  the  learned  '  Steiner  ■».  Tranum,  98  Ala.  315;  13 

chancellor  reviewed  the   authorities.  So.  Rep.  365. 

and  seems  to  have  had  no  doubt  in  '  Flaum    v.    Wallace,    103  N.    Oar. 

his   mind   that   such  a   contract  was  296;  9  S.  E.  Rep.  567. 
valid,  and  created  a  power  of  disposi- 
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that  the  assent  of  the  husband  should  be  signified  by  a  separate 
clause.  His  execution  of  the  paper  jointly  with  his  wife  is  a 
sufficient  compliance  with  the  law  in  this  respect.'  A  note  ex- 
ecuted by  a  husband  and  wife,  containing  a  clause  that  the 
husband  consents  that  the  note  shall  be  a  charge  on  the  sep- 
arate estate  of  his  wife,  is  an  express  charge  against  her  per- 
sonal estate,  although  not  specifically  described.^  Where  a 
married  woman  mortgages  her  separate  estate,  the  burden  is 
on  the  mortgagee  to  show  that  the  debt  was  contracted  with  re- 
spect to  such  estate.' 


'  Farthing  v.  Shields,  106  N.  Car. 
289;  10  S.  E.  Rep.  998. 

'  JonesD.  Oraigmiles,  44  N.  Car.  613 ; 
19  S.  E.  Rep.  638,  per  Shepherd,  0. 
J. :  "From  the  context  of  the  writing 
sued  upon,  we  are  of  the  opinion  that 
it  was  intended  to  expressly  charge 
the  separate  estate  of  the  wife;  and  it 
is  effective  for  that  purpose,  so  far  as 
the  separate  personal  estate  is  con- 
cerned. This  obligation,  however, 
being  in  the  nature  of  an  executory 
contract,  and  enforcible  only  in 
equity,  by  declaring  it  a  charge  upon 
the  separate  estate  (Dougherty  v. 
Sprinkle,  88  N.  Car.  300),  it  is  neces- 
sary that  the  complaint  should  de- 
scribe the  property  sought  to  be 
charged;  and,  as  the  plaintiff  has 
failed  to  do  this,  the  demurrer  was 
properly  sustained  by  his  honor.  Such 
is  the  logical  effect  of  holding  an  ac- 
tion of  this  kind  to  be  in  the  nature 
of  a  proceeding  in  rem.  1  McOord's 
Married  Women,  254.  See  also,  Ar- 
rington  v.  Bell,  94  N.  Oar.  247,  in 
which  the  proper  averments  were 
made.  In  Dougherty  ».  Sprinkle,  su- 
pra, the  case  of  Hulme  v.  Tenant,  1 
Brown  Ch.  16,  and  2  Story  on  Equity 
Jurisprudence,  1397,  were  cited ;  and 
it  will  be  seen  from  these  authorities, 
and  many  others  referred  to  in  the 
notes,  that  the  property,  or  at  least  so 


much  of  it  as  is  sought  to  be  charged, 
must  be  described  in  the  complaint. 
In  Sexton  u.  Fleet,  6  Abb.  Pr.  (N.  Y.) 
8,  it  is  said :  'Whenever  this  equita- 
ble relief  has  been  granted  to  a  credi- 
tor, he  has  set  forth  in  his  bill  or 
complaint  the  particular  property  out 
of  which  he  has  asked  to  have  the 
debt  satisfied.  Mallory  v.  Vander- 
heyden,  3  Barb.  Ch.  (N.  Y.)  9;  Dyett 
V.  North  American  Coal  Co.,  20  Wend. 
(N.  Y.)  670;  and  see  all  the  cases 
collected  in  the  English  and  Ameri- 
can notes  to  Hulme  v.  Tenant,  1 
White  &  T.  Lead.  Cas.  Eq.  679;  2 
Dick.  560.  See  also,  McQueen  on 
Husband  and  Wife,  294;  1  Daniel 
on  Chancery  Pleading  and  Practice, 
205.  And  where  bills  have  been  filed 
to  enforce  a  charge  upon  the  wife's 
property,  merely  averring  that  she 
has  a  separate  estate,  without  stating 
its  character,  nature,  or  kind,  they 
have  been  dismissed.'  It  may  be  ob- 
served, in  conclusion,  that,  in  pro- 
ceedings of  this  kind,  equity  will,  in 
proper  cases,  lend  its  aid  by  the  ap- 
pointment of  a  receiver,  or  such  other 
interlocutory  orders  as  may  be  neces- 
sary to  protect  the  rights  of  a  creditor. 
Coon  V.  Brook,  21  Barb.  546." 

3  Earley  v.  Law,  42  S.  Car.  330;  20  S. 
E.  Rep.  136. 
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§  1291.  The  rule  in  New  York. — The  rule  that,  in  order  to 
charge  the  estate  of  a  married  woman  with  a  debt  not  con- 
tracted for  the  benefit  of  her  separate  estate,  the  intent  to 
charge  such  estate,  where  tlie  obligation  is  in  writing,  must 
be  expressed  in  the  instrument,  is  res  judicata  in  New  York, 
and,  having  been  established  as  the  law  of  the  state,  it  must 
be  followed.'  A  married  woman  is  not  liable  upon  a  guard- 
ian's bond,  executed  by  her  as  surety,  when  there  is  nothing 
expressed  therein  showing  an  intention  to  charge  her  separate 
estate.  The  fact  that  the  bond  was  executed  in  compliance 
with  an  order  of  the  court,  and  that  the  law  requires  two  suf- 
ficient sureties,  does  not  make  her  liable.  So  also,  the  making 
of  an  affidavit  on  her  part,  that  she  possessed  enough  estate  to 
make  her  a  sufficient  surety,  does  not  incorporate  into  her 
contract  an  expression  of  intent  to  bind  her  separate  estate. 
Suretyship  for  a  guardian  is  not  an  exception  to  the  rule  that 
the  contract  of  suretyship,  if  void  at  law,  can  not  be  enforced 
in  equity.^ 

§  1292.  Separate  estate  notes — Effect  of  fraud. — Under  the 
Pennsylvania  enabling  act  of  1887,  a  married  woman  has  the 
same  right  to  acquire  property  as  a  feme  sole,  and  is  bound  by 
her  note  for  money  borrowed  with  which  to  purchase  a  resi- 
dence for  herself.'     Where  a  note  was  given  by  a  married  wo- 

'  Yale  V.  Dederer,  68  N.  Y.  329.  tion  is  concerned.  It  might  be  de- 
^  Gosman  v.  Cruger,  69  N.  Y.  87,  per  manded  in  writing  to  meet  the  statute 
Folger,  J.:  "Though  Mrs.  Cruger  of  frauds.  But  it  was,  though  in  writ- 
might  have  made  a  valid  contract  had  ing,  outside  of  the  written  contract, 
she  put  it  in  the  requisite  form,  she  is  as  much  as  such  a  statement  in  parol 
not  to  be  held  to  have  done  so  merely  aliunde  would  be  outside  of  a  contract 
for  the  reason  that  the  law  was  not  valid  by  parol.  Parties  may  struggle 
complied  with  when  she  did  other-  against  the  rule,  but  it  is  the  rule  that 
wise.  Nor  does  the  fact  that  she  made  the  intention  to  charge  the  separate 
an  affidavit  that  she  possessed  enough  estate  must  be  expressed  in  the  con- 
estate  to  make  her  a  sufficient  surety  tract,  or  implied  in  the  terms  of  it. 
incorporate  into  the  contract  of  surety-  The  affidavit  is  no  part  of  the  contract 
ship  the  expression  of  an  intention  to  or  of  its  terms.  It  is  but  a  statement 
bind  that  estate,  if  it  was  separate,  in  legal  form  that  the  person  named 
That  it  was  a  statement  in  writing  in  the  contract  is  of  sufficient  estate 
makes  it  no  more  efficient  than  if  by  to  be  a  proper  party  to  it." 
parol.  Maxon  u.  Scott,  55  N.  Y.  247,  ^  Steffen  v.  Smith,  159  Pa.  St.  207; 
so  far  as  the  expression  of  an  inten-  28  Atl.  Kep.  295. 


§   1293  CONTRACTS    OF    MARRIED    WOMEN.  1705 

man  for  a  worthless  patent  right,  which  she  had  been  induced 
to  purchase  by  misrepresentations,  the  note  being  void  because 
of  her  inability  to  make  such  a  contract  during  coverture,  it 
was  void  in  the  hands  of  an  indorsee  without  notice  that  it 
was  obtained  by  fraud  and  was  without  consideration.'  In  an 
action  against  a  man  and  wife  on  notes  given  for  land  con- 
veyed to  the  wife  and  to  foreclose  the  vendor's  lien,  a  judg- 
ment foreclosing  the  lien  as  to  the  interest  of  the  wife,  and 
providing  that  no  execution  shall  run  against  her  for  any  bal- 
ance after  exhausting  the  property,  is  proper.^  In  an  action 
against  a  married  woman  for  services  rendered  on  the  home,  a 
note  given  by  the  husband  for  the  work  is  admissible  under  a 
plea  of  nil  debet,  since  the  giving  of  such  note  by  the  husband 
shows  that  no  indebtedness  rested  on  the  wife.'  Where  a  mar- 
ried woman  borrowed  money  from  her  father,  and  used  it  in 
buying  a  farm,  securing  its  repayment  by  her  separate  bond 
and  the  mortgage  of  herself  and  husband  on  the  farm,  it  was 
held  that,  in  the  distribution  of  the  father's  estate,  she  was  not 
entitled  to  her  share  without  deduction  for  the  debt,  although 
after  his  death  she  repudiated  her  personal  obligation  to  repay, 
and  tendered  to  his  executors  a  deed  of  the  farm,  this  not  be- 
ing a  repayment  of  the  debt.' 

§  1293.   Wife's  possession  of  chattels  as  notice — Her  deed. — 

When  a  husband  is  placed  in  charge  of  a  farm  by  the  owner, 
the  wife's  possession  of  the  personalty  thereon  does  not  clothe 
her  with  such  apparent  title  that  a  purchaser  from  her  with- 
out notice  takes  a  good  title. °     Under  the  Maryland  code  a 

'  Comings  ^.Leedy,  114  Mo.  454;  21  there  is  a  total  failure  of  considera- 

S.  W.  Rep.  804.  "  The  only  considera-  tion.     Arnold  v.   Wilt,   86  Ind.  367; 

tion  was  the  right  to  the  state  of  Colo-  Brown  v.  Weldon,  27  Mo.  App.  251. 

rado  in  the  patented  iron,  which  the  There  is  a  total  absence  of  considera- 

evidence  shows  is  worthless  and  un-  tion  for  either  of  the  notes." 

suited  to  the  purpose  for  which  itwas  '  Sigal  v.  Miller  (Texas  1894),  25  S. 

made.    The  adaptation  of  a  machine  W.  Eep.  1012. 

to  the  uses  for  which  it  is  made  is  al-  ^  Lugar  v.  Swayze  (Com.  PI.  1893), 

ways    warranted.      Smith    v.    High-  21  N.  Y.  Supl.  1101. 

tower    76  Ga.  629;  Daniel  on  Nego-  '  Jn  re  Willock's  Estate,  165  Pa.  522; 

tiable'  Instruments,  §  203,  p.  226.     So  30  Atl.  Rep.  1043. 

generally,  if  the  thing  purchased  was  ^Hopper  v.  Callahan,  78  Md.  529; 

entirely  worthless  when   purchased,  28  Atl.  Rep.  385,  per  Bryan,  J. ;    "In 
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husband  and  wife  may  convey  the  wife's  chattels  by  her  joint 
deed,  but  her  separate  deed  of  her  chattels  is  a  nullity.'  The 
Maryland  statutes  empower  a  married  woman  to  acquire  prop- 
erty by  purchase,  which  shall  be  exempt  from  liability  for  her 
husband's  debts,  and  authorize  her  to  give  notes,  but  only 
when  joined  by  her  husband.  It  has  been  held  that  the  mere 
fact  that  the  husband  joins  his  wife  in  executing  a  note  for 
goods  purchased  by  her  does  not  vest  title  thereto  in  him,  and, 
in  an  action  by  the  wife  against  a  creditor  of  the  husband  who 
had  seized  and  sold  such  goods  as  belonging  to  him,  it  was 
error  to  charge  that  the  wife  had  acquired  no  title  as  against 
the  husband's  creditors,  this-  being  a  question  for  the  jury.^ 
There  is  no  presumption  of  law  that  personal  property  in  the 
possession  of  the  wife  while  living  with  her  husband  belongs 
to  the  husband.' 

§  1294.  Her  chattels  in  husband's  possession. — Where  bonds 
belonging  to  the  wife's  separate  estate  are  placed  by  her  in  her 
husband's  hands,  the  presumption  is  that  he  can  use  them  as 
his  own,  in  the  absence  of  evidence  of  fraud  practiced  on  her, 

Hoare   u.  Parker,  2  Term   R.   376,  a  sonable  inference  that  she  had  a  right 

widow  had  pawned  plate  in  which  she  to  sell  them." 

had  only  a  life  interest  under  her  has-  '■  Hopper  v.  Callahan,  78  Md.  529 ;  28 

band's  will,  but  the  pawnee  had  no  Atl.  Rep.  385. 

notice  that  her  interest  was  limited.  ^  Bollinger  u.  Gallagher,  163  Pa.  245; 
Itwas  held  that  the  lien  for  the  money  29  Atl.  Rep.  751. 
advanced  on  the  pledge  was  void  '  Farwell  v.  Cramer,  38  Neb.  61 ;  56 
against  the  remainder-man  after  the  N.  W.  Rep.  716,  per  Irvine,  C. :  "We 
widow's  death.  The  court  said:  'This  think  counsel,  in  their  argument,  con- 
point  is  clearly  settled,  and  the  law  fuse  the  case  of  property  acquired  by 
must  remain  as  it  is  until  the  legisla-  the  wife  from  a  stranger  with  that  of 
ture  thinks  fit  to  provide  that  the  pos-  property  transferred  to  her  by  her 
session  of  such  chattels  is  proof  of  husband.  In  the  latter  case  the  trans- 
ownership.'  We  think  that  these  prin-  fer  iB  prima  facie  fraudulent  against 
ciples  are  clearly  declared  in  Saltus  v.  creditors.  To  hold  the  same  rule  in 
Everett,  20  Wend.  (N.  Y.)  267,  and  in  the  former  case  would  be,  in  effect,  to 
Levi  V.  Booth, 58  Md.  305.  If  H.  bought  declare  that  there  is  a  legal  presump- 
the  farm  and  this  personal  property  tion  that  all  property  in  the  posses- 
from  T.  and  his  wife,  and  employed  T.  sion  of  a  wife  belongs  in  fact  to  the 
to  attend  to  the  farm  for  him,  the  fact  husband.  Such  a  rule  would  not  be 
that  the  chattels  were  in  the  pos-  in  harmony  with  the  policy  of  the 
sessicjn  of  T.'s  wife  by  the  defendant's  married  woman's  act.  Oberfelder  «. 
concurrence  could  not  authorize  a  rea-  Kavanaugh,  29  Neb.  427;    45  N.  W. 

Rep.  471." 
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or  a  showing  that  he  received  them  in  trust  for  her;  and  she 
can  not  recover  the  bonds  from  a  bank  with  which  the  hus- 
band has  pledged  them  to  obtain  money  with  which  to  en- 
gage in  business.'  Tlie  Missouri  statute,  which  provides  that 
all  personal  property  belonging  to  any  woman  at  marriage 
shall  be  and  remain  her  separate  property,  and  under  her  sole 
control,  but  that  the  act  shall  not  affect  the  title  of  any  hus- 
band to  any  personal  property  reduced  to  his  possession  with 
the  express  assent  of  his  wife,  is  not  retrospective  in  its  oper- 
ation.' 

§  1295.  Her  agents — As  to  realty. — Although  a  married 
woman  can  not  have  an  agent  with  respect  to  her  realty  which 
is  not  her  separate  estate,  the  mere  fact  that  she  is  permitted 
by  statute  to  own  property  in  fee  implies  that  she  may  im- 
prove or  repair  it,  and  for  that  purpose,  therefore,  she  may 
employ  servants,  for  whose  negligence  she  and  her  husband 
will  be  jointly  liable.'   Creditors  have  no  right  to  their  debtor's 


'  Clark  V.  Patterson,  158  Mass.  388 ; 
33  N.  E.  Eep.  589,  per  Lathrop,  J. : 
"She  contends  that  she  never  parted 
with  her  property  in  the  bonds ;  that 
they  were  merely  lent  by  her  to  her 
husband ;  and  that  a  trust  was  imposed 
upon  the  bonds  in  her  favor.  It  was 
held  in  Jacobs  v.  Hesler,  113  Mass. 
157,  that  if  a  wife  places  in  her  hus- 
band's hands  money  that  is  her  sep- 
arate property,  the  presumption,  in 
the  absence  of  evidence  that  he  re- 
ceives it  in  trust  for  her,  is  that  he 
can  use  it  as  his  own.  See  also.  Brown 
r.  Wood,  121  Mass.  137.  We  find  noth- 
ing in  the  case  at  bar  to  warrant  us 
in  deciding  that  the  bonds  were  re- 
ceived by  the  husband  in  trust  for  the 
plaintiff,  or  anything  to  rebut  the  pre- 
sumption that  he  was  at  liberty  to  use 
the  bonds  as  he  pleased.  Nor  do  we 
find  any  evidence  of  fraud  practiced 
upon  her.  See  Thacher  i).  Churchill, 
118  Mass.  108." 

109 


'  Leete  v.  State  Bank,  115  Mo.  184; 
21  S.  W.  Rep.  793. 

3  Flesh  V.  Lindsay,  115  Mo.  1 ;  21 
S.  W.  Eep.  907,  per  Burgess,  J. :  "It 
is  also  contended  by  defendant  that  a 
married  woman  can  have  no  agent 
unless  she  is  possessed  of  a  separate 
estate  and  such  seems  to  be  the  law 
as  announced  in  the  case  of  Wilcox  v. 
Todd,  64  Mo.  388;  Hall  v.  Callahan, 
66  Mo.  316;  Hord  v.  Taubman,  79 
Mo.  101;  Henry  v.  Sneed,  99  Mo. 
407.  But  may  she  not  have  a  servant 
to  repair  her  property^  and  preserve 
it  from  decay  and  destruction?  If  she 
is  not  in  such  case  answerable  for  neg- 
ligence to  anyone  who  has  been  in- 
jured by  its  improper  management, 
who  is  so  answerable?  A  vast  amount 
of  property  is  now  held  by  married 
women  in  this  state,  as  it  is  held  in 
the  case  at  bar,  and  the  policy  of  the 
law  is  that  those  who  thus  own  it 
beneficially  should    answer   for    the 
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services;  and  where  the  debtor  buys  a  mill  for  his  wife  in  her 
name  and  on  her  credit,  and  by  his  management  makes  profits 
which  he  applies  on  his  wife's  notes,  the  property  being  hers, 
is  not  liable  for  his  debts.  If  a  husband  uses  his  own  money 
to  pay  his  wife's  debt  on  her  property,  his  creditors  might 
charge  her  property  with  the  amount  paid,  but  could  not, 
therefore,  treat  the  property  as  his,  and  subject  it  to  his  debts.' 

§  1296.  The  husband  as  the  wife's  agent. — In  the  state  of 
Washington  a  wife  may  appoint  her  husband  her  agent  to  sign 
a  note  to  be  secured  on  her  land.'  Where  a  husband,  as  agent 
of  his  wife,  leased  her  land,  and,  with  her  knowledge,  made 
her  his  co-plaintiff  in  an  attachment  suit  against  the  tenant  for 
her  rental  part  of  the  crops,  prosecuting  the  suit  for  their  joint 
benefit,  it  was  held  that  the  wife  was  jointly  liable  for  the 
wrongful  acts  of  the  husband  in  carrying  forward  the  prose- 
cution.' Where  a  married  woman  authorizes  her  husband  to 
sell  a  ninety-nine-year  lease  owned  hj  her,  and  repeatedly  rat- 
ifies his  contract  of  sale,  and  the  purchaser  makes  payments 
to  the  husband  partly  on  the  faith  of  the  wife's  representation 
that  he  is  authorized  to  act  for  her,  the  purchaser,  on  tendering 
the  balance  due,  is  entitled  to  an  injunction  restraining  the 
prosecution  of  an  ejectment  suit  brought  bj"^  the  wife  for  the 
leased  land,  and  to  a  decree  for  the  specific  performance  of  the 
contract  of  sale.^  A  married  woman  who  takes  from  her  hus- 
band a  deed  of  land  previously  leased  by  him,  and  so  succeeds 
as  lessor,  is  liable  for  work  and  materials  furnished  by  the  les- 
see at  the  request  of  the  husband,  acting  as  her  agent,  after 
her  acquisition  of  the  property,  less  any  sums  paid  by  the  hus- 
band; but  not,  however,  if  the  work  and  materials  were  fur- 

tortious  or  negligent  management  of  '  Wheeler  v.  Biggs  (:\[iss.  1894),  15 

it.  'We  hold  that  both  at  common  law  So.  Rep.  118.      See   also,  Buckley  .-. 

and  under  the  statute   the  defendant  Dunn,  67  Miss.  710;  7  So.  Rep.  550; 

and   her  husband   are  jointly   liable  Hester  ■«.  Thomson,  58  Miss.  108. 

for    the   damages   which    accrued   to  ^  Richmond  d.  V(j(jrhees,  10  Wash, 

plaintiffs  in  this  case  by  reason  of  the  316 ;  38  Pac.  Eep.  1014. 

carelessness    and    negligence  of   de-  '  Byford  v.  Girton,  90  Iowa,  661 ;  57 

feiidnnt's   servants  (if   such   was   the  N.  W.  Rep.  -588. 

c;is(-i  ill  remodeling  and  changing  the  *  Farrington   v.  Forman  (N.J.  Eq. 

building."  1893),  2(1  .Vtl.  Rep.  .W2. 
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nished  the  husband  on  his  own  account,  or  under  his  express 
promise  as  principal.' 

§  1297.   EYidence  of  husband's  agency — Conflicting  doctrines. 

— ^There  is  considerable  conflict  in  the  authorities  as  to  what 
shall  be  considered  sufficient  evidence  of  a  husband's  agency. 
In  some  of  the  cases  it  is  held  that  the  mere  fact  that  the  wife 
allows  her  husband  to  take  the  general  control  and  manage- 
ment of  her  property  carries  with  it  suflficient  evidence  of  an 
implied  authority  to  keep  it  in  repair,  and  to  make  such  addi- 
tions to  it  as  may  be  necessary  for  its  convenient  use.  Others 
hold  that  this  is  a  doctrine  dangerous  to  the  rights  of  the  wife. 
To  this  it  is  replied  that  any  other  doctrine  is  dangerous  to  the 
rights  of  creditors.^  When  a  husband  has  the  general  man- 
agement of  his  wife's  property,  and,  with  her  knowledge,  or- 
ders lumber  which  is  used  in  the  construction  of  improvements 
upon  her  land,  he  may  be  justly  held  to  have  acted  as  her 
agent.'     In  an  action  by  a  wife  and  her  husband  to  recover 


'  Luebe  v.  Thorpe,  54  N.  W.  Rep. 
41;  94  Mich.  268,  per  cariam;  "If  the 
services  were  in  fact  rendered  to  the 
defendant,  and  T.  was  acting  as  her 
agent,  there  is  no  reason  why  she 
should  be  treated  with  greater  favor 
than  an  unmarried  woman  under  pre- 
cisely the  same  circumstances.  If 
there  had  been  an  express  contract 
with  T.  as  principal,  there  could  be 
no  recovery,  as  the  circuit  judge 
charged  the  jury,  and  as  was  held  by 
this  court  in  Newcomb  v.  Andrews, 
41  Mich.  518;  Willard  v.  Magoon,  30 
Mich.  389;  Morrison  v.  Berry,  42 
Mich.  393.  But  in  this  case  the  ques- 
tion of  liability  turned  upon  the  iden- 
tity of  the  principal,  and  the  testimo- 
ny tended  to  show  the  defendant  to 
have  been  the  principal,  and  the  serv 
ices  to  have  been  rendered  for  her.  In 
the  cases  cited,  the  credit  was  express- 
ly given  to  the  husband  on  a  contract 
made  by  him  in  his  individual  capac- 
ity, and  not  as  agent.  In  the  present 
case  he  was  acting  as  agent  only." 


2  Roberts  v.  Hartford,  86  Maine,  460, 
29  Atl.  Bep.  1099,  per  Walton,  J. :  "In 
Verrill  v.  Parker,  65  Maine,  578,  this 
court  held  that,  where  the  plaintiff 
had  performed  labor  in  the  erection 
of  a  building  upon  the  wife's  land  un- 
der a  contract  with  the  husband,  both 
husband  and  wife  were  liable — the 
husband  because  he  admitted  his  lia- 
bility ;  the  wife,  because  the  labor  was 
done  upon  her  property,  and  for  her 
benefit,  and  'before  her  eyes.'  On  the 
whole,  it  is  the  opinion  of  the  court 
that  it  is  best,  in  all  such  cases,  to 
leave  the  question  of  agency  to  the 
jury ;  that  in  most  cases,  they  will  be 
likely  to  decide  truthfully  as  well  as 
equitably." 

'  Roberts  v.  Hartford,  86  Maine,  460, 
29  Atl.  Rep.  1099,  per  Walton,  J. :  "In 
Wheaton  M.Trimble,  145  Mass.  345; 
14  N.  E.  Rep.  104,  the  husband  and 
wife  both  testified  that  he  was  not  her 
agent,  but  on  cross-examination  the 
wife  admitted  that  her  husband  bad 
managed  the  property  just  as  he  did 
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possession  of  her  separate  property,  conveyed  by  the  husband 
under  a  power  of  attorney  from  the  wife,  where  the  petition 
demands  judgment  for  the  land,  and  the  notice  thereon  says 
tlie  action  is  brought  to  try  title,  although  the  question  maybe 
technically  not  one  of  title,  but  merely  whether  a  boundary 
was  changed  by  the  authority  and  ratification  of  the  wife,  un- 
der the  Texas  procedure,  the  power  of  attorney  and  deed  are 
not  admissible  in  evidence  to  prove  such  authority  and  ratifi- 
cation.' When  husband  and  wife  are  sued  jointly,  but  not  as 
partners,  there  is  no  implied  authority  in  the  husband  to  em- 
ploy counsel  in  behalf  of  the  wife  on  her  credit.'' 

§  1298.  Marriage  settlements  —  Presumption  of  fraud — 
Writing  required. — As  against  a  voluntary  settlement  by  a 
husband  on  his  wife,  the  law  raises  a  conclusive  presumption 
of  fraud  in  respect  to  his  existing  debts.  And,  by  the  statute 
of  frauds,  a  promise  made  in  consideration  of  marriage  is  not 
binding,  unless  it  be  in  writing  and  signed  by  the  party 
to    be    charged.'     Where    a    man   conveys  land    to   his   afii- 


when  it  was  his ;  that  she  had  allowed 
him  to  go  ahead,  and  do  just  as  he 
pleased  with  the  property  ;  and  that, 
ever  since  it  had  been  in  her  name,  he 
had  managed  it  just  as  he  did  before. 
And  the  court  held  that,  considering 
the  relation  which  she  bore  to  her 
husband  and  to  the  estate,  and  that 
she  must  have  known  that  the  labor 
which  was  being  performed  upon  her 
house  would  be  for  her  benefit,  a  find- 
ing that  the  husband  was  acting  as 
her  authorized  agent  was  not  unrea- 
sonable. To  the  same  effect  is  Ar- 
nold V.  Spurr,  130  Mass.  347.  And  see 
Upton  V.  Gray,  2  Maine,  373. 

1  Mexia  v.  Oliver,  148  U.  S.  664;  13 
Sup.  Ct.  Rep.  754. 

2  Shelton  v.  Holderness,  94  Ga.  671 ; 
19  S.  E.  Rep.  077. 

3Manning«.Riley,52N.  J.Eq.39;  27 
Atl.  Rep.  810,  per  Van  Fleet.V.C. :  "If 
the  settlement  in  question  was  volun- 
tary, the  complainant's  right  to  have 
it  set  aside  as  fraudulent,  as  against 


her  debt,  is,  under  the  established  law 
of  this  state,  incontestable.  The  rule 
laid  down  by  Chancellor  Kent  in 
Reade  v.  Livingston,  3  Johns.  Ch. 
(N.  Y.)  481,  500,  has  been  so  long  and 
so  often  adopted  by  the  courts  of  this 
state  as  the  rule  of  judgment  in  such 
cases,  that  it  must  be  considered  so 
completely  and  thoroughly  settled 
that  any  attempt  by  counsel  to  induce 
this  court  to  change  or  overthrow  it 
should  be  regarded  rather  as  an  exhi- 
bition of  rash  courage  than  as  a  dis- 
play of  discretion.  And  that  rule  is 
'that,  if  the  party  be  indebted  at  the 
time  of  the  voluntary  settlement,  it  is 
presumed  to  be  fraudulent  in  respect 
to  such  debts,  and  no  circumstance 
will  permit  those  debts  to  be  affected 
by  the  settlement,  or  repel  the  legal 
presnmption  of  fraud.  The  presump- 
tion of  law,  in  this  case,  does  not  de- 
pend upon  the  amount  of  the  debts, 
or  the  extent  of  the  property  in  settle- 
ment,  or    the    circumstances  of  the 
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anced  on  an  agreement  that  after  marriage  she  shall  leave  it  to 
him  in  her  will,  if  he  survive  her,  and  after  marriage  she  dies 
intestate  before  him,  the  deed  Avill  hold  in  favor  of  her  heirs. 
Nor  can  its  effect  be  destroyed  by  the  grantor's  erasure  of  his 
signature  after  his  wife's  death.'  In  Virginia,  prior  to  1887, 
a  deed  from  a  man  to  his  intended  wife,  in  consideration  of 
marriage,  was  good,  as  against  his  creditors,  if  there  were  no 
fraudulent  intent  on  the  part  of  the  grantee,  but  was  void  if 
the  grantee  participated  in  a  fraudulent  intent  on  the  part  of 
the  grantor.^  Where,  under  this  law,  in  a  suit  to  set  aside  a 
deed  from  a  man  to  his  intended  wife,  given  in  consideration 
of  marriage,  it  was  shown  that  when  the  deed  was  given  he 
was  insolvent  and  had  recently  purchased  a  good  deal  of 
property  on  credit,  and  that  the  deed  would  leave  the  cred- 
itors unpaid,  and,  prior  to  the  marriage,  a  notice  was  served 
on  the  wife,  in  which  such  suspicious  circumstances  were  set 
forth,  it  was  held  that  the  report  of  the  commissioner,  who 
heard  and  saw  the  witnesses,  holding  that  there  was  no 
proof  of  fraudulent  participation  on  the  part  of  the  grantee, 

party.    There  is  no  such  distinction  tain  part  of  the  income  of  said  "pres- 

SLt  up  or  traced  in  any  of  the  cases,  ently  acquired  property,"  and,  during 

The  attempt  would  be  embarrassing,  any  other  period  of  such  separation, 

if  not  dangerous,  to  the  rights  of  cred-  should  pay  him  a  certain  other  part  of 

itors,  and  prove   an   inlet  to  fraud,  the  same,  and  such.  "  presently  ac- 

The  law  has  therefore  wisely  disabled  quired  property"   is  defined  in  the 

the  debtor  from  making  any  voluntary  contract  to  be  "all  the  real  and  per- 

settlement  of  his  estate  to  stand  in  sonal  property  whatsoever,  whether 

the  way  of  his  existing  debts.'  "    Cit-  in  possession,  reversion,  remainder, 

ing  Haston  v.  Castner,  31  N.  J.  Eq.  or    expectancy,   which,   immediately 

697,  704;  Hagerman  v.  Buchanan,  45  before"  the  marriage,  the  wife  "shall 

N.  J.  Eq.  292,  296;  17  Atl.  Eep.  946.  be  seized  or  possessed  of,  or  entitled 

And  see  Warden  v.  Jones,  2  De  Gex  to,  or  empowered  by  deed  absolutely 

•&  J.  76,  82,  and  Spurgeon  v.  Collier,  to  dispose  of,  excepting  jewels,"  etc., 

1  Eden,  55,  61.  it  was  held  that  the  accession  of  prop- 

'  Turner  11.  Warren,  160  Pa.  336;  28  erty  derived  by  the  wife  under  the 

Atl.  Eep.  781.    Where  a  marriage  set-  will  of  such   aunt,  who  died  several 

tlement  provided    that,  in  case  the  years  after  the  marriage,  was  not  in- 

wife  should  separate  from  her  husband  eluded  in  such  contract.     Hallett  v. 

without  cause,  then  during  any  such  Hallett  (Pa.  1893),  26  Atl.  Eep.  101. 

separation  as  may  occur  after  she  shall  ^  Moore  v.  Butler,  90  Va.  683;  19  S. 

have  derived  from  her  aunt  an  acces-  E.  Eep.  850.  And  see  Herring'!).  Wick- 

sion   of  property  yielding  a  certain  ham,  29  Gratt.  628;  Clay  ti.  Walter, 

sum  per  year,  the  trustees  of  the  set-  79  Va.  92. 
tlement  should  pay  the  husband  a  cer- 
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this  report  having  been  confirmed  by  the  circuit  court,  the 
deed  would  not  be  set  aside. ^  A  man  about  to  marry  may  con- 
vey a  reasonable  portion  of  his  property  to  his  children  by  a 
former  wife,  without  committing  a  fraud  upon  the  second 
wife.*  An  antenuptial  agreement  executed  in  parol  is  void 
under  the  statute  of  frauds.'  And  a  note  given  by  a  husband 
to  his  wife  in  fulfillment  of  a  void  antenuptial  agreement  is 
not  valid,  being  a  gift  and  revocable  at  any  time  before  pay- 
ment.' 

§  1299.  Liberal  construction  in  wife's  favor. — Reason  and 
authority  both  favor  a  liberal  construction  of  these  contracts. 
Their  purpose  is  to  prevent  strife,  secure  peace,  adjust  rights, 


'  Moore  v.  Butler,  90  Va.  683;  19  S. 
E  Eep.  850,  per  Lacy,  J. :  "In  such 
case  great  weight  is  necessarily  given 
to  the  decree  of  the  court  below,  and 
this  court  will  not  reverse,  except  in 
a  case  of  palpable  mistake.  Bowers 
V.  Bowers,  29  Gratt.  (Va.)  697;  Ma- 
garity  v.  Shipman,  82  Ya.  784;  1  S.  E. 
Rep.  109;  Porter  v.  Young,  85  Ya..  49; 
6  S.  E.  Eep.  803." 

2  Kinne  v.  Webb,  54  Fed.  Rep.  34, 
per  Sanborn,  J. :  "It  was  a  reasona- 
ble gift  to  the  children  of  a  former 
marriage.  It  was  not  fraudulent  in 
itself,  and  the  evidence  negatives  any 
intention  on  the  part  of  the  grantor 
to  defraud  the  complainant,  whom  he 
was  about  to  marry,  and  the  deed 
ought  not  now  to  be  set  aside.  1  Scrib- 
ner  on  Dower,  589,  590 ;  Tucker  ii. 
Tucker,  32  J\ro.464,  468;  McReynolds 
V.  Gentry,  14  ]\Io.  495,  497,  498;  Cre- 
celias  v.  Horst,  89  Mo.  356,  859;  14  S. 
^^^.  Rep.  510." 

'  Richardson  v.  Richardson,  148  111. 
563;  36  N.  E.  Rep.  608,  per  Wilkin, 
J,:  "The  marriage  is  not  sufficient  to 
take  such  an  agreement  out  of  the  op- 
eration of  the  statute.  McAnnultj'  v. 
Mc,\nnulty.  120  111.  26;  11  X.  E.  Ref. 
397,  and  cases  cited.  But  if  it  were 
otherwise  the  position   contended  for 


could  not  be  maintained,  for  want  of 
competent  proof  to  support  the  al- 
leged agreement.  Appellant  herself 
alone  testified  to  such  a  contract,  and 
she  was  incompetent  as  a  witness  in 
her  own  behalf  on  that  subject.  Sec- 
tion 2,  c.  51,  Revised  Statutes  (1  Starr 
&  C.  St.,  p,  1072)  ;  Connelly  v.  Dunn, 
73  111.  218;  Treleaven  v.  Dixon,  119 
111.  548;  9  N.  E.  Rep.  189;  Way  v. 
Harriman,  126  111.  132;  18  N.  E.  Eep. 
206.  But  it  is  again  Insisted  that  the 
proof  shows  gifts  of  large  sums  of 
money  by  the  husband  to  the  wife, 
which  she  from  time  to  time  'loaned 
back  to  him,'  finally  taking  the  note 
in  question  in  consideration  of  those 
loans  ;  and,  in  our  view  of  the  case,  it 
the  decree  of  the  circuit  court  can  be 
sustained  at  all,  it  must  be  upon  this 
theory." 

"  Richardson  v.  Richardson,  148  111. 
563;  36  N.  E.  Rep.  608,  per  Wilkin, 
J.:  "We  said,  in  Williams  v.  Forbes, 
114  111.  167;  28  N.  E.  Rep.  463:  'A 
gift  is  always  revocable  until  it  is  exe- 
cuted, and  a  promissory  note,  in- 
tended purely  as  a  gift,  is  but  a  prom- 
ise to  make  a  gift  in  the  future.  The 
gift  is  not  executed  until  the  note  is 
paid.'  See  also,  Fink  v.  Cox,  18 
Johns.  (N.  Y.)  145." 
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and  settle  the  question  of  marital  rights  in  property.  From 
the  earliest  years  of  the  law,  the  courts  in  chancery,  rejecting 
the  iron  rules  of  the  common  law,  have  favored  such  contracts. 
And  this  rule  of  equity  has  been  ingrafted  into  the  body  of 
American  jurisprudence.'  The  cardinal  rule  by  which  all 
such  contracts  are  measured  and  construed  is  the  intention 
with  which  the  parties  contracted,  and  in  seeking  this  the 
courts  look,  not  only  to  the  letter  of  the  instrument,  but  also 
to  its  general  scope  and  purpose,  and  to  the  conditions,  situa- 
tion, and  surrounding  circumstances  attending  the  parties  at 
the  time  the  agreement  is  made.'  Parties  to  an  antenuptial 
contract  occupy  a  confidential  relation  toward  each  other.* 
While  tliey  may  lawfully  contract  with  each  other  where  there 
is  full  knowledge  of  all  that  affects  the  contract,  yet,  where 
the  provision  secured  for  the  intended  wife  is  out  of  proportion 
to  the  means  of  the  intended  husband,  it  raises  the  presump- 
tion of  willful  concealment,  and  throws  the  burden  upon  those 
claiming  in  his  right  to  prove  that  there  was  full  knowledge 


1  McNutt  V.  McNutt,  116  Ind.  545, 
558;  19N.  E.  Rep.  115. 

'  Mintier  c.  Mintier,  28  Ohio  St.  307 ; 
Ardis  V.  Printup,  39  Ga.  648;  Brown 
V.  Ransey,  74  Ga.  210;  Neves  v.  Scott, 
9  How.  (U.  S.)  196;  Hooks  i'.  Lee, 
8  Ired.  Eq.  (N.  Car.)  157;  Smith  v. 
Moore,  4  N.  J.  Eq.  485;  Hafer  u. 
Hafer,  33  Kan.  449;  Johnston  v. 
Spicer,  107  N.  Y.  185;  13  N.  E.  Rep. 
753;  May  B.  May,  7  Fla.  207;  Hutch- 
ins  V.  Dixon,  11  Md.  29;  Estate  of 
Baabichon,  49  Cal.  19 ;  Stratton  v. 
Rogers,  11  La.  Ann.  380.  To  use  the 
language  of  an  eminent  jurist:  "In 
truth,  not  only  do  the  authorities 
affirm  that  no  formality  is  required, 
but  they  go  further,  and  declare  that 
such  contracts  are  to  be  construed 
with  liberality  and  favor."  .A.n  ante- 
nuptial agreement  between  a  widower 
and  a  widow  provided  that  "the  sur- 
vivor shall  take  no  absolute  right  in 
the  real  estate  of  the  other,  but  shall 
have  the  full  use,  control,  and  rents 
of  all  such  real    estate  as  would   de- 


scend to  such  survivor  under  the  law 
during  the  life  of  such  survivor,  and 
shall  take  and  have  such  part  of  the 
personal  property  of  the  one  first  de- 
parting this  life  as  the  law  would  give 
such  survivor ;  and,  if  any  part  of  such 
personal  property  shall  remain  at  the 
death  of  such  survivor,  it  shall  go  to 
the  heirs  and  legal  representatives  of 
the  one  dying  first."  The  widower 
was  sixty-eight  years  old,  had  two 
children,  and  possessed  an  estate 
worth  115,000.  The  widow  was  seventy 
years  old,  had  no  heirs  except  brothers 
and  the  children  of  deceased  sisters, 
and  she  possessed  personalty  worth 
$35,000  and  realty  worth  S15,000.  It 
was  held  that  it  was  the  intention  to 
confer  upon  the  survivor  onjy  a  life 
estate  in  the  personalty  of  the  other. 
Ragwdale  v.  Barnett,  10  Ind  App.  478; 
37  N.  E.  Rep.  1109. 

3  Kline's  Estate,  64  Pa.  St.  122; 
Pierce  v.  Pierce,  71  N.  Y.  154;  Rocka- 
fellow  V.  Newcomb,  57  111.  186. 
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on  her  part  of  all  that  materially  affected  the  contract/  Where 
the  agreement  provided  that  the  wife  shall  "claim  no  right  of 
dower  or  homestead  in  or  to  any  property"  of  the  husband  it 
does  not  deprive  the  wife  of  her  distributive  share  in  her  hus- 
band's personal  property.^  An  antenuptial  contract  to  pay  a 
sum  certain  at  the  promisor's  death  can  not  be  disallowed  on 
a  finding  that  the  will  gave  a  legacy  in  lieu  thereof,  thus  post- 
poning it  to  all  the  debts.' 

§  1300.  Full  disclosure  required.  —  Persons  engaged  to 
be  married  sustain  a  confidential  relation  to  each  other, 
which  calls  for  the  exercise  of  the  utmost  good  faith. 
And  an  antenuptial  contract  executed  by  the  intended 
wife,  relinquishing  her  interest  in  the  estate  of  her  intended 
husband,  will  not  be  upheld,  unless  there  was  a  full  and  fair 
disclosure  made  to  her  of  all  the  circumstances  bearing  on 
the  antenuptial  agreement.'  A  mortgagor's  conveyance  to  his 
intended  wife  of  his  interest  in  the  premises,  in  consideration 
of  marriage  and  money,  is  valid.'  In  an  action  by  a  wife 
against  her  husband  to  set  aside  an  antenuptial  agreement  re- 
leasing dower,  evidence  adduced  by  the  husband  that  the  wife 
refused  to  accept  money  and  execute  the  contract,  on  the 
ground  that  the  marriage  ought  not  to  rest  on  a  pecuniary 
consideration,  and  that  she  subsequently  executed  it  for  a  con- 

•Bierer'8  Appeal,   92  Pa.  St.  265;  151  111.  136;  37  N.  E.  Rep.  693.    For  a 

Tiernan  v.  Binns,  92  Pa.  St.  248;  Spur-  statement  of  the  case,  see  Achilles  u. 

lock  V.  Brown,  91  Tenn.  241 ;  18  S.  W.  Achilles,  137  111.  589;  28  N.  E.  Rep. 

Rep.  868.  Where  an  antenuptial  agree-  45.     See   also,   Taylor  v.   Taylor,  144 

ment  provides  that  the  wife  shall,  in  111.  436;  33  N.  E.  Rep.  532. 

case  of  the  husband's  death,  have  only  ^  Pitkins  v.  Peet,  87  Iowa,  268;  54 

$200   a  year  during  her  widowhood,  N.  W.  Rep.  215. 

and  the  use  of  half  of  a  house  and  lot,  '  Hitchcock  v.  Taylor,  Genesee  Pro- 

and  the  husband's  estate  consists  of  bate  Judge,  99  Mich.  128;  57  N.  W. 

personalty  worth   about  $10,000  and  Rep.  1097. 

land  worth  $12,500,  the  provision  for  «  Graham  v.  Graham,  67  Hun,  329; 

the  wife  is  so  disproportionate  to  the  22  N.  Y.  Supl.  299,  per  cnrium:     "Se? 

husband's  means  that  the  agreement  also,  Kline  v.  Kline,  57  Pa.  St.  120,  and 

can  not  be  sustained   in  the  absence  Kline's   Estate,  64   Pa.    St.    122,  ami 

of  clearproof  that  it  was  fairly  entered  Pierce  c  Pierce,  71  N.  Y.  1")4. 

into  with  full  knowledge  on  the  part  *  Klauber  r.  Vigneron  (Cal.  ISil."  , 

of  the  wife  of  the  extent  of  the  hus-  32  Pac.  Rep.  248.     And  see  Prewitt  v. 

band's  property.   Achilles  v.  Achilles,  Wilson,  103  U.  S.  22. 
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sideration  of  one  dollar,  on  the  husband's  declaration  that  he 
would  not  carry  out  the  ceremony  unless  she  released  her 
dower  rights,  is  not  sufficient  to  uphold  the  contract,  in  the 
absence  of  any  showing  that  its  nature  or  its  effect  was  fully 
explained  to  the  wife.'  Where  a  man  of  sixty-eight  years  of 
age,  worth  about  twenty  thousand  dollars  in  money,  was  en- 
gaged to  marry  an  illiterate  woman  of  fifty  years,  and  in  the 
evening  two  days  before  the  appointed  marriage  day,  with  a 
lawyer  he  visited  his  intended  bride,  who  had  about  one  hun- 
dred dollars,  and  had  a  marriage  settlement  read  to  her,  which 
both  parties  signed,  and  by  it  she  parted  with  all  her  marital 
rights  in  his  estate  for  the  use  of  a  house  and  lot  worth  not 
exceeding  one  thousand  dollars,  her  husband  relinquishing 
his  interest  in  her  estate,  and,  after  the  contract  was  signed, 
he  insisted  on  a  marriage  the  next  morning  at  five  o'clock, 
giving  her  no  opportunity  to  see  or  consult  her  friends,  and 
after  the  marriage  she  was  compelled  to  do  the  work  of  a  me- 
nial, and  refused  many  necessary  comforts,  it  was  held  that 
the  settlement  should  be  set  aside.* 

§  1301.   Batiflcation  of  antenuptial  contract  after  marriage. — 

An  antenuptial  contract  may  be  ratified  in  writing  after  mar- 
riage. Where  the  agreement,  in  consideration  of  the  convey- 
ance to  the  wife  of  a  life  estate  in  certain  property  bound  her 
to  relinquish  all  her  interest  in  other  real  estate  of  the  hus- 
band, the  court  refused   to  extend  it  so  as  to  prevent  the  wife 

'  Graham  11.  Graham,  67  Hun  (N.Y.),  and  hold  that  an  antenuptial   joint- 

329 ;  22  N.  Y.  Supl.  299,  per  Follett,  J. :  ure  or  provision  in  lieu  of  dower  must 

"Under  the  statutes  a  valid  jointure  or  be  a  fair  equivalent  for  the  right  re- 

a  pecuniary  provision  in  the  nature  of  linquished.     But  we  find  no  case,  En- 

a  jointure  must  be  supported  by  some  glish  or  American,  which  holds  that 

valuable  consideration,  as  a  compensa-  an  antenuptial  contract  entered  into 

tion  for  the  relinquishment  of  the  right  for  the  purpose  of  barring  dower  is 

to  dower.     McOarteeti.  Teller,  2  Paige  effectual,   unless    some    provision    is 

(N.  Y.),  511-560;  Hawley  v.  James,  5  made  for  the  intended  wife,  except  in 

Paige  (N.  Y.),  318-447;  Priest  u.  Cum-  case  the  intended  wife  has  property 

mings,  16  Wend.  (N.  Y.)  617;  Power  v.  which  would,  on  marriage,  become  the 

Shell,  1  Moll.  296;  Curry  d.  Curry,  10  husband's,  and  the  contract  provides 

Hun,  366;  Ennis  v.  Ennis,  48  Hun,  that  neither  shall  become  entitled  to 

11-14;    4   Kent's    Commentaries,  56,  any  interest  in  the  estate  of  the  other, 

note  a ;  1  Coke  on  Littleton,  36  b,  37  a.  ^  gin;ipgQti   .^_   Simpson's   Ex'rs,   94 

Some   of  the   authorities   go   further,  Ky.  586;  23  S.  W.  Rep.  361. 
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from  claiming  her  statutory  allowance  in  the  estate  of  her  hus- 
band, or  from  compelling  a  sale  of  his  real  estate  in  order  to 
pay  such  allowance.' 

§  1302.  Post-nuptial  settlement  after  antenuptial  promise — 
Marriage  as  wife's  part  performance. — A  post-nuptial  settlement 
made  in  pursuance  to  an  antenuptial  parol  promise,  and  fol- 
lowed by  nothing  on  the  part  of  the  wife  but  marriage,  is  vol- 
untary. Marriage  is  not  such  a  part  performance,  on  the  part 
of  the  wife,  of  an  antenuptial  parol  contract,  as  will  take  the 
contract  out  of  the  statute  of  frauds,  and  make  it  the  legal  duty 
of  the  husband  to  make  a  post-nuptial  settlement  in  conformity 
to  his  antenuptial  parol  promise.'' 


1  Claypool  V.  Jaqaa,  135  Ind.  449 ;  35 
N.  E.  Rep.  285,  per  Dailey,  J. :  "Coun- 
sel on  both  sides  rightly  assume  the 
validity  of  the  written  instrument, 
and  that  a  written  ratification,  after 
marriage,  of  an  antenuptial  contract, 
such  as  in  this  case,  is  valid  and  en- 
forcible  between  the  parties,  and 
those  claiming  under  them.  8  Am. 
and  Eng.  Encyc.  of  Law,  684;  JIcAn- 
nulty  V.  McAnnulty,  120  111.  2(3;  11 
N.  E.  Kep.  397.  It  is  conceded  by  all 
parties  concerned  that  the  appellee 
could,  by  agreement  made  before  mar- 
riage, release  and  relinquish  all  her 
prospective  property  rights,  and  bar 
her  statutory  claim,  as  widow,  in  the 
property  of  the  decedent.  1  Sliars- 
wood's  Blackstone's  Commentaries, 
442,  note  28;  Houghton  v.  Houghton, 
14  Ind.  505.  Also,  that  the  claim  of 
the  widow  of  a  decedent  to  the  S^'iOO  for 
which  provision  is  made  by  the  stat- 
ute may  be  relinquished  by  her  elec- 
tion to  take  under  an  inconsistent  tes- 
tamentary provision.  Langley  v.  May- 
hew,  107  Ind.  198;  6  N.  E.  Rep.  317, 
and  8  N.  E.  Rep.  157 ;  Hurley  v.  j\Ic- 
Iver,  119  Ind.  53-55;  21  N.  E.  Rep. 
325.  Is  the  case  at  bar  within  the  op- 
eration of  any  of  tliese  rules?  We 
think,  clearly,  not.  The  widow's  stat- 
utory claim  to  $500  is  not  an  interest 


in  the  estate  of  the  decedent,  but  is  a 
preferred  claim,  payable  out  of  the 
personal  estate,  if  sufficient  for  the 
purpose.  If  not,  then  the  lands  of  the 
decedent  shall  be  sold  to  pay  it,  'The 
widow's  right  to  this  allowance  of  ?500 
is,  in  some  of  its  incidents,  analogous 
to  the  right  of  dower.  The  husband 
can  not,  by  any  act,  deprive  her  of  it, 
against  her  will,  and  she  may  *  *  * 
take  it,  and,  in  addition,  take  .that 
which  the  will  gives.'  Shipman  v. 
Keys,  127  Ind.  353,  357  ;  26  N.  E.  Rep. 
896.  The  antenuptial  agreement,  in 
this  instance,  is  plain,  direct,  precise, 
definite,  full,  and  complete  in  all  its 
terms.  There  is  nothing  ambiguous, 
uncertain  or  doubtful  in  or  about  it,  or 
which  parol  evidence  could  aid.  They 
specially  and  specifically  restricted  it 
to  tbeirreal  estate,  and  omitted  to  say 
anything  concerning  their  personal 
property.  It  is  presumed  that  the 
parties  intended  to  do  just  what  they 
did." 

2  Manning  v.  Riley,  62  N.  J.  Eq.  39 ; 
27  Atl.  Rep.  810,  per  Van  Fleel,Y.  C. . 
"The  defendant  has  performed  her 
part  of  the  antenuptial  contract.  She 
married  the  man  who  promised  to 
make  a  settlement  on  her.  There  are 
cases  where  parol  contracts  Vi'ithin  the 
statute  of  frauds  maj'  be  taken  out  of 
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§  1303.  Post-nuptial  settlements  presumed  to  be  Toid  as  to 
creditors. — In  Virginia  all  post-nuptial  settlements  are  pre- 
sumed to  be  voluntary,  and  the  burden  of  proving  they  were 


its  operation  by  part  performance,  and 
thus  made  enforcible  in  equity.  The 
special  ground  upon  which  relief  is 
given  in  this  class  of  cases  is  that,  the 
statute  being  designed  to  prevent 
fraud,  justice  should  not  permit  it  to 
be  used  as  an  instrument  of  fraud,  or 
as  a  shield  by  the  fraud-doer.  But 
marriage,  standing  alone,  has  never 
been  regarded  as  a  suflBcient  part  per- 
formance of  an  antenuptial  parol  con- 
tract to  withdraw  the  contract  from 
the  operation  of  the  statute.  This  was 
so  decided  as  early  as  1720  in  Monta- 
cute  V.  Maxwell,  1  P.  Wms.  618,  620. 
The  rights  of  creditors  were  not  in- 
volved in  this  case.  The  bill  was  filed 
by  a  wife  to  compel  her  husband  to 
make  a  settlement  in  conformity  to 
his  antenuptial  parol  promise.  On  the 
hearing,  the  principal  argument  urged 
in  behalf  of  the  wife  was  that  she,  by 
marrying  the  defendant,  had  fully  per- 
formed her  part  of  the  contract,  and 
that  the  contract  was  thereby  taken  out 
of  the  statute, and  thus  became  enforci- 
ble in  equity.  But  the  court  held  that 
the  wife  was  not  entitled  to  a  decree ; 
declaring  that  where  there  is  no  fraud, 
only  relying  upon  the  honor,  word,  or 
promise  of  the  defendant,  the  statute 
making  those  promises  void,  equity 
will  not  interfere.  The  principle  laid 
down  in  this  case  has  been  uniformly 
adhered  to  by  the  English  courts. 
Lord  Cottenham,  in  Lassence  v.  Tier- 
ney,  1  Macn.  &  G.  551,  571,  in  com- 
menting on  what  he  had  said  in  Ham- 
mersley  v.  De  Biel,  12  Clark  &  F.  45, 
said:  'A  parol  contract,  followed  only 
by  marriage, is  not  to  be  carried  into  ef- 
fect, marriage  being  no  part  perform- 
ance of  the  contract.  If  it  were,  there 
would  be  an  end  of  the  statute,  which 
says  that  a  contract  in  consideration  of 


marriage  shall  not  be  omding,  unless 
it  be  in  writing ;  but,  if  marriage  be 
part  performance,  every  parol  contract 
followed  by  marriage  would  be  bind- 
ing.' "  See  Warden  v.  Jones,  23 
Beav.  487,  490;  Redding  v.  Wilkes,  3 
Brown  Ch.  400;  Dundas  v.  Dutens,  1 
Ves.  Jr.  196, 199 ;  Caton  v.  Caton,  L.  R. 
1  Ch.  App.  137.  In  Story's  Commen- 
taries on  Equity  Jurisprudence,  it  is 
said  (volume  1,  §  768)  :  "If  there  has 
been  no  fraud,  and  no  agreement  to 
reduce  the  settlement  to  writing,  but 
the  other  party  has  placed  reliance 
solely  upon  the  honor,  word,  or  prom- 
ise of  the  husband,  no  relief  will  be 
granted,  for  in  such  a  case  the  party 
chooses  to  rest  upon  the  parol  agree- 
ment,and  must  take  the  consequences ; 
and  the  subsequent  marriage  is  not 
deemed  a  part  performance,  takingthe 
case  out  of  the  statute,  contrary  to 
the  rule  which  prevails  in  other  cases 
of  contract.  In  this  respect  it  is 
always  treated  as  a  peculiar  case, 
standing  on  its  own  grounds."  Con- 
tinuing: "But  it  is  argued  that  an 
entirely  different  doctrine  was  es- 
tablished by  this  court  in  Satterth- 
waitec.  Emley,  4  N.  J.  Eq.  489;  the 
contention  being  that  Gov.  Haines, 
sitting  as  chancellor,  decided  in  that 
case  that  a  marriage  contracted  by  a 
woman,  under  an  antenuptial  parol 
promise  to  make  a  settlement  on  her, 
constituted  a  sufficient  consideration 
to  give  validity  to  a  post-nuptial  set- 
tlement made  in  pursuance  of  such 
promise.  I  do  not  think  the  case  can 
be  understood  to  dprlare  any  such 
doctrine.  The  bill  in  that  case  was 
filed  to  procure  a  decree  giving  effect, 
in  favor  of  the  wife,  and  against  the 
creditors  of  her  husband,  to  an  ante- 
nuptial parol  contract  by  the  husband 
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made  upon  valuable  consideration,  is  upon  those  claiming  un- 
der them.  Recitals  in  such  settlements  are  evidence  against 
persons  claiming  under  the  settler,  but  not  against  creditors  of 
the  settler  contesting  the  validity  of  the  settlement;  and,  when 
husband  and  wife  are  both  parties  to  the  suit,  and  interested 
in  the  result,  neither  is  competent  to  testify  in  the  case.'  Such 
a  settlement  is  void  as  to  existing  creditors.^  Where,  at  the 
time  of  marriage  the  husband's  lands  were  all  free  from  judg- 
ment liens,  but,  after  judgments  against  him  were  obtained, 
in  consideration  of  a  settlement  on  her  of  a  portion  of  his 
lands,  the  wife  relinquished  her  right  of  dower  in  all  his  other 
lands,  which  was  of  greater  value  than  the  lands  settled  on 
her,  it  was  held  that  the  post-nuptial  settlement  was  valid  as 
against  such  judgment  creditors.' 


to  make  a  settlement.  The  wife  failed 
to  prove  the  contract  on  which  her 
suit  was  founded,  and  the  court  so 
found.  With  that  finding,  the  case 
ended.  In  this  situation  of  affairs, 
the  duty  of  the  court  would  be  plain. 
It  would  be  bound  to  enforce  that 
rule  of  equity  jurisprudence  which  de- 
clares that  if  a  man  make  a  promise 
to  another  person  for  the  purpose  of 
inducing  that  person  to  do  an  act, 
and  the  act  is  done  on  the  faith  of 
such  promise,  the  promisor  will  be 
held  to  his  word,  and  be  compelled  to 
do  what  he  promised.  Warden  v. 
Jones,  23  Beav.  487,  493;  Hammers- 
ley  V.  De  Biel,  12  Clark  &  F.  45.  It 
is  thus  made  plain,  as  I  think,  that 
the  judgment  of  the  court  in  Satterth- 
waite  V.  Emley  does  not  give  the 
slightest  countenance  to  the  notion 
that  marriage,  alone  and  of  itself,  is  a 
sufiicient  consideration  to  give  valid- 
ity, as  against  creditors,  to  a  post- 
nuptial settlement  made  in  pursuance 
of  an  antenuptial  parol  promise,  and 
yet  that  is  the  only  consideration  on 
which  the  settlement  in  this  case 
rests." 

'  Blow  V.  Maynard,  2  Leigh  (Va.), 
29;  Perry  v.  Euby,  81   Va.  317;    De 


Farges  v.  Ryland,  87  Va.  404 ;  12  S.  E. 
Eep.  805.  And,  if  a  husband  is  in- 
competent to  testify  in  behalf  of  his 
wife,  it  is  clear  that  neither  his  ver- 
bal nor  his  written  declarations  can 
be  proved  in  her  behalf  in  a  litigation 
between  her  and  his  creditors.  To 
hold  otherwise  would  be  the  absurdity 
of  holding  that  it  is  allowable  for  a 
man  to  do  indirectly,  and  without  the 
sanction  of  an  oath,  what  he  is  not 
allowed  to  do  directly,  with  the  sanc- 
tion of  an  oath. 

'  Robbins  v.  Armstrong,  84  Va.  810 ; 
6  S.  E.  Rep.  130;  Beecher  v.  Wilson, 
84  Va.  813 ;  6  S.  E.  Rep. 209 ;  De  Farges 
V.  Ryland,  87  Va.  404;  12  S.  E.  Rep. 
805. 

^  Ficklin  v.  Rixey,  89  Va.  832;  17 
S.  E.  Rep.  325,  per  Lewis,  J. :  "It  is 
a  settled  doctrine,  repeatedly  recog- 
nized by  this  court,  that  apost-nuptial 
settlement  in  favor  of  a  wife,  upon  a 
valuable  consideration,  is  good  in 
equity,  although  void  at  common  law; 
and  the  relinquishment  of  the  wife's 
right  of  dower  is  a  good  consideration 
for  such  a  .settlement  as  against  cred- 
itors of  the  husband,  to  the  extent  of 
the  value  of  the  dower.  Harvey  v. 
Alexander,l  Rand.  (Va.)  219;  Quarlea 
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§  1304.  Wife  as  husband's  surety. — Under  the  Dakota 
statute  providing  that  either  husband  or  wife  may  enter  into 
any  engagement  with  the  other,  or  with  any  other  person, 
"respecting  property,"  which  either  might  undertake  if  single, 
a  married  woman  is  liable  on  a  note  signed  by  her  as  surety 
for  her  husband,  although  she  does  not  charge  her  separate  es- 
tate with  the  payment  thereof/  Where  a  married  woman 
signs  her  husband's  note  as  surety  and  mortgages  her  property 
to  secure  the  note,  she  can  not,  in  an  action  to  foreclose  the 
mortgage,  set  up  as  a  defense  an  extension  of  time  to  her  hus- 
band without  her  consent.''  Under  the  Nebraska  statute  which 
declares  "that  all  property  of  a  married  woman  not  exempt  by 
law  from  sale  on  execution  or  attachment  shall  be  liable  for 
the  payment  of  all  debts  contracted  for  necessaries  furnished 
the  family  of  said  married  woman  after  execution  against  her 


V.  Lacy,  4  Munf.  (Va.)  251;  William 
and  Mary  College  v.  Powell,  12  Gratt. 
(Va.)  372;  Davis  v.  Davis,  25  Gratt. 
(Va.)  587;  Yates  ».  Law,  86  Va.  117; 
De  Farges  v.  Ryland,  87  Va.  404.  In- 
deed, as  was  said  in  Davis  v.  Davis, 
courts  of  equity  view  such  settlements 
liberally  in  favor  of  the  wife,  and  will 
not  interfere  at  the  instance  of  cred- 
itors, unless  the  estimated  value  of 
the  dower  interest  relinquished  be 
shown  to  be  excessive."  Where  the 
husband  in  a  post-nuptial  contract, 
duly  recorded,  recited  the  receipt  of 
certain  moneys  from  his  wife,  and  a 
conveyance  of  certain  personal  prop- 
erty to  be  held  in  trust  for  her  sep- 
arate use,  and  added  that  "I  hereby 
declare  and  acknowledge  to  her,  in 
trust  as  aforesaid,  a  debt  on  my  estate 
for  said  $1,500,  but  not  payable  during 
mv  natural  life-time ;  and  at  my  death 
the  same,  with  such  additional  amount 
of  her  money  as  shall  hereafter  come 
to  my  hands,  is  to  be  paid  to  her  out 
of,  first,  my  personal  property,  and 
whatever  ia  yet  left  is  to  be  paid  out 
of  my  real  estate,"  it  was  held  that 
the  contract  created  a  lien  on  such 
real  estate  only  as  the  husband  was 


possessed  of  at  the  time  of  his  death. 
Cox  V.  Hazelip  (Ky.  1893),  21  S.  W. 
Eep.  1048. 

'  Colonial  Mortgage  Co.  v.  Stevens, 
3  N.  D.  265;  55  N.  W.  Rep.  578,  per 
Corliss,  J. :  "The  policy  disclosed  by 
all  the  legislation  in  this  state  upon 
the  subject  is  to  place  the  married 
woman  upon  the  same  footing  as  a 
feme  sole,  with  respect  to  her  property 
and  to  her  rights  to  make  binding 
contracts.  See  also,  as  tending  to 
support  our  views,  Wood  v.  Orford, 
52  Cal.  412,  and  Marlow  v.  Barlew,  53 
Cal.  456.  We  have  no  fear  that,  un- 
der the  construction  we  have  placed 
upon  the  statute,  the  wife  will  be- 
come the  victim  of  the  husband's 
machinations  to  strip  her  of  her 
property  for  his  own  benefit.  Nor 
would  the  denial  of  her  power  to  bind 
herself  for  the  payment  of  his  debts 
afford  her  any  protection  as  against 
her  husband.  It  is  always  in  her 
power  to  give  him  her  entire  estate, 
or  to  pay  all  his  debts  out  of  her  sep- 
arate property." 

^  Lane  v.  Traders'  Deposit  Bank 
(Ky.  1892),  21  S.  W.  Eep.  756. 
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husband  for  such  indebtedness  has  been  returned  unsatisfied," 
the  wife  is  in  fact  surety  for  her  husband,  and  judgment  must 
be  recovered  against  her  before  her  separate  estate  can  be  levied 
upon  and  sold  for  such  necessaries.'  Money  advanced  to  a 
married  woman  and  her  husband,  with  which  they  purchase 
land  as  tenants  by  the  entireties,  inures  to  her  benefit,  and 
she  can  not  repudiate  liability  on  the  note  and  mortgage  on 
such  land,  executed  by  her  and  her  husband  to  secure  repay- 
ment, on  the  ground  that  she  was  merely  a  surety  for  the 
husband.^ 


1  George  v.  Edney,  36  Neb.  604 ;  54 
N.  W.  Rep.  986,  per  Maxwell,  C.  J.. 
"Our  attention  has  been  called  to  the 
case  of  Frost  v.  Parker,  65  Iowa,  178; 
21  N.W.  Rep.  507,  where  judgment  was 
recovered  against  the  husband  alone 
for  necessaries  furnished  to  the  family 
and  an  execution  returned  unsatisfied, 
whereupon,withouta  judgment  against 
the  wife,  her  property  was  subjected 
to  the  payment  of  the  judgment.  The 
Iowa  statute  is  somewhat  broader  than 
ours,  but  we  are  unable  to  assent  to 
the  reasoning  in  that  case  or  the  con- 
clusion reached.  The  wife  certainly 
occupied  the  relation  of  surety  for  her 
husband,  and  was  entitled  to  make 
any  defense  in  her  favor  that  was 
then  in  existence."  Under  the  pro- 
viso to  the  Pennsylvania  statute  of 
1887  (enlarging  the  powers  of  married 
women  to  contract),  that  nothing 
therein  should  enable  them  to  become 
accommodation  indorsers,  guarantors, 
or  sureties,  where  a  bank  refused  to 
discount  a  draft  indorsed  by  a  man, 
except  on  the  indorsement  of  hia 
wife,  she  to  check  out  the  proceeds, 
and  he  thus  obtained  the  money,  and 
applied  all  but  $600  of  it  to  payment 
of  his  debt  to  the  bank,  and  when  the 
draft  matured  the  husband  paid  on  it 
$600,  and  the  wife  gave  her  note  to 
the  bank  for  the  balance,  and  checked 
it  out,  the  bank,  knowing  that  all  her 
acts  were  for  her  husband's  accom- 


modation, can  not  recover  on  the 
note.  Patrick  v.  Smith,  165  Pa.  St. 
526;  30  Atl.  Rep.  1044.  And  see  Real 
Estate  Investment  Co.  v.  Roop,  132 
Pa.  St.  496 ;  Eeigart  v.  White,  52  Pa. 
St,  4.38. 

2  McCoy  V.  Barnes,  136  Ind.  378 ;  36 
N.  E.  Rep.  134,  per  Coffey,  J.:  "A 
court  of  equity  will  disregard  mere 
forms,  and  will  not  permit  a  substan- 
tial equity  to  be  defeated  by  the  inter- 
position of  merely  nominal  or  techni- 
cal distinctions.  Dwenger  v.  Brani- 
gan,  95  Ind.  221 ;  Barrett  v.  Lewis, 
106  Ind.  120;  5  N.  E.  Rep.  910;  Otis 
V.  Gregory,  111  Ind.  504;  13  N.  E. 
Rep.  39 ;  Butler  v.  Thornburg,  131  Ind. 
237;  30  N.  E.  Rep.  1073.  Further- 
more, it  is  well  settled  by  the  adjudi- 
cated cases  in  this  state  that  the  ques- 
tion as  to  whether  a  married  woman 
is  surety  is  not  to  be  determined  by 
the  form  of  the  contract,  nor  from  the 
basis  from  which  the  contract  was  had, 
but  from  the  inquiry :  was  the  wife  to 
receive  in  person,  or  in  benefit  to  her 
estate,  the  consideration  upon  which 
the  contract  rests?  To  the  extent  to 
which  she  receives  the  benefit  she  is 
not  a  surety,  but  a  principal.  Vogel 
V.  Leichner,  102  Ind.  55;  1  N.  E.  Rep. 
554 ;  Bouvey  v.  McNeal,  126  Ind.  541 : 
26  N.  E.  Rep.  396 ;  Johnson  v.  Jou- 
chert,  124  Ind.  105 ;  24  N.  E.  Rep.  580 ; 
Wilson  /'.  Logue,  131  Ind.  191 ;  30  N. 
E.  Rep.  1079.     In  this  case   the   full 
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§  1305.  Further  illustrations. — Under  the  New  Hampsliire 
act  of  1876,  which  provides  that  no  contract  or  conveyance  by 
a  married  woman,  as  surety  or  guarantor  for  her  husband,  nor 
any  undertaking  by  her  for  him,  or  in  his  behalf,  shall  be 
binding  on  her,  a  wife's  mortgage  of  an  estate  in  her  own 
right  to  indemnify  the  mortgagee  against  loss  on  obligations 
signed  by  him  as  surety  for  her  husband,  at  the  latter's  re- 
quest, and  for  his  benefit,  is  not  valid,  by  estoppel  or  other- 
wise.' Under  the  New  Hampshire  statute,  which  invalidates 
a  wife's  contract  as  surety  for  her  husband,  such  contract  by 
her  on  a  note  of  a  partnership  of  which  her  husband  is  a  mem- 


purchase  price  for  the  forty-acre  tract 
of  land  in  dispute  was  paid  by  the  ap- 
pellants. Otelia  Barnes  has  never  in- 
Vested  a  penny  in  it.  She,  in  contem- 
plation of  law,  owns  it ;  so  that  the 
money  advanced  by  the  appellant  in- 
ured to  her  benefit.  She  is  not,  there 
fore,  a  surety,  but  a  principal.  She  is 
seeking  to  hold  land  in  which  she  has 
nothing  invested,  at  the  expense  of 
those  who  paid  the  purchase  price. 
To  permit  her  to  do  so  would  be  to 
permit  an  injustice,  which  a  court  of 
equity  will  not  tolerate,  unless  re- 
strained by  fixed  and  inflexible  rules 
which  forbid  relief.  The  principles  of 
law  above  referred  to  give  to  the  ap- 
pellants the  relief  sought  in  this  case. 
Section  5119,  Revised  Statutes  1881,  is 
a  wise  enactment,  intended  to  protect 
married  women  against  surety  debts, 
but  was  not  intended  as  a  means  to 
enable  them  to  acquire  property  at  the 
expense  of  others."  Tombleri).  Reitz, 
134  Ind.  9;  33  N.  E.  Rep.  789.  Com- 
pare Stewart  v.  Babbs,  120  Ind.  568; 
22  N.  E.  Rep.  770. 

1  Parsons  v.  Rolfe,  66  N.  H.  620;  27 
Atl.  Rep.  172,  per  Chase,  J.:  "The 
mortgage  was  given  by  Ellen  D.  Rolfe, 
a  married  woman,  to  the  plaintiff's 
testate,  December  8, 1877,  upon  a  tract 
of  land  in  which  she  had  a  life  estate 
in  her  own  right,  to  indemnify  the 
mortgagee  against  loss  upon  sundry 


notes  and  a  bond  signed  by  him  .is 
surety  for  Mrs.  Eolfe's  husband,  at 
the  request  and  for  the  benefit  of  the 
husband.  The  mortgage  does  not 
bind  her.  Laws  1876,  c.  32.  She  was 
deprived  of  her  common-law  capacity 
to  make  such  a  conveyance  (Babbitt 
V.  Morrison,  58  N.  H.  419;  Thompson 
B.  Ela,  58  N.  H.  490)  by  the  second 
proviso  of  the  act  of  1876,  that  '  no 
contract  or  conveyance  by  a  married 
woman  as  surety  or  guarantor  for  her 
husband,  nor  any  undertaking  by  her 
for  him  or  in  his  behalf,  shall  be  bind- 
ing on  her.'  Buss  v.  Woodward,  60 
N.  H.  58;  Parsons  v.  McLane,  64  N. 
H.  478,  479;  13  Atl.  Rep.  588.  Al- 
though a  married  woman  may  be 
estopped  by  her  acts  and  covenants 
relating  to  matters  as  to  which  she  has 
capacity  to  contract,  as  if  she  was  un- 
married (Parsons  v.  Little,  66  N.  11. 
339;  20  Atl.  Rep.  958),  her  want  of 
such  capacity  can  not  be  supplied  by 
estoppel.  Penocook,  etc..  Bank©.  San- 
born, 60  N.  H.  658.  The  act  of  July  10, 
1877  (Laws  1877,  c.  22),  explanatory'  of 
the  act  of  1876,  c.  32,  was  designed  to 
prevent  the  application  of  the  second 
proviso  in  the  last  named  act  to  prop- 
erty not  held  in  the  wife's  own  right, 
such  as  her  rights  of  dower  and  home- 
stead in  her  husband's  property.  Judg- 
ment for  the  defendant,  Mrs.  Eolfe." 
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ber  is  invalid.'  In  an  action  against  husband  and  wife  to  en- 
force the  specific  performance  of  a  contract  to  convey  land,  a 
plea  by  the  wife  that  her  husband  had  made  a  contract  to  con- 
vey the  land;  that  complainant  refused  to  carry  out  the  agree- 
ment unless  she  executed  a  like  agreement,  which  she  did, 
without  consideration,  and  solely  to  answer  for  the  default  of 
her  husband  in  carrying  out  his  agreement — constitutes  a  bar 
to  an  action  against  her,  under  the  statute  providing  that  no 
married  woman  shall  be  liable  on  a  promise  to  answer  for  the 
default  of  another.''  A  woman  whose  husband,  without  au- 
thority from  her,  has  purchased  machinery  which  has  been 
placed  on  her  separate  estate,  does  not  ratify  the  purchase,  or 
estop  herself  from  denying  her  husband's  authority  to  make  it, 
by  signing,  as  surety,  a  note  given  by  the  husband  for  the 
price,  where  she  does  so  without  any  knowledge  of  the  pur- 
chase or  of  the  purpose  for  which  the  note  was  given.'  And 
in  Kentucky  a  married  woman  who  signs  a  note  as  surety  for 
her  husband,  and  executes  a  mortgage  on  her  separate  prop- 
erty to  secure  its  payment,  is  not  liable  as  a  surety,  in  the  ab- 
sence of  the  averment  and  proof  of  facts  showing  that  the  debt 
is  one  for  which  she  is  personally  liable.*  Under  the  Alabama 
code  a  wife  is  relieved  from  certain  disabilities  of  coverture, 
but  she  can  not  become  surety  for  her  husband,  either  directly 
or  indirectly,  and  hence  will  not  be  bound  by  an  injunction 
bond  as  his  surety.' 

'  Storrs   &   Bement  Co.  v.  Wingate  suflBciently  specific.     As  is  8aid  by 

(N.  H.  1892),  29   Atl.   Rep.  413,  per  Vice  Cliancellor  Pitney  in  Reeves  v. 

Carpenter,   J.;    "Tiie   contract  of  a  Morgan,  48  N.  J.  Eq.  415;  21  Atl.  Rep. 

married  woman  as  surety  for  lier  hus-  1040,  tlie   burden  is   on  the   married 

band  is  invalid.  The  fact  that  another  woman  who  is  sued  on  her  contract  to 

is  bound  with  the  defendant's  husband  set  out  and  prove  that  she  is  within 

for  the  payment  of  the  note  does  not  the   exception  of  the   proviso.     It  is 

render  her  undertaking  any  the  less  a  diflScult  to  conceive  what  other  facts 

contractof  suretyship  for  him.  Stokell  Mrs.  Weaver  could  have  pleaded,  in 

V.  Kimball,  59  N.  H.  13."  order  to  comply  with  these  require- 

2Thoma3U.Weaver,62N.  J.  Eq.580;  ments." 

29  Atl.  Rep.  353,  per  Bird,  V.  C. :  "It  is  ^  Gossard  v.  Lea,  3  Texas  Civ.  App. 

admitted  that  the  allegation  that  she  3;  21  S.  W.  Rep.  703. 

signed  and   executed  the  agreement  ^  Lane    v.   Traders'   Deposit    Bank 

solely  to  answer  for  the  default  of  her  (Ky.  1893),  21  S.  W.  Rep.  756. 

said  husband  in  his  carrying  out  his  ^  Cofer  v.  Schening,  98  Ala.  338  ;    12 

agreement  would  be  material  if  it  was  So.  Rep.  414. 
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§  1306.  The  wife  as  surety  in  Nebraska,  Georgia  and  Ken- 
tucky.— In  Nebraska  a  married  woman  may  contract  as  surety 
for  her  husband.  The  contemporaneous  lending  of  money  to 
the  husband  is  a  sufficient  consideration  for  the  wife's  signing 
a  note  evidencing  such  indebtedness,  and  a  clause  in  such  a 
note  pledging  her  separate  estate  is  binding  upon  her,  although 
she  personally  received  no  consideration  therefor.'  The  exten- 
sion of  time  of  payment  of  her  husband's  past-due  indebted- 
ness is  a  sufficient  consideration  to  support  her  contract,  as  his 
surety,  for  his  debt.^     In  Georgia,  while  it  is  true  that  a  mar- 


1  Stevenson  v.  Craig,  12  Neb.  464;  12 
N.  W.  Eep.  1 ;  Briggs  v.  First  Nat. 
Bank,  41  Neb.  17;  59  N.  W.  Eep. 
351,  per  Irvine,  C. .  "  The  evidence 
showed  that  she  was  the  wife  of 
Charles  E.  Briggs;  that  the  money- 
was  borrowed  from  the  bank  by  him ; 
that  she  executed  the  note  as  surety ; 
that  the  debt  was  not  an  antecedent 
debt,  but  was  one  contracted  when 
the  note  was  made.  There  was  a  per- 
emptory instruction  to  the  jury  to  find 
for  the  bank.  The  giving  of  this  in- 
struction, the  refusal  to  give  an  in- 
struction practically  to  find  for  the 
defendant,  and  the  insufficiency  of  the 
evidence  are  the  errors  assigned. 
They  all  raise  the  single  question  as 
to  whether,  upon  the  pleadings  and 
uncontradicted  evidence,  Mrs.  Briggs 
was  liable  upon  the  note.  The  plaint- 
iff in  error  cites,  in  favor  of  her  view 
of  the  case,  Davis  v.  First  Nat.  Bank,  5 
Neb.  242;  Hale  v.  Christy,  8  Neb.  264; 
State,  etc.,  Bank  v.  Scott,  10 Neb.  83 ;  4 
N.  W.  Rep.  814;  Barnumi).  Young,  10 
Neb.  309;  4  N.  W.  Eep.  1054;  Jeffrey 
-!).  Fleming,  26  Neb.  685;  42  N.  W. 
Eep.  747.  None  of  these  cases  justi- 
fies her  contention.  The  case  last 
cited  merely  holds  that  in  an  action 
for  goods  sold  and  delivered  to  a  res- 
taurant, the  evidence  showing  that 
the  restaurant  was  kept  by  the  hus- 
band, belonged  to  him,  and  the  credit 
evidentlv  given  to  him,  the  wife  was 
110 


not  liable ;  and  the  other  cases  are  to 
the  effect  that  the  wife  is  not  liable 
upon  her  contracts  unless  they  are 
made  with  reference  to  her  separate 
estate,  or  an  intention  is  shown  to 
bind  her  separate  estate.  To  the  same 
effect  is  Eckman  v.  Scott,  34  Neb.  817 ; 
52  N.  W.  Eep.  822.  *  *  »  The  con- 
temporaneous lending  of  the  money 
to  the  husband  was  a  sufficient  con- 
sideration to  sustain  the  wife's  con- 
tract." 

2  Smith  V.  Spaulding,  40  Neb.  339 ;  58 
N.  ^Y.  Eep.  952;  Stevenson  v.  Craig, 
12  Neb!  464;  12  N.  W.  Eep.  1.  The 
extension  of  time  on  her  husband's 
past-due  indebtedness  was  a  sufficient 
consideration.  Steward  on  Husband 
and  Wife,  136;  Green  v.  Scranage, 
19  Iowa,  461 ;  Low  v.  Anderson,  41 
Iowa,  476.  In  Smith  v.  Spaulding, 
40  Neb.  339;  58  N.  TV.  Eep.  952,  the 
court  said :  "  The  plaintiff  requested 
the  following,  among  other  instruc- 
tions, which  was  refused :  'The  ma- 
terial question  for  you  to  settle  from 
the  evidence  in  this  case  is,  did  the 
parties,  at  the  time  the  note  was  ex- 
ecuted, contract  with  reference  to, 
and  upon  the  faith  and  credit  of,  the 
separate  estate  of  the  defendant,  M. 
Ellen  Spaulding.  If  they  did  so  con- 
tract, then  she  would,  under  the  law 
of  this  case,  be  liable  for  the  amount 
due  on  the  note.'  This  instruction 
should  have  been  given.      Barnum  v. 
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ried  woman  can  not  become  a  surety  for  her  son-in-law,  so  as 
to  bind  herself  or  her  property  for  the  payment  of  his  debts, 
yet  she  may  extinguish  his  debts  on  her  own  credit,  with  a 
mortgage  on  her  property  as  security  for  the  performance  of  her 
own  contract.' 

§  1307.  The  rule  in  Indiana  and  Tennessee. — Under  the  In- 
diana statute,  which  provides  that  a  married  woman  shall  not 
enter  into  a  contract  of  suretyship  as  indorser  or  in  any  other 
manner,  it  is  held  that  a  contract  of  suretyship  of  a  married 
woman  is  void,  whether  it  operates  upon  her  personal  or  real 
property.  And  where  a  wife  pledges  her  personal  property  as 
security  for  her  husband's  debt,  she  occupies  the  position  of  a 
surety,  though  she  does  not  sign  the  contract  defining  the 
terms  of  the  pledge  between    the  husband   and    the  pledgee.^ 


Young,  10  Neb.  309;  4  N.  W.  Rep. 
1054."  In  Louisville  R.  Co.  v.  Alex- 
ander (Ky.  1894),  27  S.  W.  Rep.  981, 
the  court  said :  "The  wife  may  be- 
come the  surety  of  the  husband.  Sy- 
pert  V.  Harrison,  88  Ky.  461 ;  11  S.  W. 
Rep.  435;  Hart  v.  Grigsby,  .14  Bush 
(Ky.),  542." 

'  Villa  Rica  Lumber  Co.  >'.  Para- 
tai n ,  92  Ga.  370 ;  17  8.  E.  Rep.  340. 

^Goff «).  Hankins,  lllnd.  App.  456; 
39N.E.Rep.294,  perGavin.J.:  "These 
sections  are  all  parts  of  one  act, 
passed  for  the  relief  and  protection 
of  married  women,  and  they  are  to  be 
liberally  construed  to  effectuate  the 
purpose  intended.  Long  v.  Crosson, 
119  Ind.  3;  21  N.  E.  Rep.  450.  The 
different  sections  must  all  be  con- 
sti-ued  together,  and  when  this  is  done 
we  have  no  doubt  that  the  plain  intent 
of  the  legislature  was  to  prohibit  every 
contract  of  suretyship  in  any  form 
whatever,  whetlier  it  operated  upon 
the  real  or  personal  property  of  the 
married  woman.  Johnson  v.  Jouchert, 
124  Ind.  105;  24  N.  E.  Rep.  580,  wliere 
it  is  also  said:  'A  married  woman, 
by  force  of  the  statute,  is  protected, 
as  at  common  law,  in  all  transactions 


which  do  not  relate  to  or  benefit  her 
separate  estate  or  business,  or  which 
are  not  to  her  personal  benefit.'  "With- 
out the  provisions  of  section  5119, 
Rev.  St.  1881  (section  6964,  Rev.  St. 
1894),  the  wife  could  mortgage  her 
realty  as  well  as  her  personalty  to  se- 
cure a  surety  obligation.  We  can  see 
no  good  reason  for  limiting  the  inhi- 
bition to  real  estate.  There  is,  in  the 
section  itself,  no  such  limitation.  In 
this  case  appellee  recovered  an  organ 
which  had  been  delivered  by  her  as  a 
pledge  to  secure  a  debt  of  her  hus- 
band, and  an  instrument  was  exe- 
cuted by  the  appellant  and  husband 
showing  that  the  organ  was  received 
as  security  for  part  payment  of  a 
team  of  horses  sold  by  appellant  to 
the  husband  with  a  right  of  redemp- 
tion up  to  a  certain  date,  and,  if  not 
so  redeemed,  the  organ  to  become  the 
absolute  property  of  appellant  at  his 
option.  It  is  strenuously  argued  by 
counsel  that  because  this  instrument 
was  not  signed  by  appellee,  nor  any 
personal  obligation  assumed  by  her 
to  pay  the  debt,  no  liability  of  surety- 
ship was  created.  The  transaction 
was  clearly,  upon  appellee's  version 
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The  separate  property  of  married  women  may  be  classified  into 
the  equitable  and  the  statutory;  the  former  being  that  recog- 
nized by  courts  of  equity  irrespective  of  statutes;  the  latter 
that  recognized  and  created  by  those  statutes  which  limit  the 
common  law  rights  of  the  husband  in  his  wife's  property,  and 
which  enlarge  the  rights  of  the  wife.'  The  separate  estate  in 
Tennessee  being  equitable,  a  wife  owning  an  estate  devised  to 
her  sole  and  separate  use  without  restriction  of  her  power  to 
alienate  may,  on  becoming  surety  for  another's  debt,  charge 
the  estate,  by  express  words,  with  such  debt.* 

§  1308.  Her  suretyship  a  question  of  fact. — Whether  a  mar- 
ried woman  is  a  principal  or  surety  will  be  determined,  not  from 
the  form  of  the  contract,  nor  from  the  basis  upon  which  the 
transaction  was  had,  but  from  the  answer  to  the  inquiry,  was 
the  wife  to  receive,  either  in  person  or  in  benefit  to  her  estate,  or 
did  she  so  receive  the  consideration  upon  which  the  contract 
rests  ?'  If  in  fact  she  neither  received  nor  contracted  for  any 
benefit,  but  signed  upon  a  consideration,  the  benefit  of  which 
was  received  by  one  of  the  joint  promisors,  then  no  matter  that 
she  may  have  agreed  to  be  bound  as  principal,  the  law  assigns 
to  her  the  status  of  a  surety,  and  she  will  not  be  bound  unless 
she  has  estopped  herself  in  some  way  from  setting  up  the 
facts.'  In  an  action  on  a  note  executed  by  husband  and  wife, 
an  allegation  in  the  wife's  answer  that  she  was  married  to  her 

at  least, — and  this  the  jury  accepted,  of  a  surety,  within  the  statute.     Da- 

— a  pledge  of  her  property  to  secure  vee  v.  State,  7  Ind.  App.  71 ;  34  N.  E. 

her  husband's  debt.     Whenever  the  Eep.  308;  Trentman  v.  Eldridge,  98 

result  of  the  transaction  is  such  as  to  Ind.  525,   on  page  534 ;   Johnson   v. 

impose  upon  the  wife's  property  a  li-  Jouchert,  124  Ind.  105;  Wolf  v.  Zim- 

ability  to  answer  for  the  debt  of  an-  merman,  127  Ind.  486;  26  N.  E.  Eep. 

other,  she  must  be  regarded  as  a  sure-  173;  Brandt  on  Suretyship,  §  22." 

ty,  and  entitled  to  the  protection  of  '  Webster  u.  Helm,  93Tenn.  322;  24 

the  statute,  whether  she  be  a  party  to  S.  W.  Eep.  488,   citing  22  Am.   and 

any  written  contractor  not.'  There  is  Eng.  Encyc.  of  Law,  2,  3. 

no  difference  in  principle  between  a  '  Webster  v.  Helm,  93  Tenn.  322 ;  24 

mortgage  on  her  real  estate   and  a  S.  W.  Eep.  488. 

mortgage  or  pledge  of  her  personal  'Vogel   u.  Leiohner,  102    Ind.  55; 

property.    Whenever  a  married  wo-  West  o.  Laraway,  28  Mich.  464 ;  Cupp 

man  either  pledges  or  mortgages  her  ».  Campbell,  103  Ind.  213. 

separate  property  to  secure  the  debt  *Thaeker  v.  Thacker,  125  Ind.  489. 
of  another,  she  occupies  the  position 
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codefendant  when  the  note  was  executed  casts  on  plaintiffs  the 
burden  of  showing  in  their  reply  that  the  contract  was  one 
which  she  had  power  to  make;  and  an  allegation  in  such  re- 
ply that  the  consideration  for  the  note  was  yielded  to  her,  and 
that  it  was  beneficial  to  her  separate  estate,  is  insufficient  on 
demurrer,  as  it  should  show  the  nature  of  the  consideration 
and  wherein  her  separate  estate  was  benefited.'  Under 
the  Indiana  statute  invalidating  all  contracts  of  suretyship 
entered  into  by  a  married  woman,  one  who  sues  on  a  note 
executed  jointly  by  a  married  woman  and  her  husband  must 
show  that  she  was  not  a  surety  for  the  husband,  but  the  rule 
is  different  where  she  executes  her  individual  note,  as  no 
presumption  arises  in  such  a  case  that  she  executed  it  as  surety 
for  her  husband  or  for  any  other  person.^  In  an  action  on 
a  note,  governed  by  the  law  merchant,  brought  by  indorsees 
for  value  before  maturity,  and  in  good  faith,  against  the  mak- 
ers, husband  and  wife,  it  is  not  necessary  for  plaintiffs  to  es- 
tablish, as  against  the  wife,  that  the  consideration  was  in  fact 
beneficial  to  her  or  to  her  estate,  or  that  there  was  a  sufficient 
consideration,  if  it  be  shown  that  she  contracted  as  a  principal 
in  fact,  on  a  consideration  sufficient  or  insufficient,  or  if  such 
circumstances  be  shown  as  will  estop  her  from  denying  that 
she  contracted  as  a  principal.' 


'Potter  V.  Sheets,  5  Ind.   App.  506 
32N.E.  Rep.811. 

2  Potter  V.  Sheets,  5  Ind.  App.  506 
32N.  E.Eep.Sn. 

3  Potter  V.  Sheets,  5  Ind.  App.  506 


them  an  order  to  pay  the  money  on 
the  firm's  draft.  The  court  held  that 
the  jury  were  justified  in  finding  that 
Mrs.  M.  was  not  merely  a  surety,  but 
that,  the  negotiations  having  begun 


32  N.  E. Rep.  811,  per  Black,  J.:  "A  in  the  firm's  name,  she  had  assumed 
firm  wishing  to  borrow  money  wrote  the  position  of  the  principal  debtor, 
to  plaintiffs  proposing  as  security  McCrory  v.  Grandy,  92  Ga.  319;  18 
Mrs.  M.,  the  mother  of  one  partner.  S.  E.  Rep.  65."  As  the  note  was  pay- 
Plaintiffs  agreed  to  make  the  loan,  able  to  order  in  a  bank  in  this  state, 
but,  on  advising  with  attorneys,  found  and  therefore  was  negotiable  paper 
that  Mrs.  M.,  being  a  married  woman,  governed  by  the  law  merchant,  §  5.505, 
could  not  bind  herself  .as  surety.  It  R.  S.  1881,  the  answer  of  want  of  con- 
was  then  arranged  that  Mrs.  M.  sideration  did  not  show  a  good  de- 
should  borrow  the  money,  and  give  fense  to  the  action  by  an  indorsee, 
security  on  her  separate  estate.  Plaint-  Glenn  v.  Porter,  72  Ind.  525;  Cof- 
iffs  knew  that  she  intended  to  lend  fing?).  Hardy,  86  Ind.  369. 
the  money  to  the  firm,  since  she  gave 
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§  1309.  Woman's  conveyance  in  fraud  of  prospectire  hus- 
band.— Where  a  woman,  in  contemplation  of  a  marriage  which 
afterwards  takes  place,  voluntarily  conveys  her  property,  with- 
out the  consent  of  her  future  husband,  the  conveyance  is  a 
fraud  on  the  marital  rights  of  the  husband,  although  made  for 
the  benefit  of  children  by  a  former  marriage,  who  have  no 
knowledge  of  the  fraud.'  And  in  such  a  case  the  record  of  the 
deed  therefor  some  fourteen  days  before  the  marriage  does  not 
prevent  him  from  avoiding  it  as  a  fraud  on  his  marital  rights.* 
Conveyance  of  land  by  a  wife  to  her  husband,  which  is  void 
because  not  properly  executed,  is  no  defense  to  an  action  in 
equity,  by  the  heirs  of  the  wife,  to  recover  the  land  from  the 
husband's  grantee',  where  the  consideration  for  such  convey- 
ance was  not  paid.' 

§  1310.  Wife's  right  of  disposition. — A  petition  which  avers 
that  petitioner,  a  married  woman,  owns  a  statutory  separate 
estate ;  that  she  has  sustained  losses  by  fire,  and  to  rebuild  it 
is  necessary  to  mortgage  such  estate ;  and  prays  that  she  be  de- 
clared a  feme  sole  so  far  as  to  invest  her  with  the  right  of  ex- 
ecuting a  mortgage  on  her  statutory  separate  estate,  "and  for 
such  further  and  other  relief  as  the  nature  and  equity  of  this 
cause  and  the  statute  in  such  cases  made  and  provided  will  al- 
low," is  sufficient  to  support  a  decree  relieving  her  of  the  disa- 
bilities of  coverture,  under  the  Alabama  code,  which  provides 
that  such  relief  may  be  granted  on  a  petition  praying  that  she 

'Ferebee  v.  Pritchard,  112  N.  Car.  ^Ferebee  v.  Pritchard,  112  N.  Car. 
83;  16  S.  E.  Rep.  903,  per  Shep-  83,  following  Poston  v.  Gillespie,  5 
herd,  0.  J. :  "It  is  now  clearly  settled  Jones'  Eq.  (N.  Car.)  258. 
in  this  state  that  a  voluntary  convey-  'Bohannon  v.  Travis,  94  Ky.  59; 
ance  of  her  property  by  a  woman  in  21  S.  W.  Rep.  354.  Although  con- 
contemplation  of  a  marriage  which  tracts  between  husband  and  wife  are 
afterwards  takes  place  is  a  fraud  upon  void  at  law,  they  are  not  always  so 
the  husband,  if  he  be  not  apprised  of  in  equity.  But  a  contract  between 
the  existence  of  the  deed."  Spencer  husband  and  wife  will  not  be  enforced 
V.  Spencer,  3  Jones'  Eq.  (N.  Car.)  404;  in  equity  in  favor  of  either,  unless  it 
Logan  V.  Simmons,  3  Ired.  Eq.  (N.  is  fair  and  just,  founded  on  a  valuable 
Car.)  487;  Tisdaie  v.  Bailey,  6  Ired.  consideration,  and  reasonably  certain 
Eq.  (N.  Car.)  358;  Poston  v.  Gillespie,  as  to  its  stipulations,  and  the  circum- 
5  Jones'  Eq.  (N.  Car.)  258 ;  Goodson  v.  stances  under  which  it  was  made. 
Whitfield,  5  Ired.  Eq.  (N.  Car.)  163; 
Baker  v.  Jordan,  73  N.  Car.  145. 
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be  decreed  a  feme  sole  so  far  as  to  invest  her  with  "the  right  to 
buy,  sell,  hold,  convey,  and  mortgage  real  and  personal  prop- 
erty."' Where  the  plaintiff,  a  feme  covert,  was  the  beneficial 
owner  in  fee-simple  of  certain  lands,  the  title  to  which  was 
vested  in  her  husband  as  trustee,  and  plaintiff  and  her  hus- 
band joined  in  a  deed  conveying  these  lands  to  their  son  for 
a  recited  consideration,  but  in  fact  for  no  consideration  at 
all,  the  son,  by  mortgage,  conveyed  the  lands  to  defendant, 
and  the  deed  and  mortgage  were  given  to  enable  plaintiff's  hus- 
band to  borrow  money,  using  the  lands  as  security,  it  was 
held  that,  as  such  deed  divested  plaintiff  of  all  her  interest  in 
the  land,  the  mortgage  under  it  was  valid. ^  A  note  is  not  a 
"conveyance,  mortgage  or  like  formal  instrument  in  writing," 
within  the  South  Carolina  act  of  1887,  which  provides  that 
such  instruments,  executed  by  a  married  woman,  shall  be  ef- 
fectual to  convey  or  charge  her  separate  estate  when  the  in- 
tention to  do  so  is  declared  in  them.'  A  devise  of  land  to  a 
woman  to  have  and  to  hold  to  her  sole  and  separate  use,  free 
from  the  interference  or  control  of  her  husband,  and  to  her 
heirs  and  assigns  forever,  in  the  absence  of  anything  to  show 
a  different  intent,  creates  a  separate  use  trust,  giving  the  dev- 
isee the  equitable  title  and  not  the  fee,  and  she  can  not  in- 
cumber the  land.*     A  married  woman  may,  in  Nebraska,  pur- 

1  Black  V.  Moseley,  99  Ala.  447 ;  12  1  Eawle  (Pa.) ,  231,  was  decided,  down 

So.  Rep.  791,  following  Powell  ».  New  to   the  present  time.     The   power  of 

England,   etc..  Security  Co.,  87  Ala.  the   donee    or    devisee    holding    an 

602.  equitable   title  under  such  a  trust  to 

^  Smythu.  Fitzsimmons,  97  Ala.  451 ;  incumber  or  convey  the  land  so  held, 

12  So.  Rep.  48,   following  Burrus  v.  by  joining  the  husband  against  whom 

Dawson,  66  Ala.  476;  Allen  «.  Terry,  the  trust  was  created  to  protect  her, 

73  Ala.  123;  Hooks  i).  Browns,  62  Ala.  has  been  as  steadily  denied.    There 

258.  is  a  long  line  of  cases,  extending  from 

3  Singluff  V.  Tindal,  40  S.  Car.  504 ;  19  Lancaster  v.  Dolan  to  MacConnell  v. 

S.  E.  Rep.  137.  Lindsay,  131  Pa.  476,  decided  in  1890, 

*Hays  V.  Leonard,  155  Pa.  St.  474;  in  which  this  doctrine  is  maintained, 

26  Atl.    Rep.  664,  per   Williams,   J.:  and  it  is  not  seriously  contended  that 

"These    are    the    appropriate   words  there  can  be  a  recovery  in  this  case, 

to   create   a  separate   use  trust,  and  unless  this  doctrine,  which  has  pre- 

all     the    words    necessary    for    that  vailed  for  more  than  half  a  century, 

purpose.      They  have   been   held  to  has  been  departed  from  in  the  recent 

cicate   a  trust,  and  to  give  an  equi-  case  of  MacConnell  v.  AVrigbt,  150  Pa. 

table  title  to  the  donee  or   devisee,  275,  decided  in  1892." 
from  1829,  when  Lancaster  v.  Dolan, 
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chase  personal  property,  sell  the  same,  and  do  all  acts  in 
relation  to  such  property  as  though  she  were  single.'  Where 
title  to  land  is  in  a  married  woman,  a  quitclaim  deed,  execut- 
ed by  herself  and  husband  jointly,  "releasing  and  quitclaim- 
ing all  our  interest  in  the  land,"  followed  bj'  a  clause  wherein 
she  relinquishes  all  her  dower  right,  conveys  the  wife's  entire 
title,  and  not  merely  her  contingent  dower  interest,  and  gives 
the  grantee  such  an  interest  in  the  land,  of  which  he  takes 
possession,  as  will  necessitate  the  giving  of  notice  to  him  of 
the  expiration  of  the  period  of  redemption  from  a  tax  sale.^ 
A  married  woman  who  joins  with  her  husband  in  a  deed  of 
conveyance  whereby,  under  their  hands  and  seals,  and  for  an 
expressed  consideration  of  one  dollar,  they  grant,  bargain,  sell, 
and  quitclaim  certain  real  estate  to  another,  which  formerly 
belonged  to  the  husband,  but  has  been  sold  to  satisfy  an  exe- 
cution issued  on  a  judgment  against  him,  has  no  inchoate  in- 
terest in  the  land  which  can  ripen  into  an  estate  upon  the 
death  of  her  husband." 

§  1311.  Wife's  deed — Formal  requisites. — Under  the  Texas 
statute,  providing  that  no  conveyance  of  a  wife's  separate  prop- 
erty shall  take  effect  unless  made  by  her  and  her  husband 
jointly,  and  acknowledged  by  her  privily  and  apart  from  her 
husband,  a  conveyance  of  such  property  by  the  husband  for 
himself,  and  as  attorney  for  his  wife,  by  virtue  of  a  power  of 
attorney  privily  acknowledged  by  her,  is  void,  unless  the  deed 
itself  is  privily  acknowledged  by  her,  as  provided  by  the  stat- 
ute.' An  agreement  among  the  owners  of  adjacent  lots,  cove- 
nanting to  reserve  an  open  space  in  front  of  their  lots,  and  not 
to  build  thereon,  is  a  conveyance,  within  the  New  York  statute, 
providing  that  the  term  "conveyance"  embraces  every  instru- 
ment in  writing  by  which  any  estate  or  interest  in  real  estate 
is  created  or  aliened,  or  by  which  the  title  may  be  affected, 

1  Farwell  v.  Cramer,  38  Neb.  61 ;  56  '  Ortman  v.  Chute,  57  Minn.  452;  59 
N.  W.  Rep.  716.  N.  W.  Rep.  533. 

2  Cahalan  v.  Van  Sant,  87  Iowa,  593 ;  «  Mexia  v.  Oliver,  148  U.  S.  664 ;  13 
54  N.  W.  Rep.  433.  And  see  Ells-  Sup.  Ct.  Rep.  754,  following  Cannon  v. 
worth  V.  Low,  62  Iowa,  178;  Hall  v.  Boutwell,  53  Texas,  626,  and  Peak  v. 
Guthridge,  52  Iowa,  408.  Brinson,  71  Texas,  310. 
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and,  when  executed  by  a  married  woman,  it  must  be  acknowl- 
edged by  her  apart  from  her  husband,  as  required  by  law,  to 
entitle  it  to  record.'  A  verbal  contract  by  a  married  woman, 
in  regard  to  the  location  of  a  land  certificate  owned  by  her,  is 
not  void  because  not  acknowledged  as  a  conveyance  of  her 
separate  property.^  In  the  absence  of  pleading  or  proof  of  fraud 
or  other  misconduct,  a  woman's  acknowledgment  is  not  in- 
valid because  not  really  made,  nor  the  instrument  explained 
to  her,  privily  and  apart  from  her  husband;  and  this  whether 
the  beneficiary  is  or  is  not  technically  an  innocent  purchaser.' 

§  1312.    Conveying  her  real  estate. — At  common  law  the  deed 
and  covenant  of  a  married  woman  in  reference  to  her  real  es- 


1  Bradley  v.  Walker,  138  N.  Y.  291 ; 
33  N.  E.  Rep.  1079,  per  Earl,  J. :  "The 
instrument  was  entitled  to  be  record- 
ed only  because  it  was  a  conveyance 
of  real  estate  within  the  meaning  of 
the  statute.  It  was  not  entitled  to  be 
recorded  as  against  Mrs.  Alvord,  be- 
cause not  properly  acknowledged  by 
her.  Therefore,  the  record  or  a  tran- 
script thereof  was  not  evidence  against 
her  of  the  execution  of  the  agreement. 
Indeed,  if  the  original  agreement  had 
been  produced,  it  could  not  have  been 
read  in  evidence  against  her  without 
proof  of  her  signature  other  than  that 
furnished  by  her  imperfect  acknowl- 
edgment. There  was,  therefore,  a 
total  failure  of  proof  that  Mrs.  Alvord 
ever  executed  the  alleged  agreement, 
and  there  was  not  an  atom  of  proof 
that  she  ever  recognized  or  adopted  it, 
or  acted  upon  it,  or  that  she  ever  in 
any  way  borame bound  by  it.  Knowles 
V.  McCamly,  10  Paige  (N.  Y.)  342." 

^  Bennett  v.  Virginia  Ranch  Co., 
1  Texas  Civ.  App.  321 ;  21  S.  W.  Rep. 
12i;,  per  Head,  J.:  "This  question 
has  recently  been  very  thoroughly 
considered  by  our  supreme  court  in 
the  case  of  Ikard  v.  Thompson,  81 
Tpxas,  291,  and  the  conclusion  reached 
that  a  married  woman  can  make  con- 
tracts to  acquire  land  by  the  location 


of  a  land  certificate,  which  is  her  sepr 
arate  property,  without  acknowledg- 
ing the  same,  in  the  manner  required 
for  the  conveyance  of  her  real  estate ; 
and  as  to  the  correctness  of  this  de- 
cision we  do  not  entertain  any  ques- 
tion. See  also,  Aycock  v.  Kimbrough, 
71  Texas,  330;  12  S.  W.  Rep.  71,  and 
Lecomte  v.  Toudouze,  82  Texas,  208; 
17  S.  W.  Rep.  1047.  And  see  Frank 
V.  Frank  (Texas  1894),  25  S.  W.  Rep. 
819." 

'  Freiberg  D.  De  Lamar,  7  Texas  Civil 
App.  263;  27  S.  W.  Rep.  151,  per  Will- 
iams, J. .  "In  the  case  of  Hartley?). 
Frosh,  6  Tex.  216,  Chief  Justice  Hemp- 
hill laid  down  the  rule  which  has  ever 
since  been  followed :  'To  impeach  the 
veracity  of  the  certificate,  it  will  not 
be  sufficient  to  allege  that  there  was 
no  privy  examination ;  that  she  did 
not  acknowledge  the  same  to  be  her 
act  and  deed,  etc.  There  must  be  some 
act  alleged  showing  fraud;  as,  for  in- 
stance, that  there  was  a  fraudulent 
combination  between  the  notary  and 
the  parties  interested.  The  certificate 
in  this  case  is  in  conformity  with  the 
statute,  and  can  not  be  impeached 
merely  by  saying  that  she  was  not  ex- 
amined privily  and  apart  from  her 
husband.'  " 
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tate  were  absolutely  void,  and  the  only  way  in  which  she  could 
convey  her  real  estate  was  by  uniting  with  her  husband  in 
levying  a  fine.'  The  facts  that  land  purchased  by  a  married 
man  in  his  own  name  was  paid  for  with  the  proceeds  of  chat- 
tels belonging  to  his  wife  before  marriage,  and  that  he  agreed 
to  convey  the  land  to  her,  do  not  give  her  any  title  to  the  land, 
if  these  events  occurred  before  the  passage  of  the  married  wo- 
men's act,  since  at  common  law  the  chattels  of  the  wife  became 
at  marriage  the  property  of  the  husband,  and  contracts  be- 
tween husband  and  wife  were  void.^  Under  the  West  Vir- 
ginia code,  which  provides  "that  no  married  woman,  unless 
she  be  living  separate  and  apart  from  her  husband,  shall  sell 
or  convey  her  real  estate  unless  her  husband  consent  thereto 
by  joining  in  the  deed  or  other  writing  by  which  the  same  is 
sold  or  conveyed,"  it  was  held  that,  where  a  married  woman 
living  with  her  husband  undertook  to  sell  and  convey  a  certain 
part  of  her  real  estate  to  two  of  her  sons,  without  her  husband 
joining  in  the  deed,  such  deed  was  void  and  passed  no  interest, 
legal  or  equitable,  to  the  grantees.'  Where  a  husband  con- 
veys property  to  his  wife,  to  have  and  to  hold  during  her 
natural  life,  with  power  to  use  the  profits  to  her  separate  use, 
the  wife  can  reconvey  the  property  to  her  husband  under  the 
Tennessee  code,  which  provides  that  married  women  owning 
separate  estates  may  dispose  of  the  same  as  if  unmarried,  un- 
less the  instrument  under  which  they  hold  the  property  ex- 
pressly forbids  it,  since  the  deed  from  the  husband  to  the  wife 
did  not  limit  her  power  of  disposition.^     Where,  in  an  action  to 

'Bradley  v.  Walker,  138  N.  Y.  291;  wife  was  absolutely  void  under  the 

Jackson  u.  Vanderheyden,  17  Johns,  rule  of  the  common  law.     Hoker  v. 

(N.   Y.)   167;    Martin    v.    Dwelly,    6  Boggs,  63  111.161;  Pike  v.  Baker,  53 

Wend.   (N.  Y.)   9.    Under  the  stat-  111.  163 ;  Hogan  v.  Hogan,  89  111.  427. 

utes  which  were  in  force  in  New  York  And  the  common  law  was  in  force  in 

in  1846,  the  only  way  in  which  a  mar-  this  state  at  the  time  it  is  claimed 

ried  woman  could  convey  her  real  es-  this  contract  was  made.    The  contract 

tate  was  by  a  deed  acknowledged  in  being  void,  the  wife  acquired  no  right 

the  manner  prescribed  by  the  statute,  under  it.     The  rule  would  be  the  same 

^  Erringdale  v.  Eiggs,  148  111.  403  ;  36  in  equity  as  at  law." 

N.  E.Eep.  93,  per  Phillips,  J.:    "The  » Austin  u.   Brown,  37  W.  Va.  634; 

contract  sought    to    be    proved   was  17  S.  E.  Rep.  207. ■ 

made  in  1854.     Prior  to  the  com  para-  «Vick  u.  Gower,  92Tenn.  391;  21  S. 

tively  recent  legislation  in  this  state  W.  Rep.  677. 
a  contract  between  the  husband  and 


1732  CONTRACTS    OF    MARRIED    WOMEN.        §§  1313,  1314 

recover  possession  of  real  estate,  it  appeared  that  plaintiff's 
grantor  had  previously  conveyed  the  land  to  his  daughter,  a 
feme  covert;  that  after  retaining  the  deed  for  a  year  without  re- 
cording it,  and  just  previous  to  her  death,  she  returned  it  to 
her  father,  with  directions  to  destroy  it,  which  he  did;  and 
that  defendants  claimed  the  land  as  heirs  of  such  deceased 
daughter,  it  was  held  that,  as  the  equitable  title  was  in  the 
daughter,  she  could  convey  it  only  by  deed  in  which  her  hus- 
band joined,  and  plaintiff  was  not  entitled  to  recover.' 

§  1313.  The  same  subject  continued. — As  the  constitution 
gives  a  married  woman  an  absolute  power  of  alienation  as  to 
her  separate  estate,  she  may  assign  a  mortgage  and  note  held  by 
her  to  creditors  of  her  son,  who  are  threatening  to  sue  him.' 
The  Montana  statute  of  1887  provides  that  women  shall  re- 
tain the  same  legal  existence  and  legal  personality  after  mar- 
riage as  before,  and  shall  receive  the  same  protection  of  all  her 
rights  as  a  woman  which  her  husband  does  as  a  man  ;  and  for 
any  injury  to  her  property  she  shall  haye  the  same  right  to 
appeal  in  her  own  name  alone  to  the  courts  for  redress  that 
her  husband  has.  It  is  held  that  this  statute  so  modifies  the 
act  of  1872  as  to  enable  a  married  woman  to  hold  her  individual 
separate  property,  as  against  her  husband's  creditors,  without 
having  a  list  thereof  on  record,  on  showing  the  facts  necessary 
to  establish  her  individual  title  thereto.' 

§  1314.  Wife's  contracts  to  convey — Yendee's  lien. — While 
a  contract  by  a  married   woman   for  the  sale  of  her   land  will 

'  Miller  c.  Church,  112  N.  Car.  626;  not  allow  that  to  be  done  indirectly 
17  S.  E.  Eep.  437,  per  Shephard,  which  it  has  forbidden  to  be  done  di- 
C  J. .  "In  the  case,  however,  ol  a  rectly,  and  if  a  married  woman  can, 
married  woman  a  different  principle  by  the  simple  redelivery  of  her  un- 
applies  as  to  the  extinction  of  her  registered  deed,  practically  convey 
equitable  estate  in  realty.  In  Eay  ».  her  equitable  estate  in  realty,  the  very 
Wilcoxon,  107  N.  Car.  514,  the  court  disability  which  the  law  has  im- 
said:  'If  the  unregistered  deed  con-  posed  will  to  a  great  extent  be  re- 
ferred upon  her  an  estate  in  the  land,  moved,  and  the  safeguards  which  it 
either  legal  or  equitable,  it  is  plain  has  carefully  thrown  around  her  be 
that  there  is  but  one  way  by  which  broken  down  and  abrogated.'" 
she  can  convey  it,  and  that  is  by  deed  ^  Langston  v.  Smyley,  38  S.  Car.  121 ; 
and  privy  examination  with  the  join-  16  S.  E.  Kep.  771. 
der  of  the  husband.  It  is  a  well  rec-  "  Kelley  v.  Jefferis,  13  Mont.  170;  32 
ognized  principle   that  the   law  will  Pac.  Eep.  753. 
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not  be  specifically  enforced  against  her,  her  vendee,  who  has 
paid  part  of  the  purchase-money,  and  given  his  notes  for  the 
balance,  and  who  has  been  put  in  possession  of  the  land,  is 
entitled,  on  her  refusal  to  convey,  to  a  lien  on  the  land  for  the 
amount  paid  by  him.  And  the  indorsee  of  the  purchase-money 
notes,  payment  of  which  is  refused  because  the  purchaser  can 
get  no  title  to  the  land,  is  also  entitled  to  a  lien  on  the  land, 
not  for  the  face  value  of  the  notes,  but  for  the  amount  he  ac- 
tually paid  for  them,  since  the  married  woman's  liability  arises, 
not  by  reason  of  their  sale,  but  out  of  the  equity  fixing  her  re- 
sponsibility at  a  price  equal  to  that  expended  by  the  victim  of 
her  fraud. ^ 

§  1315.   Direct  conveyances  between  husband  and  wife. — In 

New  Jersey  a  husband  may  convey  property  directly  to  his  wife. 
And  as  between  them  a  deed  is  not  invalid  because  when  ac- 
knowledged it  did  not  contain  the  grantee's  name,  if  such  name 
was  afterwards  written  in  by  the  grantor.^  It  has  long  been  set- 
tled in  Texas  that  a  husband  may  convey  his  separate  or  com- 
munity property  to  his  wife  directly.'  In  Missouri,  where  a 
husband  purchased  land  with  his  wife's  money,  and  took  the 
title  in  his  own  name,  a  deed  directly  from  him  to  her  con- 
veyed the  equitable  title  only.  And  where  the  legal  title  passed 
to  a  judgment  creditor  of  the  husband  by  purchase  at  execu- 
tion sale,  the  wife  could  not  maintain  ejectment  on  her  equi- 
table title  against  the  judgment  creditor.*     In  Louisiana,  where 

'  Newman  v.  Moore,  94  Ky.  147 ;  21  and  the   grantee.     I  am   not    called 

'3.  W.  Rep.  759.  upon  to  consider  the  effect  of  such  a 

^Vought  B.Vought  (N.  J.  1884),  27  blank    when     third    persons     make 

Atl.  Eep.  489,  per  Bird,  V.  C. :     "The  claims,  and  the  legality  of  the  record 

complainants'  claim  is  not   defeated  of    the    conveyance    is   an   element, 

because  the  conveyance  is  made  di-  State  v.  Town  of  Harrison,  39  N.  J. 

rectly  to    the    wife.     See    Moore    v.  Law,  51. " 

Page,  111  U.  S.  117;  4  Sup.  Ct.  Eep.  ^  pitts  v.  Fitts,  14  Texas,  443;  Eey- 

388,  and  the  many  cases  there  cited,  nolds  ».    Lansford,    16  Texas,    256 ; 

Nor  is  such  claim  defeated  by   the  Story    v.    Marshall,    24    Texas,   305; 

fact  that,  when  the  deed  was  acknowl-  Smith  ■!).  Boquet,  27  Texas,  507.    And 

edged,  it  contained  not  the  name  of  the  same  is  permissible  in  Indiana, 

the  grantee.    It  is  proved  that  such  Brookville,  etc.,  Bank  v.  Kimble,  76 

name  has  been  written  therein  by  the  Ind.  195. 

grantor  himself,  which,  beyond  any  *  Crawford    v.  Whitmore,   120  Mo. 

question,  completes  the  execution  of  144;  25  S.  W.  Rep.  365.  "Although the 

the  instrument  as  between  the  grantor  property  may  have  been  paid  for  with 
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a  party  is  interposed,  and  a  simulated  sale  is  made  to  him  by 
the  wife  of  her  property,  and  it  is  then  immediately  sold  to 
the  husband,  it  is  a  sale  direct  from  wife  to  husband,  and 
therefore  null  and  void.' 


§  1316.    The  rule  under  the  Oregon  and  California  codes. — 

Although,  under  the  Oregon  code,  providing  that,  when  prop- 
erty is  owned  by  either  husband  or  wife,  the  other  has  no  in- 
terest therein  which  can  be  the  subject  of  contract  between 
them,  a  contract  by  a  husband  with  his  wife,  releasing  his 
curtesy  in  her  property,  is  void,  still,  under  the  section  pro- 
viding that  a  conveyance  by  husband  or  wife  to  the  other  shall 
be  valid  to  the  same  extent  as  between  other  persons,  a  hus- 
band may,  by  deed  conveying  his  property  to  his  wife,  exclude 
himself  from  all  rights  therein,  including  that  of  inheritance 
and  curtesy.^ 


the  funds  oi  the  wife,  the  legal  title 
thereto  vested  in  her  husband,  under 
the  deed  from  Janes  to  him,  and 
passed  to  defendants  Whitmore  by 
the  sheriff's  sale  and  deed  to  them; 
and,  even  though  the  plaintiff  Mrs. 
Crawford  may  have  had  the  equitable 
title,  she  could  not  recover  in  eject- 
ment on  such  title  against  the  legal 
title.  She  must  first  proceed  to  have 
the  legal  title  to  the  lot  vested  in  her- 
self, before  bringing  ejectment  for  the 
recovery  of  its  possession.  We  are 
aware  that  it  was  held  in  Bangert  v. 
Bangert,  13  Mo.  App.  144,  and  Cooper 
V.  Standley,  40  Mo.  App.  138,  that 
when  the  husband  purchases  property 
with  the  funds  of  his  wife,  and  takes 
the  title  in  his  own  name,  he  may  by 
deed  convey  the  property  directly  to 
her,  and  thus  pass  the  legal  title ;  but 
those  cases  are  in  conflict  with  the 
decisions  of  this  court,  are  not  sup- 
ported by  authority,  and  should  not 
be  followed.  A  husband  could  not, 
at  common  law,  convey  by  deed  di- 
rectly to  his  wife,  so  as  to  pass  the 
legal  title,  nor  is  he  authorized  to  do 
so  by  statute." 


'Vicknair  v.  Trosclair  (La.  1893), 
45  La.  Ann.  373 ;  12  So.  Eep.  486. 

2  Jenkins  v.  Hall,  26  Ore.  79;  37 
Pac.  Rep.  62,  per  Lord,  C.  J. :  "These 
provisions  of  our  code  are  identical 
with  sections  2203  and  2204  of  the 
Iowa  code,  from  which  they  were 
taken.  It  is  a  familiar  rule  that,  when 
a  statute  of  another  state  is  adopted, 
the  decisions  of  that  state  are  au- 
thority for  its  construction.  Trabant 
V.  Rummell,  14  Ore.  17;  12  Pac.  Rep. 
66.  In  construing  section  2203,  supra. 
Beck,  J.,  said:  'These  provisions  re- 
late to  the  interest  which  a  husband 
or  wife  holds  in  the  lands  owned  by 
his  or  her  spouse,  which  arises  under 
the  marriage  relation.  It  does  not 
refer  to  a  property  interest  that  may 
be  based  upon  contract,  or  may  be  de- 
rived from  sources  other  than  the  mar- 
riage relation.  The  section  evidently 
contemplates  and  includes  in  its  lan- 
guage the  dower  estate.  Upon  the 
marriage  relation  this  estate  is  based.' 
And,  referring  to  section  2204,  supra, 
which  is  the  same  as  our  section  2871, 
supra,  he  further  said  that  'this  pro- 
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§  1317.  The  rule  in  New  York. — It  is  provided  in  New  York 
by  the  statute  of  1887  that  any  transfer  or  conveyance  of  real 
estate  hereafter  made  by  a  married  man  directly  to  his  wife,  and 
every  transfer  or  conveyance  of  real  estate  hereafter  made  directly 
by  a  married  woman  to  her  husband,  shall  not  be  invalid  because 
so  made  without  the  intervention  of  a  third  person.'  But  prior 
to  the  passage  of  this  act,  a  deed  of  lands  from  husband  to 


■vision  relates  to  property  owned  ab- 
solutely by  the  husband  and  wife  in 
their  own  right,  and  not  to  the  inter- 
est one  may  have  in  lands  of  the 
other.'  Linton  v.  Crosby,  54  Iowa, 
478;  6  N.  W.  Rep.  726.  Prior  to  the 
enactment  of  section  2203,  the  supreme 
court  of  that  state  had  held  that,  un- 
der an  agreement  to  separate,  a  hus- 
band and  wife  could  relinquish  to  each 
other  dower  held  by  each  in  the  prop- 
erty of  the  other  (Robertson  v.  Rob- 
ertson, 25  Iowa,  350 ;  McKee  v.  Reyn- 
olds, 26  Iowa,  578;)  but  after  its  en- 
actment the  court  held,  in  Linton  v. 
Crosby,  supra,  that  section  2203  was 
intended  to  change  this  rule,  so  that  a 
contract  between  a  husband  and  wife, 
by  which  each  relinquishes  the  right 
of  dower  in  the  lands  of  the  other,  is 
void  under  that  section.  In  House  v. 
Fowle,  20  Ore.  163;  25  Pac.  Rep.  376, 
where  the  wife  released,  by  deed,  her 
dower  to  her  husband,  this  construc- 
tion was  adopted  and  applied  to  sec- 
tion 2869,  Hill's  Code,  the  court  hold- 
ing that  such  conveyance  was  a  nullity. 
Strahan,  C.  J.,  said:  'This  construc- 
tion excludes  estates  or  interests 
growing  out  of  the  marriage  relation 
from  the  classes  of  property  concern- 
ing which  a  husband  and  wife  may 
contract  with  each  other.  They  in- 
clude dower  and  estates  by  curtesy. 
The  reason  of  the  distinction  is  ob- 
vious. These  estates  have  their  origin 
in  public  policy.  They  tend  to 
strengthen  the  marriage  relation,  and 
to  some  extent  they  preserve  to  the 
survivor  valuable  property   interests 


which  may  enable  him  or  her  to  en- 
joy some  of  the  fruits  of  their  joint 
lives,  and  in  a  measure  render  them 
independent  of  the  vicissitudes  of  for- 
tune.' Art.  11,  §  14,  of  the  Cahfornia 
constitution  of  1849  provided  that  all 
property  of  the  wife,  owned  before 
and  acquired  after  marriage,  shall  be 
her  separate  property,  and  laws  should 
be  passed  defining  her  rights  in  rela- 
tion thereto.  Act  April  17,  1850  (St. 
1850,  p.  254)  gave  the  husband  the 
control  of  the  wife's  separate  property 
during  coverture,  but  provided  tliat 
no  alienation  thereof  could  be  made, 
or  lien  thereon  created,  unless  by  in- 
strument in  writing,  signed  by  both 
husband  and  wife,  and  acknowledged 
by  her  on  privj'  examination.  Section 
7  provided  that  when  any  sale  is 
made  by  the  wife,  of  her  property,  for 
her  husband's  benefit,  it  shall  be 
deemed  a  gift,  and  neither  she,  nor 
those  claiming  under  her,  shall  have 
any  right  to  recover  the  same.  Act 
April  16,  1850,  §  19,  provided  that  'a 
married  woman  may  convey  any  of 
her  real  estate  by  any  conveyances 
thereof  executed  and  acknowle(Jged 
by  herself  and  her  husband,' etc.  It 
has  been  held  that  the  common-law 
disability  of  the  husband  to  take  a 
conveyance  direct  from  the  wife  was 
not  removed,  and  that  a  deed  of  trust 
of  the  wife's  separate  property,  exe- 
cuted in  1857  by  a  married  woman 
and  her  husband  to  the  latter,  was 
void.  Rico  V.  Brandenstein,  98  Cal. 
465;  33  Pac.  Rep.  480." 
1  L.  1887,  c.  537,  §  1. 
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wife,  or  from  wife  to  husband,  was  void,  and  did  not  divest 
the  grantor  of  title  unless  founded  upon  valuable  or  meritorious 
consideration,  such  as  would  enable  a  court  of  equity  to  sus- 
tain it.  The  burden  is  upon  a  party  claiming,  under  such  a 
deed,  to  prove  such  a  consideration.' 


^  Dean  v.  Metropolitan  Railway  Co., 
119  N.  Y.  540,  per  O'Brien,  J. :  "  It 
is  not  necessary  now  to  cite  authority 
in  support  of  the  proposition  that  a 
deed  of  lands  from  the  husband  to 
the  wife,  or  from  the  wife  to  the  hus- 
band, was  void  at  common  law.  By 
the  enactment  of  the  statute  just  re- 
ferred to  the  legislature  recognized 
that  rule  as  then  existing.  Fourteen 
years  after  the  passage  of  the  act  of 
1848  this  court  held  that  the  common 
law  disability  still  continued,  not- 
withstanding the  legislation  in  behalf 
of  married  women.  "White  v.  Wager, 
25  N.  Y.  328;  and  three  years  later 
this  rule  was  again  reiterated.  "Wi- 
nans  II.  Peebles,  32  N.  Y.  423.  More 
recently  it  was  held  that  under  a  con- 
veyance of  lands  to  husband  and  wife 
jointly,  they  take,  not  as  tenants  in 
common  or  as  joint  tenants,  but  as 
tenants  by  the  entirety,  and  upon  the 
death  of  either,  the  survivor  takes 
the  whole  estate.  Bertles  v.  Nunan, 
92  N.  Y.  152.  This  result  was  reached 
by  the  application  of  the  common- 
law  doctrine  of  the  unity  of  husband 
and  wife,  and  that  conve3'ances  of 
this  character  were  not  affected  by  the 
legislation  in  this  state,  in  regard  to 
the  property  of  married  women,  and 
the  cases  of  "White  v.  Wager,  25  N.  Y. 
328,  and  Winans  v.  Peebles,  32  N.  Y. 
423,  were  both  cited  approvingly,  in 
support  of  the  rule  that  the  com- 
mon law  disability  of  husband  and 
wife,  growing  out  of  their  unity 
of  person,  to  convey  to  each  other, 
still  existed.  This  court  has  quite  re- 
cently held  that  the  rule  of  the  com- 
mon law  which  made  the  husband 


liable  for  the  torts  of  his  wife,  has 
not  yet  been  abrogated.  Fitzgerald  v. 
Quann,  109  N.  Y.  441;  Mangam  v. 
Peck,  111  N.  Y.  401.  The  decision  in 
all  the  cases  proceeded  upon  the 
ground  that  statutes  changing  the 
common  law  are  to  be  strictly  con- 
strued, and  the  latter  will  be  held  to 
be  no  further  abrogated  than  the  clear 
import  of  the  language  used  in  the 
statute  absolutely  requires,  and  hence 
that  the  common  law  disabilities  inci- 
dent to  the  relation  of  husband  and 
wife  still  exist,  except  in  so  far  as 
they  have  been  swept  away  by  ex- 
press enactments.  As  there  was  no 
statute  prior  to  the  year  1887,  chang-  • 
ing  the  common  law  with  respect  to 
deeds  of  land  between  husband  and 
wife,  it  follows  that  the  deed  from  the 
plaintiff  to  his  wife  did  not  operate  to 
divest  his  title,  unless  the  considera- 
tion was  such  as  to  enable  a  court  of 
equity  to  uphold  it.  It  is  true  that 
conveyances  of  real  estate  between 
husband  and  wife,  although  void  at 
law,  are  sustained  in  equity  when 
founded  upon  a  valuable  or  meritori- 
ous consideration.  Shepard  v.  Shep- 
ard,  7  Johns.  Ch.  (N.  Y.)57;  Hunt)). 
Johnson,  44  N.  Y.  27;  Tallinger  v. 
Mandeville,  113  N.  Y.  427.  This  rule, 
however  requires  the  party  setting  up 
or  claiming  under  the  deed  to  show 
such  facts  and  to  establish  a  con- 
sideration, requiring  a  court  of  equity 
to  sustain  it.  In  the  cases  where 
equity  interferes  to  sustain  a  deed  be- 
tween husband  and  wife,  an  equitable 
consideration  must  be  shown,  either 
upon  the  face  of  the  conveyance  it- 
self or  by  extraneous  proof." 
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§  1318.  Florida  conyeyances  by  wife — Securing  husband's 
debts. — The  provision  of  the  Florida  statute  that  the  real  es- 
tate of  the  wife  shall  only  be  conveyed  by  the  joint  deed  of  the 
husband  and  wife,  duly  attested,  authenticated  and  admitted 
to  record,  according  to  law,  was  not  intended  to  render  invalid, 
as  between  the  parties  thereto,  a  deed  of  a  married  woman  con- 
veying her  real  estate,  otherwise  in  compliance  with  law,  but 
not  recorded.'  A  note  payable  to  a  married  woman,  and  se- 
cured by  mortgage  on  real  estate,  was  indorsed  by  her  alone. 
On  the  mortgage  was  written:  "For  value  received,  I  do  here- 
by assign,  transfer,  and  set  over  the  within  mortgage,  and  the 
note  to  secure  which  it  is  given,  unto"  certain  named  in- 
dorsees; and  this  transfer  was  signed  by  both  husband  and 
wife.  It  was  held  that  this  was  a  compliance  with  the  re- 
quirement of  the  statute  that  the  husband  and  wife  shall  join 
in  all  sales,  transfers,  and  conveyances  of  the  personal  prop- 
erty of  the  wife."  A  married  woman  can  join  with  her  husband 
in  the  conveyance  of  her  property  to  secure  the  payment  of 
her  husband's  debts.'  A  married  woman  can  not  contract  for 
labor  performed  or  material  furnished  on  her  separate  property 
that  will  bind  her  in  a  personal  judgment,  but  she  may  charge 
her  estate  for  such  a  demand  under  her  contract.* 

§  1319.  Texas  conveyances  of  wife's  separate  realty — Hus- 
band's joinder. — It  has  been  held  in  Texas  that  a  deed  in  which 

^  Ballard  v.  Lippman,  32   Fla.  481 ;  conditions  under  which,  such  a  claim 

14  So.  Eep.  154,  following  Christy  v.  can  be  enforced,  and  a  married  wo- 

Burch,  25  Fla.  942.  man's  separate  property  subjected  in 

^Ballard  ii.  Lippman,  32  Fla.  481;  equity  to  the  payment  of  debts,  have 

14  So.  Hep.  154.  frequently  been  considered  by  this 

3  Ballard   v.  Lippman,  32   Fla.  481 ;  court.     Thrasher  b.  Doig,  18  Fla.  809; 

14  So.  Rep.  154,  and  see  Dzialynski  Blumer  u.  Pollak,  18  Fla.  707;  Har- 

V.  Bank,  23  Fla.  346 ;  2  So.  Rep.  696.  wood  v.  Root,  20  Fla.  940 ;  Schnabel  v. 

^Nutt't).  Codington,  3-:  Fla.  77;  15  Betts,   23  Fla.  178;  1  So.  Rep.  692; 

So.  Rep.  667,  per  Mabry,  J.:   "The  O'Neil  v.  Percival,  25  Fla.  118;  5  So. 

bill  in  this  case  has  for  its  object  the  Rep.  809;  Garvia  v.  Watkins,  29  Fla. 

subjection  of  a  married  woman's  prop-  151 ;  10  So.  Rep.  818,  and  other  cases, 

erty  to  the  payment  of  a  claim  for  The  married  woman  not  being  able  to 

improvements  placed  thereon,  and  it  bind  herself  by  contract  in  such  cases, 

must  be  conceded  that  it  was  incum-  it  devolves  upon  the  complainant  to 

bent  upon  the  complainant  to  show  show  that  his  demand  is  such  as  will 

that  the  demand  he  sued  for  was  a  be  enforced  by  a  court  of  equity." 
proper  charge  on  the  property.    The 
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the  husband's  name  alone  appears  as  grantor  will  not  suffice 
to  convey  property  belonging  to  his  wife,  although  she  sign  it 
with  her  husband.  And  the  statute  providing  that,  when  the 
husband  and  wife  have  signed  a  deed  conveying  the  separate 
property  of  the  wife,  the  wife  shall  appear  before  the  proper 
officer  for  privy  examination,  which  shall  be  duly  certified  by 
said  officer,  does  not  authorize  a  conveyance  of  the  wife's  title 
by  a  deed  in  which  she  does  not  appear  as  grantor.'     And  her 


1  Stone  V.  Sledge,  87  Texas,  49 ;  26  S. 
W.  Eep.  1068,  per  Gaines,  J.;  "Upon 
the  question  whetlier  one  who  signs  a 
conveyance  is  bound  by  it,  although 
he  does  not  appear,  upon  its  face,  to 
be  a  party  to  the  instrument,  there  is 
some  conflict  of  opinion ;  but  it  seems 
to  us  that  the  great  weight  of  authority 
is  in  favor  of  the  proposition  that,  as 
to  such  person,  the  deed  is  wholly  in- 
operative. In  Agricultural  Bank  v. 
Eice,  4  How.  (U.  S.)  225,  Chief  Jus- 
tice Taney  says:  'In  the  premises 
of  this  instrument,  it  is  stated  to 
be  the  indenture  of  their  respect- 
ive husbands,  in  right  of  their 
wives,  of  the  one  part,  and  of  the 
grantees,  of  the  other  part — the  hus- 
bands and  the  grantees  being  spe- 
cifically named — and  the  parties  of 
the  first  part  then  grant  and  convey  to 
the  parties  of  the  second  part.  The 
lessors  of  the  plaintiff  are  not  de- 
scribed as  grantors,  and  they  use  no 
words  to  convey  their  interest.  It  is 
altogetherthe  act  of  the  husbands,  and 
they  alone  convey.  Now,  in  order  to 
convey  by  grant,  the  party  possessing 
the  right  must  be  the  grantor,  and  use 
apt  and  proper  words  to  convey  to  the 
grantee ;  and  merely  signing,  sealing 
and  acknowledging  an  instrument  in 
which  another  person  is  grantor  is  not 
sufficient.'  The  same  general  rule  pre- 
vails in  Massachusetts  (Catlin  U.Ware, 
9  Mass.  218),  in  Maine  (Peabody  v. 
Hewett,  52  Maine,  33,  in  Ohio  (Pur- 
cell  V.  Goshorn,  17  Ohio,  105),  in  Al- 
abama (Harrison  v.  Simons,  55  Ala. 


510),  and  in  Indiana  (Cox  v.  Wells,  7 
Blackf.  410).  The  contrary  doctrine 
seems  to  have  been  announced  in  Mis- 
sissippi and  New  Hampshire.  Arm- 
strong V.  Stovall,  26  Miss.  275;  Elliot 
V.  Sleeper,  2  N.  H.  525.  We  are  of 
opinion  that  the  rule  which  holds  the 
deed  inoperative  is  supported  by  the 
better  reason,  as  well  as  by  the  weight 
of  authority.  It  has  been  said  that 
the  signing  of  a  deed  manifests  the  in- 
tention of  the  signer  to  be  bound  by 
it,  and  that  the  courts  should  construe 
every  instrument  so  as  to  give  effect 
to  the  intention  of  the  parties  to  it. 
But  the  intention  of  the  parties  to  a 
written  contract  must  be  derived  from 
the  language  of  the  contract  itself; 
and,  where  there  is  nothing  in  the 
deed  to  show  an  undertaking  on  part 
of  one  of  the  signers  to  convey,  we 
do  not  see  very  clearly  that  his  sig- 
nature manifests  a  purpose  to  make  a 
conveyance.  Where  the  title  is  in  one 
person,  and  the  consent  of  another  is 
essential,  under  the  law,  to  convey 
such  title,  and  such  other  signs  the 
deed,  his  name  not  appearing  thereon 
as  a  grantor,  the  signature,  it  would 
seem,  would  merely  manifest  his  con- 
sent to  the  conveyance.  Such  was  the 
case  of  Ochoa  v.  Miller,  59  Texas,  460. 
There  the  husband  signed  the  deed  of 
the  wife,  which  purported  to  convey 
her  separate  property,  and  in  which 
he  was  not  named  as  a  party.  He  had 
nothing  to  convey,  and  his  formal  as- 
sent, by  joining  in  her  conveyance, 
was  all  that  was  required  on  his  part 
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conveyance  of  her  separate  property  without  the  joinder  of  her 
husband,  in  the  absence  of  any  concealment,  misrepresenta- 
tion, or  other  misconduct  of  either  husband  or  wife,  vests  no 
title  in  her  grantee,  although  the  sale  was  acquiesced  in  by 
the  husband  and  he  received  the  greater  part  of  the  purchase- 
money.' 

§  1320.  Conveying  property  after  separation  from  hnsband. — 

"Where  a  wife,  two  years  after  marriage,  abandoned  her  hus- 
band and  child,  and  never  saw  or  held  communication  with 
them  thereafter  up  to  the  time  of  her  death,  eight  years  later, 
a  deed  of  her  separate  property,  executed  by  her  five  years  after 
leaving  her  husband,  vested  a  good  title  in  her  grantee, 
though  the  husband  did  not  join  in  the  deed,  since  such  facts 
show  permanent  separation,  and  since  it  is  immaterial  to  the 
validity  of  the  conveyance  upon  which  the  blame  of  the  sepa- 
ration rested.* 


"to  pass  title  to  the  property.  It  was 
properly  held  that  his  signature  and 
acknowledgment  to  the  wife's  deed 
were  sufficient  to  show  that  he  had 
joined  with  the  wife  in  the  convey- 
ance. Such,  also,  was  the  case  of  Arm- 
strong u.Stovall,  above  cited, and  Stone 
V.  Montgomery,  35  Miss.  83.  They  are 
very  clearly  distinguishable  fromacase 
like  the  present,  where  one  signs  a  deed 
■which  purports  to  be  wholly  the  act  of 
another,  and  where  the  claim  is  that 
the  property  of  such  signer  passes  by 
conveyance." 

'  Ford  V.  Ballard,  1  Texas  Civ.  App. 
376;  21  S.  W.  Rep.  146. 

^Bennett  «.Montgomery,3Texas  Civ. 
App.  222 ;  22  S.W.  Rep.  115 ;  following 
Davis  V.  Saladee,  57  Texas,  326.  In  the 
latter  case  the  court  says:  "If,  as  in 
this  case,  the  separation  of  husband 
and  wife  is  permanent,  the  circum- 
stances of  such  separation  would  be 
immaterial  on  a  question  of  her  power 
to  bind  her  separate  property  by  con- 
tract. In  such  a  case,  whether  the 
111 


husband  has  abandoned  the  wife  or 
the  wife  abandoned  the  husband,  is  a 
matter  of  no  consequence.  If  the 
separation  is  final,  she  has  full  power 
over  her  separate  property,  and  to 
contract  respecting  the  same.  By  an 
unnecessary  abandonment  of  her  hus- 
band, she  might  forfeit  her  home- 
stead and  other  such  rights,  but  no 
court  has  ever  intimated  that  she 
would  thereby  lose  any  right  to  or 
interest  in  her  separate  property. 
Under  the  facts  of  this  case,  we  are  of 
the  opinion  that  the  note  was  binding 
upon  Mrs.  Saladee  and  that  her  sep- 
arate property  was  bound  for  the 
same."  See  also,  Carothers  v.  Mc- 
Nese,  43  Texas,  221 ;  Wright  v.  Hays, 
10  Texas,  130 ;  FuUerton  v.  Doyle,  18 
Texas,  3;  Butler  v.  Robertson,  11 
Texas,  142;  Cheek  v.  Bellows,  17 
Texas,  613;  Walker  v.  Stringfellow, 
30  Texas,  570;  Slator  v.  Neal,  64 
Texas,  222;  Black  v.  Black,  62  Texas, 
296 ;  Ryan  v.  Ryan,  61  Texas,  473. 
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§  1321.  Mortgages  by  the  wife. — A  married  woman,  relieved 
of  the  disabilities  of  coverture  by  a  decree  of  the  chancellor  so 
far  as  to  invest  her  with  power  to  buy,  sell,  and  mortgage  real 
and  personal  property,  is  competent  to  bind  herself  by  stipula- 
tion in  a  mortgage  for  the  payment  of  attorney's  fees  and  all 
other  expenses  of  foreclosure.^  The  North  Carolina  code  pro- 
vides that  no  conveyance  of  her  real  property  by  a  married 
woman  not  a  free  trader  shall  be  valid  unless  the  same  be  exe- 
cuted by  her  and  her  husband,  and  her  free  consent  to  such 
conveyance  appear  by  her  examination  apart  from  her  hus- 
band. And  where  a  wife,  not  a  free  trader  and  without  such 
privy  examination,  joins  her  husband  in  the  execution  of  a 
mortgage  given  as  security  for  the  indorsement  by  plaintiff  of 
certain  notes,  the  benefit  of  which  indorsement  she  receives, 
the  mortgage  is  void,  even  though  plaintiff  was  induced  to  be- 
come an  indorser  by  the  false  and  fraudulent  representations 
of  the  wife,  made  in  the  presence  of  the  husband,  that  she  was 
a  free  trader,  and  these  representations  were  recited  in  the  mort- 
gage.^    Where  land  is  conveyed,  in  contemplation  of  marriage, 

'  McCaHi).  American  Freehold  Land  the  contract  of  a  married  woman,  or 

Mortgage  Co.,  99  Ala.  427 ;  12  So.  Eep.  on  representation  as  to  her  intention, 

806.  which   at  best  is   in   the  nature  of  a 

2  Williams   v.  Walker,   111   N.  Car.  contract,  and   by  which   he  must  be 

604;  16   S.  E.  Eep.  706,  per  Burwell,  presumed  to  know  that   she  is  not  le- 

3. .   "A  /erne  covert,  not  a  free  trader,  gaily  bound;  and  it  is  only  in  the  case 

can  be  divested  of  her  title  to  her  real  of  a  pure  tort,  altogether  disconnected 

estate,  under  the  laws  of  this  state,  with   a  contract,   that    any  estoppel 

only  by  the  deed  of  her  husband  and  against  her  can  operate.   The  law,  for 

herself,  executed  in  proper  form,  she  good   reason,  has   fixed  limits  to  her 

being  privily  examined  separate  and  capacity  to  contract,  especially  as  to 

apart  from  her  husband,  according  to  her  statutorj' separate  real  estate,  and 

the  terms  of  the  statute.  Eepeated  de-  no  representations  on  her  part,  how- 

cisions  of  this  court  are  to  that  effect,  ever  false   and   fraudulent,  can  have 

Farthing   !'.  Shields,  106   N.  Car.  289.  the   effect  of   enabling  her  to   evade 

In  Scott  V.  Battle,  85  N.  Car.  184,  Euf-  these  limitations.    To  hold  otherwise 

fin,    J.,   says:     'There   can   grow    no  would  be  to  introduce  into  our  law  an 

fraud   out  of  the   contract  of  a  mar-  entirely   new   system   of  the  convey- 

ried  woman.     It  stands  upon  its  own  ances  of  the  real  estate  of /ernes  coticrt. 

strength,  both  in   law  and  equity.     If  Drury   i;.  Foster,  2   Wall.   (U.S.)  24; 

perfect,  then  well  and  good ;  if  imper-  Bishop   on  the  Law  of   Married  Wo- 

fect,  it  is  an  absolute  nullity,  no  mat-  men,  §  489.     It  is  true,  as   is  said  in 

ter  upon  what  consideration ;   and,  as  Hart   v.  Hart,  109   N.  Car.  368,   that 

is  said  in  Towlea  ».  Fisher,  77  N.  Car.  "the   law  abhors   fraud,  and  will  not 

4.37,  no  one  can  reasonably  rely  upon  help  any  person  to  take  advantage  of 
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to  a  trustee,  for  the  separate  use  of  the  wife,  with  power  to 
convey  "by  deed,  in  which  her  husband  and  trustee  must 
unite,"  a  mortgage  executed  by  the  husband  and  wife  is  void 
for  the  trustee's  failure  to  join  therein.' 

§  1322.  The  same  subject  continued. — Where  a  married 
woman  mortgages  real  estate  which  is  her  individual  property, 
to  secure  her  husband's  note,  the  consideration  of  such  note 
and  mortgage  being  the  extension  of  time  of  payment  of  the 
debt  evidenced  by  such  note,  the  consideration  will  be  held 
sufficient,  and  the  wife  bound,  to  the  extent  of  the  property 
mortgaged,  for  the  payment  of  the  debt.^  In  Texas  a  wife  may 
execute  a  mortgage  jointly  with  her  husband,  which  shall  sub- 
ject her  separate  property  to  the  payment  of  debts  which  may 
be  contracted  by  the  husband  subsequent  to  his  execution  of 
the  mortgage,  or  to  the  payment  of  interest  on  a  debt  due  at 
the  time.'  A  married  woman  may  give  a  valid  mortgage  to 
secure  money  borrowed  to  pay  off  a  prior  mortgage  executed  by 
her  on  her  separate  estate,  although  the  mortgagee  may  know 
that  the  first  mortgage  was  given  to  secure  her  husband's  debt, 
and  was  not  binding  on  her,  since  a  married  woman  is  liable 
on  a  contract  to  repay  money  borrowed  by  her,  without  refer- 

it,"  and  this  principle  was  in  that  case  Car.  106;  Thurber  v.  La  Eoque,  105 
applied  to  a  feme  covert.  But  neither  N.  Car.  301 ;  Farthing  v.  Shields,  106 
that  case,  nor  any  of  the  cases  cited  N.  Car.  289.  When  she  acts  under 
(Burns  v.  McGregor,  90  N.  Car.  222;  such  settlement,  she  is  not  only  sub- 
Walker  V.  Brooks,  99  N.  Oar.  207 ;  Lof-  ject  to  its  express  restrictions  as  to  the 
tin  V.  Crossland,  94  N.  Car.  76;  Boyd  manner  of  exercising  such  power  as  is 
V.  Turpin,  94  N.  Car.  137),  sustain  the  granted  to  her,  but  she  is  dependent 
position  that  the  false  and  fraudulent  upon  a  strict  construction  of  its  terms 
representations  of  a  married  woman,  for  authority  to  make  any  disposition 
as  to  her  capacity  to  contract,  estops  whatever  of  the  property  embraced  in 
her  from  asserting  her  legal  incapacity  it.  Kemp  v.  Kemp,  85  N.  Car.  491; 
so  to  do.'  "  Hardy  v.  Holly,  84  N.  Car.  661." 

'Mayo  V.  Parrar,  112  N.  Car.  66;  16  '  Buffalo  Co.  Nat.  Bank  v.  Sharpe, 

S.  E.  Eep.  910,  per  Avery,  J. :  "Where  40  Neb.  123 ;  58  N.  W.  Rep.  784.     See 

a /erne  couert  derives  title  in  any  man-  also,  Nelson  v.  Bevins,  19  Neb.  715; 

ner  other  than   under  the  limitation  28  N.  W.  Rep.  331 ;  Hale  v.  Christy, 

of  a  deed  of  settlement,  she  can  aUen  8  Neb.  265;    Stevenson  v.   Craig,  12 

her  estate  in  land  only  by  joinder  of  Neb.  464;  12  N.  W.  Rep.  1;  1  Jones 

her  husband  in  the  conveyance,  with  on  Mortgages,  §  113. 

privy  examination  in   conformity  to  '  McCormick  v.  Blum,  4  Texas  Civ. 

the  statute.     Clayton  v.  Rose,  87  N.  App.  9;  22  S.  W.  Rep.  1054,  1120. 
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ence  to  the  use  she  may  make  of  the  money.'  A  mortgage 
given  to  secure  a  husband's  debt  can  not  be  enforced  against 
the  wife  where  the  mortgagee  knew  that  she  claimed  the  land, 
although  it  stood  in  the  husband's  name,  and  that  her  execu- 
tion of  the  mortgage  was  procured  by  fraud  and  coercion.'' 
Coverture  is  no  defense  to  the  foreclosure  of  a  purchase-money 
mortgage  executed  by  a  married  woman,  where  the  bill  seeks 
no  personal  decree  against  her.' 

§  1323.  Mortgage  in  Louisiana  of  wife's  separate  parapher- 
nal property. — When  a  married  woman,  separate  in  property, 
sells  by  authentic  act  her  paraphernal  property,  although  the 
sale  is  a  disguised  mortgage  for  the  benefit  of  the  husband, 
yet,  if  the  notes  given  for  the  purchase  price  fall  into  the 
hands  of  innocent  third  parties,  the  vendor's  lien  and  special 
mortgage  securing  the  notes  will  be  enforced.'     Where  a  hus- 


1  Reid  .V.  Stevens,  38  S.  Car.  519; 
17  S.  E.  Rep.  358,  per  Mclver,  C.  J. : 
"This  court  has  held  in  the  case  of 
Howard  v.  Kitchens,  31  S.  Car.  490, 
and  in  several  other  cases  following 
that  decision,  that  a  married  woman 
is  liable  on  a  contract  to  repay  money 
borrowed  by  her;  and  that  the  use 
which  she  makes  of  it,  after  the  money 
has  been  borrowed,  can  not  affect  the 
question." 

^  Aultman  &  Taylor  Co.  v.  Fras- 
nre,  95  Ky.  429 ;  26  S.  W.  Rep.  5.  And 
see  Pribble  v.  Hall,  13  Bush  (Ky.),  61. 

'  Joseph  V.  Decatur  Land  Co.,  102 
Ala.  346;  14  So.  Rep.  739. 

4  Lester  v.  Connelly,  46  La.  340;  15 
So.  Rep.  4,  per  McEnery,  J.:  "As 
between  the  parties  to  such  an  act 
and  those  who  should  acquire  the 
property  or  the  notes  with  notice  and 
knowledge  of  the  true  character  of  the 
transaction,  the  act  of  mortgage,  dis- 
guised as  a  sale,  would  undoubtedly 
be  declared  null  and  void.  Civil  Code, 
arts.  2398,  126,  127,  128;  Parmer  v. 
Mangham,  31  La.  Ann.  348 ;  Crozier 
V.  Ragan,  38  La.  Ann.  154,  and  Bis- 
land  V.  Provosty,  14  La.  Ann.  169.  In 


order  to  protect  the  wife,  she  is  au- 
thorized to  show  the  real  motive  of 
the  contract  or  transaction,  and  is  not 
estopped  by  her  declarations  in  the 
act.  Vicknair  v.  Trosclair,  45  La.  Ann. 
373;  12  So.  Rep.  486;  Mcintosh  v. 
Smith,  2  La.  Ann.  756;  Chaffe  v. 
Oliver,  33  La.  Ann.  1008;  Harang  b. 
Blanc,  34  La.  Ann.  632.  In  the  dis- 
guised contract,  if  it  be  one  the  wife, 
separate  in  property,  had  the  legal 
right  to  enter  into,  third  parties  with- 
out notice  are  protected.  Justice  im- 
peratively demands  the  maintenance 
of  this  doctrine.  Chaffe  v.  Oliver,  33 
La.  Ann.  1008;  Schepp  v.  Smith,  35 
La.  Ann.  1 ;  Succession  of  Forstall, 
39  La.  Ann.  1052;  3  So.  Rep.  277; 
State  Nat.  Bank  ti.Flathers, 45  La. Ann. 
75;  12  So.  Rep.  243;  Vicknair  ?).  Tros- 
clair, 45  La.  Ann.  373 ;  12  So.  Rep.  486. 
If  a  party  had  purchased  the  property 
on  the  apparent  validity  of  the  title 
placed  on  record  by  the  plaintiff,  with- 
out knowledge  of  the  real  character  of 
the  transaction,  his  title  would  be 
protected  against  the  demand  of  the 
wife.  Broussard  v.  Broussard,  45  La. 
Ann.  1085;  13  So.  Rep.  699.  There  can 
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band,  who  is  permitted  to  administer  the  movable  paraphernal 
property  of  the  wife,  sells  it  to  a  purchaser  in  good  faith,  the 
latter  will  be  protected  from  all  claims  of  the  wife  in  such 
property.' 


§  1324.   Sale  of  wife's  personalty — Of  her  equitable  estate. — 

Under  the  Alabama  act  of  1887,  providing  that  personal  prop- 
erty of  the  wife  may  be  sold,  exchanged  or  otherwise  disposed  of 
by  the  husband  and  wife  by  parol  or  otherwise,  an  unauthorized 
exchange  of  the  wife's  property  by  the  husband  is  validated  by 
her  ratification  thereof.^     But  a  married  woman,  without  the 


be  no  difference  in  principle  between 
the  holder  and  owner  of  the  notes 
given  for  the  purchase  price  and  the 
purchaser  of  the  property  as  the  reli- 
ance of  the  purchaser  of  the  notes  and 
of  the  property  is  upon  the  record. 
'When  that  discloses  an  unimpeacha- 
ble title  he  receives  the  protection  of 
the  law  aa  against  unknown  and  latent 
defects.'  Schepp«.  Smith,  35  La.  Ann. 
6;  Broussard  v.  Broussard,  45  La. 
Ann.  1085 ;  13  So.  Eep.  699.  In  Brous- 
sard V.  Broussard,  we  said:  'What- 
ever the  secret  equities  between  a 
vendor  and  vendee,  and  whatever 
their  rights  between  themselves,  the 
former,  who  has  placed  upon  the  pub- 
lic records  a  title  valid  on  its  face, 
can  not  urge  such  equities  against  a 
bona  fide  purchaser  for  value  from  the 
vendee,  who  acted  on  the  faith  of  such 
recorded  title.  This  principle  applies 
to  married  women  who,  in  the  exer- 
cise of  powers  conferred  by  law,  have 
executed  apparently  valid  sales  of 
their  paraphernal  property.'  The  law 
authorizes  the  wife  to  sell  her  para- 
phernal property,  and  to  dispose  of 
Jhe  proceeds  as  she  may  deem  fit. 
Revised  Civil  Code,  art.  2390 ;  Court- 
ney V.  Davidson,  6  La.  Ann.  453 ;  Mor- 
row V.  Goudchaux,  41  La.  Ann.  711 ; 
6  So.  Eep.  563.  The  defendants  ac- 
quired the  notes  in  suit,  paraphed  by 
the  notary  to  identify  them  with  the 


act  of  sale,  retaining  the  vendor's 
privilege  and  special  mortgage  to  se- 
cure the  same.  The  mortgage,  with 
all  its  force  and  vitality,  accompanies 
the  note  in  its  transfer  to  an  innocent 
holder.  Carpenter  v.  Allen,  16  La. 
Ann.  435;  Schepp  v.  Smith,  35  La. 
Ann.  1;  State  Nat.  Bank  v.  Flathers, 
45  La.  Ann.  75;  12  So.  Eep.  243." 

'  McGuirk  v.  Marchand,  45  La.  Ann. 
732;  13  So.  Eep.  161. 

'  Steiner  v.  Tranum,  98  Ala.  315 ;  13 
So.  Rep.  365,  per  Head,  J.:  "The 
question  then  presented  is  whether 
the  wife's  subsequent  consent  to  and 
ratification  of  her  husband's  unau- 
thorized barter  or  exchange  of  her 
separate  personal  property  for  other 
property  is  effective  to  legalize  the 
barter,  and  vest  title  in  her  to  the 
property  received  in  exchange.  Un- 
der our  former  system  of  laws  regu- 
lating the  separate  estates  of  married 
women,  this  question  was  answered 
in  the  negative.  Nothing  less  than 
the  joint  deed,  in  writing,  of  husband 
and  wife,  was  efficient  to  divest  her 
of  title.  She  could  not  ratify  a  sale 
or  exchange  of  her  statutory  separate 
property  made  by  the  husband.  Will- 
iams V.  Auerbach,  57  Ala.  90 ;  Reeves 
V.  Linam,  57  Ala.  564;  Evans  v.  En- 
glish, 61  Ala.  416;  Pollak  v.  Graves, 
72  Ala.  347 ;  De  Bardelaben  v.  Stou- 
denmire,  82  Ala.  574 ;  2  So.  Eep.  488. 
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intervention  of  an  active  trustee,  has  no  power  to  release  or 
dispose  of  her  separate  equitable  estate  without  the  assent  or 
concurrence  of  her  husband.  Thus,  a  married  woman  cannot 
release  the  indorsee  on  a  note  payable  to  her  without  the  as- 
sent of  her  husband,  if  the  proceeds  of  the  note  are  her  equi- 
table separate  estate,  and  held  without  the  intervention  of  an 
active  trustee.'     In  Nebraska  a  married  woman  may  purchase 


If  tne  husband  made  an  exchange  of 
his  wife's  statutory  separate  property 
for  other  property,  the  title  to  that  ac- 
quired vested  in  him,  and  passed  to 
his  mortgagee.  Evans  o.  English,  61 
Ala.  416.  Was  this  rule  modified  by 
the  new  married  woman's  law  of  Feb- 
ruary 28,  1887,  so  as  that  the  wife's 
ratification  of  an  unauthorized  ex- 
change made  by  the  husband  has  the 
effect  of  validating  the  exchange?  We 
think  it  was." 

'  Scharf  v.  Moore,  102  Ala.  468 ;  14 
So.  Eep.  879,  per  Haralson,  J. :  "Sec- 
tion 2341  of  the  code  provides,  that  'all 
property  of  the  wife,  held  by  her  pre- 
vious to  the  marriage,  or  to  which  she 
maj'  become  entitled  after  marriage, 
in  any  manner,  is  the  separate  prop- 
erty of  the  wife,  and  is  not  subject  to 
the  liabilities  of  the  husband.'  All 
the  property  acquired  by  the  wife  un- 
der statute  before,  and  held  on  the 
28th  of  February,  1887,  of  which  the 
foregoing  section  was  a  part,  as  to 
all  transactions  occurring  afterwards, 
passed  immediately  under  the  opera- 
tion find  effect  of  the  act  that  daj' 
passed,  entitled  an  act  'to  define  the 
rights  and  liabilities  of  husband  and 
wife.'  Jernigan  v.  Flowers,  !)4  Ala. 
508;  10  So.  Eep.  437;  JIaxwell  v. 
Grace,  85  Ala.  577;  5  So.  Rep.  319; 
Jordan  v.  Smith,  83  Ala.  2<I0;  3  So. 
Eep.  703;  Eooney  v.  Michael,  84  Ala. 
5S5  ;  4  So.  Rep.  421.  Before  this  stat- 
ute was  passed,  the  wife  had  the 
power,  by  contracts  lawfully  made,  to 
cbarce  her  equitable  separate  estate. 
Rabitto  V.  Orr,  83  Ala.  185;  3  So.  Rep. 


420;  Loebi).  MaCullough,  78Ala.  533; 
Aliens.  Terry,  73  Ala.  123;  Short  v. 
Battle,  52  Ala.  456;  3  Brickell's  Di- 
gest, p.  548,  §85.  It  is  now  provided 
that  'the  personal  property  of  the  wife 
or  any  portion  thereof  may  be  sold, 
exchanged  or  otherwise  convej'ed  or 
'disposed  of  by  the  husband  and  wife 
by  parol  or  otherwise.'  The  concur- 
rence of  both  of  them,  to  any  such 
disposition  of  it,  is  necessary.  Code, 
§  2348 ;  Steiner  v.  Tranum,  98  Ala.  315 ; 
13  So.  Eep.  365.  Section  2351  of  the 
code  provides,  that  'all  property  of  the 
wife,  whether  acquired  by  descent  or 
inheritance,  or  gift,  devise,  or  bequest, 
or  by  contract,  or  conveyance,  or  by 
gift  from  a  contract  with  the  husband, 
is  the  separate  property  of  the  wife 
within  the  meaning,  and  is  subject  to 
all  the  provisions  of  this  article,  sav- 
ing and  excepting  only  such  property 
as  may  be  conveyeil  to  an  active  trus- 
tee for  her  benefit.'  In  construing  thia 
section  we  said,  in  Eooney  v.  Rlichael, 
84  Ala.  589 :  'The  distinction  which  has 
heretofore  prevailed  and  been  pre- 
served between  equitable  and  statu- 
tory separate  estates,  is  abrogated, 
except  in  cases  where  the  property  is 
conveyed  to  an  active  trustee — a  trus- 
tee having  some  duties  to  perform  in 
reference  to  the  property.  "With  this 
single  exception,  equitable  separate 
estates  are  now  statutory.  The  right 
or  power  of  the  wife  to  bind  or  charge 
as  a  feme  sole  her  equitable  separate 
estate,  created  by  conveyance  directly 
to  lier,  is  taken  away.  She  bns  full 
cajiac'ity  to  contract  concerning  such 
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personal  property,  sell  the  same,  and  do  all  acts  in  relation  to 
such  property  as  though  she  were  single.' 

§  1325.   Notes  between  husband  and  wife — Indorsements. — 

It  is  the  general  rule  under  the  common  law,  that  a  husband 
can  not  make  a  good  note  to  his  wife,  or  indorse  one  to  her  for 
the  purpose  of  giving  her  a  title  to  it.°  But  where  the  names 
of  a  husband  and  wife  appeared  as  successive  indorsers,  and 
it  was  shown  that  her  indorsement  was  with  his  assent  and 
under  his  direction,  the  indorsee  took  a  good  title.'  Where  a 
declaration  on  a  note  against  a  husband  and  wife  alleges  that 
the  husband  indorsed  it  to  the  wife,  who  indorsed  it  to  plain- 
tiff, and  the  proof  shows  that  the  wife  never  owned  the  note, 
but  merely  added  her  name  as  indorser,  or  pro  forma,  the  court 
is  not  bound  to  rule  that  the  husband's  transfer  to  his  wife 
was  void,  and  that  plaintiff  can  not  recover  against  him.' 


separate  estates  only  in  writing,  and 
with  the  assent  or  concurrence  of 
her  husband  expressed  in  writing. 
*  *  *  Such  can  not  bind  or  charge 
it  by  any  promise  or  act  of  her  own.' 
Bruce  v.  Bruce,  95Ala.  563 ;  11  So.  Eep. 
197.  If  the  note  sued  on  was  the 
plaintiff's  equitable  separate  estate, 
without  the  intervention  of  an  active 
trustee,  under  our  present  statutes, 
she  had  no  right  to  release  or  other- 
wise dispose  of  it,  without  the  assent 
or  concurrence  of  her  husband." 

1  Melick  V.  Varney,  41  Neb.  105;  59 
N.  W.  Eep.  521,  following  Farwell  v. 
Cramer,  38  Neb.  61 ;  56  N.  W.  Eep. 
716. 

2  Clark  V.  Patterson,  158  Mass.  388; 
33  N.  E.  Eep.  589;  Kenworthy  v. 
Sawyer,  125  Mass.  28;  Woodward  u. 
Spurr,  141  Mass.  283 ;  Foster  v.  Leach, 
160  Mass.  418. 

^  Slawson  v.  Loring,  5  Allen  (Mass.) , 
340.  The  authority  of  this  early  de- 
cision has  not  been  overthrown, 
though  it  has  been  limited  to  the 
special  facts  which  there  appeared. 
{Jay  V.  Kingsley,  11  Allen  (Mass.), 
345;  Eoby  v.  Phelon,  118  Mass.  541. 


« Foster  v.  Leach,  160  Mass.  418 ;  36 
N.  E.  Eep.  69,  per  Allen,  J. :  "In  the 
present  case  the  question  arises  in 
consequence  of  the  form  of  the  decla- 
ration, which  avers  an  indorsement 
by  the  husband  to  the  wife.  The 
copy  of  the  note  annexed  to  the  decla- 
ration shows  that  his  indorsement 
was  in  blank.  If  the  averment  had 
been  that  each  defendant  indorsed 
the  note  to  the  plaintiff,  or  indorsed 
it  in  blank,  the  objection  taken  would 
not  be  open  (1  Chitty  on  Pleading, 
*75,  note;  Byles  on  Bills,  *156),  and 
this  averment  would  more  nearly  cor- 
respond to  the  facts  as  proved.  An 
amendment  to  that  effect  might  have 
been  allowed,  or  might  be  allowed 
now,  but  we  think  it  unnecessary. 
She  never  owned  the  note.  Her  par- 
ticipation in  the  transaction  was  for 
the  purpose  of  adding  her  name  as  an 
indorser,  which  might  be  done  (Bin- 
ney  v.  Globe  Nat.  Bank,  150  Mass.  574 ; 
23N.  E.  Eep.  380),  and  perhaps  for  the 
purpose  of  making  a  merely  formal 
transfer  of  the  title  through  her,  which 
might  also  be  done." 
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§  1326.  Wife's  indorsement  of  liusband's  note. — In  constru- 
ing and  applying  married  women's  acts,  two  rules  have  been 
applied,  the  one  strict,  permitting  the  married  woman  to  do 
no  act  that  was  not  specifically  named  in  the  law;  the  other, 
more  liberal,  permitting  her  to  do  any  act  or  thing  that  came 
within  the  spirit  of  the  law,  and  tended  to  inure  to  her  ben- 
efit, and  to  accomplish  the  purpose  of  the  act.  In  no  case 
has  the  wife  been  permitted  to  contract  generally  in  respect  to 
matters  other  than  her  own  property,  unless  expressly  au- 
thorized so  to  act  as  a  feme  sole}  A  married  woman  will  not 
be  held  liable  upon  her  indorsement  of  her  husband's  prom- 
issory note,  which  is  used  for  the  security  or  payment  of  his 
debts.' 


iKohn  u.  Oolliaon  (Del.  1893),  27 
Atl.  Eep.  834,  citing  De  Vries  v.  Conk- 
lin,  22  Mich.  255;  Westu.  Laraway,28 
Mich.  464;  Russel  v.  Peoples',  etc., 
Bank,  39  Mich.  671;  Kenton  Insur- 
ance Co.  V.  McClellan,  43  Mich.  564; 
6  N.  W.  Rep.  88;  Habenicht  v.  Rawls, 
24  S.  Car.  461;  O'Daily  v.  Morris,  31 
Ind.  Ill;  Vankirk  v.  Skillman,  34  N. 
J.  Law,  109;  Manchester  v.  Sahler,  47 
Barb.  155;  Ames  v.  Foster,  42  N.  H. 
381;  State,  etc.,  Bank  v.  Scott,  10  Neb. 
83;  4  N.  W.  Eep.  314;  Collins  v.  Un- 
derwood, 33  Ark.  265 ;  Jones  v.  Crosth- 
waite,  17  Iowa,  393 ;  Appeal  of  Roop 
V.  Real  Estate,  etc.,  Co.,  132  Pa.  St. 
496;  19  Atl.  Rep.  278;  7  Lawyers'  Rep. 
Ann.  211,  with  notes;  Crockett  v.  Do- 
riot,  85  Va.  240;  3  S.  E.  Rep.  128; 
Freaking  v.  Rolland,  53  N.  Y.  422 ; 
Yale  V.  Dederer,  22  N.  Y.  450; 
Speier  v.  Opfer,  73  Mich.  35;  40  N.  W. 
Rep.  909;  2  Lawyers'  Rep.  Ann.  345, 
and  notes ;  Hoker  v.  Boggs,  63  111. 
161;  Howe  v.  AVildes,  34  Me.  566; 
Spearman  v.  Ward,  114  Pa.  St.  634 ;  8 
Atl.  Rep.  430;  Cary  ij.  Dixon,  51  Miss. 
593.  In  De  Vries  V.  Conklin,  22  Mich. 
255,  where  a  similar  statute  received 
a  liberal  construction  as  a  remedial 
law,  Judge  Cooley  used  this  language : 
"But  the  statute  neither  in  terms  au- 


thorizes a  married  woman  to  make 
herself  liable  personally  for  the  debts 
of  another,  nor,  where  no  considera- 
tion moves  to  her,  can  it  be  presump- 
tively for  her  benefit." 

2Kohn  V.  Collison  (Del.  1893),  27 
Atl.  Rep.  834,  per  Lore,  C.  J. :  "These 
statutes  enable  a  married  woman  to 
make  any  and  all  manner  of  contracts 
necessary  to  be  made  with  respect  to 
her  own  property.  Under  the  most 
liberal  construction  of  this  law  as  a 
remedial  law,  it  could  hardly  be  con- 
tended that  such  an  indorsement  is 
necessary  to  be  made  with  respect  to 
her  property  or  for  her  benefit.  To 
admit  such  right,  on  the  contrary, 
would  burden  her  property  with  the 
debts  of  an  improvident  or  designing 
husband,  and  subject  her  to  his  per- 
sistent constraint  and  control — one  of 
the  very  evils  the  statute  was  intended 
to  remedy.  Such  a  construction  would 
permit  the  wife  to  make  a  contract 
which  is  absolutely  without  consider- 
ation, as  she  receives  no  benefit  what- 
ever therefor,  with  respect  to  her  own 
property,  as  to  which  alone  these 
statutes  remove  her  common  law  dis- 
abilities. We  can  find  nothing  in  the 
statute  to  show  that  the  intent  of  the 
legislature  was  to  give  the  wife  gen- 
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§  1327.   Husband's  note  to  wife  under  California  code. — The 

California  civil  code  provides,  inter  alia,  that  husband  or  wife 
may  enter  into  any  transaction  with  the  other  respecting  prop- 
erty which  either  might,  if  unmarried,  subject  to  the  general 
rules  which  control  the  actions  of  persons  occupying  confiden- 
tial relations  with  each  other,  as  defined  by  the  title  on  trusts; 
and  that  a  written  instrument  imports  a  consideration,  and 
that  the  burden  of  showing  want  of  consideration  lies  with  the 
person  seeking  to  avoid  it.  It  has  been  held  that,  in  an  action  on 
a  note  given  by  a  husband  to  his  wife,  the  burden  was  not  on 
plaintiff  to  show  sufficient  consideration  and  absence  of  un- 
due influence,  and  that  no  presumption  of  undue  influence 
could  arise  until  defendant  showed  want  of  consideration,  or 
that  an  unfair  advantage  was  obtained  by  plaintiff.' 

§  1328.  Contracts  of  married  woman  in  trade. — Reason  and 
justice  require  that  a  married  woman  who  avails  herself  of  the 
advantages  of  the  statute  law,  emancipating  her  from  the  busi- 
ness trammels  which  the  common  law  threw  around  her,  and 
enters  into  raercantile  transactions,  should  be  bound  by  her  acts 
and  representations  made  in  respect  thereto  to  the  same  extent 

eral  power  to  contract  with  respect  to  Ves.    273,     it    is    said :     'The    rela- 

Bubjects  other  than   her  own  prop-  tion  of  husband  and  wife  obviously 

erty."  admits  of  an  influence  that  may  be 

'  Dimond  v.  Sanderson,  103  Cal.  97 ;  carried    beyond  just  bounds,  but   it 

37Pac.  Rep.  189,  perHaynes,  C. :    "It  seems  that  either  of  the  parties  to  it 

is  manifest  that  there  may  be  a  fair  may  accept  a  benefit  from  the  other 

and  honest  transaction  between  hus-  without  the  necessity  of  proving  that 

band  and  wife  upon  a  good  and  suffi-  it  was  not  obtained  by  undue  influ- 

cient  consideration,  and  this  may  be  ence.'     In  Hardy  v.  Van  Harlingen,  7 

one  of  them,  while  it  is  also  true  that  Ohio  St.  208  (one  of  the  cases  cited  in 

the  use  of  a  confidential  relation  to  the  above  note),  it  was  said:     'The 

obtain  an  unfair  advantage  is  a  fraud  transaction  will   be    viewed    with   a 

upon  the  other  party  to   the  transac-  jealous  eye,  on  account  of  the  pecu- 

tion.     Civil   Code,    §  2234 ;  Brison  v.  liar  facilities  enjoyed  by  the  husband 

Brison,  75  Cal.  525;  17  Pac.  Rep.  689;  for  the  exercise  of  an  improper  influ- 

Brison  v.  Brison,  90  Cal.  323;  27  Pac.  ence.     At  the  same  time,  undue  influ- 

Rep.  186;  Jackson  v.  Jackson,  94  Cal.  ence  is  not  to  be  presumed  from  the 

446 ;  29  Pac.  Rep.  957.     In  the  notes  to  mere  relation  of  the  parties.     It  must 

the  leading  case  of  Huguenin  v.  Base-  be  shown,  either  by  direct  proof,  or 

ley    (2  White  &   Tudor's  Lead.  Cas.  by  circumstances  from  which  it  may 

in  Eq.,  pt.   2,   pp.    1156,    1215);    14  fairly  be  inferred.'" 
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as  a  single  woman  or  a  man.'  Where  a  married  woman  carries 
on  business  in  lier  own  name,  liaving  property  emploj'ed  in 
such  business,  and  purchases  goods  upon  her  sole  credit  for 
the  purpose  of  such  business,  her  separate  property  may  be 
charged  in  equity  for  money  due  for  the  goods  purchased.^  A 
married  woman  who  has  engaged  in  trade,  can  not  claim,  when 
sued  for  debts  incurred  therein,  that  the  act  empowering  her 
to  trade  as  a  feme  sole  is  unconstitutional.' 

§  1329.  Partnership  with  others  than  her  husband. — Under 
a  Michigan  statute,  which  provides  that  all  property  of  a  mar- 
ried woman,  acquired  before  or  after  marriage,  shall  remain 
hers,  and  shall  not  be  liable  for  her  husband's  obligations, 
and  may  be  contracted,  sold  and  transferred,  mortgaged,  con- 
veyed, devised  and  bequeathed  by  her  in  the  same  manner  as 
if  she  were  unmarried,  it  is  held  that  a  married  woman  can 
become  a  member  of  a  partnership  firm  wherein  her  husband 
is  not  interested,  and  bind  her  separate  property  to  the  same 
extent  as  any  other  partner.'  In  an  action  to  cancel  for  fraud 
a  bill  of  sale  made  by  a  firm,  and  to  subject  the  firm  property 

'  Hackettstown  Nat.  Bank  v.  Ming,  there  was.     Ferguson  v.    Landram,  5 

52  >r.  J.  Eq.  156;27  Atl.  Rep.  920,  per  Bush  (Ky.),  230;    Stone  v.  IVerts,  3 

Pitney,   V.    C. :     "This   is    the    view  Bush  (Ky.),  486." 
adopted  by  Mr.  Justice  Van  Syckle  at        *  Vail  v.  V.'interstein,  94  Mich.  230; 

the  Union  circuit  in  First  Nat.  Bank  53   N.    W.    Rep.   932,  per  Long,   J. : 

V.  Craig,  1  N.  J.  Law  J.,  153,  and  itis  "  From   the   earliest  cases   since  the 

sustained  by   all  the    authorities.     2  passage  of  the  married  woman's  act 

Herman  on  Estoppel,    §§1101,    1105;  in  1855,  our  statutes  have  been  inter- 

Ijigelow  on  Estoppel  (5th ed.),  p.  561;  ]ireled  as   giving    power  to   married 

Bodine  v.  Killeen,  53  N.  Y.  93;  Freck-  women  to  carry  on  business  or  trade 

hK;  D.  Rolland,  53  N.  Y.  422;  Noel  v.  in  their  own  names  and  upon  their 

Kinney,  106  N.Y.  74 ;  12  N.  E.  Rep.351.  sole  accounts.   Tillman  v.  Shackleton, 

^Blumer  v.  Pollak,  18  Fla.  707.  15  Mich.  447;  Campbell  v.  White,  22 

^  Louisville  R.  Co.  v.  Alexander  (Ky.  Mich.  178;  Powers  i).  Russell,  26  Mich. 

1894),  27  S.  W.  Rep,  981,  per  Hazel-  179;  Rankin   v.  West,  25   Mich.   195. 

rigg,  J.:  "The   act    in   question   was  If  a  married  woman  may  carry  on  a 

passed  in  1866,  and,  while  it  does  not  business  in   her  own  name,  and  ap- 

occur  to  us  to  violate  the  provisions  of  point  agents  who  may  make  contracts 

the  old   constitution,  it  is  enough  to  for  her   and  in  her  name,  we  see  no 

sav  that  the  benefici;ivy  of  theact,  and  reason  why  these  statutes  should  be 

the  one  procuring  it,  can  not  thus  ira-  interprete<l  as  restrictive  of  her  right 

peach  it.     The  appellee  can  not  take  to   enter   a,    firm   as   a   partner   with 

advantage  of  her  own  wrong,  if  wrong  others  aside  from  her  husband." 
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to  the  payment  of  a  debt,  it  is  no  defense  that  one  member  of 
the  firm  is  a  married  woman.'  Nevertheless,  it  is  held  in 
South  Carolina  that  a  statute  which  provides  that  a  married 
woman's  contracts  are  valid  except  those  to  answer  for  the  lia- 
bility of  another,  does  not  empower  a  married  woman  to  make 
a  contract  of  partnership,  since  she  would  thereby  become 
liable  to  answer  for  the  liability  of  another.^ 


'  O'Neil  V.  Birmingham  Brewing  Co., 
101  Ala.  383;  13  So.  Rep.  576.  See 
also,  Le  Grand  v.  Eufanla  Nat.  Banli, 
81  Ala.  123;  1  So.  Bep.  460;  Reed 
Lumber  Co.  v.  Lewis,  94  Ala.  626;  10 
So.  Rep.  333. 

2  Vannerson  v.  Cheatham,  41  S.  Car. 
337;  19  S.  E.  Rep.  614,  per  Mclver, 
C.  J. :  "  It  is  conclusively  determined 
by  the  case  of  Gwynn  v.  Gwynn,  27 
S.  Car.  525;  4  S.  E.  Rep.  229,  that  up 
to  the  time  of  the  passage  of  the  act 
of  1891  a  married  woman  had  no 
power  to  enter  into  a  contract  of  part- 
nership ;  for  it  is  not,  and  can  not  be, 
pretended  that  the  intermediate  act  of 
1887  (19  St.,  p.  819)  has  any  applica- 
tion to  this  case.  The  inquiry  is, 
therefore,  narrowed  down  to  the  ques- 
tion whether  such  a  power  is  con- 
ferred upon  a  married  woman  by  the 
terms  of  the  act  of  1891,  which  reads 
as  follows :  'A  married  woman  shall 
have  the  right  to  purchase  any  species 
of  property  in  her  own  name,  and  to 
take  proper  legal  conveyances  there- 
for, and  to  bind  herself  by  contract, 
in  the  same  manner,  and  to  the  same 
extent,  as  though  she  were  unmarried, 
v;bich  contracts  shall  be  legal  and 
obligatory,  and  may  be  enforced  at 
law  or  in  equity  by,  or  against  such 
married  woman  in  her  own  name, 
apart  from  her  husband ;  provided, 
that  nothing  herein  shall  enable  such 
married  woman  to  become  an  accom- 
modation indorser,  guarantor,  or  sure- 
ty, nor  shall  she  be  liable  on  any 
promise  to  pay  the  debt  or  answer  for 
the   default  or  liability  of  any  other 


person.'  Now,  it  is  very  manifest 
that  the  power  to  enter  into  a  contract 
of  partnership  is  not  conferred  by  the 
express  terms  of  the  act,  and  the  in- 
quiry is  whether  those  terms  confer 
the  power  in  question  by  necessary 
implication.  It  seems  to  us  that,  so 
far  from  such  being  the  necessary  im- 
plication from  the  terms  used  in  the 
act,  the  implication  necessarily  is  that 
such  a  power  is  denied  to  a  married 
woman.  While  it  is  quite  true  that 
the  act  does,  in  general  terms,  invest 
a  married  woman  with  power  to  con- 
tract, which,  if  there  was  nothing 
more  in  the  act,  would  imply  t'le 
power  to  make  any  kind  of  contract 
that  would  otherwise  be  legal,  but  the 
act  does  contain  something,  and  that 
something  more  expressly  denies  to  a 
married  woman  the  power  to  make 
certain  kinds  of  contracts,  specified 
in  the  first  proviso,  which  may  be  ex- 
pressed in  general  terms  as  contracts 
whereby  a  married  woman  undertakes 
to  assume  a  liability  for  the  debt  or 
default  of  another.  So  that  the  in- 
quiry here  is  still  further  narrowed 
down  to  the  question  whether  a  con- 
tract of  partnership  falls  within  any 
one  of  the  classes  specifically  desig- 
nated in  the  first  proviso  to  the  act. 
That  it  does  is  abundantly  apparent 
from  the  very  nature  and  effect  of  a 
contract  of  partnership.  Passing  by 
the  fact  that  in  the  eye  of  the  law  a 
partnership  and  one  of  the  individu- 
als of  which  it  is  composed  are  two 
distinct  and  separate  persons,  and 
that  if   a   married  woman  can  enter 
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§  1330.  The  same  subject  continued. — Where  a  married 
woman  invests  her  separate  estate  in  a  mercantile  partnership, 
her  interest  in  the  stock  of  goods,  in  tlie  absence  of  an  express 
agreement  by  her  to  the  contrary,  is  not  liable  for  the  pay- 
ment of  a  note  executed  by  the  firm  for  general  partnership 
purposes.'     A  married  woman  is  bound  by  her  contract  for  the 


into  a  contract  of  partnership  she 
necessarily  becomes  liable  to  pay  the 
debt  of  another,  the  power  to  do 
which  is  expressly  denied  by  the  act, 
we  think  the  following  cases,  cited  by 
counsel  for  respondent,  conclusively 
show  that  from  the  very  nature  of  the 
contract  of  partnership,  and  the  le- 
gal results  flowing  from  such  contract, 
it  is  just  such  a  contract  as  a  married 
womanis  denied  thepower  to  make.  In 
the  case  of  Hawes  v.  Dunton,  1  Bailey 
L.  (S.  Car.)  146,  itwas  held  thatamer- 
cantile  copartnership  was  liable  on  a 
promissory  note  given  for  the  debt  of 
a  third  person,  and  signed  in  the 
partnership  name  by  one  of  the  mem- 
bers of  the  firm,  without  the  knowl- 
edge of  the  other  member.  The  same 
doctrine  was  recognized  in  the  subse- 
quent cases  of  Flemming  v.  Prescott,  3 
Rich.  Law  (S.  Car.),  307  ;  Steel  v.  Jen- 
nings, Cheves  (S.  Car.),  183;  and 
Duncan  v.  Clark,  2  Rich.  LaAV  (S. 
Car.),  587.  If,  therefore,  a  married 
woman  has  the  power  to  enter  into  a 
contract  of  partnership,  and  a  bill  of 
exchange  is  drawn  by  her  husband  on 
the  partnership,  to  pay  a  debt  of  his 
own,  and  the  same  is  accepted  in  the 
name  of  the  partnership,  she  would 
become  liable  thereon,  although  the 
statute  expressly  declares  that  she 
shall  not  be  liable." 

iTheus  V.  Dugger,  93  Tenn.  41;  23 
S.  W.  Rep.  135,  per  Wilkes,  J.:  "It 
has  been  held  that  when  a  married 
woman  engages  in  business,  if  she 
fails  to  pay  a  debt  incurred  by  her  in 
that  business,  the  creditor  may  seize 
and  reclaim  such  goods  as  he  has  sold 
to  her  as  may  remain  in  her  posses- 


sion, provided  the  same  can  be  iden- 
tified. Federlicht  v.  Glass,  13  Lea 
(Tenn.),  481,  488.  It  also  has  been 
held  that  land  purchased  by  a  mar- 
ried woman,  in  which  her  separate 
estate  has  been  invested,  leaving  a 
portion  of  the  purchase-money  un- 
paid may  be  sold  to  enforce  collection 
of  that  portion  of  the  purchase-money 
remaining  unpaid.  Jackson  v.  Rut- 
ledge,  3  Lea  (Tenn.),  626-629,  631. 
But  in  each  of  these  cases  no  personal 
judgment  was  rendered  against  the 
married  woman,  and  the  only  relief 
given  was  against  the  identical  prop- 
erty in  the  purchase  of  which  the 
debt  was  created.  The  law  is  well 
settled  in  Tennessee  that,  in  order  to 
bind  the  separate  estate  of  a  married 
woman,  there  must  be  an  express 
agreement  or  contract  binding  the 
same.  It  can  not  be  charged  by  im- 
plication. Jordan  v.  Keeble,  85  Tenn. 
412;  3  S.  W.  Rep.  511 ;  Chatterton  v. 
Young,  2  Tenn.  Ch.  768 ;  Ragsdale  v. 
Gossett,  2  Lea  (Tenn.),  729;  Litton  v. 
Baldwin,  8  Humph.  (Tenn.)  209; 
Cherry  v.  Clements,  10  Humph. 
(Tenn.)  552;  Kirby  v.  Miller,  4  Cold. 
(Tenn.)  3;  Shackletti).  Polk,  4  Heisk. 
(Tenn.)  104.  As  the  law  has  hereto- 
fore been  held,  and  is  now  laid  down, 
if  a  married  woman,  having  a  sepa- 
rate estate,  employ  it  in  mercantile 
business,  any  creditor,  in  order  to 
bind  her  separate  estate  engaged  in 
such  business,  need  only  stipulate 
with  her  to  that  effect.  With  this 
simple  precaution,  the  creditor  may 
deal  safely  with  the  married  woman, 
and  at  the  same  time  her  credit  will 
not  only  not  be  impaired,  but  maybe 


.  ^  1331 


CONTRACTS    OF    MARRIED    WOMEN. 


1751 


purchase  of  the  interest  of  her  husband's  partners  in  a  stock 
of  goods.' 

§  1331.  Her  mutual  account  with  partnership — In  Pennsyl- 
Tania. — Where  a  member  of  a  firm,  who  was  indorser  on  -the 
note  of  a  married  woman,  indorsed  other  paper  of  hers  in  con- 
sideration of  her  agreement  that  an  account  of  hers  against 
the  firm  should  be  offset  to  the  amount  of  the  note,  by  the 
note  which  he  undertook  that  tlie  firm  should  pay,  it  was  held 
that  this  amounted  to  an  assignment  of  so  much  of  her  account 
to  the  member  of  the  firm,  and,  the  note  having  been  paid 
when  due,  although  after  her  death,  the  firm  was  entitled  to 
credit  for  the  amount  thereof  against  her  estate.  And  one  who 
presents  the  note  of  a  married  woman  against  her  estate  is  en- 
titled to  payment  thereof  without  any  proof  of  what  she  did 
with  their  proceeds,  as  the  claim  can  be  defeated  only  by 
proof  that  the  contract  was  one  prohibited  by  the  married  per- 
sons' property  act  of  1887." 


strengthened,  by  the  consideration 
that  an  express  charge  has  made  the 
creditor  feel  more  secure  in  extend- 
ing credit  to  her.  This  is  the  rule 
applied  in  all  other  cases  involving 
the  separate  estates  of  married  women, 
and  we  think  it  safer  to  leave  the  rule 
uniform  in  its  application,  rather  than 
create  distinctions  which  we  can  not 
rest  on  any  satisfactory  basis.  This 
holding  is  strictly  in  accord  with  the 
previous  rulings  of  this  court  upon 
this  subject.  Federlicht  v.  Glass,  13 
Lea  (Tenn.),  481;  Franks.  Anderson, 
13  Lea  (Tenn.),  695;  Chatterton  v. 
Young,  2  Tenn.  Ch.  768." 

1  Cudd  V.  Williams,  39  S.  Car.  452 ;  18 
S.  E.  Eep.  3. 

'  In  re  Spotts'  Estate,  156  Pa.  St.  281 ; 
27  Atl.  Eep.  ]32,perMitchell,J. .  "Tak- 
ing the  facts  as  the  auditor  reports 
them,  they  show  that  Mrs.  Spotts  had 
an  open  account  with  Beetem  &  Co., 
onwhichshe  was  a  creditor  for  $661 .50 
and  a  debtor  for  $173.61,  leaving  a  net 
credit  to  her  of  $487.89.  G.  S.  Beet- 
em,  one  of  the  firm  of  Beetem  &  Co., 


was  at  that  time  indorser  on  her  note 
for  $450,  and  she  desired  him  to  as- 
sume the  further  liability  of  indorsing 
another  note,  for  §2,000.  This  he 
agreed  to  do  in  consideration  of  her 
agreement  that  §450  of  her  credit 
should  be  offset  by  the  note  for  that 
amount,  which  he  undertook  that  the 
firm  should  pay.  This  arrangement 
was  carried  out.  Appellant  indorsed 
the  second  note,  and,  when  the  first 
note  came  due,  his  firm  paid  it.  This 
was,  in  law,  an  equitable  assignment 
of  so  much  of  her  claim  to  Beetem. 
The  only  party  who  could  object  to  it 
was  the  firm,  and  they  ratified  it  by 
payment  of  the  note.  It  makes  no 
difference  that  this  payment  was  after 
her  death.  She  received  the  consid- 
eration— the  indorsement  of  the  new 
note  and  the  assumption  of  the  other 
— and  neither  she  nor  her  creditors 
could  avoid  performance  of  her  part 
of  the  bargain.  -Her  credit  in  the  mu- 
tual account  was  from  that  time  re- 
duced by  that  amount,  and,  if  she  had 
sued  upon  her  claim  for  bricks  during 
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§  1332.    Wife's  contracts   in  partnership  with   husband — 

Under  the  Vermont  statute,  which  provides  that  a  married 
woman  may  contract  with  any  person  other  tlian  her  husband, 
binding  herself  and  separate  property  as  if  unmarried;  be  sued 
on  all  contracts  made  by  her  without  the  joinder  of  her  hus- 
band, and  that  execution  may  be  levied  upon  her  separate 
estate;  that  she  may  not,  however,  become  surety  for  her  hus- 
band's debts,  except  by  duly  executed  mortgage,  it  is  held 
that  a  married  woman  may,  in  conducting  a  partnership  busi- 
ness with  her  husband,  bind  herself  to  third  parties  for  goods 
furnished  the  partnership,  and  such  obligation  may  be  en- 
forced against  her  when  sued  with  him  as  a  partner.'    In  hold- 


the  running  of  the  note,  she  could  not 
have  recovered  more  than  the  balance 
after  giving  the  credit  for  $450.  See 
Chase  V.  Petroleum  Bank,  66  Pa.  St. 
Ifli).  The  credit  of  S4r)0claimed  by  ap- 
pellant should  have  been  allovfed.  The 
second  assignment  of  error  can  not  he 
sustained.  Mrs.  Spotts  was  carrying 
on  a  somewhat  extended  business, 
which  required  money.  To  hold,  as 
is  claimed,  that  one  who  lends  a  mar- 
ried woman  money,  by  discounting 
her  note  or  otherwise,  must  see  that 
she  actually  applies  it  to  use  in  her 
business,  would  be  going  back  to  that 
state  of  limited  rights  of  property  and 
contract  which  it  was  the  object  of  the 
married  persons'  property  act  of  1887 
to  put  an  end  to.  The  auditor  reports 
that  her  notes  were  discounted  by  the 
bunk,  and  she  received  the  money, 
but  that 'there  is  no  evidence  which 
proves  directly  what  she  did  with  the 
proceeds.'  It  is  not  necessary  that 
there  should  be.  One  who  presents  a 
money  obligation  of  a  married  woman, 
since  the  act  of  1887,  has  made  out  a 
'/irima  facie  case,  whicli  can  only  be 
(li^feated  by  showing  that  the  contract 
is  one  of  the  kinds  proliibilei!  by  that 
act.  The  presumption,  even  in  a  case 
of  judgment,  is  that  it  is  regular  and 
valid.  'So  general  is  her  power  to 
contract    now,  that    her  inability  is 


the  exception,  rather  than  the  rule.' 
Koechling  v.  Henkel,  144  Pa.  St.  215; 
22  Atl.  Rep.  808.  'With  the  exception 
of  such  disabilities  as  are  particularly 
specified  in  or  contemplated  by  the 
provisions  of  the  act,  they  [married 
women]  are  emancipated  from  their 
common  law  disabilities,  and  author- 
ized to  incur  contract  liabilities,  etc., 
as  if  they  were  femes  sole.'  Adams 
V.  Grey,  154  Pa.  St.  258;  26  Atl.  Eep. 
423.  And  whether  the  money  is  nec- 
essary, or  the  obligation  wisely  in- 
curred, for  the  object  in  view,  is  solely 
for  her  to  deride.  Milligan  v.  Phipps, 
153  Pa.  St.  208;  25  Atl.  Rep.  1121." 

1  Lane  v.  Bishop,  65  Vt.  575 ;  27  Atl. 
Eep.  499,  per  Ross,  C.  J. :  "The  only 
contention  is  whether,  being  a  mar- 
ried woman,  and  her  husband  being 
the  other  partner,  she  can  be  com- 
pelled to  pay  for  the  goods  in  this 
form  of  action.  Before  the  passage  of 
the  laws  of  1884  and  1888,  in  refer- 
ence to  the  propertj"-  rights,  capacity, 
and  liabilities  of  married  women,  it 
was  held,  in  Holmes  r.  Reynolds,  55 
Vt.  39,  that  where  the  wife  had  the 
capacity  to  contract  Klie  and  her  hus- 
band might  bind  themselves  by  a 
joint  contract,  Taft,  .!.,  saying: 
'Where  the  wife  has  the  capacity  to 
contract  independently  of  her  hus- 
band he  ^vould  not  be  liable  by  virtue 
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ing  that  a  married  woman,  in  conducting  a  partnership  busi- 
ness with  her  husband,  may  bind  herself  to  third  parties,  and 
that  the  obligation  may  be  enforced  against  her  when  sued 
with  him  as  a  partner,  it  is  not  necessary  to  enforce  any  part 
of  the  partnership  contract  between  the  partners,  nor  any  con- 
tract, or  part  of  a  contract,  into  which  the  statute  has  left  her 
incapable  of  entering.  Any  other  holding  would  allow  a 
married  woman,  by  conducting  a  partnership  business  in  which 
her  husband  was  a  secret  or  open  partner,  frequently  to  receive 
all  the  benefits  to  be'derived  therefrom  and  escape  all  the  lia- 
bilities. If  the  suit  was  to  settle  the  partnership  business  be- 
tween the  defendants,  and  to  adjust  their  rights  and  liabilities 
therein,  other  and  different  questions  would  arise,  which  we 
have  not  considered.  But  as  to  the  plaintiff,  and  his  rights, 
the  defendants,  although  husband  and  wife,  and  although  sued 
as  partners,  are  no  more  than  joint  debtors;  nor  will  the  en- 
forcement of  the  judgment  against  them  as  partners  be  any- 
thing more  or  other  than  the  enforcement  of  a  joint  judgment, 
founded  on  the  joint  contract  and  liability  of  the  defendants.' 
In  Kentucky  a  married  woman  may  form  a  partnership  with 
her  husband,  so  as  to  bind  her  property  for  the  payment  of  the 
partnership  debts.'' 

of  his  marital  relation  upon  contracts  v.  Swan,   118  Mass.   588 ;     Major   v. 

entered  into  by  her,  but  there  is  no  Holmes,  124  Mass.  108;  Goodnow  v. 

reason  why  he  can  not  jointly  contract  Hill,  125  Mass.  587;  Eeiman  v.  Ham- 

with  her  in  all  cases  where  she  has  ilton,  111  Mass.  245;  Noel  v.  Kinney, 

the    capacity    to    contract.'      Subse-  106  N.  Y.  74;  12  N.  E.  Eep.  351. 
quently  the  law  enlarged  the  capacity        ^Louisville    E.    Co.    v.    Alexander 

oi  the  wife  to  contract.   E.  L.,  §2321.  (Ky.   1894),  27  S.   W.   Eep.   981,  per 

In  Eeed  v.  Newcomb,   64  Vt.  49;  23  Hazelrigg,  J.:     "The  case  of  Kalfus 

Atl.  Eep.  589,  it  is  held  that  the  bus-  v.  Kalfus,  92  Ky.  542;  18  S.  W.  Eep. 

band  and  wife   may  be  jointly  liable  366,  is   relied  on  as  supporting  the 

and  held  on  debts  contracted  by  the  contention  that  such  a   partnership 

husband,  in  a  business  carried  on  by  can  not  be  created,  and  that  the  stat- 

him  as  her  agent,  which  he  holds  out  ute  only  enlarges  the  powers    of  a 

to  the  world  as  her  business,  with  her  married  woman  as  to  others  than  her 

knowledge,  consent,   and  approval."  husband.     It   will  be   noticed,   how- 

'  Lane  v.  Bishop,  65  Vt.  575 ;  27  Atl.  ever,  that  that  case  was  one  in  which 

Eep.  499,  citing:    Krouskop i).  Shontz,  only   the  rights   of  the  husband  and 

51  Wis.  204-  8  N.  W.  Rep.  241;  See-  the  wife,  as  between  themselves,  were 

fieldu.  Jones, 85 Ga.  816;  lis.  E.  Eep.  involved;  and  it  was  held  that  the 

1032  ■  Parker  v.   Kane,  4  Allen,    346 ;  same    reciprocal  obligations,    rights, 

Basford  D.Pearson,  7  Allen,  504;  Burr  and  duties  pertaining  to  the  marriage 
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§  1333.  The  same  subject  continued. — At  common  law  a 
married  woman  was  incapable  of  forming  a  partnership,  and 
the  marriage  of  a  feme  sole  partner  worked  a  dissolution  of  the 
firm.'  It  has  been  held  that  a  woman  can  not  enter  into  part- 
nership with  her  husband  and  make  her  separate  estate  liable 
upon  the  contracts  of  the  partnership.^  The  Wisconsin  statutes 
providing  that  the  property  of  a  married  woman  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  nor  liable  for  his  debts,  do 
not  empower  a  woman  to  enter  into  a  partnership  with  her  hus- 
band; and,  where  such  partnership  has  been  formed,  it  must 
be  regarded  as  void,  and  debts  contracted  thereunder  are  the 
sole  and  individual  debts  of  the  husband.' 


relation  existed  as  if  no  such  power 
had  been  conferred  on  tlie  wife.  But 
in  the  case  at  bar  the  wife  deals  with 
a  stranger,  and  why  is  she  less  bound 
by  her  contract  because  she  contracts 
jointly  with  her  husband?  She  may 
become  the  surety  of  the  husband 
(Sypert  v.  Harrison,  88  Ky.  461;  11 
S.  W.  Eep.  435;  Hart  u.  Grigsby,  14 
Bush,  542),  and  we  perceive  no  rea- 
son why  she  may  not  become  a  joint 
obligor  with  her  husband." 

'  Story  on  Partnership,  §§  10,  306. 

'  Edwards  v.  McEnhill,  51  Micli.160 
Bassett  v.  Shepardson,  52  Mich.  3 
Artman  v.  Ferguson,  73  ]\Iich.  146 
Lord  V.  Parker,  3  Allen  (Mass.),  127 
Plumer  v.  Lord,  5  Allen  (Mass.), 
460.  In  Clark  v.  Patterson,  158 
Mass.  388,  Lathrop,  J.,  said:  "A  note 
given  to  a  wife  by  a  partnership  of 
which  her  husband  is  a  member  is 
void.  Kenworthy?).  Sawyer,  125  Mass. 
28,  and  cases  cited.  Nor  does  equity 
afford  relief  in  such  a  case.  Fowle  v. 
Torrey,  135  Mass.  87.  See  also  Kueil 
V.  Egleston,  140  Mass.  202.  It  was, 
moreover,  decided  in  Woodward  v. 
Spurr,  141  Mass.  283,  that  a  wife  was 
not  entitled  to  prove,  against  the 
estate  of  her  husband  in  insolvenc}', 
a  claim  for  money  lent  by  her  to  him 
from  her  separate  estate  and  used  by 
him  in  his  business,  and  for  which 


she  held  his  promissory  note,  not- 
withstanding the  St.  of  1884,  c.  293, 
providing  for  the  proof  of  equitable 
liabilities  against  insolvent  estates." 
'Fuller  V.  McHenry,  83  Wis.  573; 
53  N.  W.  Eep.  896,  per  Pinney,  J. : 
"Her  right  to  enter  into  a  partner- 
ship if  she  has  a  separate  estate,  with 
a  person  other  than  her  husband,  is 
quite  generally  recognized,  and  is 
assumed  to  exist  in  Merchants'  Nat. 
Bank  v.  Raymond,  27  Wis.  567;  but 
we  are  not  aware  of  any  case  where  it 
has  been  held,  under  a  statute  in  sub- 
stance the  same  as  our  own,  that  she 
may  embark  her  separate  estate  in 
partnership  ventures  with  her  hus- 
band. In  the  case  of  Suau  v.  Caffe, 
122  N.  Y.  308,  it  was  held  that  the 
common  law  disability  of  a  married 
woman  to  engage  in  a  business  as  a 
copartner  or  jointly  with  her  husband, 
was  removed  by  the  enabling  act. 
The  case  was  decided  by  a  mere  ma- 
jority— three  of  the  judges  dissent- 
ing— and  is  contrary  to  previous  de- 
cisions of  the  supreme  and  superior 
courts,  and  would  seem  to  be  in  con- 
flict with  Hendricks  v.  Isaacs,  117 
N.  Y.  411.  The  view  we  have  taken 
of  the  statute  is  sustained  by  Edwards 
V.  Stevens,  3  Allen  (Mass.),  315;  Bow- 
ker  V.  Bradford,  140  Mass.  521 ;  Payne 
V.  Thompson,  44  Ohio  St.  192 ;  Haas  v. 
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§  1334.  Stock  dealings  between  hasband  and  wife. — Assent 
by  the  husband  to  the  assignment  by  the  wife  of  a  certificate 
of  stock  owned  by  her,  sufficient  to  give  good  title  to  a  holder 
for  value  of  the  certificate,  is  shown  by  the  fact  that  not  only 
was  her  signature  to  the  assignment,  and  the  irrevocable  power 
of  attorney  executed  in  connection  with  it,  witnessed  by  him, 
but  that  certain  blank  spaces  in  the  instrument  were  filled  out 
in  his  handwriting.'     One  who  subscribes  to  corporate  stock 


Shaw,  91  Ind.  384,  390;  Scarlett  v. 
Snodgrass,  92  Ind.  262;  Artman  v. 
Ferguson,  73  Mich.  146;  Bassett  v. 
Shepardson,  52  Mich.  3;  Carey  v. 
Burruss,  20W.Va.571;  Cox  u.  Miller, 
54  Texas,  16;  Bradstreet  v.  Baer,  41 
Md.  19.  The  conclusion  at  which  we 
have  arrived  is  not  in  conflict  with 
Krouskop  V.  Shontz,  51  Wis.  204, 
where  the  real  estate  upon  which 
farming  was  conducted  by  husband 
and  wife  was  her  sole  property,  and 
she  was  liable  for  that  reason.  No 
partnership  was  claimed  to  exist. 
Nor  is  it  opposed  in  principle  to  Arndt 
-V.  Harshaw,  53  Wis.  269;  Dayton  v. 
Walsh,  47  Wis.  113;  Brickley  v. 
Walker,  68  Wis.  563 ;  and  Barker  v. 
Lynch,  75  Wis.  624,  which  are  clear- 
ly distinguishable  from  the  present 
■case." 

^  Souder  v.  Columbia  Nat.  Bank, 
156  Pa.  St.  374;  27  Atl.  Rep.  293,  per 
Thompson,  J. .  "He  witnessed  that  it 
was  '  signed,  sealed  and  delivered ' 
in  his  presence.  It  is  not  possible 
that  he  intended  when  he  thus  wit- 
nessed her  execution  and  delivery 
that  he  did  not  assent  thereto.  His 
assent  to  the  execution  and  delivery 
of  the  assignment  and  power  of  attor- 
ney is  therefore  manifested  by  his  sig- 
nature as  a  witness.  In  Brown'a  Ap- 
peal, 94  Pa.  St.  362,  where  the  wife 
certified  that  a  new  judgment  should 
take  precedence  of  one  held  by  her, 
in  order  to  secure  a  loan  for  her  hus- 
band, the  instrument  was  witnessed 
112 


by  him,  and  it  was  held  to  be  an  exe- 
cuted certificate,  which  operated  as  a 
release  of  her  prior  right  of  lien.  It 
is  contended  that,  as  appellant's  hus- 
band did  not  unite  with  her  in  the  ex- 
ecution of  the  assignment  and  power 
of  attorney,  the  holders,  in  pledging 
the  stock,  were  not  clothed  with  an 
apparent  title ;  and,  under  Leiper's 
Appeal,  108  Pa.  St.  377,  the  appellee 
is  not  entitled  to  be  protected  in  its 
title.  But,  in  that  case,  there  was  no 
evidence  upon  the  instrument  of  the 
husband's  assent,  and  nothing  to  in- 
dicate it;  and  Mr.  Justice  Trunkey 
said :  'The  powers  of  attorney  signed 
by  Mrs.  Leiper,  not  being  accompanied 
by  written  evidence  of  the  assent  of 
her  husband,  prima  facie  were  in- 
sufficient to  vest  the  apparent  title 
to  the  stock  in  Green.  His  right 
depended  on  oral  and  written  evi- 
dence. Without  oral  testimony  of 
Leiper's  assent,  the  writing  of  his  wife 
passed  nothing.  They  did  not  confer 
upon  Green,  by  a  written  transfer,  all 
the  indicia  of  ownership  of  the  stock ; 
the  written  assent  of  the  husband  was 
wanting.'  Again:  'The  fact  that  Mary 
Leiper  alone  signed  the  powers  was 
enough  to  warn  purchasers  or  pledgees 
to  ascertain  whether  she  made  the 
transfers  with  her  husband's  assent.' 
In  the  present  case,  when  the  appellee 
made  the  loan,  and  received  the  stock 
as  a  security,  it  found  the  assignment 
and  power  of  attorney  duly  executed 
by  appellant,  the  date  in  her  hus- 
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for  his  wife,  in  the  wife's  name,  is  not  liable  on  the  subscrip- 
tion, because  a  married  woman  can  not  make  such  a  subscrip- 
tion; but  if  the  subscription  is  for  himself,  although  in  the 
wife's  name,  it  is  otherwise.'  The  Kentucky  statute,  requir- 
ing, in  order  that  a  husband  take  no  interest  in  corporate  stock 
transferred  to  his  wife,  that  the  transfer  be  expressed  on  the 
certificate  or  transfer  book  to  be  "for  the  use  of  such  female," 
is  not  satisfied  by  a  mere  transfer  to  her,  without  mention  or 
indication  of  any  use.^  Where,  on  an  issue  between  a  debtor's 
wife  and  his  creditors  as  to  the  ownership  of  certain  corporate 
stock  levied  on  by  the  creditors,  it  appeared  that  the  stock  al- 
ways stood  in  the  husband's  name  on  the  books  of  the  com- 
pany; that  he  subscribed  for  it;  that  the  rules  of  the  company 
permitted  a  transfer  of  stock  only  on  payment  of  a  certain 
charge,  which  was  not  paid  in  this  case;  that  the  monthly  pay- 
ments for  said  stock  were  made  by  his  checks;  that  shortly  be- 
fore the  execution  was  issued  against  him  he  presided  at  a 
meeting  of  the  stockholders,  and  that  it  did  not  appear  that 
she  had  any  separate  estate  with  which  the  stock  could  have 
been  purchased,  it  was  held  that,  under  the  circumstances, 
possession  of  said  certificate  by  the  wife  after  the  levy,  with 
an  assignment  to  her  by  her  husband  indorsed   thereon,  did 

band's    writing,    and    his    signature  said :  'By  commercial  usage,  a  certiii- 

thereto  witnessing  her  signing,  seal-  cate  of  stock,  accompanied  by  an  ir- 

ing  and  delivery  of  the  stock.     This  revocable  power  of  attorney,   either 

evidence  of  his  assent  was  upon  the  filled  up  or  in  blank,  is,  in  the  hands 

instrument  itself,  and  parol  testimony  of  a  third  party,  presumptive  evidence 

was  not  necessary  to  establish  it.  The  of    ownership    in    the    holder ;     and 

purpose  of  its  execution  was  to  make  where  the  party  in  whose  hands  the 

an    assignment    of    the    stock,    with  certificate  is    found  is   a  holder  for 

power  to  make  a  transfer  upon  the  value  without  notice  of  any  interven- 

books  of  the  bank,  and  to  consummate  ing  equity,  his  title   can   not  be  im- 

it  appellant's  husband  witnessed  it.  peached.'      The  title  to  this  stock  ob- 

To  say  that  he  did  not  assent  to  it,  tained  by  appellee  from  its  holders, 

when  he  signed  for  that  purpose,  is  to  clothed  with  ownership,  is  therefore 

assert  that  which  the  act  conclusively  unimpeachable,   unless  it  had  notice 

negatives.      When  the  holders  made  of  the  claim  made  to  it  by  appellant." 

the  loan  from  this  appellee  they  thus  '  Shields  v.  Casey,  155  Pa.  St.  253; 

possessed  all  the  indicia  of  title  of  the  25  Atl.  Rep.  619. 

stock,  and,  if  so,  it  will  be  protected  ^  Louisville  Gas  Co.  v.  Clay,  95  Ky. 

in  its  title,  obtained  from  them.      In  363;  25  S.  W.  Rep.  590. 
Wood's  Appeal,  92  Pa.  St.  379,  it  is 


§  1335 


CONTRACTS    OF    MARRIED    WOMEN. 


1757 


not  tend  to  show  a  bona  fide  assignment  to  her  for  a  valuable 
consideration.' 


§1335.  Assignment  of  policy  on  husband's  life.  —  Where 
an  endowment  policy  is  for  the  benefit  of  insured  if  living  at 
its  maturity,  and,  if  not,  is  payable  to  his  wife  if  living,  other- 
wise to  his  estate  or  assigns,  its  delivery  vests  title  in  the 
whole  of  it  in  both  husband  and  wife ;  and,  though  the  wife's 
interest  be  in  some  sense  contingent,  the  husband  can  not 
afterwards  divest  it  by  any  assignment  or  pledge  of  the  policy." 
A  policy  on  the  husband's  life  for  his  wife's  benefit  can  not  be 
assigned  by  them  jointly  to  secure  his  debt.  His  act  can  not 
divest  her  interest,  and  hers  is  void  for  that  purpose.'  Where 
insured  property  is  transferred  by  a  woman  to  her  husband, 
and  the  policy  is  assigned  to  him  with  the  insurer's  assent,  he 


'  Massey  v.  Yanfiey,  90  Va.  626;  19 
S.  E.  Rep.  184. 

^  Union  Central  Life  Insurance  Co.??. 
Woods,  11  Ind.  App.  335 ;  37 N.  E.  Rep. 
180,  per  Reinhard,  J. :  "It  is  true  that 
in  ordinary  life  insurance,  where  the 
wife  of  the  insured  is  the  beneficiary, 
the  title  of  the  policy  vests  in  her  im- 
mediately upon  execution  and  deliv- 
ery thereof,  and  no  arrangement  be- 
tween the  company  and  the  insured, 
affecting  the  interest  of  the  wife  in  the 
insurance  money,  which  is  not  pro- 
vided for  by  the  terms  of  the  policy 
itself,  will  be  binding  upon  her.  Har- 
ley  v.  Heist,  86  Ind.  196;  Pence  v. 
Makepeace,  65  Ind.  345 ;  Bliss  on  In- 
surance (2d  ed.),  p.  517,  §  318." 

'  Union  Central  Life  Insurance  Co. 
V.  Woods,  11  Ind.  App.  335;  37  N.  E. 
Rep.  180,  per  Reinhard,  J. :  "Of  this 
interest,  contingent  though  it  may 
be,  she  can  not  be  divested  with- 
out her  consent.  Had  the  insured 
lived  until  after  the  maturity  of  the 
policy,  a  disposition  of  or  incum- 
brance upon  the  policy  or  the  in- 
surance might  have  been  valid  as 
against  him,  but  he  had  neither  the 
right  nor  the  power  to  divest  his  wife 


of  that  interest  with  which,  by  hie 
previous  act,  the  law  had  invested  her. 
When  the  policy  was  executed  and 
delivered,  its  title  vested,  not  in  Isaac 
Woods  alone,  but  in  him  and  the  ap- 
pellee both.  Each  had  only  a  condi- 
tional title,  depending  upon  the  con- 
tingencies provided  for  in  the  contract 
of  insurance.  The  title  of  each  was 
in  the  whole  policy,  and  so  remained 
until  after  the  time  the  loan  was  made 
to  Isaac  Woods  by  the  appellant,  al- 
though it  is  also  true  that  under  the 
terms  of  the  policy  the  interest  of  the 
appellee  might,  in  a  certain  contin- 
gency, have  become  divested  subse- 
quently, upon  the  happening  of  the 
event  mentioned  in  the  policy.  Con- 
tinental, etc.,  Insurance  Co.  v.  Pal- 
mer, 42  Conn.  60.  In  the  case  of 
Fowler  v.  Butterly,  78  N.  Y.  68,  the 
policy  was  on  the  life  of  the  insured 
'until  the  6th  day  of  September,  1882, 
or  until  his  decease,  in  case  of  his 
death  before  that  time.'  In  the  lat- 
ter event,  the  proceeds  of  the  policy 
were  to  be  paid  to  the  wife  of  the 
insured  if  living;  otherwise  to  his 
daughter." 
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becomes  the  insured,  and  may  maintain  an  action  on  the  policy 
in  his  own  name.'  The  laws  of  New  York  govern  the  validity 
of  an  assignment  by  a  married  woman  in  New  York  of  a  life 
insurance  policy  issued  by  a  Massachusetts  corporation.  And 
under  such  laws  a  married  woman  who  had  a  son  living  had 
no  power  in  1877  to  assign  an  "  endowment"  policy  on  her 
husband's  life,  and  an  assignment  by  her  was  not  validated  by 
the  death  of  the  son  in  1882.* 

§  1336.    Wife's  contracts  of  separation  from  her  hnsband. — 

A  relinquishment  by  a  wife  of  all  her  rights  in  her  husband's 
property,  in  case  she  survive  him,  made  for  a  valuable  consid- 
eration, previous  to  their  separation  by  agreement,  is  avoided 
by  their  subsequent  reconciliation  and  cohabitation  for  a  few 
weeks."  Although  a  contract  between  husband  and  wife  for 
future  separation  is  void,  after  a  separation  has  taken  place  a 
contract  may  be  made  through  the  intervention  of  a  trustee, 
which  is  effective  to  bind  the  husband  to  contribute  the  sum 
therein  provided  for  the  future  support  of  the  wife,  and  such 
contract  is  also  valid  so  far  as  the  husband  is  indemnified  by 
the  trustee  for  the  support  and  maintenance  of  the  wife.'  An 
agreement  of  separation  between  husband  and  wife,  followed  by 
an  immediate  actual  separation,  is  valid,  and  a  covenant  on  the 
part  of  the  husband  to  pay  installments  to  a  trustee  for  the  sup- 
port of  the  wife  and  their  children  is  enforcible  in  an  action  by 
the  trustee.^  A  deed  from  husband  to  wife  can  not  be  said  to 
be  made  on  an  agreement  for  separation,  and  therefore  void  as 
against  public  policy,  where  it  appears  only  that  he  had  deter- 
mined to  abandon  and  desert  her,  and  that  she  had  joined  in 

^  Bullman  u.  North.  British  Insurance  v.   Gregory,  2   Wend.    (N.   Y.)    422; 

Co.,  159  Mass.  118;  34  N.  E.  Eep.  169.  Kehr  v.  Smith,  20  Wall.  (U.  S.)  31; 

2  Miller  t;.  Campbell,  140  N.  Y.  457;  Carson  v.  Murray,  3  Paige  (N.  Y.), 

35  N.  E.  Rep.  651.  483." 

'  Knapp  V.  Knapp,  95  Mich.  474;  55  <  Galusha    v.   Galusha,   116    N.   Y. 

N.  W.   Rep.  353,  per  Hooker,  0.  J. :  635,  citing  Carson  v.  Murray,  3  Paige 

■'The  testimony  shows  that  the  parties  (N.  Y.),   483;    Magee   v.  Magee,    67 

became  reconciled,  and  lived  together  Barb.  (N.  Y.)  487 ;    Pettit  v.  Pettit, 

for  a  time,  after  coming  to  Michigan.  107  N.  Y.  677;    Calkins  v.  Long,  22 

Under  many  authorities  this  avoided  Barb.  (N.  Y.)  97;  Wallace  v.  Bassett, 

the  contract,  and  she  became  entitled  41  Barb.  (N.  Y.)  92;  Dupre  v.  Eein, 

to  her  former  rights.  Story  on  Equity  7  Abb.  N.  C.  (N.  Y.)  256. 

Jurisprudence,  §§  1427, 1428 ;  Shelthar  =  ciark  v.  Fosdick,  118  N.  Y.  7. 
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deeds  of  other  lands  which  he  owned.'  Where  a  husband  per- 
mits his  wife  to  carry  on  business  in  her  own  name,  either  as 
his  agent  or  as  his  partner,  a  subsequent  separation  and  com- 
mencement of  divorce  proceedings  by  the  wife  will  not  operate 
to  terminate  the  husband's  liability  for  goods  bought  thereafter 
for  such  business,  where  the  vendor  deals  with  her  on  the  faith 
of  her  former  relation,  unless  notice  or  knowledge  of  the  sepa- 
tion  is  brought  home  to  him.^ 

§  1337.  Disposing  of  community  property. — Failure  of  a 
wife  to  join  her  husband  in  a  lease  of  community  land  does  not 
render  the  lease  void,  so  as  to  enable  the  lessee  to  disregard  it, 
and  recover  from  the  husband  moneys  paid  on  account  of  such 
lease,  although  the  lessee  never  took  possession  of  the  prem- 
ises.'    A  husband,  in  the  absence  of  fraud,  may  assign  all  the 


1  Jenkins  v.  Hall,  26  Ore.  79;  37 
Pac.  Rep.  62,  per  Lord,  C.  J. :  "Con- 
veyances between  husband  and  wife, 
intended  to  cut  off  or  relinquish  es- 
tates growing  out  of  the  marriage  re- 
lation, are  void,  and  convey  no  title. 
Now,  the  facts  do  not  show  that  the 
plaintiff  or  his  wife  made  a  convey- 
ance in  respect  to  any  estate,  owned 
by  the  other,  which  arises  out  of  the 
marriage  relation,  or  that  either  of 
them  undertook  by  deed  to  release 
any  land,  owned  by  the  other,  from 
any  estate  growing  out  of  the  marriage 
relation.  The  plaintiff  owned  the 
land  in  question  in  his  own  right,  and 
conveyed  it  to  his  wife.  It  is  true,  as 
part  of  the  consideration  of  the  same, 
she  had  joined  with  the  plaintiff  in 
conveying  to  third  parties  other  prop- 
erty owned  by  him.  But,  as  the  land 
in  question  was  owned  by  him,  he 
had  a  right,  under  section  2S71,  supra, 
to  convey  it  to  his  wife,  and  such  con- 
veyance, when  made,  is  valid  to  the 
same  extent  as  between  others." 

2  Snell  V.  Stone,  23  Ore.  327;  31  Pac. 
Rep.  663,  per  Bean,  J. :  "In  all  cases 
of  the  dissolution  of  a  partnership, 
other  than  by  operation  of  law,  or  by 


the  withdrawal  of  a  dormant  partner, 
actu"al  or  express  notice  or  knowledge 
of  the  dissolution,  to  former  dealers 
or  customers  of  the  firm,  is  essential 
to  terminate  the  agency  of  the  part- 
ners for  each  other,  with  respect  to 
such  dealers  or  customers.  17  Am. 
and  Eng.  Encyc.  of  Law,  1117  et  seq.; 
Kenney  v.  Altvater,  77  Pa.  St.  34; 
Benjamin  v.  Covert,  47  Wis.  375;  2 
N. W.  Rep.  625 ;  Wardwell  v.  Haight,  2 
Barb.  (N.Y.)  549.  So, too,  where  a  party 
is  shown  to  have  been  the  agent  of  an- 
other in  a  particular  business,  and 
continues  to  act  within  the  scope  of 
his  former  authority,  persons  dealing 
with  him  with  the  knowledge  and 
upon  the  faith  of  such  former  agency, 
and  without  notice  of  its  revocation, 
are  not  aflected  by  the  termination  of 
the  agency.  Hatch  v.  Coddington,  95 
IT.  S.  48 ;  Diversy  v.  Kellogg,  44  111. 
114;  Murphy  v.  Ottenheimer,  84  111. 
39;  Tier  v.  Lampson,  35  Vt.  179." 

'Dietz  V.  Winehill,  6  Wash.  109; 
32  Pac.  Rep.  1056,  per  Dunbar,  C.  J. : 
"Even  if  it  were  true  that  the  action 
can  not  be  based  upon  a  contract  for 
the  lease  or  sale  of  community  real 
estate  where  the  wife  did  not  join,  it 
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community  property  for  the  benefit  of  community  creditors 
without  the  wife  joining  in  the  deed,  although  a  statute  pro- 
vides that  no  conveyance  or  incumbrance  of  the  community 
real  estate  shall  be  valid  unless  the  husband  and  wife  join  in 
the  making  thereof,  as  such  assignment  is  only  a  surrender  of 
the  property  into  the  custody  of  the  court,  to  be  applied  as  the 
law  requires.'  A  wife,  when  permanently  abandoned  by  her 
husband,  has  a  right  to  dispose  of  the  community  property."  A 
deed  of  community  property  by  a  surviving  wife,  though  exe- 
cuted before  she  qualifies  as  survivor,  conveys  the  whole  com- 
munity estate,  if  it  is  not  delivered  until  after  she  qualifies.' 

§  1338.   The   same   subject  continued. — Under  the  law   of 
California,  as  it  stood  before  the  enactment  of  the  codes,  there 


does  not  follow  that  it  -would  relieve 
the  respondent  from  the  obligation 
imposed  by  the  statute  to  state  the 
facts  constituting  his  cause  of  action. 
This  court,  however,  in  the  case  of 
Isaacs  V.  Holland,  4  Wash.  54;  29  Pac. 
Eep.  976,  where  a  lease  for  land  was 
executed  by  the  husband  only,  held 
that  the  lease  was  not  void,  and  that 
the  lessees  could  not  avoid  the  per- 
formance of  the  lease  upon  their  part 
and  abandon  the  premises  and  resist 
the  payment  of  rent  without  first  giv- 
ing the  lessors  an  opportunity  to  exe- 
cute to  them  a  valid  lease.  The  same 
principle  was  followed  by  us  in  Col- 
cord  V.  Leddy,  4  Wash.  791 ;  31  Pac. 
Eep.  320,  and  in  Hunt  v.  Stearns,  5 
Wash.  167;  31  Pac.  Eep.  468." 

'Thygesen  v.  Newfelder,  9  Wash. 
455 ;  87  Pac.  Eep.  672.  And  see  Oregon 
Improvement  Co.  v.  Sagmeister,  4 
Wash.  710 ;  Calhoun  v.  Leary,  6  Wash. 
17;  Abbott  u.  We therby,  GWash.  507. 

^  Woodson  V.  Massenburg,  3  Texas 
Civ.  App.  146;  22  S.  W.  Eep.  106, 
per  Head,  .T. :  "We  are,  therefore,  of 
opinion  that  this  case  is  fairly  brought 
Vv'ithin  that  line  of  decisions  which 
recognize  the  right  of  the  wife,  when 
thrown  upon  her  own  resources  by  her 
husband's  abandonment,  to  dispose  of 


the  community  property."  Davis  v. 
Saladee,  57  Texas,  326;  Cullers  v. 
James,  66  Texas,  494;  1  S.  W.  Eep. 
314;  Zimpelman  v.  Eobb,  53  Texas, 
274;  Fullerton  v.  Doyle,  18  Texas,  S; 
Wrights.  Hays,  10 Texas,  180;  Caroth- 
ers  V.  McNese,  48  Texas,  221. 

3  Culp  V.  Jones  (Texas  1894),  24  S. 
W.  Eep.  1128,  per  Collard,  J. :  "The 
deed  of  Mrs.  Culp  to  Chancy  was  not 
delivered  until  after  the  filing  of  the 
inventory,  bond,  and  appraisement. 
The  sale  was  not  consummated  and 
complete  until  the  deed  was  delivered. 
Ford  V.  Cowan,  64  Texas,  129 ;  Griffin 
V.  West  Ford,  60  Texas,  501.  The 
facts  show  that  Mrs.  Culp,  as  surviv- 
ing wife,  substantially  complied  with 
the  act  of  the  legislature  in  force  at 
the  time  of  her  deed  to  Chancy  au- 
thorizing the  survivor  of  the  commu- 
nity estate  to  sell  the  same.  Her  deed 
conveyed  the  Mhole  survey.  General 
Laws  1876,  p.  124,  §116;  Greene;. 
Grissom,  53  Texas,  432;  Withrow  v. 
Adams,  4  Texas  Civ.  App.  488;  23  S. 
W.  Eep.  437,  authorities  cited;  Ashe 
V.  Yungst,  65  Texas,  631,  authorities 
cited;  Leatherwood  v.  Arnold,  66 
Texas,  414;  1  S.  W.  Eep.  173;  John- 
son V.  Taylor,  48  Texas,  121." 
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was  a  legal  presumption  that  all  property  acquired  after  marriage 
by  either  husband  or  wife  was  common  property,  in  the  absence 
of  clear  and  convincing  proof  that  it  was  acquired  as  separate 
property,  and  in  the  absence  of  such  proof,  it  must  be  presumed 
that  land  conveyed  jointly  to  a  husband  and  wife,  prior  to  the 
code, was  community  property,  and  that  a  conveyance  thereof  by 
the  husband,  after  the  death  of  the  wife, passed  title  to  the  entire 
interest  conveyed  to  them  jointly.'  Under  the  California  rulings, 
a  conveyance  to  a  wife  vests  title  in  the  community  where  the 
consideration  was  not  paid  out  of  her  separate  estate.^  Where 
a  man  and  wife  agreed  to  take  possession  of  certain  land,  im- 
prove it,  and  hold  it  for  ten  years,  for  which  they  were  to  re- 
ceive a  certain  part  thereof,  and  they  entered  on  the  perform- 
ance of  such  contract,  but,  before  ten  years,  the  husband  died, 
and  the  wife  fulfilled  the  agreement,  the  part  they  were  to  re- 
ceive becomes  community  property,  and  the  husband's  chil- 
dren inherit  a  half  interest  therein.'  Where  there  is  an  oral 
agreement  between  husband  and  wife  to  allow  property  ac- 
quired by  either  to  remain  the  property  of  the  one  so  acquiring 

'  Jordan  v.  Fay,  98  Cal.  264.  has  become  a  settled  rule  of  property. 

'  Gwynn  v.  Dierssen,  101  Cal.  563 ;  36  Whether  a  deed  be  taken  in  the  name 
Pac.  Rep.  103,  per  Paterson,  J. .  "It  of  one  or  the  other  of  the  spouses 
does  not  appear  whether  the  purchase  upon  a  valuable  consideration,  the 
price  was  paid  from  separate  or  com-  presumption  is  the  same.  The  fact 
munity  funds.  The  presumption  is  that  the  property  is  taken  in  the  name 
that  they  were  community  funds,  of  the  wife  alone  does  not,  of  itself, 
Such  a  presumption  may  be  rebutted  give  a  purchaser  notice  of  any  sepa- 
by  showing  that  it  was  purchased  with  rate  claim  or  right  to  the  property, 
money  belonging  to  the  separate  estate  It  is  otherwise  where  the  deed,  upon 
of  the  wife,  but  no  attempt  to  do  so  its  face,  shows  an  intention  on  the 
was  made  in  this  case.  The  defend-  part  of  the  husband  to  have  the  prop- 
ant  could  take  no  better  title,  under  erty  conveyed  to  her  as  her  separate 
the  decree  foreclosing  the  swamp-land  estate.  The  fact  that  the  deed  from  the 
assessment  lien,  than  he  would  have  plaintiff  to  his  mother  was  a  deed  of 
acquired  if  the  plaintiff  had  conveyed  gift  is  immaterial,  it  being  shown  that, 
directly  to  him,  and  all  parties  pur-  at  the  time  the  deed  was  given,  he  had 
chasing  real  estate  standing  in  the  no  title  to  convey.  Section  164  of  the 
name  of  a  wife,  where  the  deed  pre-  civil  code,  as  amended  in  1889,  is  not 
sumptively  or  in  fact  was  given  for  a  retroactive  in  effect.  Tolmanu.  Smith, 
money  consideration  during  covert-  85  Cal.  280;  24  Pac.  Rep.  743;  Jordan 
ure,  do  so  at  their  peril.  Ramsdell  v.  v.  Fay,  98  Cal.  264 ;  33  Pac.  Rep.  95." 
Puller,  28  Cal.  37.  The  rule  stated  in  '  Marlin  v.  Kosmyroski  (Texas 
the  case  just  cited  has  been  approved  1894),  27  S.  W.  Rep.  1042. 
over  and  over  again  in  this  state,  and 
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it,  a  conveyance  for  value,  by  the  husband  alone,  of  an  equita- 
ble interest  acquired  by  him,  is  good  as  against  a  subsequent 
transfer  of  such  interest  by  both  husband  and  wife  to  one  tak- 
ing with  notice  of  such  agreement.' 

§  1339.  Community  property  charges  and  debts. — Every  debt 
created  by  a  husband  during  marriage  is  deemed  to  he  prima  facie 
a  community  debt,  for  which  the  community  property  is  liable.* 
A  mortgage  on  community  property,  executed  by  a  man  living 
apart  from  his  wife,  and  holding  himself  out  as  unmarried, 
is  valid,  unless  the  mortgagee  knew  that  the  mortgagor  was  a 
married  man,  or  had  such  knowledge  as  would  lead  a  man  of 
ordinary  prudence  to  further  investigation.'  The  husband,  as 
head  of  the  community,  and  not  the  wife,  is  responsible  for 
rent  of  property  occupied  by  him  and  his  wife,  who  is  an  heir, 
and  has  an  interest  in  the  property.'  A  deed  of  community 
property  in  satisfaction  of  a  community  obligation,  made  by  a 
widow,  fifteen  years  after  her  husband's  death,  and  after  she  has 
taken  out  letters  of  administration,  and  the  estate  has  been 
partitioned  in  whole  or  in  part,  and  the  administration  has 
been  closed,  does  not  convey  the  interest  belonging  to  her  de- 
ceased husband  in  his  life-time,  since  it  will  be  presumed  that 
her  power  over  the  community  as  survivor  for  such  purpose 
has  ceased.^  The  right  of  the  widow  to  act  as  the  repre- 
sentative of  the  community  property  of  herself  and  her  de- 
ceased husband  ceases  on  her  remarriage;  and  she  can  not 
thereafter  sue  on  a  note  given  in  part  payment  of  community 
real  estate  purchased  from  her,  and  to  foreclose  a  vendor's 
lien  reserved  in  such  note,  without  joining  the  heirs  of  her  de- 
ceased husband  as  parties  to  the  action.^ 

§  1340.  Estate  by  entireties — Kestrictions  upon  alienation. — 

Where  land  is  conveyed  to  a  husband  and  his  wife  during  the 

1  Calhoun  v.  Leary,  6  ^Yash.  17;  32  31  Pac.  Eep.  630,  and  Vahn  v.  Miller 

Pac.  Eep.  1070.  (Wash.  1892),  31  Pac.  Eep.  1031. 

^Calhoun  I).  Leary,  6  Wash.  17;  32  'Succession   of    Dumestre    (45    La. 

Pao.  Eep.  1070.  1892),  12  So.  Eep.  123. 

'  Schwabacher     v.     Van     Eeypen,  ^  Williams  u.  PI ardie,  85  Texas,  499; 

6  Wash.  154;  32  Pac.  Eep.  1061,  fol-  22  S.  W.  Eep.  399. 

lowing  Sadler  v.  Niesz,  5  Wash.  182;  « Llano  Improvement  Co.  v.  Cross,  5 

Texas  Civil  App.  175 ;  24  S.  W.  Eep.  77. 
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existence  of  the  marital  relation,  they  hold  it  by  entireties 
during  their  joint  lives,  and  on  the  death  of  either  the  survivor 
takes  the  entire  estate.'  In  such  a  case,  upon  the  death  of  the 
husband,  the  entire  and  absolute  title  to  the  land  vested  in  the 
surviving  widow,  and  she  took  the  same  under  the  rules  of 
law  in  such  cases.  The  husband's  estate,  and  all  his  interest 
in  said  lot,  ceased  with  his  life,  and  after  his  death  he  had  no 
estate  in  the  lands,  out  of  which  the  widow  could  be  required, 
or  was  even  entitled,  to  take  dower  or  homestead."  A  deed  of 
land  executed  to  a  man  and  his  wife  jointly  creates  in  them  an 
estate  by  the  entirety,  and  on  her  death  he  becomes  sole  owner.' 
Where  a  deed  conveys  lands  to  husband  and  wife,  and  their 
heirs  and  assigns  forever,  the  survivor  becomes  seized  of  the 
land  in  entirety.*  A  conveyance  of  land  to  husband  and  wife 
during  coverture,  each  of  whom  pays  one-half  of  the  purchase- 
money,  vests  in  them  an  estate  by  entireties;  and  where,  on  a 
sale  of  the  land  so  held,  they  take  in  their  joint  names  an  ob- 
ligation for  the  purchase-money,  the  presumption  is  that  they 
intended  to  hold  the  latter  as  they  did  the  former;  and,  on  the 
death  of  either,  the  survivor  becomes  the  sole  owner,  and  the 
administrator  of  the  deceased  has  no  right  therein.  The  act  of 
1887,  securing  to  the  wife  the  enjoyment  of  her  separate  estate, 
does  not  destroy  the  legal  unity  of  husband  and  wife,  nor 
abolish  estates  by  the  entireties.'     In  a  contest  between  a  hus- 

"  Chambers  v.  Chambers,  92  Tenn.  *  McLeod  v.  Tarrant,  39  S.  Car.  271 ; 

707;  23  S.  W.  Rep.  67.  17  S.  E.  Rep.  773. 

^Ames  V.  Norman,  4  Sneed,  683;  ^  Inre  Bramberry's  Estate,  156  Pa. 
Taul  V.  Campbell,  7  Yerg.  319;  Berri-  St.  628;  27  Atl.  Rep.  405,  per  McCol- 
gan  B.  Fleming,  2  Lea,  271.  It  is  true  lum,  J.:  "A  tenancy  by  entireties 
that  the  homestead  right  of  the  hus-  arises  whenever  an  estate  vests  in 
band  attaches  tolands  thus  held  during  two  persons,  they  being,  when  it  so 
his  life-time,  but  this  will  not  prevent  vests,  husband  and  wife.  It  may  ex- 
the  entire  property,  upon  his  death  ist  in  personal  as  well  as  real  prop- 
before  the  wife,  passing  to  the  widow  erty ;  in  a  chose  in  action  as  well  as 
by  right  of  survivorship,  and  not  as  a  in  a  chose  in  possession.  Freeman  on 
homestead.  Jackson  v.  Shelton,  89  Cotenancy  and  Partition,  §§  68,  68; 
Tenn.  82;  16  S.  W.  Rep.  142;  McRob-  Gillan  v.  Dixon,  65  Pa.  St.  395.  The 
erts  V.  Copeland,  85  Tenn.  211;  2  common-law  rule  is  that  the  words 
S.  W.  Rep.  33.  which,  in  a  conveyance  to  unmarried 

'  Oglesby  u.  Bingham,  13  So.  Rep.  persons,   constitute  a  joint  tenancy, 

852 ;  69  Miss.  795.  will  create,  if  the  grantees  are  hus- 
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band  and  the  heirs  of  his  wife  as  to  land  which  he  claims  as 
the  survivor  of  an  estate  by  entireties,  his  declarations  are  ad- 
missible to  show  that  one-half  of  the  purchase  price  was  paid 
by  the  wife  out  of  her  separate  estate.'  Neither  a  husband  nor 
wife  can  convey  the  estate  vested  in  them  as  tenants  by  the  en- 
tirety by  his  or  her  sole  deed,  and  any  instrument  by  which 
either  attempts   to  make   such  conveyance  is  void.^     A  mort- 


band  and  wife,  a  tenancy  by  entire- 
ties. The  tenancy  established  by  a 
conveyance  to  husband  and  wife  is 
not  destroyed  or  affected  by  the  act  of 
March  31,  1812,  which  abolished  sur- 
vivorship among  joint  tenants,  nor 
does  the  rule  referred  to  yield  to  an 
express  provision  in  the  deed  that 
the  grantees  shall  hold  the  estate 
granted  as  tenants  in  common. 
Stuckey  v.  Keefe,  20  Pa.  St.  397.  It 
has  been  contended,  and  in  some  jur- 
isdictions held,  that  the  legislation 
which  secures  to  the  wife  the  enjoy- 
ment of  her  separate  estate  is  destruc- 
tive of  the  legal  unity  of  husband  and 
wife  on  which  tenancies  by  entireties 
depend,  but  the  better  view  is  that 
such  tenancies  are  not  destroyed  or 
impaired  by  it.  9  Am.  and  Eng. 
Encyc.  of  Law,  p.  851,  and  cases  cited. 
In  Diver  v.  Diver,  56  Pa.  St.  106,  it 
was  expressly  decided  that  the  act  of 
April  11,  1848,  did  not  in  any  manner 
affect  the  creation  and  enjoyment  of 
estates  by  entireties ;  and  Strong,  J., 
in  delivering  the  opinion  of  the  court, 
said:  'To  hold  it  as  operating  upon 
the  deed  conveying  land  to  a  wife, 
making  such  deed  assure  a  different 
estat.e  from  what  it  would  have  as- 
sured without  the  act,  is  to  lose  sight 
of  the  legislative  purpose.  Were  we 
to  do  so  it  would  become  in  many 
cases  a  means  of  divesting  her  of  her 
property,  instead  of  an  instrument  of 
protection." 

'  In  re  Bramberry's  Estate,  156  Pa. 
St.  628;  27  Atl.  Eep.  405,  per  McCol- 
lum,  J.:     "We  can  not  say  that  the 


auditor  erred  in  finding  that  the  hus- 
band and  wife  were  joint  purchasers  of 
the  land,  and  that  the  wife  paid  from 
her  separate  estate  one-half  the  sum 
or  price  they  gave  for  it.  This  find- 
ing was  based  on  the  declarations  of 
the  surviving  husband,  and,  in  a  con- 
test between  him  and  the  heirs  of 
the  wife,  he  ought  not  to  complain 
that  what  he  said  about  the  purchase 
was  accepted  by  the  auditor  as  true. 
The  facts  so  found  did  not  change  the 
character  or  qualities  of  the  estate 
granted;  they  merely  showed  that 
the  husband  and  wife  were  joint- 
ly entitled  to  the  land  which  was 
conveyed  to  them.  If,  as  in  Trimble 
V.  Reis,  37  Pa.  St.  448,  and  Dexter  v. 
BiHings,  110  Pa.  St.  135;  1  Atl.  Rep. 
180,  the  wife  alone  was  entitled  to  the 
land,  or,  as  in  McKinney  v.  Hamilton, 
51  Pa.  St.  63,  the  mortgage  was  for 
purchase-money  due  on  a  sale  by  the 
wife  of  land  she  inherited  from  her 
father,  a  different  question  would  be 
presented.  But  a  conveyance  of  land 
to  husband  and  wife  in  consummation 
of  their  joint  purchase  of  it  during 
coverture  vests  in  them  an  estate  by 
entireties ;  and  when,  on  a  sale  of  the 
land  so  held,  they  take  in  their  joint 
names  an  obligation  for  the  purchase- 
money,  the  presumption  is  that  they 
intend  to  hold  the  latter  as  they  did 
the  former." 

^Fisher  v.  Provin,  25  Mich.  347; 
iEtna  Insurance  Co.  v.  Resh,  40  Mich. 
241  ;  Manwaring  v.  Powell,  40  Mich. 
371 ;  Allen  v.  Allen,  47  Mich.  74 ;  Vin- 
ton u.  Beamer,  55  Mich.  559;  /nreAp- 
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gage  executed  by  a  wife  upon  land  owned  by  herself  and  hus- 
band as  tenants  by  the  entirety,  to  secure  the  repayment  to 
their  son  of  money  expended  in  the  defense  of  his  father  on  a 
criminal  charge,  and  to  be  expended  in  his  maintenance  at  an 
asylum  to  which  he  was  about  to  be  sent  on  his  acquittal  on 
the  ground  of  insanity,  is  invalid  in  its  inception  to  convey 
any  estate,  and  is  ineffectual  to  convey  the  title  acquired  by 
the  wife  on  the  death  of  the  husband.'  In  Indiana,  although 
husband  and  wife  take  an  estate  by  entireties,  where  a  convey- 
ance is  made  to  them  jointly,  without  limiting  words,  yet  if  the 
conveyance  is  to  them  expressly  "in  joint  tenancy"  they  take 
as  joint  tenants.'' 

§  1341.  Price  paid  by  wife — Tenancy  in  common. — Where 
title  to  land,  paid  for  by  the  wife,  is,  with  her  consent,  taken 
in  the  name  of  herself  and  husband,  they  hold  as  tenants  in 
common,  or  joint  tenants  of  the  use  during  their  joint 
lives;  and  a  mortgage  thereof  by  the  husband,  and  a  fore- 
closure of  it,  pass  his  interest  only,  the  grantee  becoming  a 
tenant  in  common  with  the  wife  during  the  joint  lives  of  hus- 
band and  wife,  and  owner  in  fee  in  case  the  husband  survives 
the  wife.' 

peal  of  Lewis,  85  Mich.  340;   2  Black-  the  entire  fee  under  the  doctrine  of 

stone's  Commentaries,  182.  the  common  law.   The  question,  what 

'Naylor  v.  Minock,  96  Mich.  182.  change,  if  any,  had  been  wrought  by 

^Thornburgu.  "Wiggins,135Ind.  178;  the  separate  property  acts  in  respect 

34  N.  E.  Rep.  999.  to  the  common  law  rights  of  the  hus- 

'  Hiles  V.  Fisher,  144  N.  Y.  306;  39  band  to  control  and  use  the  property  . 

N.  E.  Eep.  337,  per  Andrews,  0.  J. :  conveyed  to  husband  and  wife  jointly, 

"It  was  decided  in  Bertlea  v.  Nunan,  during  their  joint  lives,  was  not  con- 

92  N.  Y.  152,  that  the  separate  prop-  sidered  or  decided,  but  was  expressly 

«rty  acts  relating  to  the  rights  of  mar-  reserved,  on  the  ground  that  it  was 

ried  women   had  not  abrogated  the  not  involved  in  the  case  then  before 

common  law  doctrine ;    that  under  a  the  court.    That  question  is  involved 

conveyance  to  husband  and  wife  they  in  the  present  case,  and  must  now  be 

take  not  as  tenants  in  common,  nor  decided.      The    grand    characteristic 

as  joint  tenants,  but  by  the  entirety,  which  distinguishes  a  tenancy  by  the 

and  upon  the  death  of  either  the  sur-  entirety  from  a  joint  tenancy  is  its  in- 

vivor  takes  the  whole  estate.     In  that  severability,  whereby  neither  the  hus- 

<;ase  the  husband  had  died,  leaving  band  nor  the  wife,  without  the  assent 

his  wife  surviving,  and  the  question  of  the  other,  can  dispose  of  any  part 

was  whether  the  wife,   as   survivor,  of  the  estate 'so  as  to  affect  the  right 

took  upon  the  death  of  her  husband  of  survivorship  in  the  other.   2  Black- 
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§  1342.  Effect  of  divorce  on  estate  by  entirety. — Where  hus- 
band and  wife  acquire  an  estate  by  the  entirety,  and  are  after- 
wards divorced,  they  then  become  tenants  in  common.     Un- 


stone's  Commentaries,  182;  Wash- 
burn on  Real  Property,  425.  Each  is 
said  to  be  seized  of  the  whole  estate, 
and  they  do  not  take  by  moieties,  and 
the  reason  assigned  in  tlie  old  books 
for  this  anomalous  characteristic  of 
this  estate  is  the  legal  unity  of  the 
husband  and  wife,  and  the  incapacity 
of  the  wife  to  hold  a  separate  and 
severable  estate  in  lands  under  a  joint 
conveyance  to  both.  The  alleged  in- 
capacity of  a  wife  to  take  and  hold 
lands  conveyed  to  husband  and  wife 
as  joint  tenant  or  tenant  in  common 
with  him  seems  inconsistent  with  the 
doctrine  which  has  finally  obtained, 
that  by  express  words  of  a  grant  or 
devise  to  husband  and  wife  that  species 
of  tenure  would  be  created.  This  was 
pointed  out  in  Miner  v.  Brown,  1.33 
A.  Y.  308;  31  N.  E.  Rep.  24,  and  au- 
thorities were  cited  to  show  that 
where  the  intention  disclosed  by  the 
deed  or  will  was  to  create  a  tenancy 
in  common,  that  estate  would  be  cre- 
ated. See  also,  McDermott  v.  French, 
15  N.  J.  Eq.  78;  "Wales  v.  CoiHn,  13 
Allen  (Mass.), 213  ;lWashburnonReal 
Property, 425.  There  is  a  tendency  now 
to  regard  the  creation  of  an  estate  by 
the  entirety  as  resting  upon  a  rule  of 
construction  rather  than  upon  a  rule 
of  law,  and  to  regard  the  intention  as 
disclosed  by  the  deed  or  will  creating 
it  as  the  governing  rule  for  determin- 
ing whether  that  estate  was  created 
rather  than  a  joint  tenancy  or  tenancy 
in  common.  See  In  re  March,  27  Ch. 
Div.  166,  and  cases  before  cited.  It 
was  conceded  under  the  old  law  that 
husband  and  wife,  who  were  joint  ten- 
ants or  tenants  in  common  of  lands 
before  marriage,  remained  so  after- 
wards. Coke  on  Littleton,  187  b.  It 
was   seen  to  follow    that   there    was 


no  general  incapacity  in  the  wife  to 
hold  lands  with  the  husband  in  joint 
tenancy  or  as  tenant  in  common. 
The  husband  was  held  to  be  entitled 
to  the  full  control,  and  to  take  the 
rents  and  profits  of  the  land,  during 
the  joint  lives,  to  the  exclusion  of  the 
wife ;  and  he  had  power  to  sell,  mort- 
gage, or  lease  for  the  same  period; 
and  this  life  interest  was,  according 
to  the  weight  of  authority,  subject  to 
the  claims  of  his  creditors.  Barber  v. 
Harris,  15  Wend.  (N.  Y.)  615;  Jack- 
son V.  McConnell,  19  Wend.  (N.  Y.) 
175;  Meeker  v.  Wright,  76  N.  Y. 
262;  Bertles  v.  Nunan,  92  N.  Y.  152; 
Ames  V.  Norman,  4  Sneed  (Tenn.), 
683;  Pray  v.  Stebbins,  141  Mass.  219; 
4  N.  E.  Rep.  824.  But  the  right  of  the 
husband  at  common  law  to  take  the 
rents  and  profits  of  lands  held  by  him 
and  his  wife  as  tenants  by  the  entire- 
ty, during  coverture,  and  to  assign 
and  dispose  of  them  during  that 
period,  did  not,  we  apprehend,  spring 
from  the  peculiar  nature  of  this  estate. 
He  acquired  no  such  right  by  force  of 
the  conveyance  itself,  and  it  was  not 
an  incident  thereto.  In  considering 
what  effect,  if  any,  the  legislation  in 
this  state  has  had  upon  the  right  of 
the  husband  to  the  rents,  profits  and 
control  of  lands  held  by  him  and 
his  wife  in  entirety  during  their  joint 
lives,  it  is  important  to  regard,  not 
only  the  language,  but  the  spirit  of 
the  new  enactments.  The  sole  pur- 
pose of  the  original  statute  of  1848  was 
to  secure  to  married  women  the  en- 
joyment of  their  real  and  personal 
property  which  belonged  to  them  at 
the  time  of  their  marriage,  or  which 
they  might  thereafter  acquire  by  gift, 
grant  or  bequest  from  third  persons, 
and  to  abrogate  the  common  law  right 
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der  the  statute  of  Alabama,  as  it  existed  in  1870,  vesting  mar- 
ried women  with  the  capacity  of  taking  estates  by  moieties,  a 
deed   conveying  property  to   husband   and  wife,  without  any 


of  the  husband  in  and  to  the  real  and 
personal  property  of  the  wife.  The 
right  to  the  rents  and  profits  of  her 
lands,  jure  uxoris,  during  the  joint 
lives,  was  completely  swept  away,  not 
by  express  enactment,  but  as  a  neces- 
sary consequence  of  investing  her 
with  the  beneficial  use  of  her  own 
property,  free  from  his  control.  Sub- 
sequent legislation  confirmed  her 
rights  as  defined  by  the  act  of  1848, 
and  enlarged  them  in  other  directions, 
but  the  act  of  1848  was  the  seed  from 
which  all  the  subsequent  legislation 
sprung.  This  legislation  rendered  un- 
necessary any  longer  the  cumbrous 
mechanism  of  settlements  or  resort  to 
the  imperfect  powers  of  courts  of 
chancery  to  secure  to  married  women 
the  enjoyment  of  their  own  property. 
In  determining  the  question  now  be- 
fore us,  too  much  emphasis  can  not  be 
placed  upon  the  fact  that  the  legisla- 
tion of  1848  and  the  subsequent  years 
uprooted  the  principle  of  the  common 
law,  hoary  with  age,  which  vested  in 
the  husband,  by  virtue  of  the  marriage 
relation,  control  of  the  property  of 
his  wife,  and  the  right  to  exclude  her 
from  its  enjoyment.  If  it  is  still  held, 
notwithstanding  this  legislation,  that 
the  husband  takes  the  whole  rents 
and  profits,  during  coverture,  in  lands 
held  in  entirety,  and  may  exclude  the 
wife  from  any  participation  therein, 
an  exception  is  allowed,  standing 
upon  no  principle,  and  it  deprives  the 
wife,  although  she  has  an  undoubted 
interest  and  estate  in  the  land,  from 
any  benefit  thereof  during  the  lives  of 
both.  There  are,  as  we  can  perceive, 
but  two  other  alternatives — either  the 
rents  and  profits  follow  the  nature  of 
the  estate,  and  can  neither  be  dis- 
posed of  nor  charged  without  the  joint 
act  of  both  husband  and  wife,  which 


seems  to  be  the  view  taken  in  Mc- 
Ourdy  v.  Canning,  64  Pa.  St.  39 ;  or 
the  parties  become  tenants  in  common 
or  joint  tenants  of  the  use,  each  being 
entitled  to  one-half  of  the  rents  and 
profits  during  the  joint  lives,  with 
power  to  each  to  dispose  of  or  to 
charge  his  or  her  moiety  during  the 
same  period,  which  seems  to  be  the 
view  taken  in  Buttlar  v.  Rosenblath, 
42  N.  J.  Eq.  651 ;  9  Atl.  Eep.  695.  We 
think  the  rule  adopted  in^ew  Jersey 
best  reconciles  the  difficulties  sur- 
rounding the  subject.  The  estate 
granted  is  not  thereby  changed.  It 
leaves  it  untouched,  with  all  its  com- 
mon law  incidents.  It  deals  with  the 
rents  and  profits  and  the  use  and  con- 
trol of  the  estate  during  coverture 
only,  and  gives  to  each  party  equal 
rights  so  long  as  the  question  of  sur- 
vivorship is  in  abeyance,  thereby  con- 
forming to  the  intention  of  the  new 
legislation  to  take  away  the  husband's 
right,  jure  uxoris,  in  his  wife's  prop- 
erty, and  to  enable  the  wife  to  have 
and  enjoy  'whatever  estate  she  gets 
by  any  conveyance  made  to  her,  or  to 
her  and  others  jointly,  and  does  not 
enlarge  or  diminish  that  estate.'  The 
rule  in  Pennsylvania  not  only  de- 
prives the  husband  of  his  common 
law  right  to  the  enjoyment  of  the 
whole  rents  and  profits,  but  of  the  en- 
joyment of  any  share  thereof,  except 
with  the  concurrence  and  permission 
of  his  wife.  The  conclusion  we  have 
reached  requires  a  reversal  of  the 
judgment  below  so  far  as  it  adjudges 
that  the  mortgage  executed  by  the 
husband  to  the  plaintiff,  and  the  sale 
thereunder,  vested  in  the  plaintiff  the 
right  to  the  possession  of  the  whole 
estate  during  the  joint  lives  of  Mr. 
and  Mrs.  Fisher." 
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declaration  therein  as  to  what  their  interest  should  be,  creates 
the  same  estate  as  if  the  deed  had  been  made  before  covert- 
ure.' As  the  tenancy  by  entirety  is  founded  upon  the  marital 
relation,  and  upon  the  legal  theory  that  the  husband  and  wife 
are  one,  it  depends  for  its  continuance  upon  the  continuance 
of  the  relation,  and,  when  the  unity  is  broken  by  a  divorce, 
the  tenancy  is  severed;  each  takes  a  proportionate  share  of  the 
property  as  tenants  in  common.  There  is  no  implied  condi- 
tion annexed  to  an  estate  by  the  entirety  that  the  grantees 
shall  remain  faithful  to  the  marriage  vow,  or  that  either  shall 
not,  by  misconduct,  cause  a  severance  of  the  marital  rela- 
tions, and  a  decree  of  divorce  granted  because  of  adultery  does 
not  vest  the  whole  title  in  the  innocent  party. ^ 


'  Donegan  v.  Donegan,  103  Ala.  488; 
15  So.  Rep.  823,  per  Haralson,  J. : 
"  But  there  are  two  reasons  why  the 
complainant  and  defendant  do  not 
hold  this  propert}' by  entireties.  After 
they  acquired  the  property  under  the 
deed  to  them,  in  a  proceeding  insti- 
tuted for  that  purpose  in  the  chancery 
court  for  Madison  county,  the  com- 
plainant was,  on  the  13th  of  Septem- 
ber, 1892,  by  the  decree  of  said  court, 
regularly  and  legally  divorced  from 
the  bonds  of  matrimony  with  the  re- 
spondent. This  destroyed  the  com- 
mon-law fiction  of  unity — the  two  in 
one— of  the  two  persons  on  which  the 
doctrine  of  estates  by  entirety  rested, 
and  renderedthem  tenants  in  common. 
Stewart  on  Husband  and  Wife,  §  309 ; 
Stewart  on  Marriage  and  Divorce, 
§§  441,  444;  Bishop  on  Marriage  and 
Divorce,  §  716;  Hinson  v.  Bush,  84 
Ala.  368;  4  So.  Rep.  410;  Baggs  v. 
Baggs,  5.5  Ga.  590,  591 ;  Harrerv.Wall- 
ner,  80  111.  197,  204;  Lash  v.  Lash,  58 
Inil.  526,  528;  Depas  v.  Mayo,  11  Mo. 
314.  This  doctrine,  since  first  an- 
nounced, has  been  recognized  by  re- 
peated subsequent  decisions.  Walt- 
hall p.  Goree,  36  Ala.  728;  Sloan  v. 
Frothingham,  72  Ala.  589,  603 ;  Holt 
V.  Wilson,  75  Ala.  58,  66;  Whitlow  v. 


Echols,  78  Ala.  206;  Houston  v.  Will- 
iamson, 81  Ala.  482 ;  1  So.  Rep.  193." 
^Stelz  V.  Shreck,  128  N.  Y.  263. 
"Did  that  divorce  have  any,  and  if  so, 
what  effect  upon  the  character  of  the 
holding  of  the  real  property  by  the 
former  husband  and  wife?  By  the 
conveyance  the  husband  and  wife  took 
an  estate  as  tenants  by  the  entirety. 
Bertles  v.  Nunan,  92  N.  Y.  152  ;  Zornt- 
leinj).  Bram,  lOON.Y.  12.  Such  a  ten- 
ancy differs  from  all  others.  In  one  re- 
spect it  is  like  a  joint  tenancy,  in  that 
there  is  a  rightof  survivorship  attached 
to  both,  but  it  is  not  a  joint  tenancy  in 
substance  or  form.  Barber  d.  Harris, 
15  Wend.  (N.  Y.)  615;  Jackson?).  Mc- 
Connell,  19  Wend.  (N.  Y.)  175.  Their 
holding  is  now  a  holding  of  two  sepa- 
rate persons,  and  for  the  reasons  al- 
ready given  such  holding  should  be  by 
tenancy  in  common,  and,  of  course, 
without  any  survivorship.  I  think 
the  contention  that  the  first  wife  is  en- 
titled to  the  whole  of  the  estate  as  the 
survivor  of  her  husband  can  not  be 
maintained.  Although  the  question  is 
new  in  this  state,  it  has  been  somewhat 
debated  in  the  courts  of  some  of  the 
other  states.  In  Harrer  w.Wallner,  80 
111.  197,  and  Lash  v.  Lash,  58Ind.  526, 
and  Ames  B.Norman,  4  Sneed  (Tenn.), 
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§  1343.    Actions  between  husband  and  wife — Limitations. — 

The  Iowa  statute  providing  that,  should  either  husband  or  wife 
obtain  control  of  property  belonging  to  the  other  before  or 
after  marriage,  the  owner  may  maintain  an  action  therefor,  or 
for  any  right  growing  out  of  the  same,  in  like  manner  as  if 
unmarried,  does  not  apply  to  property  voluntarily  given  by 
one  to  the  other.'  Since  a  husband  can  not  maintain  an  ac- 
tion against  his  wife,  limitations  do  not  begin  to  run  against  a 
claim  by  him  against  her  until  after  her  death.' 


683,  similar  views  to  those  we  have 
herein  stated  are  set  forth.  A  con- 
trary decision  has  been  made  in  Michi- 
gan in  In  re  Appeal  of  Lewis,  85  Mich. 
340.  We  have  read  the  opinion  in  that 
case,  but  we  feel  that  our  own  view  is 
more  in  accord  with  legal  principles, 
and  we  can  not,  therefore,  follow  it." 

1  Porter  B.  Goble,  88  Iowa,  565 ;  55  N. 
W.  Eep.  530. 

2  In  re  Grade's  Estate,  158  Pa.  521 ;  27 
Atl.  Rep.  1083,  per  curiam:  "The  de- 
posits in  the  Dollar  and  Eeal  Estate 
Savings  Banks  were  all  made  more 
than  six  years  prior  to  the  decedent's 
death,  and  it  is  contended  that,  as  to 


them,  the  claim  is  barred  by  the  stat- 
ute of  limitations.  Whilst  the  claim- 
ant stands  in  the  position  of  a  cred- 
itor of  his  wife's  estate  (McDermott  v. 
Miners', etc., Bank,100 Pa.  St. 285), yet 
the  same  disability,  to  wit,  the  unity  of 
persons,  which  prevents  a  wife  from 
maintaining  an  action  against  her  hus- 
band (Marsteller  v.  Marsteller,  93  Pa. 
St.  350), would  also  prevent  a  husband 
from  maintaining  an  action  against  his 
wife.  His  remedy  was  therefore  post- 
poned until  her  death.  The  statute 
would  not  begin  to  run  until  then,  and 
his  claim  is,  consequently,  not  barred 
by  it." 
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§  1344.  As  to  executed  and  executory  contracts. — There  is 
this  difference  between  an  executory  and  an  executed  contract 
of  an  infant.  The  executed  contract  is  binding  until  it  is 
avoided,  whereas  his  executory  contract  is  without  binding 
force  until  it  is  confirmed.     If  an  infant  is  sued  on  his  execu- 
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tory  contract  before  or  after  becoming  of  age,  and  he  has  not 
•sonfirmed  it  since  his  majority,  he  may  set  up  his  infancy  as 
a  perfect  defense.'  Where  a  transaction  has  been  divided  by 
the  parties  into  two  contracts,  one  of  which  is  executed  and 
the  other  executory,  the  infant's  right  to  avoid  the  latter  is  not 
affected  by  the  existence  of  the  other. ^  The  rule  in  Connecticut 
is  that,  with  but  few  exceptions,  an  infant  may  avoid  his  con- 
tracts of  every  kind,  whether  beneficial  to  him  or  not,  and 
whether  executed  or  executory.'  Where  infants,  interested  as 
distributees,  sue  in  equity  by  a,  prochein  ami  to  compel  the  ad- 
ministrator to  settle  hJs  accounts,  and  such  prochein  ami  em- 
ploys an  attorney  to  represent  their  interests,  such  attorney 
can  not  bind  said  infants  by  an  agreement  to  waive  proof  of 
the  vouchers  and  accounts  presented  by  the  administrator,  or 
to  allow  commissions  to  such  administrator  which  are  not  al- 
lowed by  statute.'  An  executory  contract  relating  to  the  per- 
sonal property  of  an  infant  may  be  avoided  by  the  latter  before 
arriving  of  age.' 

§  134:5.    Contracts  of  infants  void  or  voidaWe. — A  power  of 
attorney    given  by  an    infant  is  absolutely  void.'     A  minor 

'Edgerly  v.   Shaw,  25  N.  H.  514;  tion,   yet,   we  think,  it  must  be  re- 

Tobey  ■!).  Wood,  123  Mass.  88;  Tyler  garded  as  settled  in  this  state,  that  an 

V.  Gallop's  Estate,  68   Mich.  185;  35  executory    contract    relating    to    the 

N.  W.  Rep.  902;  Bishop  on  Contracts,  personal  property  of  an  infant  may 

§987;  1  Wharton  on  Contracts,  §  50;  be  avoided  by  her  during  her  infancy. 

Hale  I).  Gerrish,  8  N.  H.  374;  Fetrow  Bool  «.  Mix,  17  AVend.  (N.   Y.)  119; 

V.  Wiseman,  40  Ind.  148.     Executed  Stafford  v.  Roof ,  9  Cow.  (N.  Y.)  626; 

contracts  will  be  deemed  to  be  ratified  Chapin  v.  Shafer,  49  N.  Y.  407 ;  Spar- 

unless  disaffirmed  by  the  infant  be-  man  ti.  Keim,  83  N.  Y.  245;  Beardsley 

fore  coming  of  age  or  within  a  reason-  v.  Hotchkiss,  96  N.  Y.  201,  211.'' 

able    time    thereafter.     Beardsley  v.  '  Kain  v.  Postley,  2  Edm.  Sel.  Cas. 

Hotchkiss,  96  N.  Y.  201.  (N.  Y.)  132,  citing  Bool  v.   Mix,  17 

^Savageu.  Lichlyter,  59  Ark.  1;   26  Wend.    (N.   Y.)  119;    Fonda  v.  Van 

S.  W.  Rep.  12.                   '  Home,  15  Wend.  (N.  Y.)  631 ;  Stafford 

SRiley  u.  Mallory,  33  Conn.  201.  v.  Roof,  9  Cow.  (N.  Y.)  626.     In  26 

*  Crotty  V.  Eagle's  Adm'r,  35  W.Va.  Am.  L.  Rev.  502,  Thomas  R.  Harris, 

143;  13  S.  E.  Rep.  59.  Esq.,  of  St.  Louis,  thus  writes  as  to 

^Petrie  v.  Williams,  68  Hun,   589;  theories  upon  which  the  contracts  of 

23  N.  Y.   Supl.   237,  per  Martin,  J.:  infants  have  been  held  to  be  void  or 

"While  there  may  not  he  entire  har-  voidable:     "One  of  the  earliest  tlip- 

mony  in  the  decisions  upon  this  ques-  ories  advanced  was  that  if  an  infant's 
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who  has  entered  into  a  contract  as  administrator  may 
maintain  an  action,  upon  coming  of  age,  to  set  the  contract 
aside  and  to  relieve   himself    individually  from  any    claims 


contract  was  beneficial  it  was  binding, 
if  prejudicial,  void,  and  if  it  was  un- 
certain whether  it  was  beneficial  or 
prejudicial,  it  was  voidable.  Thus,  an 
infant's  contract  for  necessaries  was 
beneficial  and  binding,  but  a  bond 
with  a  penalty  (Baylis  v.  Dineley,  3 
M.  &  S.  476 ;  Coke  on  Littleton,  172  a ; 
Russell  t). Lee, 1  Lev.  86;  Keane«.  Boy- 
cott, 2  H.  Bl.  511 ;  Holt  v.  Clarencieux, 
2Str.  937),  or  a  contract  of  surety  (Ma- 
ples V.  Wightroan,  4  Conn.  376 ;  Allen 
V.  Minor,  2  Call  (Va.),  70;  Wheaton 
V.  East,  5  Yerg.  (Tenn.)  41;  West  v. 
Penny,  16  Ala.  186;  Cronise  v.  Clark, 
4  Md.  Ch.  403;  Chandler  v.  McKin- 
ney,  6  Mich.  217;  Curtin  v.  Patton,  11 
S.  &E.305),or  a  contract  to  pay  inter- 
est (Fisher  v.  Mowbray,  8  East,  330; 
Taft  V.  Pike,  14  Vt.  405),  was  sup- 
posed to  be  necessarily  prejudicial, 
and  therefore  void.  So  also,  a  lease 
reserving  rent  was  voidable  merely, 
as  it  might  or  might  not  be  beneficial 
or  prejudicial,  but  a  lease  reserving 
no  rent  could  not  but  be  prejudicial 
and  was  therefore  void.  (Humphres- 
ton's  Case,  2  Leon.  216;  Viner's 
Abridgment  Enfant  D.,  32;  Touch. 
267.)  This  rule  was  first  given  definite 
form  by  Lord  Chief  Justice  Eyre  in 
Keane  v.  Boycott,  2  H.  Bl.  511,  and 
was  seized  upon  as  furnishing  a  much 
needed  guide  in  determining  whether 
a  deed  of  an  infant  was  void  or  void- 
able. It  was,  however,  found  to  be 
totally  devoid  of  utility.  The  penalty 
of  a  bond  was  held  to  be  a  mere  form. 
(Mustard  v.  Wohjford's  Heirs,  15 
Gratt.  (Va  ).329;  Conroe  v.  Birdsall,  1 
Johns.  Ca.  (N.  Y.)  127;  Weaver  v. 
Jones,  24  Ala.  420;  Breckenridge  v. 
Ormsby,  1  J.  J.  Marsh.  (Ky.)  236; 
1  Am.  L.  C.  312.)  A  contract  of  surety 
Vds   uot  ueces.sarily  prejudicial,  and 


was  held  to  be  voidable  merely  (Fet 
row  t).  Wiseman,  40  Ind.  148;  Owen 
V.  Long,  112  Mass.  403 ;  Harner  v. 
Dipple,  31  Ohio  St.  72;  Williams  v. 
Harrison,  11  S.  Car.  412;  Reed  v. 
Lane,  61  Vt.  481 ;  Patchin  v.  Cromach, 
13  Vt.  330;  Curtin  v.  Patton,  11  S.  & 
R.  305 ;  Hinely  v.  Margaritz,  3  Pa.  St. 
428  i,  and  Lord  Mansfield  observed 
that:  'Very  prejudicial  leases  may  he 
made ;  though  a  nominal  rent  be  re- 
served :  and  there  may  be  most  bene- 
ficial considerations  for  a  lease 
though  no  rent  be  reserved.'  (Zouch 
V.  Parsons,  3  Burr.  1794.)  So  also,  it 
was  held  that  the  infant  was  liable 
for  interest  in  any  case  where  he  was 
liable  at  all.  (Bradley  v.  Pratt,  23 
Vt.  378.)  If  the  deed  were  beneficial 
to  the  infant  there  would  be  no  occa- 
sion to  bind  him,  since  he  would  not 
desire  to  be  released,  and  if  he  did 
desire  to  be  released,  it  was  not  for 
the  court  to  inquire  into  the  beneficial 
or  prejudicial  nature  of  the  contract, 
for  it  might  be  impossible  to  ascertain 
that  question,  and  the  very  essence 
of  a  contract  was  that  the  parties  were 
bound  whether  it  was  for  their  bene- 
fit or  injury.  If  it  was  a  contract  for 
one  purpose,  it  must  be  for  all.  And 
if  by  a  void  contract  was  meant  one 
which  bound  neither  party,  it  would 
have  been  absurd  to  hold  the  adult 
released  because  the  contract  was 
prejudicial  to  the  infant.  Even  the 
idea  that  a'  contract  for  necessaries, 
as  an  express  contract  is  binding,  has 
come  to  be  exploded.  (Morton  «.  Stew- 
art, 5  Bradw.  (111.)  533.)  Lord  Mans- 
field, in  a  case  before  him,  on  a  bill  of 
exchange  and  a  plea  of  infancy,  to 
which  there  was  a  replication  ot  nec- 
essaries, said  the  replication  was  non- 
sense. (Williamson!).  Watts, 1  Campb. 
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which  might  be  enforced  against  him;  and  he  need  not  make 
the  estate  a  party  to  such  action.' 

§  134:6.   Defense  of  infancy  ayailable  for  infants  only. — The 

defense  of  infancy  is  for  the  benefit  and  protection  of  infants, 
and  other  persons  can  not  set  it  up  for  their  own  benefit.^  One 
not  a  party  to  a  sale  can  not  attack  it  on  account  of  the  ven- 
dor's minority.'  An  infant  may  become  interested  in  business 
as  a  general  partner  in  a  limited  partnership;  he  is  responsible 
for  all  the  partnership  engagements  until  he  elects  to  set  up 
the  personal  plea  of  infancy,  and  the  presumption  is  that  he 
will  not  do  this.  The  fact,  therefore,  that  one  of  the  general 
partners  is  an  infant  does  not  affect  the  liability  of  a  special 
partner.*  Contracts  made  by  minors,  on  legal  consideration, 
are  only  voidable  at  the  minor's  instance;  and  a  deed  of  a 
minor  will  authorize  the  grantee  to  maintain  trespass  to  try 
title  during  the  grantor's  minority.^     Where  in  an  action  for 


552.)  A  theory,  resting  upon  such  a 
slight  foundation  could  not  long  en- 
dure, and  it  is  now  generally  admitted 
that  consideration  of  the  beneficial 
and  prejudicial  nature  of  a  contract  is 
delusive  and  throws  no  real  light  upon 
the  question  whether  the  contract  is 
void  or  voidable.  (Cole  v.  Pennoyer, 
14  111.  158;  Fonda  v.  Van  Home,  15 
Wend.  (N.  Y.)  631 ;  Breckenridge  v. 
Ormsby,  1  J.  J.  Marsh.  (Ky.)  236; 
Cheshire  t'.Barrett,4McCord  (S.Car.), 
241;  Harneri;.Dipple,31  Ohio  St.  72; 
Reed  v.  Lane,  61  Vt.  481 ;  Fetrow  w. 
Wiseman,  40  Ind.  148.)" 

1  Knox  V.  Nobel,77  Hun  (N.Y.),  230 ; 
59  N.Y.  St.  Eep.  387 ;  28  N.Y.Supl.355 ;' 
23  Civ.  Pro.  429;  27  N.  Y.  Supl.  206; 
57  St.  Rep.  760;  23  Civ.  Pro.  311. 

^Everson  v.  Carpenter,  17  Wend. 
419 ;  Taftc.  Sergeant,18  Barb.  320 ;  Pal- 
mer V.  Miller,  25  Barb.  399;  Henry  v. 
Root,  33  N.  Y.  ,526,  536,  543 ;  Walsh  v. 
Powers,  43  N.  Y.  23  ;  Chapin  v.  Shafer, 
49  N.  Y.  407;  Sparman  v.  Keim,  83 
N.  Y.  245.  The  infancy  of  a  partner 
when  assigning  a  firm  debt  is  no  de- 


fense to  the  debtor  when  sued  by  the 
assignee,  as  infancy  is  a  personal 
privilege,  of  which  the  infant  only 
can  take  advantage.  Avery  v.  Fisher, 
28  Hun  (N.  Y.),  508,  citing  Slocum  v. 
Hooker,  13  Barb.  (N.  Y.)  536. 

*  Hill  V.  Taylor,  125  Mo.  331 ;  28  S.  W. 
Eep.  699. 

'  Continental  National  Bank  v. 
Strauss,  137  N.Y.  148. 

*  Marlin  v.  Kosmyroski  (Texas 
1894),  27  S.  W.  Rep.  1042,  per  Key, 
J. .  "According  to  the  weight  of  au- 
thority, and  especially  the  more  re- 
cent decisions,  contracts  made  by 
minors,  and  not  founded  upon  an  ille- 
gal consideration,  are  not  absolutely 
void,  but  only  voidable  at  the  instance 
of  the  minor.  At  an  early  day  in  this 
state,  this  doctrine  was  applied  to  a 
deed  executed  by  a  minor  (Cumminga 
V.  Powell,  8  Texas,  80),  and  it  has 
been  repeatedly  applied  since  then 
(Stuart  V.  Baker,  17  Texas,  417  ;  Bing- 
ham V.  Barley,  55  Texas,  281 ;  Fergu- 
son V.  Houston,  etc.,  Railway  Co.,  73 
Texas,  344;  11  S.  W.  Rep.  347;  Askey 
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a  reward  offered  for  the  arrest  of  a  criminal,  the  plaintiff  was 
an  infant  when  he  made  the  arrest,  but  was  of  age  when  the 
suit  was  brought,  and  his  father  testified  as  a  witness  on  his 
behalf,  and  no  pleading  was  filed  calling  in  question  the 
plaintiff's  right  to  maintain  the  action,  it  was  held  that  he  was 
entitled  to  maintain  the  action,  notwithstanding  his  infancy 
when  the  contract  was  made.'  An  agreement  to  arbitrate  a 
dispute  as  to  the  interest  of  a  deceased  partner  in  a  firm,  en- 
tered into  between  his  widow  and  the  surviving  partner,  can 
not  be  repudiated  by  the  latter  because  it  does  not  bind  the  de- 
ceased'sminor  children,  since  a  minor's  contract  isvoidable  only 
at  the  minor's  option.  In  an  action  on  an  alleged  award  made 
by  arbitrators,  defendant  can  not,  under  an  answer  denying  the 
agreement  to  arbitrate,  show  that  the  arbitration  was  void  be- 
cause some  of  the  parties  interested  were  minors.^  A  deed 
made  by  an  infant  to  his  guardian  ad  litem  in  consideratson  of 
services  rendered  or  to  be  rendered  by  him  as  such  guardian 
ad  litem  is  voidable,  at  the  election  of  such  infant,  on  his  be- 
coming of  age.' 

§  1347.    Ratification    inferred   from    acts. — An    afiirmance 

may  be  inferred  from  an  affirmative  act  of  the  infant,  after 
reaching  majority,  which  is  inconsistent  with  an  intention  to 
disaffirm;  as  receiving  rents  on  a  lease,  receiving  a  part  of  the 
purchase-money,  or  conveying  a  part  of  the  land  received  in 
consideration  for  the  deed.*  It  has  been  held  that  the  receipt 
of  rent  falling  due  upon  a  lease,  which  the  minor  might  have 

i).  Williams,  74  Texas,  294;  11  S.  W.  repudiated  by  him, — then,  as  against 

Rep. 1101.)    Infact,  counsel  for  appcl-  a  third  person,  it  ought  to  be  regarded 

lees    admits    that,    as   between     the  as  valid." 

parties  to  the  deed,  it  would  be  only  'Morris  r.  Kasling,  79  Texas,  141; 

voidable,  and  not  void,  but  contends  15  S.  W.  Rep.  226. 

that  such  a  deed  will  not  authorize  the  '  Chambers  v.  Ker,  6  Texas  C.  App. 

vendee  to  maintain  an  action  for  the  373;  24  S.  W.  Rep.  1118. 

land   during     the    minority    of     the  'Englebert  t>.  Troxell,  40  Neb.  195 ; 

grantor.     No  authority  is  cited  to  bus-  58  N.  W.  Rep.  852. 

tain   this   proposition,  and   it  is  not  ^Ferguson    r.    Bell,    17    Mo.    347; 

believed  that  any  exists.  If,  as  against  Thomas  v.  Pullis,  56  Mo.  211 ;  Sims  v. 

the  minor  himself,  the  deed  is  only  Everhardt,  102  U.  S.  300;  Gillespie  u. 

voidable — that  is  to  say,  binding  until  Bailey,  12  W.  Va.  70. 
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avoided, when  done  with  knowledge  of  the  character  of  the  lease, 
is  sufficient  to  work  a  ratification  of  the  lease.'  But  such  an  act 
will  not  operate  as  a  ratification  unless  it  is  done  with  a  knowl- 
edge of  the  instrument  that  may  be  affected  by  it.''  Nor  will  rati- 
fication be  implied  from  mere  lapse  of  time,  against  an  express 
refusal  to  ratify.'  An  antenuptial  contract,  in  which  the  in- 
tended wife  was  an  infant,  was  followed,  after  the  wife  attained 
majority,  by  her  giving  annual  receipts  for  income  to  the  trus- 
tees, and  executing  a  will  in  pursuance  of  the  provisions  of  the 
settlement.  It  was  held  that  these  unequivocal  acts  of  recog- 
nition were  sufficient  in  law  to  show  a  ratification,  under  the 
rule  now  established  that  the  contracts  of  an  infant  are  not 
absolutely  void,  but  are  only  voidable;  and  hence  neither  the 
husband's  assignee  for  the  benefit  of  creditors  nor  his  creditors 
could  disaffirm  it;  for  the  defense  of  infancy  is  for  the  benefit 
and  protection  of  infants,  and  other  persons  can  not  set  it  up 
for  their  own  benefit.* 

§  1348.  The  same  subject  continued. — No  new  consideration 
is  required  for  an  infant  after  becoming  of  age  to  ratify  a  con- 
tract for  the  payment  of  money  made  during  his  infancy,  but 
where  language  is  relied  on  to  show  ratification,  while  it  may 
be  either  oral  or  written,  and  while  it  need  follow  no  particu- 
lar form,  it  must  be  voluntarily  and  understandingly  used, 
and  must  indicate  an  intention  to  pay  the  debt.'     And  a  con- 

'  Myers  v.  Kingston  Coal  Co.,  126  ize  upon  the  proposition  that  when 

Pa.  St.  582;  17  Atl.  Rep.  891.  language  is  relied  on  to  show  ratifica- 

^Zoebischi).  Ranch,  133  Pa.  St.  532 ;  tion,  while  it  may  be  either  oral  or 

19  Atl.  Rep.  415.  writtenandwhileitneedfollownopar- 

'Behn'w.  Molly,  133  Pa.  St.  614;  19  tioularform,  it  must  be  voluntarily  and 

Atl.  Rep.  421,  562.  understandingly  used  and  must  indi- 

*Beardsley  v.  Hotchkiss,  96  N.  Y.  cate  an  intention  to  pay  the  debt;  a 

201;  modifying,  30  Hun  (N.  Y.),  605,  mere  acknowledgment  thereof  by  the 

*  Kendrick  v.  Niesz,  17  Colo.  506,  infant  after  becoming  of  age  will  not 
per  Helm,  J.:  "Payment  of  interest  bind  him.  No  new  consideration  is 
or  payment  of  part  of  the  principal  required,  but  the  declaration  or  ad- 
after  reaching  maturity  does  not  con-  mission  shall  amount  in  legal  effect  to 
stitute  a  legal  affirmance.  Discord  a  new  promise.  And  its  sufficiency 
exists  among  the  cases  as  to  whether  frequently  depends  upon  the  particu- 
acts  alone  or  acts  coupled  with  an  lar  words  employed.  Whitney  %:. 
acknowledgment  .of  the  debt  are  suf-  Dutch,  14  Mass.  457;  Hastings  «.  Dol- 
ficient.     But  the  authorities  harmon-  larhide,  24  Cal.  195;  Fetrow  v.  Wise- 
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ditional  promise  by  an  infant,  after  reaching  maturity,  to  pay 
when  able  a  debt  contracted  during  his  infancy,  is  not  binding 
upon  him,  unless  there  is  proof  of  his  ability  to  pay;  and  the 
burden  of  showing  such  ability,  by  some  evidence  relating  to 
his  property  or  income,  is  on  plaintiff  in  an  action  to  recover 
the  debt."  A  recognition  when  of  full  age  of  a  debt  contracted 
in  infancy,  and  a  promise  to  pay  it  as  a  debt  of  honor  when  of 
ability,  is  not  such  a  ratification  of  the  contract  made  during 
infancy  as  is  required  by  statute  to  charge  the  party."  When 
a  note  executed  by  an  infant  remains  in  part  unpaid,  a  mere 
acknowledgment  of  the  debt,  or  payment  of  interest  or  part  of 
the  principal,  by  the  infant,  after  becoming  of  age,  is  not  a 
binding  legal  affirmance.'  In  Texas  an  infant  who  purchases 
land,  and  gives  his  monthly  installment  notes  for  the  price, 
may,  on  becoming  of  age,  rescind  the  contract  and  recover 
what  he  has  paid  thereon.  The  fact  that  he  pays  two  of  the 
notes  within  four  months  after  becoming  of  age  is  not  of  itself 
a  ratification  of  the  contract.  Disaffirmance  within  four 
months  after  becoming  of  age  is  within  a  reasonable  time.* 

§  1349.  Ratifying  mortgage  by  paying  interest — Alabama 
doctrine. — In  order  that  an  act  done  by  an  infant  after  at- 
taining majority  shall  constitute  a  ratification  of  a  contract,  it 
is  not  necessary  that  the  infant  know  her  right  to  repudiate. 
A  mortgage  given  by  an  infant  is  ratified  by  her  paying  the 
interest  coupon  notes,  after  attaining  majority .' 

man,  40  Ind.  148;    Catlin  u.  Haddox,  v.  Haddox,   49   Conn.  492;    Hook  f. 
49  Conn.  492;    Thompson  v.  Lay,    4  Donaldson,  9 Lea  (Tenn.),  56;  Craigs. 
Pick.  (Mass.)  48."  YanBsbber,  lOOMo.584;  13  S.W.  Rep. 
■     1  Kendricki).  Niesz,  17  Colo.  506;  30  906;  18  Amer.  St.  Rep.  569  (note,  pp. 
Pac.    Eep.  245.    And  see  Everson  v.  573-724,  for  full  discussion  of  the  sub- 
Carpenter,  17  AVend.  419;  Thompson  ject) ;    Barnaby  v.   Barnaby,  1  Pick. 
V.  Lay,  4   Pick.  (Mass.)  48;  Chandler  (Mass.)221  ;Whitneyi'.Dutch,14Mass. 
?'.   Glovers,  32   Pa.  St.   509;    Cole  v.  457.  Appellee  was  entitled  to  have  the 
Saxby,  3  Esp.  159.  contract  rescinded,  and  recover  back 
"■  Maccord  v.  Osborne,  1  L.  R.  C.  P.  the  money  paid  during  his  minority." 
r).  568.  5  American  Mortgage  Co.  v.  Wright, 
3  Kendrick  v.  Niesz,  17  Colo.  506.  101  Ala.  658;  14  So. Rep.  399,  per  Stone, 
"  Hapid   Transit  Land   Co.   v.  San-  C.  J. .      "This   court,    in    Flexner  v. 
foni  (Texas  1S9:!),  24  S.  W.  Rep.  587,  Dickerson,  72   Ala.   318,    speaking  of 
per  riiriam:   "The  act  of  disaffirmance  ratification  of  a  contract  entered  into 
was  not  unreasonably  delayed.  Catlin  during  infancy,  said  it  could  be  done 
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§  1350.  Ratifying  mortgage  by  recitals. — A  recital  in  a 
mortgage  executed  after  reaching  majority,  that  it  is  subject  to 
a  prior  mortgage  given  during  infancy  to  a  third  person,  is  a 


'only  by  an  express  confirmation,  or 
new  promise  voluntarily  and  deliber- 
ately made,  by  the  infant  upon  com- 
ing of  age,  and  with  knowledge  that 
he  is  not  legally  liable.'  We  suppose 
this  decision  had  a  material  bearing 
in  the  decision  of  the  case  we  have  in 
hand.  The  assertion  that  to  be  bind- 
ing the  act  claimed  as  ratification 
must  be  done  'with  knowledge  that 
he  is  not  legally  liable'  was  dictum, 
for  the  opinion  had  asserted  that  'the 
record  contains  no  evidence  tending 
to  prove  a  ratification  by  the  defend- 
ants of  the  contract  of  renting.'  Still 
there  are  authorities,  English  and 
American,  which  sustain  that  dictum. 
There  are  two  lines  of  decisions  bear- 
ing on  the  inquiry  of  what  acts  of 
ratification  of  an  infants'  contract, 
done  after  reaching  majority,  will 
preclude  him  from  interposing  the 
defense  of  infancy.  Following  the 
older  dicta  onfhe  subject,  one  of  these 
lines  'holds  that  an  infant's  contract 
imposes  no  legal  liability  on  him  un- 
til ratified  after  full  age  has  been  at- 
tained, and  such  ratification  must 
have  all  the  elements  of  a  new  con- 
tract, except  a  new  consideration. 
There  must  be  an  express  promise,  or 
such  acts,  after  the  infant  becomes  of 
age,  as  practically  lead  to  the  conclu- 
sion that  he  intended  to  I'atify  the 
contract,  and  pay  the  debt.  Such  a 
debt  is  regarded  as  standing  on  the 
mime  footing  as  a  debt  that  has  been 
destroyed  by  a  discharge  iu  bank- 
ruptcy, and  not  as  one  that  is  barred 
by  the  statute  of  limitations.'  10 
Amer.  and  Eng.  Encyc.  of  Law,  644, 
645  ;  Edmunds  v.  Mister,  5S  ^.liss.  705 ; 
Tibbetts  v.  Gerrish,  25  N.  1£.  41 ;  Wil- 
cox V.  Roath,  12  Conn.  550.  See  also, 
Tyler  on  Infancy,  pp.  84  87,  and  au- 
thorities;  Bishop  on  Contracts,  §043; 


Thrupp  V.  Fielder,  2  Esp.  628 ;  Thomp- 
son V.  Lay,  4  Pick.  (Mass.)  48; 
Benham  v.  Bishop,  9  Conn.  330; 
Goodsell  V.  Myers,  3  Wend.  (N.  Y.) 
479;  Hinely  ii.  Margaritz,  3  Pa.  St. 
428;  Ford  v.  Phillips,  1  Pick.  (Mass.) 
202;  Hale  «.  Gerrish,  8  N.  H.  374; 
Thing  V.  Libbey,  16  Me.  55 ;  Turner 
V.  Gaither,  83  N.  Car.  357.  So,  there 
is  a  strong  array  of  authorities  in  favor 
of  this  severer  and  more  exacting  rule. 
The  other  line  of  cases  lays  down  the 
rule  that  the  contracts  of  infants  are 
only  suspended  during  minority,  and 
may  be  ratified  on  full  age,  upon  the 
same  principles,  and  for  the  same  rea- 
sons, as  a  debt  barred  by  the  statute 
of  limitations  may  be  revived.  There- 
fore, a  new  promise,  positive  and  pre- 
cise, equivalent  to  a  new  contract,  is 
not  essential,  but,  as  the  words 'ratify' 
and  'confirm'  necessarily  import  that 
there  is  something  in  existence  to 
which  ratification  or  confirmation  can 
attach,  any  words  or  acts  by  the  in- 
fant after  arriving  at  full  age  that 
clearly  recognize  the  existence  of  the 
contract  as  a  binding  obligation,  will 
constitute  a  ratification.  10  Am.  and 
Eng.  Encyc.  of  Law,  645,  646.  This 
latter  statement  of  the  rule  ia  sup- 
ported by  a.  respectable  array  of  au- 
thorities, and  the  author  expresses  his 
approval  of  it  in  the  following  lan- 
guage :  '  This  latter  rule  seems  more 
consonant  with  principle,  and  with  the 
tendency  of  the  modern  cases  holding 
that  the  infant  ia  sufficiently  protected 
by  a  right  to  avoid  his  contracts,  which 
are  valid  until  avoided.'  Henry  v. 
Root,  33  N.  Y.  526.  Speaking  of  the 
alleged  principle  that  to  constitute  a 
binding  ratification  it  is  essential  that 
the  promise  or  act  should  be  given  or 
done  with  knowledge  that  he  is  not 
legally  liable  on  the  contract,  this  au- 
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ratification  of  the  voidable  mortgage,  which  then  becomes  a 
superior  lien  on  the  land.'  Where  a  minor  executes  a  deed  for 
land,  and  after  attaining  his  majority  conveys  the  same  land  to  a 
third  person,  the  second  deed  is  a  disaffirmance  of  the  first.  So 
the  deed  executed  during  minority  may  be  avoided  by  a  suit 
in  ejectment  after  majority.     And  a  petition  which  is   the  or- 


thor,  on  page  648,  says :  'It  is  not  nec- 
essary to  the  validity  of  the  ratifica- 
tion that  the  person  lately  an  infant 
should  be  aware  of  his  right  to  avoid 
his  contract.  Ignorance  of  the  law 
gives  him  no  excuse.'  To  this  he  cites 
several  authorities,  and  among  them 
"Wharton  on  Contracts,  §  57,  who 
speaks  in  strong  condemnation  of  the 
alleged  doctrine.  To  the  same  effect, 
see  Wait  on  Actions  and  Defenses,  138 ; 
Morse  ^).Wheeler,4  Allen  (Mass.),  570. 
A  very  instructive  discussion  of  this 
question  will  be  found  in  Ewell's  Lead- 
in  g  Cases,  note  to  Hale  v.  Gerrish, 
commencing  on  page  173.  In  Ala- 
bama we  have  not  adopted  the  exact- 
ing rule,  but  have  held  that  all  con- 
tracts of  infants,  with  a  very  limited 
exception,  are  simply  voidable,  not 
void.  Jefford  v.  Ringgold,  6  Ala.  544 ; 
Thomasson  v.  Boyd,  13  Ala.  419;  West 
V.  Penny,  16  Ala.  186;  Shropshire  v. 
Burns,  46  Ala.  108;  Philpot  v.  Bing- 
ham, 55  Ala.  435;  Flexner  v.  Dicker- 
son,  72  Ala.  318;  Sharpe  v.  Robertson, 
76  Ala.  343.  We  think  we  better  carry 
into  effect  the  policy  declared  in  our 
decisions  and  better  subserve  the  pur- 
poses of  justice  by  holding,  as  we  do, 
that  contracts  of  infants,  such  as  we 
have  in  hand,  are  simply  voidable, 
not  void,  by  reason  of  the  infancy; 
that  it  is  a  defense  that  he  may  or  may 
not  make,  at  his  option ;  that  an  ex- 
press promise  to  pay  is  not  the  only 
method  b'.'  which  the  defense  may  be 
precluded,  but  any  other  declaration 
or  act  which  satisfies  the  trying  body 
that  the  liability  or  contract  duty  is 
still  binding,  and  intended  to  be  com- 
plied with,  if  voluntarily  done,  or  en- 


tered into,  completely  neutralizes  the 
defense  of  infancy ;  and  that  it  is  not 
necessary  to  a  binding  ratification  that 
the  party  sought  to  be  charged  knew, 
at  the  time  the  promise  was  made,  or 
act  done,  that  he  or  she  had  the  right 
to  avoid  the  contract.  All  men  are 
presumed  to  know  the  law,  and  no 
one  will  be  heard  to  plead  ignorance 
of  it." 

'  Ward  ( .  Anderson,  111  N.  Car. 
115;  15  S.  E.  Rep.  933,  per  Avery,  J.: 
"In  McCormic  v.  Leggett,  8  Jones  L. 
(N.  Car.)  425,  Chief  Justice  Pearson 
stated  the  rule  governing  the  ratifica- 
tion of  the  voidable  contracts  of  in- 
fants after  attaining  their  majority  to 
be  'that  the  deed  of  an  infant  is  not 
void,  but  is  voidable  by  him  after  he 
arrives  at  age.  That  in  order  to  avoid 
the  deed  mere  words  are  not  sufficient, 
but  there  must  be  some  deliberate  act 
done,  by  which  he  takes  benefit  un- 
der the  deed  or  expressly  recognizes 
its  validity."  In  Hoyle  v.  Stowe,  2 
Dev.  &  Bat.  L.  (N.  Car.)  320,  cited  in 
McCormic  !'.  Legget,  Chief  Justice 
Ruffin,  after  doubting  Houser  v.  Reyn- 
olds, 1  Hay.  (N.  Car.)  143,  stated  the 
rule  in  reference  to  verbal  declara- 
tions, relied  on  as  a  ratification  of  an 
infant's  contract,  to  be  that  they  oper- 
ate as  a  confirmation  of  the  deed  only 
where  they  'are  directly  between  the 
parties  to  the  deed  and  contain  an  ex- 
plicit recognition  of  the  deed  and  ex^ 
pression  of  the  maker's  satisfaction 
with  it,  as  a  conveyance.'  And  sea 
Jackson  v.  Burchin,  14  Johns.  (N.  Y.) 
124;  Jackson  i\  Carpenter,  11  Johns. 
(N.  Y.)539 ;  Turnert).Gaither,83]Sr.Car. 
357  ;  Hinton  v.  Leigh,  102  N.  Car.  28." 
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dinary  form  of  one  in  an  action  of  ejectment  is  sufficient.'  The 
Massachusetts  rule  is  that  a  subsequent  deed  of  a  grantor  made 
after  arriving  at  his  majority  for  the  whole  of  a  piece  of  land, 
recognizing  by  a  recital  a  former  conveyance  for  a  part  of  the 
same  land  executed  during  infancy  and  conveying  subject  to 
it,  ratified  his  former'deed  and  made  it  effectual  in  law  to  pass 
the  land  purporting  to  be  conveyed  by  it.^ 

§  1351.  Ratifying  deed — Attacking  decree. — Where  an  in- 
fant takes  a  deed,  and  gives  back  a  purchase-money  mortgage, 
and  the  property  is  sold  under  judgment  on  scire  facias  on  the 
mortgage,  the  infant,  by  bringing  ejectment  against  the  pur- 
chaser, not  only  affirms  the  deed,  but  the  mortgage.  A  judg- 
ment can  not  be  collaterally  attacked  on  the  ground  that  the 
service  was  as  though  defendant  was  an  adult  while  she  was 
an  infant,  the  records  not  showing  her  infancy.'     Where  the 


>  Craig  V.  Van  Bebber,  100  Mo.  584. 

2  Bank  v.  Chamberlain,  15  Mass.  220. 
Other  courts  of  this  country  have  ap- 
proved the  principle  laid  down  in  that 
case.  Scott  v.  Buchanan,  11  Humph. 
(Tenn.)  468;  Palmers.  Miller,25 Barb. 
{N.Y.)399;  Irvine  b.  Irvine,  9  Wall. 
(U.  S.)  617;  Linde  «.  Budd,  2  Paige 
(N.Y.)  191.  Precisely  the  same  ques- 
tion, however,  has  been  passed  upon 
by  some  other  courts,  and  they  have 
followed  the  rule  stated  in  Boston 
Bank  v.  Chamberlain,  15  Mass.  220; 
Losey  v.  Bond,  94  Ind.  67. 

'  Kennedy  v.  Baker,  159  Pa.  St.  146 ; 
28  Atl.  Kep.  252,  per  Thompson,  J.  -. 
"In  10  Am.  and  Eng.  Encyc.  of  Law, 
p.  650,  it  is  said :  'Where  the  infant 
buys  land  and  gives  a  mortgage  back 
to  secure  the  purchase-money,  the  two 
deeds  constitute  one  transaction,  and 
one  deed  can  not  be  ratified  or  avoid- 
ed without  producing  the  same  effect 
upon  the  other.  This  proposition  is 
sustained  by  Dana  v.  Coombs,  6 
Me.  89;  Ottman  v.  Moak,  3  Sandf. 
Ch.  (N.  Y.)431;  Richardson  v.  Bo- 
right,  9  Vt.  368;  Heath  v.  West,  28  N. 
H.  101.'    In  this  ejectment,  appellant 


claimed  title  under  the  deed,  and  thus 
affirmed  it,  and,  having  done  so,  she 
has  affirmed  the  mortgage.  The  scire 
facias  upon  the  mortgage  has  ripened 
into  a  judgment.  The  sale  has  been 
made  in  pursuance  of  it.  As  such  is  the 
case,  she  can  not  claim  under  the  deed 
and  at  the  same  time  attack  collaterally 
the  judgment  upon  the  scire  facias.  And 
see  Hartmanu.  Ogborn,  54  Pa.  St.  120; 
Nace  V.  Hollenbeck,  1  Serg.  &  R.  (Pa.) 
540 ;  Blythe  v.  Richards,  10  Serg.  &  R. 
(Pa.)  261 ;  Colley  v.  Latimer,  5  Serg. 
&  R.  (Pa.)  211.  As  the  record  shows 
a  regular  return  of  service,  and  a  judg- 
ment in  pursuance  of  it,  also  regular, 
the  purchaser  at  the  sheriff's  sale  had 
a  right  to  assume  that  the  essential 
averments  thus  appearing  in  it  were 
true.  Levan  v.  Milholland,  114  Pa. 
St.  49;  7  Atl.  Rep.  194.  This  judg- 
ment of  a  competent  tribunal,  pre- 
sumably with  proper  parties  before  it, 
with  every  intendment  in  favor  of  its 
regularity,  is  valid,  and,  until  reversed 
or  set  aside,  continues  to  be  so.  Wood 
II.  Bayard,  63  Pa.  St.  320.  In  Smith  v. 
Bradley,  6  Smedes  &  M.  (Miss.)  485, 
it  is  said :  'But  it  is  insisted  that  for 
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fact  that  a  defendant  to  an  action  was  an  infant  when  the 
judgment  therein  was  rendered,  does  not  appear  of  record,  but, 
if  shown  at  all,  must  be  shown  by  facts  dehors  the  record,  an 
action  by  such  defendant  to  set  aside  the  judgment  as  invalid, 
can  avail  nothing.  By  the  failure  of  the  defendant  to  inter- 
pose her  plea  of  infancy  in  the  original  action,  she  waived  it, 
and  the  judgment  is  as  binding  upon  her  as  if  she  had  been  of 
full  age  at  the  date  of  its  rendition.'  A  minor  can  not  attack 
collaterally  a  judgment  based  on  an  agreement  made  by  his 
legal  guardian,  since  there  is  a  presumption  that  the  court  as- 
certained the  facts  on  which  such  agreement  was  based,  and 
allowed  no  wrong  to  be  done  to  the  minor. ^ 

§  1352.  Infant's  acquiescence  as  ratification — Knowledge  of 
facts. — Where  an  infant  conveyed  real  estate  to  his  father  for 
a  valuable  consideration,  which  he  used  up  before  he  came  of 
age,  it  was  held  that  mere  acquiescence  for  three  years  after 
arriving  at  age,  without  any  affirmative  act,  was  not  a  ratifica- 
tion.' Where  minor  cestuis  que  trust  came  of  age  while  the  trus- 
tees were  in  possession  of  the  real  estate,  it  was  held  that,  as 
they  were  ignorant  of  their  rights  under  the  will,  and  therefore 
could  not  make  a  binding  election  to  hold  the  trustees  for  a 
breach  of  the  trust,  their  passive  silence  could  not  be  construed 
into  acquiescence.'  In  the  absence  of  an  express  ratification, 
it  must  be  shown  that  the  infant  after  becoming  of  age  has  ac- 

tlie  other  objections  pointed  out  the  foreclosure,  is  binding  on  an  infant, 

decree  was  void.     In  decrees  against  although   no  day  be  given.     Cooke  v. 

infants,  it  is  usual,  and,  indeed,  gen-  Parsons,  2  Yern.  429.     This  was  a  de- 

eiullj',  necessary  that  a  day  should  be  cree  of  that  kind." 

given   after  coming  of   age   to   show  ^  Cohee   v.  Baer,  134   Ind.  375;  Lit- 

caiise  against  it.     Eyre  v.  Countess  of  tleton  v.  Smith,  119  Ind.  230. 

Sluiftsbuiy,  2  P.  Wms.  121 ;  Fountain  ^  Ivey  v.  Harrell,  1  Texas  Civ.  App. 

V.  Caine,  1   P.  Wms.  504;  Pomfret  v.  226;  20  S.  ^Y   Pep.  775. 

"Windsor,  2  Tes.  Sr.  472,  4S4.    But  how  '  Green  v.  Green,  69  N.  Y.  553;  25 

can    an   infant   avoi<l   a  decree   after  Am.  Rep.  233,  affirming  7  Hun  (N.Y.), 

coining  of  age?     Only  by  showing  er-  492.     And  see  Jackson  v.  Carpenter, 

rors  in  the  decree.     He  can  not  rein-  11   Johns.  (N.   Y.)    539;    Jackson  v. 

vestigate   the    subject-matter    of    the  Burchin,    14     Johns.    (N.    Y.)     124; 

siiii,    nor   can    he  redeem  mortgaged  Boody  i).  WcKenney,  23  ?,Ie.  517. 

l>f.  ir:ises     which     liave     been     .sold.  *  Pickney   '■.  Pickney,  2  Rich.  Eq. 

MalUick   V.   Galton,   3   P.  Y^ms.   .352.  (S.  Car.)  219;    Baker  v.  Disbrow,  3 

Bui  a  decree   for  the   sale  of  mort-  Redf.  (N.  Y.)  348. 
g.'^ed  premises,  instead  of  a  technical 
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cepted  the  fruits  of  the  unauthorized  act,  or  in  some  way  bene- 
fited by  it.  Acquiescence  is  not  sufficient.'  The  appear- 
ance of  infants  as  parties  in  a  proceeding  in  a  surrogate's  court 
where  they  are  represented  by  special  guardian  will  not  amount 
to  a  ratification  of  an  illegal  act  which  does  not  appear  in  the 
account,  as  a  ratification  must  be  made  by  a  competent  person 
with  knowledge  of  the  facts  bearing  upon  his  rights." 

§  1353.  Restoring  consideration  by  infant. — If,  when  he  at- 
tains his  majority,  an  infant  has  the  money  or  property  which 
he  received  in  consideration  for  his  deed  or  contract,  he  must 
return  it,  or  so  much  as  he  has  left,  before  he  will  be  allowed 
to  disaffirm  the  contract.'  But  to  contest  disaffirmance  of  a 
deed  on  the  ground  that  the  grantor  has  not  returned  the  con- 
sideration, one  must  show  what  consideration  he  did  receive, 
if  any,  and  what  remained  in  his  hands  when  he  came  of  age.* 
An  infant  who  has  wasted  or  squandered  money  received  need 
not  refund  it  in  order  to  successfully  avoid  an  executory  con- 
tract relating  to  his  personal  property.'     He  may  rescind  a  re- 

'  Foley  «.  Mut.  Life  Ins.  Co.,  64  Hun,  during  infancy,  then  he  can  repudiate 

63;  45  N.  Y.  State  Kep.  918;  18  N.  Y.  the  contract  without  making  a  tender. 

Supl.  615.  Tyler  on  Infancy  (2d  ed.),  §37 ;  Green 

2  Long  V.  Long,  142  N.  Y.  545.  v.  Green,  69  N.  Y.  553;  Chandler  v. 

2  Craig  V.  Van  Bebber,  100  Mo.  584;  Simmons,  97  Mass.  508;  Reynolds  v. 

13  S.  W.  Rep.  906.  McGurry,   100  111.   356;    Brandon    v. 

«Lacyu.Pixler,  120MO.383;  25S.W.  Brown,  106  111.  519;  Price  ii.  Furman, 

Kep.  206.  27  Vt.  268;  Walsh  «.  Young,  110  Mass. 

'  Petrie  v.  Williams,  23  N.  Y.  Supl.  396.  The  privilege  of  repudiating  a, 
237 ;  68  Hun  (N.Y.),  589 ;  Craig  v.  Van  contract  is  accorded  aninfant  because 
Bebber,  100  Mo.  584,  per  Black,  J. :  of  the  indiscretion  incident  to  his  im- 
" Where  the  contract  has  been  exe-  maturity;  and  if  he  were  required  to 
cuted  by  the  infant,  and  has  been  in  restore  an  equivalent,  where  he  has 
whole  or  in  part  executed  by  the  adult,  wasted  or  squandered  the  property  or 
and  the  infant,  upon  coming  of  age,  consideration  received,  the  privilege 
repudiates  the  transaction,  he  must  would  be  of  no  avail  when  most  need- 
return  the  property  or  consideration  ed.  Kerr  m.  Bell,  44  Mo.  120;  High- 
received.  This  general  rule  has  (pften  ley  v.  Barron,  49  Mo.  103,  and  Baker 
been  stated  without  any  qualification  v.  Kennett,  54  Mo.  82,  are  cited  as  af- 
whatever.  But  the  weight  of  author-  firming  the  general  rule  before  stated 
ity  is  that  the  rule  can  only  apply  without  any  exception,  and  some  ex- 
where  the  infant  has  the  property  or  pressions  used  would  seem  to  lead  to 
consideration  at  the  time  he  attains  that  result;  but  a  careful  considera- 
full  age.  If  he  has  wasted  or  squan-  tion  of  the  facts  of  these  cases  will 
dered  the  consideration   or  property  show  that  there  was  no  occasion  for 
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lease  given  by  him,  without  restoring  the  consideration,  upon 
showing  inability  to  make  restoration.' 

§  1354:.  The  same  subject  continued. — If  the  personal  con- 
tract of  an  infant  is  fair  and  reasonable,  and  free  from  any 
fraud  or  undue  influence  by  the  other  party,  and  has  been 
wholly  or  partly  executed  on  both  sides,  so  that  the  infant  has 
enjoyed  the  benefits  of  it,  but  has  parted  with  what  he  re- 
ceived, or  the  benefits  received  are  of  such  a  nature  that  he 
can  not  restore  them,  he  can  not  recover  back  what  he  has  paid. 
But  the  burden  is  on  the  other  party  to  show  that  the  contract 
was  fair  to  the  infant,  and  reasonable,  and  free  from  any 
fraud  or  imposition."     One  who  elects  to  disaffirm  a  contract 


considering  the  exception.  The  re- 
marks there  made  must  be  read 
and  understood  in  the  light  of  the 
facts  before  the  court.  We  entertain 
no  doubt  but  the  rule  with  the  quali- 
fication before  stated  is  the  correct 
one." 

'■Jackson  v.  Brown,  76  Hun,  41;  27 
N.  Y.  Supl.  583;  59  N.  Y.  St.  Eep.  632. 

^  Johnson '('.  Northwestern  Mut.  Life 
Ins.  Co.,  56  Minn.  865;  59  N.  W.  Rep. 
992,  per  Mitchell,  J. :  "In  so  far  as  a 
contract  is  executory  on  part  of  an 
infant,  he  may  always  interpose  his 
infancy  as  a  defense  to  an  action  for 
its  enforcement.  He  can  always  use 
his  infancy  as  a  shield.  If  the  eon- 
tract  has  been  wholly  or  partly  per- 
formed on  his  part,  but  is  wholly  ex- 
ecutory on  the  part  of  the  other  party, 
the  minor  therefore  having  received 
no  benefits  from  it,  he  may  recover 
back  what  he  has  paid  or  parted  with. 
Where  the  contract  has  been  wholly 
or  partly  performed  on  both  sides,  the 
infant  may  always  rescind,  and  re- 
cover back  what  he  has  pai<l,  upon 
restoring  what  he  has  received.  A 
minor,  on  arriving  at  full  age,  may 
avoid  a  conveyance  of  his  real  estate 
without  being  required  to  place  the 
grantee  i)t  statu  qmi,  although  a  differ- 
ent rule  has  sometimes  been  adopted 


by  courts  of  equity  when  the  former 
infant  has  applied  to  them  for  aid  in 
avoiding  his  deeds.  Whether  thia 
distinction  between  conveyances  of 
real  property  and  personal  contracts 
is  founded  on  a  technical  rule,  or  upon 
considerations  of  policy  growing  out 
of  the  difference  between  real  and 
personal  property,  it  is  not  necessary 
here  to  consider.  Where  the  contract 
has  been  wholly  or  partly  performed 
on  both  sides,  the  infant,  if  he  sues 
to  recover  ba^'k  what  he  has  paid, 
must  always  restore  what  lie  has  re- 
ceived, in  eo  far  as  he  still  retains  it 
in  specie.  The  courts  will  always 
grant  an  infant  relief  where  the  other 
party  has  been  guilty  of  fraud  or  un- 
due influence.  *  *  *  gut  suppose 
that  the  contract  is  free  from  all  ele- 
ments of  fraud,  unfairness,  or  over- 
reaching, and  the  infant  has  enjoyed 
the  benefits  of  it,  but  has  spent  or  dis- 
posed of  what  he  has  received,  or  the 
benefits  received  are,  as  in  this  case, 
of  such  a  nature  that  they  can  not  be 
restored.  Can  he  recover  back  what 
he  has  paid?  It  is  well  settled  in 
England  that  he  can  not.  This  was 
held  in  the  leading  case  of  Holmes  i>. 
Blogg,  8  Taunt.  508,  approved  as  late 
as  1890  in  Valentini  v.  Canali,  L.  R. 
24  Q.  B.  Div.  166.  Some  obitrr  remnrks 
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on  the  ground  that  he  was  an  infant  at  the  time  of  its  execu- 
tion is  required  to  return  so  much  of  the  consideration  re- 
ceived by  him  as  remains  in  his  possession  at  the  time  of  such 
election,  but  he  does  not  have  to  return  an  equivalent  for  such 
part  as  he  may  have  disposed  of  during  his  minority.' 


of  the  chief  justice  in  Holmes  v. 
Blogg,  to  the  effect  that  an  infant 
could  never  recover  back  money  vol- 
untarily paid,  were  too  broad,  and 
have  often  been  disapproved,  a  fact 
which  has  sometimes  led  to  the  erro- 
neous impression  that  the  case  itself 
has  been  overuled.  Corpe  v.  Overton, 
10  Bing.  252  (decided  by  the  same 
court) ,  held  that  the  infant  might  re- 
cover back  what  he  had  voluntarily 
paid,  but  on  the  ground  that  the  con- 
tract in  that  case  remained  wholly 
executory  on  part  of  the  other  party, 
and  hence  the  infant  had  never  en- 
joyed its  benefits.  In  Chitty  on  Con- 
tracts (vol.  1,  p.  222),  the  law  is  stated 
in  accordance  with  the  decision  in 
Holmes  v.  Blogg.  Leake,  a  moat  ac- 
curate writer,  in  his  work  on  Con- 
tracts (p.  553),  sums  up  the  law  to  the 
same  effect.  In  this  country,  Chan- 
cellor Kent  (2  Kent's  Commentaries, 
240),  and  Reeves  in  his  work  on  Do- 
mestic Relations  (chapters  2  and  3,. 
tit.  'Parent  and  Child'),  state  the  law 
in  exact  accordance  with  what  we  rnay 
term  the  'English  rule.'  Parsons,  in 
his  work  on  Contracts  (vol.  1,  p.  322), 
undoubtedly  states  the  law  too  broad- 
ly, in  omitting  the  qualification,  'and 
enjoys  the  benefit  of  it.'  At  least  a 
respectable  minority  of  the  American 
decisions  are  in  full  accord  with  what 
we  have  termed  the  'English  rule.' 
See,  among  others,  Riley  v.  Mallory, 
33  Conn.  201 ;  Adams  v.  Beall,  67  Md. 
53;  8  Atl.  Rep.  664;  Breed  v.  Judd,  1 
Gray  (Mass.),  455.  But  many— per- 
haps a  majority — of  the  American  de- 
cisions, apparently  thinking  that  the 
English  rule  does  not  sufficiently  pro- 
tect the  infant,  have  modified  it;  and 


some  of  them  seem  to  have  wholly  re- 
pudiated it,  and  to  hold  that  although 
the  contract  was  in  all  respects  fair 
and  reasonable,  and  the  infant  had 
enjoyed  the  benefits  of  it,  yet  if  the 
infant  had  spent  or  parted  with  what 
he  had  received,  or  if  the  benefits  of 
it  were  of  such  a  nature  that  they 
could  not  be  restored,  still  he  might 
recover  back  what  he  had  paid.  The 
problem  with  the  courts  seems  to  have 
been,  on  the  one  hand,  to  protect  the 
infant  from  the  improvidence  inci- 
dent to  his  youth  and  inexperience, 
and  how,  on  the  other  hand,  to  com- 
pel him  to  conform  to  the  principles 
of  common  honesty.  The  result  is 
that  the  American  authorities — at 
least  the  later  ones — have  fallen  into 
such  a  condition  of  conflict  and  con- 
fusion that  it  is  difficult  to  draw  from 
them  any  definite  or  uniform  rule. 
The  dissatifaction  with  what  we  have 
termed  the  'English  rule'  seems  to  be 
generally  based  upon  the  idea  that  the 
courts  would  not  grant  an  infant  re- 
lief, on  the  ground  of  fraud  or  undue 
influence,  except  where  they  would 
grant  it  to  an  adult  on  the  same 
grounds,  and  then  only  on  the  same 
conditions." 

1  EnglebertD.Troxell,  40 Neb.  195 ;  58 
N.W.  Rep.  852,  per  Ragan,  C. :  "There 
are  many  authorities  which  hold  that 
it  is  not  necessary — to  enable  an  in- 
fant, on  coming  of  age,  to  disaffirm  a 
contract  made  during  his  minority — 
to  restore  or  return,  or  offer  to  restore 
or  return,  as  a  condition  precedent  to 
his  right  to  disaffirm  such  contract, 
the  consideration  which  he  received 
therefor;  but  the  rule  of  this  court 
is  otherwise.    In  Philpot  v.  Sandwich 
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§  1355.   Infant's  recoTcry  of  what  he  has  paid — Fraud. — If 

the  contract  was  fraudulent — as,  for  example,  where  the  other 
party  knowingly  secured  from  the  infant  a  contract  which  was 
essentially  improvident,  and  calculated  to  squander  his  estate 
— the  infant  is  entitled  to  recover  back  all  that  he  paid.  But 
if  the  contract  was  free  from  any  fraud  or  bad  faith,  and  was 
otherwise  fair  and  reasonable,  except  that  what  the  infant  paid 


Manufacturing  Co.,  18  Neb.  54;  24  N. 
W.  Rep.  428,  the  rule  is  thus  stated: 
'If  an  infant  purchase  personal  prop- 
erty, and  give  his  note  therefor,  he 
can  not,  upon  arriving  at  the  age  of 
twenty-one  years,  retain  the  proper- 
ty, and  plead  infancy  as  a  defense  to 
the  note.'  This  is  a  somewhat  loose 
statement  of  the  rule.  The  rule  is 
concisely  and  correctly  stated  by  Post, 
J.,  in  Bloomer  v.  Nolan,  36  Xeb.  51; 
53  N.  W.  Eep.  1039,  in  this  language: 
'One  who  seeks  to  disaffirm  a  contract 
on  the  ground  that  he  was  an  infant 
at  the  time  of  its  execution  is  re- 
quired to  return  so  much  of  the  con- 
sideration received  by  him  as  remains 
in  his  possession  at  the  time  of  such 
election,  but  is  not  required  to  return 
an  equivalent  for  such  part  thereof  as 
may  have  been  disposed  of  by  him 
during  his  minority.'  That  is  to  say, 
the  infant,  on  coming  of  age,  and 
electing  to  disaffirm  a  contract  made 
l>y  him  during  his  minority,  must  re- 
store or  return  so  much  of  the  consid- 
eration received  by  him  in  considera- 
tion of  executing  the  contract  as  he 
then  has,  in  specie,  in  his  possession. 
The  language  of  the  authorities  is 
that  he  must  return  or  restore  what- 
ever of  the  consideration  he  then  has, 
not  that  he  is  to  pay  to  the  party  with 
whom  he  made  the  contract  an  equiv- 
alent for  that  whii'h  he  received  from 
said  party.  In  Reynolds  v.  IMcCurry, 
ino  111.  3.56,  the  rule  is  thus  stated: 
'It  is  a  general  rule  that  where  the 
consideration  of  a  conveyance  by  an 
infant  has  been  expended,  so  that  he 


is  not  in  a  condition  to  restore  it,  he 
may  nevertheless  avoid  the  convey- 
ance. It  is  only  when  he  still  has  the 
consideration  that  he  will  be  com- 
pelled to  return  it.'  See  also,  Miller 
V.  Smith,  26  Minn.  248;  2  N.  W.  Rep. 
942.  In  Chandler  v.  Simmons,  97 
Mass.  508,  the  rule  is  stated  in  this 
language:  'If  money  paid  to  a  minor  as 
a  consideration  for  his  conveyance  of 
real  estate  has  been  wasted  or  spent 
by  him  during  his  minority,  payment 
or  tender  of  the  amount  is  not  neces- 
sary, to  enable  him  to  avoid  the  con- 
veyance.' The  Iowa  code  provides 
that  a  minor  is  bound  by  his  contract, 
unless  he  disaffirms  it,  and  restores  to 
the  other  party  all  money  or  property 
received  by  him  by  virtue  of  his  con- 
tract, and  remaining  within  his  con- 
trol. Construing  this  section  of  the 
code,  the  supreme  court  of  Iowa,  in 
Hawes  v.  Burlington,  etc.,  E.  Co.,  64 
Iowa,  315;  20  N.  W.  Eep.  717,  held 
that,  where  a  minor  had  disaffirmed 
a  contract,  he  was  only  required  to 
return  the  identical  money  or  prop- 
erty received  by  him  for  the  execu- 
tion of  such  contract  remaining  in  his 
possession  at  the  time  of  his  disaffirm- 
ance thereof.  The  court  said :  'It  is 
not  shown  or  pretended  that  he  had 
remaining  under  his  control,  at  any 
time  after  attaining  his  majority,  the 
money  or  property  received  by  him 
by  virtue  of  the  contract,  and  it  is 
only  such  money  or  property  as  may 
thus  remain  that  he  is  bound  to  re- 
store.' " 
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was  in  excess  of  the  value  of  what  he  received,  he  can  only 
recover  such  excess.'  Where  a  person  had  induced  an  infant 
to  buy  a  watch  for  twice  its  value  by  persistent  recommenda- 
tion, an  instruction  was  proper  that  the  seller  was  bound  to  deal 
in  good  faith  with  the  infant,  and  that,  if  the  watch  was  not 
a  necessity,  or  the  seller  took  any  unfair  advantage,  he  could 
not  enforce  the  sale.''  Where  an  infant  claiming  the  right  to 
rescind  a  purchase  on  the  ground  of  infancy,  restores  the  prop- 
erty to  the  seller,  who  accepts  it,  this  acceptance  shows  a  mu- 
tual rescission;  and  the  infant  may  therefore  recover  back  the 
money  paid  on  account  of  the  purchase.'  In  an  action  by  an 
infant  to  avoid  an  executory  contract  entered  into  by  him,  and 
to  recover  back  money  paid  by  him  on  account  thereof,  defend- 
ant can  not  be  allowed,  as  a  counter-claim,  damages  from  plaint- 
iff's failure  to  carry  out  the  contract.'  It  is  no  defense  to  an 
action  by  an  infant  to  recover  money  paid  under  a  contract  of 
sale  that  the  vendors  were  ignorant  of  his  infancy.' 

§  1356.  Disaffirmance — Reasonable  time. — A  voidable  deed 
may  be  ratified  in  many  ways.  It  may  be  ratified  by  express 
words,  as  by  a  deed  of    ratification,   a    release,  a  declaration 

'  Johnson  v.  Northwestern  Mut.  Life  of  the  claim  rest  in  contract,  an  infant 

Ins.  Co.,  56  Minn.  365;  59  N.  W.  Eep.  can  not  be  rendered  liable  by  chang- 

992.     And  see  Medbury  v.  Watrous,  7  ing  the  form  of  the  action  to  one  in 

Hill{N.Y.),  110;  Sparman  v.  Keim,  tort,  when  he  would  not  be  liable  on 

83N.  Y.245.  the  contract  itself."    2  Kent's  Com- 

MVelch  V.  Olmstead,  90  Mich.  492;  mentaries,  241;  Studwell  v.  Shapter, 

51  N.  AV.  Eep.  541.  54  N.  Y.  249;  Brown   v.   McCune,  5 

s  Cooper  V.  Allport,  10  Daly  (N.  Y.),  Sandf.  (N.  Y.)  224;  Peoples.  Kendall, 

352.  25  Wend.  (N.  Y.)  399. 

'Radley  v.  Kenedy,  14  N.  Y.  Supl.  =  Stack  i).  Oavanaugh  (N.  H.  1892), 
268,  per  Van  Wyck,  J. :  "We  do  not  30  Atl.  Eep.  350,  per  Smith,  J. :  "The 
think  the  defendant  can  recover  for  defendants  are  not,  as  contended,  en- 
such  breach  on  the  theory  that  the  titled  to  judgment  upon  the  ground 
plaintiff  concealed  either  the  fact  of  that  they  had  no  reason  to  suppose 
his  infancy  or  his  right  to  avoid  the  the  plaintiff  was  an  infant.  He  did 
contract ;  otherwise  the  plea  of  infan-  not  affirm  himself  to  be  of  full  age, 
cy^ — the  minor's  weapon  of  defense  and  there  is  nothing  in  the  case  that 
against  his  contracts, -•  would  be  con-  shows  that  at  the  time  he  made  the 
verted  into  one  of  self  destruction  in  purchase  he  intended  to  elude  the 
most  cases,  and  in  many  rendering  his  contract.  The  case  in  this  respect 
body  as  well  as  his  property  liable  in-  differs  from  Fitts  v.  Hall,  9  N.  H.  441 
directly  for  the  breach  of  a  contract,  (see  page  449).  Judgment  for  the 
It  seems  tlmt  if  thp  substantive  ground  plaintiff." 
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made  to  one  about  to  become  a  purchaser,  or  the  like.  It  may 
be  done  by  implication  from  the  acts  or  declarations  of  the 
grantor  showing  a  recognition  in  fact  by  him  of  the  validity 
of  the  title,  and  an  acquiescence  in  his  previous  act  of  convey- 
ance. It  may  be  done  by  a  neglect  to  disaffirm,  continued  for 
such  a  length  of  time,  and  under  such  circumstances,  as  to 
make  it  inequitable  for  him  to  be  allowed  to  disturb  the  title. 
Where  an  infant,  for  eighteen  years  after  conveying  land,  and 
fifteen  years  after  coming  of  age,  lives  near  the  land,  retaining 
the  consideration  therefor,  with  the  fullest  knowledge  of  the 
voidable  character  of  the  deed,  of  the  erection  of  improvements 
on  the  land,  and  of  its  steady  increase  in  value,  and  does  not 
disaffirm  his  deed,  his  delay  is  so  unreasonable  as  to  amount 
to  a  waiver  of  his  right,  and  is  equivalent  to  an  express  rati- 
fication.' Notice,  given  three  and  a  half  months  after  majority, 
of  the  disaffirmance  of  a  mortgage  executed  during  infancy 
is  within  a  reasonable  time,  where  it  does  not  appear  that 
since  majority  a  material  change  has  occurred  in  the  rela- 
tions   of   the   parties    to    the  mortgage.'     An  infant's    settle- 

'  Dolph  V.  Hand,  156  Pa.  St.  91 ;  27  value  of  the  land  by  reason  of  the 
Atl.  Eep.  114.  And  see  Urban  v.  development  of  the  region  in  which 
Grimes,  2  Grant's  Cas.  (Pa.)  96;  Len-  it  was.  All  these  considerations  were 
hart  V.  Ream,  74  Pa.  St.  59.  In  Dolph  brought  daily  before  him,  by  the  cir- 
V.  Hand,  snpra,  the  court  said:  "In  cumstance  that  the  land  was  in  full 
Illinois,  two  years  seems  to  be  re-  view  from  his  house,  or  was  passed  by 
garded  as  the  proper  limit  of  a  'rea-  him  in  going  to  and  returning  from 
Bonable  time.'  In  Iowa,  three  years  his  work,  for  more  than  eighteen 
and  eight  months  have  been  held  to  years  after  the  making  of  the  deed, 
be  unreasonable  delay.  Green  v.  and  for  fifteen  years  after  he  came  of 
Wilding,  59  Iowa,  679 ;  13  N.  "VV.  Rep.  full  age.  We  shall  not  disturb  Urban 
7r>].  In  Connecticut,  thirteen  years  t».  Grimes,  2  Grant's  Cas.  (Pa.)  96,  but 
was  held  to  be  unreasonable.  Kline  we  are  not  willing  to  extend  the  rule 
V.  Beebe,  6  Conn.  404.  In  Urban  there  laid  down."  That  a  deed  may 
«'.  Grimes,  2  ("(rant's  Cas.  (Pa.)  06,  this  be  revoked  within  three  years  after 
court  held  that  fourteen  years  was  not  attaining  majority,  see  Mette  v.  Felt- 
unreasonable.  In  this  case  we  have  a  gen,  148  111.  357;  36  N.  E.  Rep.  81. 
still  longer  period  of  delay,  accom-  ^  Thormaehlen  v.  Kaeppel,  86  Wis. 
)janied  by  retention  of  the  purchase-  378;  56  N.  W.  Rep.  1089,  per  Lyon, 
njoney,  witli  the  fullest  knowledge  of  C.  J. .  "It  is  a  general  rule  of  law 
the  voidable  character  of  the  deed,  of  that  on  becoming  of  full  age  a  person 
his  own  right  to  disaffirm,  of  the  occu-  may  disaffirm  his  contract  made  dur- 
pution  of  the  land  by  lessees,  of  the  ing  minority,  and  be  relieved  from 
erection  of  improvements  thereon,  the  obligations  thereof.  One  of  these 
and   of    the   .'^teady  enhancement   in  conditions  is  that  he  must  so  disaffirm 
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ment  being  voidable  and  not  void  becomes  binding  if  not  re- 
pudiated within  a  reasonable  time  after  the  settler's  majority, 
[n  determining  what  is  a  reasonable  time  in  any  particular  case 
the  fact  that  the  property  settled  or  covenanted  to  be  settled 
did  not  fall  into  possession  until  some  years  after  such  majority, 
or  that  the  settler  was  imperfectly  acquainted  with  the  terms 
of  the  settlement  executed,  can  not  be  taken  into  considera- 
tion.' 


§  1357.  Reasonable  time  as  applied  to  infant  wife. — The  In- 
diana statute,  which  removes  the  disability  of  coverture  on  the 
avoidance  of  deeds  by  infants,  does  not  apply  where  an  infant 
wife  has  joined  with  her  husband  in  a  conveyance  of  his  land, 
so  as  to  render  necessary  a  disaffirmance  by  her  within  a  rea- 
sonable time  after  attaining  majority,  since  her  only  interest 
in  the  land  is  inchoate,  and  no  right  of  action  accrues,  either 
to  her  to  enforce  her  interest,  or  to  the  grantee  to  quiet  his 
title,  until  the  death  of  her  husband.^   An  infant  wife,  to  whom 

within  a  reasonable  time  after  attain- 
ing his  majority.  O'Dell  e.  Rogers, 
44  Wis.  136,  183.  Another  condition 
is  that,  if  he  has  received  and  retains 
any  part  of  the  consideration  for  his 
contract,  he  must  return  the  same  be- 
fore he  will  be  allowed  to  assert  the 
invalidity  of  his  contract  because  of 
his  infancy  when  he  made  it.  The 
latter  rule  was  applied  by  this  court 
in  Callis  v.  Day,  38  Wis.  643,  and 
Knaggs  r.  Green,  48  Wis.  601 ;  4  N.  AV. 
Rep.  760.  .  Still  another  condition  of 
obtaining  relief  in  equity  is  that  the 
party  asking  relief  has  not  fraudu- 
lently induced  the  other  party  to  en- 
ter into  the  contract.  Unless  the 
plaintiff  is  subject  to  one  of  these 
conditions,  she  is  entitled  to  the  re- 
lief which  the  judgment  gives  her." 

'  Edwards  v.  Carter,  1  The  Eeports, 
218;  L.  R.  (1893)  A.  0.  360;  63  L.  J. 
Oh.  100;   69  L.  T.  Re^.  CN.  S.)  158. 

nvTcClananarj  v  Williams,  136  Ind. 
30;  35N.  E.  Rep  897,  per  Hackney, 
J.:  "Disregarding  the  provision  of 
114 


the  present  code,  which  omits  to  in- 
clude coverture  as  one  of  the  legal 
disabilities  (Revised  Statutes  1881, 
§  1285) ,  the  cases  hold  that  disaffirm- 
ance may  be  made  within  a  reasona- 
ble time  after  the  infant  grantor  has 
attained  the  years  of  majority.  Sims 
V.  Bardoner,  86  Ind.  87;  Richardson 
13.  Pate,  93  Ind.  423 ;  Stringer  i;.  North- 
western Insurance  Co.,  82  Ind.  100; 
Sims  V.  Everhardt,  102  V.  S.  300. 
Some  of  these  cases  expressly  hold 
that  a  reasonable  time  must  depend 
upon  the  circumstances  of  each  partic- 
alar  case.  In  some  it  is  held  that  as 
long  as  coverture  lasts,  and  suit  is  not 
required  to  be  brought,disaflBrmance  is 
not  necessary.  Coverture,  therefore,  is 
a  circumstance  considered  in  determin- 
ing when  disaffirmance  should  take 
place.  Why  is  this  true?  Evidently 
because  coverture  permitted  delay  in 
instituting  suit  to  avoid  the  contract 
annulled  by  the  infancy  and  by  the 
act  of  disaffirmance.  Since  Septem- 
ber 19,  1881,  when  the  new  code  took 
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lands  in  Indiana  were  conveyed,  executed  with  her  husband, 
in  1847,  a  deed  in  fee  therefor,  for  a  valuable  consideration 
paid  by  the  grantee  to  him.  She  was,  on  her  petition,  divorced 
from  him  in  1870.  Within  less  than  ten  months  thereafter 
she  gave  due  notice  of  her  disaffirmance  of  the  deed,  and  de- 
manded possession  of  the  lands,  which  was  refused.  She  there- 
upon brought  suit.  It  was  held  that,  as  she  did  nothing 
during  her  coverture  to  confirm  the  deed,  her  notice  and  suit 
avoided  it.' 


effect,  the  element  of  coverture,  not 
being  a  disability,  was  no  longer  the 
legal  cause  of  delay  in  enforcing  the 
annulment  of  the  deed.  Bat  there 
was  another  obstruction  to  the  action 
to  annul  the  deed,  to  quiet  title,  and 
for  possession,  more  potent  than  the 
element  of  coverture,  and  that  was 
that  her  interest  was  inchoate  from 
the  execution  of  the  deed  until  the 
death  of  her  husband,  when,  for  the 
first  time,  a  cause  of  action  accrued 
for  the  quieting  of  her  title  and  the 
enforcement  of  that  interest  which, 
through  all  of  the  years  from  the 
execution  of  the  deed  had  been  con- 
ti  ngent  merely ,  and  could  by  no  means 
beconie  absolute  except  by  the  death 
of  her  husband.  'Disaffirmance  could 
lend  no  force  to  her  rights.  The  stat- 
ute of  limitations  controlling  actions 
to  quiet  title  did  not  begin  to  run 
.";ainst  her  until  in  1891.  As  said  in 
Stringer  v.  Northwestern  Ins.  Co.,  82 
lud.  100,  'There  is  no  reason  in  princi- 
ple for  saying  that  the  right  to  disaf- 
firm shall  be  cut  off  by  lapse  of  time 
sliort  of  the  period  prescribed  in  the 
statute  of  limitationa  for  bringing  an 
action  to  recover  the  property,  unless 
it  be  on  the  principles  of  estoppel;  and 
it  must  be  an  exception  to  the  ordi- 
nary rule  if  there  can  be  an  estoppel 
where  there  has  been  no  change  in 
the  position  of  the  parties  in  re- 
sjject  to  the  matter  in  dispute  detri- 
mental (o  the  one  who  pleads  the 
estoppel.'    The  reason  for  the  require- 


ment that  such  contracts  be  disaf- 
firmed, as  we  have  stated  it,  is  not  of 
the  essence  of  the  infant  grantor's 
rights ;  it  is  the  infancy  that  gives  the 
right  to  avoid  the  deed.  Disaffirm- 
ance is  but  one  of  the  steps  in  the  di- 
rection of  such  avoidance.  Whatever 
may  be  said  of  the  effect  of  the  re- 
moval of  the  disability  of  coverture 
upon  the  avoidance  of  deeds  by  in- 
fants, where  their  interests  conveyed 
are  not  simply  inchoate,  but  are  abso- 
lute, we  are  of  the  opinion  that  it  does 
not  change  the  rule  existing  before 
such  removal  as  to  those  interests  that 
are  inchoate,  and  against  which  the 
statute  of  limitations  does  not  begin 
to  run  until  the  happening  of  some 
contingency  making  such  interests  ab- 
solute, and  permitting  an  action  for 
their  enforcement.  *  *  *  Estoppel 
did  not  take  place  by  any  acts  done 
while  a  minor,  or  while  the  disability 
of  coverture  existed,  and  none  are  al- 
leged as  having  been  done  since  her 
majority,  or  since  the  removal  of  the 
disability  of  coverture." 

1  Rims  r.  Everhardt,  102  V.  S.  300, 
per  Strong,  J.:  "In  regard  to  it  she 
was  swi  potestate  viri,  incapable  of 
suing  or  making  any  contract  without 
her  husband's  assent.  Slie  could  not 
even  receive  a  grant  of  land  if  her 
husband  dissented.  Her  disability 
during  her  coverture  was  even  greater 
than  that  of  an  infant,  and  it  is  set- 
tled that  an  infant  can  not  disaffirm 
his  deed  while  his  infancy  continues. 
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§  1358.  Disaffirmance  by  action  to  rescind. — All  contracts 
of  an  infant,  except  those  for  necessaries,  may  be  avoided  by 
him  at  any  time  within  a  reasonable  time  after  he  becomes  of 
age.  The  validity  of  a  contract  made  by  an  infant  does  not 
depend  on  a  ratification  by  him  after  his  minority  ends. 
In  order  to  invalidate  such  contract  he  must  disaffirm  the  same 
by  some  decisive  and  unmistakable  act.  The  bringing  of  a 
suit  in  equity  by  a  party  to  cancel  a  deed  made  by  him  when  a 
minor,  and  on  that  ground,  is  a  sufficient  disaffirmance."  What 


Zouch  V.  Parsons,  3  Burr.  1794;  Eoof 
V.  Stafford,  7  Cow.  (N.  Y.)  179.  The 
reason  is  that  a  disaffirmance  works  a 
reinvestiture  of  the  estate  in  the  in- 
fant, and  he  is  presumed  not  to  have 
sufficient  discretion  for  that.  "Why 
should  not  the  greater  disability  of 
coverture  be  attended  with  the  same 
consequences?  If  a  wife  can  not  con- 
tract about  any  land  which  is  not  her 
separate  property,  how  can  she,  with- 
out the  concurrence  of  her  husband, 
do  any  act,  the  effect  of  which  is  to 
transfer  the  title  to  land  from  another 
to  herself?  We  are  not,  however, 
called  upon  by  the  exigencies  of  this 
case  to  decide  that  a  wife  can  not, 
during  her  coverture,  disaffirm  a  deed 
which  she  made  during  her  infancy. 
The  question  now  is,  whether  Mrs. 
Sims  did  disaffirm  her  deed  within  a 
reasonable  time  after  she  attained  her 
majority.  What  is  a  reasonable  time 
is  nowhere  determined  in  such  a  man- 
ner as  to  furnish  a  rule  applicable  to 
all  cases.  The  question  must  always 
be  answered  in  view  of  the  peculiar 
circumstances  of  each  case.  State  v. 
Plaisted,  43  N.  H.  413;  Jenkins  v. 
Jenkins,  12  Iowa,  195,  and  numerous 
other  cases.  It  must  be  admitted  that 
generally  the  disaffirmance  must  be 
within  the  period  limited  by  the  stat- 
ute of  limitations  for  bringing  an  ac- 
tion of  ejectment.  It  is  an  acknowl- 
edged rule  that  when  there  are  two  or 
more   co-existing   disabilities  in    the 


same  person  when  his  right  of  action 
accrues,  he  is  not  obliged  to  act  until 
the  last  is  removed.  2  Sugden  on  Ven- 
dors, 103,  482 ;  Mercer's  Lessee  v.  Sel- 
den,  1  How.  (U.  S.)  37.  This  is  the 
rule  under  the  statute  of  limitations. 
But  Mrs.  Sims  could  not  sue  until 
after  her  divorce,  and  until  the  right 
the  husband  acquired  by  his  marriage 
terminated.  And  had  she  given  no- 
tice during  her  coverture  of  disaffirm- 
ance of  her  deed,  it  was  in  the  power 
of  her  husband  to  disaffirm  her  disaf- 
firmance." 

1  Englebert  v.  Troxell,  40  Neb.  195; 
58  N.  W.  Rep.  852 ;  Tunison  v.  Chamb- 
lin,  88  111.  378;  Bonner  v.  Illinoia 
Land  Co.,  75111.  315;  Hyer  d.  Hyatt, 
3  CranchC.  C.  276;  Fed.  Case,  No. 
6,977;  Kendall  v.  Lawrence,  22  Pick. 
(Mass.)  540;  Dixson  v.  Merritt,  21 
Minn.  196  ;  Singer  Manufacturing  Co. 
■K.  Lamb,  81  Mo.  221 ;  Irvine  v.  Ir- 
vine, 9  Wall.  617 ;  Pomeroy  on  Equity 
Jurisprudence,  2d  ed.,  §  945.  See 
also,  Philpot  V.  Sandwich  Manu- 
facturing Co.,  18  Neb.  54;  24  N.  W. 
Eep.  428,  where  it  is  said:  "Con- 
tracts of  an  infant,  other  than  for 
necessaries,  are  voidable  only;  and 
upon  coming  of  age,  he  may  af- 
firm or  avoid  them,  in  his  discretion." 
And  see,  Sims  v.  Everhardt,  102  U.  S. 
300.  An  infant  may  avoid  his  con- 
tract for  the  purchase  of  personal 
property,  and  recover  money  paid 
thereunder,  by  rescinding  it  and  re- 
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is  a  reasonable  time  within  which,  after  coming  of  age,  on& 
may  disaffirm  a  contract  made  by  him  during  his  minority,  is 
a  mixed  question  of  law  and  fact,  to  be  determined  from  the 
circumstances  in  each  particular  case.' 


turning  the  property.  By  bringing  an 
action  to  recover  the  purchase-money, 
an  infant  elects  to  rescind  the  con- 
tract under  which  it  was  paid.  Stack 
V.  Cavanaugh  (N.  H.  1892),  30  Atl. 
Rep.  350,  per  Allen,  J. :  "It  is  the 
settled  law  of  this  state  that  an  infant 
may  avoid  his  contract  of  sale  by  re- 
scinding the  contract  and  restoring 
the  property  to  the  vendor.  If  he 
does  so,  he  may  recover  the  price 
paid  by  him  for  the  property.  Heath 
V.  Stevens,  48  N.  H.  251.  If  he  does 
not  restore  the  goods,  and  has  not 
paid  for  them,  he  is  liable  in  a  suit 
by  the  vendor  for  so  much  of  the 
price  as  is  equal  to  the  benefit  de- 
rived from  the  purchase.  Hall  v. 
Butterfield,  59  N.  H.  354;  Bartlett  v. 
Bailey,  59  N.  H.  408.  Whether  what 
took  place  when  the  plaintiff  returned 
the  horse  was  a  rescission,  a  proposi- 
tion for  a  rescission,  or  a  ratification 
of  the  contract  of  purchase,  it  is  not 
necessary  to  consider.  The  plaintiff's 
right  of  rescission  remained  during 
his  minority,  and  was  not  defeated 
by  the  defendant's  refusal  to  refund 
the  purchase-money,  nor  by  his  re- 
quest to  them  to  do  the  best  they 
could  with  the  property.  The  con- 
tract and  subsequent  alleged  ratifica- 
tion were  voidable  at  his  election,  and 
were  repudiated  when  he  brought  this 
suit.  Tlie  bringing  of  the  suit  was  an 
election  to  rescind.  Eaton  v.  Hill,  50 
N.  H.  235,  241.  In  replevin  founded 
on  an  agreement  made  with  defend- 
ant, the  plea  of  infancy  as  a  defense, 
is  an  election  to  avoid  his  agreement. 
Pakast!.  Racy,  13  Daly  (N.  Y.),  227; 
2  How.  Pr.  N.  S.  277." 


1  Englebert  v.  Troxell,  40  Neb.  195; 
58  N.  W.  Rep.  852,  per  Eagan,  0.: 
"In  Ward  v.  Laverty,  19  Neb.  429;  27 
N.  W.  Rep.  393,  this  court  said:  'A 
minor  who  has  conveyed  his  real  es- 
tate must  disaffirm  the  deed  within 
a  reasonable  time  after  becoming  of 
age,  or  be  barred  of  that  right.'  In 
that  case  the  disaffirmance  was  not 
made  until  more  than  three  years 
after  the  minor  became  of  age,  and 
the  court  held  that  the  disaffirmance, 
under  the  facts  in  the  case,  was  not 
made  within  a  reasonable  time.  In 
O'Brien  v.  Gaslin,  20  Neb.  347;  30 
N.  W.  Rep.  274,  this  court,  adhering 
to  the  rule  announced  in  Ward  v. 
Laverty,  held  that  a  disaffirmance 
made  by  a  party  fourteen  years  after 
he  became  of  age  was  not  made  within 
a  reasonable  time.  In  Johnson  v. 
Storie,  32  Neb.  610;  49  N.  W.  Rep. 
371,  an  infant  who  had  signed  a  note 
as  surety  disafiSrmed  the  same  a  year 
and  a  half  after  he  became  of  age ; 
and  it  was  held  that  the  disaffirmance 
was  made  within  a  reasonable  time. 
There  are  some  eminent  authorities 
which  hold  that  an  infant  may  dis- 
affirm a  deed,  which  he  has  made  to 
his  real  estate  during  his  minority,  at 
any  time,  after  he  becomes  of  age, 
before  he  would  be  barred  by  the 
statute  of  limitations  from  bringing 
an  action  in  ejectment  for  the  real  es- 
tate. But  this  is  not  the  doctrine  of 
this  court.  It  is  now  firmly  settled 
here  that  an  infant,  in  order  to  avoid 
a  contract  made  during  his  minority, 
must  disaffirm  the  same  within  a  rea- 
sonable time  after  his  minority  ends." 
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§  1359.    Estoppel  to  disaffirm — Benefits  I'eceived Where  a 

father,  for  himself  and  as  guardian  for  liis  minor  children,  pur- 
chases land,  and  takes  a  deed  to  himself  and  to  them,  agreeing 
to  give  a  mortgage  for  the  purchase-money,  the  mortgage  is 
good  in  equity  against  the  minors,  who  appear  by  guardian  ad 
litem,  and  do  not  disclaim  the  title  to  the  land  vested  in  them, 
for  no  person,  whether  minor  or  adult,  can  apply  to  his  own 
use  the  benefit  of  a  transaction  and  reject  its  burdens.'  Where 
land  was  conveyed  to  plaintiff,  a  minor,  by  his  father,  as  an 
advancement,  and  afterwards,  at  his  father's  suggestion,  and 
without  valuable  consideration,  the  minor  conveyed  it  to  his 
sister,  acted  as  her  agent  in  selling  portions  of  the  land, 
received  commissions  therefor,  proclaimed  title  in  her  to 
purchasers,  recognized  the  land  as  hers  in  making  settlements 
with  her,  made  no  objections  to  her  conveyances,  and  failed  to 
assert  any  right  for  a  long  period  after  attaining  his  major- 
ity, and  it  also  appeared  that  after  the  conveyance  his  father 
gave  him  other  land  by  way  of  advancement,  it  was  held  that 
his  acts  amounted  to  such  a  ratification  of  his  conveyance  as 
would  estop  him  from  claiming  the  land.^  An  infant  can  not 
disaffirm  a  deed  which  was  made  by  him  in  execution  of  a 
trust,  which  a  court  of  equity  would  have  compelled  him  to 
perform,  notwithstanding  his  infancy.'  Where  it  does  not  ap- 
pear that  the  contract  was  a  harmful  one  to  the  infant,  nor 
that  his  infancy  was  known  to  the  other  party,  nor  that  it  was 
not  in  his  power  to  return  the  considera'tion,  the  infant  will  be 
required  to  return  the  consideration  received  before  he  can  dis- 

'  Peers  v.  McLaughlin,  88  Cal.  294;  per  Vanclief ,  C. :  "If  the  respondent 

26  Pac.  Eep.  119,  per  De  Haven,  J. :  took  and  held  the  legal  title  in  trust 

"Thus  it  had  been  held  that  an  infant  for  appellant,  he  can  not  disaffirm  or 

can  not  avoid  a  mortgage   and   affirm  avoid  his  deed  in   execution  of  that 

a  deed  when  both   are  made  at  one  trust  on  the  ground  of  his  minority, 

and  the  same  time,  relate  to  the  same  since  the  execution  of  the  trust  was  a 

property,  and  go  to  make  up  one  trans-  duty  which  a  court  of   equity  would 

action.     If  the   mortgage   be  avoided  have  compelled  him  to  perform,  not- 

under  the  plea  of  infancy,  the  deed  withstanding  his  infancy.     Elliott «. 

becomes  of  no  effect."  Heath  u.  West.  Horn,  10   Ala.  348;  44  Am.  Dec.  488, 

28  N.  H.  101.  and  cases  there  cited;  Starrs.  Wright, 

^Houston  V.Houston  (Texas,  1891),  20  Ohio   St.   97;  Prouty  v.  Edgar,  6 

18  S.  W.  Rep.  688.  Iowa,  353." 

»  Nordholt  v.  Nordholt,  87  Cal.  552, 
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aflBrm  his  contract.'  A  constructive  trust  arises,  and  will  be 
enforced  in  equity,  where  a  minor  procures  land  to  be  conveyed 
to  himself  by  his  mother  under  an  express  promise  that  he  will 
reconvey  it  to  his  brother  when  arriving  at  age,  and  such  minor 
has  no  intention  of  keeping  the  promise,  but  means  to  claim  and 
hold  the  property  absolutely  in  his  own  right  after  arriving  at 
age.^  Where  a  widow  and  seven  children  joined  in  a  mortgage 
of  lands  belonging  to  the  children,  subject  to  their  mother's 
dower,  to  secure  money  loaned,  which  was  used  to  pay — First, 
an  assessment  on  the  mortgaged  premises;  second,  a  mortgage 
put  on  it  by  the  widow;  third,  a  note  of  the  widow  and  one 
adult  child;  and  the  balance  was  paid  to  the  widow,  and  two 
of  the  children  were  infants  at  the  execution  of  the  mortgage, 
and  were  known  to  be  such  by  the  agent  who  negotiated  the 
loan,  and  the  younger  of  the  two  infants,  when  asked  by  the 
officer  who  took  the  acknowledgment,  in  the  presence  of  the 
agent,  if  she  was  of  age,  answered  that  she  was,  it  was  held 
the  mortgage  could  be  sustained  against  the  two  infants  to  the 
extent  only  of  the  assessment  which  was  paid  with  its  pro- 
ceeds.' 

§  1360.  Fraud  as  estoppel. — One  who  mortgages  and  con- 
veys land,  falsely  representing  that  he  is  of  age,  and,  after 
coming  of  age,  stands  by  for  several  years,  knowing  tliat  the 
land  is  being  conveyed  to  subsequent  purchasers,  is  estopped 
to  disaffirm  his  conveyance.'  Where  an  infant  was  in  busi- 
ness as  a  merchant,  and  bought  goods  on  credit  from  plaintiffs, 
who  did  not  know  he  was  an  infant,  and  before  the  goods  were 
paid  for  mingled  them  with  other  goods,  so  they  could  not 
be  identified,  and  fraudulently  conveyed  the  entire  stock  of 
goods  to  his  father,  it  was  held  that  after  all  the  goods  were 
sold  under  attachment  it  was   proper  for  a   court  of  equity  to 

'■  Dickerson  v.  Gordon,  5  N.  Y.  Supl.  appellant.     Brison  v.  Brison,  75  Cal. 

310;  Green  ?).  Green,  69  N.  Y.  553.  525;  7   Am.   St.   Rep.  189;  Adams  «. 

^Nordholt    v.    Nordholt,    87    Cal.  Lambard,   80   Cal.   426;    Sandfosa  v. 

5")-2,  per  Vanclief,    C. .  "These  facts,  Jones,  35  Cal.  481." 

if  proved,    constitute    such    fraud   as  '  Charles  n.  Hastedt  (N.J.  Ch.  1893), 

■W'.qM  justify  a  court  of   equity  in  de-  51  N.  J.  Eq.  171 ;  26  Atl.  Rep.  564. 

daring  the  respondent  a  mere  trustee  '  Lacy  u.Pixler,  120  Mo.  383  ;  25  S.W. 

of  the  legal  title  for  the  benefit  of  the  Rep.  206. 
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take  charge  of  the  fund  realized  at  such  sale,  and  apply  it  in 
payment  of  plaintiffs'  demands  against  the  infant.'  The  fact 
that  a  woman  who,  when  under  age,  joined  with  her  husband 
in  a  mortgage  on  her  separate  property  to  secure  a  loan  to  him, 
did  not  inform  the  mortgagee  that  she  was  a  minor,  does 
not  estop  her  from  suing  to  set  the  mortgage  aside,  if  she  was 
not  asked  about  her  age  and  employed  no  misrepresentation 
or  artifice  to  mislead.^  An  estoppel  in  pais  is  not  applicable  to 
infants,  and  a  fraudulent  representation  of  capacity  can  not  be 
an  equivalent  for  actual  capacity.'  One  who  deals  with  minors 
in  relation  to  real  property,  with  full  knowledge  of  their  in- 
capacity, can  not  insist  upon  a  restoration  of  the  consideration 
as  a  condition  precedent  to  their  right  to  disaffirm,  under  the 
Indiana  statute  providing  for  such  restoration  where  the 
minor  has  falsely  represented  himself  to  be  of  age,  and  his 
grantee  acted  in  good  faith,  and  relied  upon  those  representa- 
tions.* 

§  1361.  Disaffirming  deed  within  statutory  limitation. — ^The 
mere  neglect  to  disaffirm  the  deed  after  arriving  at  age  does 
not  bar  an  action  to  set  it  aside,  if  brought  within  the  time 
prescribed  by  the  statute  of  limitations.  The  Michigan  statute 
limiting  to  five  years  the  bringing  of  actions  against  persons 

'  Evans  t>.  Morgan,  69  Miss.  328;  12  cable  in  a,  court  of  equity.     Kitchen 

So.  Eep.  270,  per  Cooper,  J.:     "In-  «.  Lee,  H  Paige  (N.Y.),,  107;  Lynde  B- 

fancy,  as  baa  been  uniformly  said  by  Budd,  2  Paige  Ch.  (N.  Y.)  191." 

the  courts,  is   a  shield  for  protection  ^  Thormaehlen  v.   Kseppel,  86  Wis. 

and  not  a  sword  for  attack.     Under  378. 

it  the  defendant  may  escape  personal  ^  Brown  v.  McCune,  5  Sandf.  (N.Y.) 
liability  upon  his  contracts,  but  he  224;  Keen  «.  Coleman,  39  Pa.  St.  299. 
can  not  repudiate  the  contract  and  re-  A  conveyance  by  an  infant  is  an  as- 
tain  as  his  own  its  fruits.  When  sertion  of  his  right  to  convey.  Aeon- 
property  is  bought  by  an  infant  upon  temporaneous  declaration  of  his  right 
credit,  and,  being  sued  for  the  price,  or  of  his  age  adds  nothing  to  what  is 
he  pleads  infancy,  the  seller  may  re-  implied  in  his  deed.  An  assertion  of 
cover  at  law  the  property,  the  title  an  estoppel  against  him  is  but  a  claim 
being  invested  in  him  by  the  result  of  that  he  has  assented  or  contracted, 
the  suit  for  the  price.  Badger  v.  Phin-  But  he  can  no  more  do  that  effectively 
ney,  15  Mass.  359  (8  Am.  Pec.  105  than  he  can  make  the  contract  alleged 
and   notes)  ;    Brantley    v.    Wolf,    60  to  be  confirmed. 

Miss.   420;  Henry  v.  Root,   33  N.  Y.  «Shaul   v.  Einker,  139  Ind.  163;  38 

526.     ^/orti'on,  is  the  principle  appli-  N.  E.  Rep.  593. 
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claiming  under  judicial  sales  applies  only  when  the  validity 
of  the  title  acquired  by  the  sale  itself  is  in  controversy.'  One 
who  has  done  no  affirmative  act  since  coming  of  age  to  ratify 
his  deed,  and  has  remained  constantly  at  a  distance  from  the 
land,  and  is  not  shown  to  have  known  of  the  subsequent  con- 
veyances, may  disaffirm  at  any  time  within  the  period  of  lim- 
itation.^ A  conveyance  of  land  by  a  minor  is  voidable  merely. 
It  passes  his  estate  subject  only  to  be  defeated  by  his  disaffirm- 
ance.'    During  minoritj''  an  infant  can  neither  disaffirm  a  con- 


'  Donovan  r.Ward,  100  Mich.  601 ;  59 
N.  W.  Rep.  254,  per  Hooker,  J. :  "No 
iroprovements  were  made  by  Ward  or 
his  representatives,  nor  did  either 
plaintiff  do  anything  indicating  an  af- 
firmance or  ratification  of  their  deed. 
Under  these  findings  we  must  hold,  in 
conformity  to  the  settled  rule  in  this 
state,  that  the  action  was  seasonably 
brought,  if  within  the  period  pre- 
scribed by  the  statutes  of  limitations. 
Prout  V.  Wiley,  28  Mich.  164;  Tyler  v. 
Gallop's  Estate,  68  Jlich.  185;  35  X. 
W.  Rep.  902;  Sims  v.  Everhardt,  102 
U.  S.  300.  It  is  contended  on  behalf 
of  the  defendants  that  this  action  is 
barred,  under  subdivision  1  of  section 
8698  of  Howell's  Annotated  Statutes, 
limiting  to  five  years  the  bringing  of 
actions  against  persons  claiming  un- 
der judicial  sales.  It  is  asserted  that 
the  lapse  of  five  years  settles  such  a 
title  against  the  world.  Under  this 
sale  and  commissioner's  deed  the  de- 
fendants acquired  the  same  title  that 
^  O'Hair,  the  mortgagor,  had.  His 
mortgage,  and  that  alone,  was  liti- 
gated. The  character  or  validity  of 
such  title  was  not  settled.  Titles  ad- 
verse to  his  were  not,  and  under  re- 
peated decisions  could  not  be,  litigated 
in  that  suit ;  and,  unless  we  are  to  put 
a  premium  upon  the  perfection  of 
titles  through  judicial  sales,  we  can 
not  hold  that  such  deeds  cut  off  titles 
suduev  than  other  adverse  claims.  It 
was  held  in  Showers  u.  Robinson,  43 


Mich.  502 ;  5  K.  AV.  Rep.  988,  that  'it  is 
only  when  the  validity  of  the  title  ac- 
quired under  one  of  the  sales  men- 
tioned is  in  controversy  in  the  suit, 
and  is  the  subject-matter  of  the  issue 
to  be  tried,  that  the  five-year  limita- 
tion applies.'  Mr.  Justice  Cooley'a 
reasoning  in  that  case  is  so  satisfactory 
that  it  leaves  no  excuse  for  discussing 
it  further ;  see  also,  Millar  v.  Babcock, 
29  Mich.  52(3;  Toll  v.  Wright,  37 
Mich.  93." 

2  Lacy  «.Pixler,  120 Mo.  383 ;  25  S.W. 
Rep.  206,  per  Black,  0.  J. :  "There  ia 
a  line  of  cases  which  hold  that  a  minor 
must  disaflirm  his  deed  within  a  rea- 
sonable time  after  he  attains  majority. 
On  the  other  hand,  many  courts  hold 
that  he  may  exercise  his  right  to  dis- 
affirm the  deed  at  any  time  within  the 
period  of  the  statute  of  limitations, 
after  majority,  there  being  no  ratifica- 
tion. We  are  relieved  from  any  ex- 
tended examination  of  this  question 
by  the  former  adjudications  of  this 
court.  It  was  held  in  Huth  v.  Car- 
ondelet,  etc..  Dock  Co.,  56  Mo.  202, 
209,  that  mere  silence  or  inaction  will 
not  prevent  an  infant  from  disaffirm- 
ing his  deed,  unless  continued  long 
enough  to  constitute  a  bar  under  the 
statute  of  limitations." 

»  Shipley  v.  Bunn,  12.".  Mo.  445  ;  28  S. 
W.  Rep.  754 ;  Tiedeman  on  Real  Prop- 
erty, §  792;  Peterson  v.  Laik,  24  ]\lo. 
541;  Huth  r.  Carondelet,  etc..  Dock 
Co.,  56  Mo.  202;  Singer  Manufactur- 
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veyance  by  him  of  land,  merely  because  of  his  infancy,  nor 
recover  possession  of  the  land.' 

§  1363.  Disaffirming  mortgage  of  personalty. — A  mortgage 
of  personal  property  executed  by  an  infant  is  voidable  at  his 
election  at  any  time  before  he  arrives  of  age  and  within  a  rea- 
sonable time  thereafter,  and  is  avoided  by  any  act  which 
evinces  that  purpose.  An  unconditional  sale  and  delivery  of 
the  property  to  a  third  person  is  such  an  act."  A  chattel  mort- 
gage made  by  an  infant  in  the  course  of  his  business,  upon 
which  he  depends  for  support,  and  to  enable  him  to  carry  it 
on,  is  not  void,  but  merely  voidable.'  He  can  not  be  held 
criminally  responsible  for  selling  chattels  mortgaged  by  him, 
since  such  sale  is  simply  a  disaffirmance  of  the  mortgage, 
which  it  is  his  right  to  make.' 

§  1363.  Disaffirming  stock  transactions. — Where  corporate 
shares,  on  the  application  of  a  female  infant  and  payment  in  re- 
spect thereof, were  allotted  to  her,  and  her  name  was  placed  on  the 
register  of  members,  and  she  received  no  dividend  or  any  other 
benefit  from  the  company,  and  afterwards  repudiated  the  con- 
tract, and  her  name  was  removed  from  the  register,  it  was  held 

ing  Co.  V.  Lamb,  81  Mo.  221;  Harris  1794;  Breckinridge  v.  Ormsby,  1  J.  J. 

V.  Eoss,  86  Mo.  89;  Craig  v.  Van  Beb-  Mar.  (Ky.)  236;  Keane  v.  Baycott,  2 

ber,  100  Mo.  584;  13  S.  W.  Rep.  906.  H.  Blacks.  511 ;  2  Kent's  Commenta- 

•  Shipley  II.  Bunn,  125  Mo.  445;  28  S.  ries,    Johnst.    ed.,    236.       Assuming 

W.  Rep.  754,  per  Gautt,  P.  J.  that  the  mortgage  is  voidable  only, 

^  Chapin  v.  Shafer,  49  N.  Y.  407,  per  then  the  mortgagor  had  a  right  to 

Peckham,   J.:    "The  mortgagor  here  avoid  it  at  any   time  before  he   ar- 

being  an  infant,  we  have  the  authori-  rived  at  age,  and  within  a  reasonable 

ty  of  Stafford  v.  Roof,  9  Cow.  (N.  Y.)  time    thereafter,    by    any  act  which 

626,  that  the  mortgagees  in  such  case  evinced  that  purpose  (Bool  v.  Mix,  17 

(no  possession  having  been  delivered),  Wend.  (N.  Y.)  119;   Stafford  v.  Roof, 

would  be  trespassers  in  taking  pos-  9     Cow.      (N.     Y.)     626;     State    u. 

session  of  the  house.      By    another  Plaisted,  43  N.  H.413),andan  uncon- 

rule  of  the  common  law,  it  is  declared  ditional  sale  of  the  property  is  such 

that  where  the  contract  or  instrument  an  act.     (See  last  case. ^  " 

is  to  the  disadvantage  of  the  infant,  it  '  Hangen  v.  Hachmeister,  49  N.  Y. 

is  void;   that  no  contracts  of  infants  Sup.  Ct.  Rep.  34 ;    16  Weekly  Digest, 

are   void,    except  those  in    which  it  552. 

would  be   better  for  the  infant,  as  a  ^  Jones  v.  State,  31  Texas  Or.  App. 

general  principle,  that  they  should  be  177;  20  S.  W.  Rep.  578. 
so  held.    Zouch  v.  Parsons,   3  Burr. 
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that  the  mere  fact  that  the  shares  had  been  allotted  to  the  in- 
fant, and  that  her  name  had  stood  for  a  certain  time  on  the 
company's  register  of  members,  was  not  a  sufficient  advantage 
to  the  infant  to  constitute  valuable  consideration  for  the  money 
paid  by  her  for  the  shares,  that  there  was  a  total  failure  of 
consideration,  and  that  therefore  the  infant  was  entitled  to  the 
repayment  of  the  money.'  In  an  action  by  an  infant  to  re- 
cover money  deposited  with  defendants  as  margin  for  operations 
in  stocks,  it  was  conceded  by  them  that  he  had  a  right  to  re- 
cover his  deposit,  upon  returning  all  he  had  received  under 
the  contract.  As  this  did  not  include  the  stocks,  but  consisted 
of  notices  of  purchases  and  sales  only,  and  he  had  received  no 
benefit  from  the  transactions,  it  was  held  that  he  was  entitled 
to  rescind  and  recover  without  restoration." 

§  1364.  Disaffirming  partnership  contracts. — Under  the  Iowa 
code  declaring  a  minor  liable  on  contracts  unless  he  disafiirms 
them  within  a  reasonable  time  after  majority,  and  restores 
property  received  and  remaining  under  his  control,  he  may 
avoid  personal  liability  by  disaffirming  a  contract  made  by  a 
firm  of  which  he  was  a  member,  without  disaffirming  the  con- 
tract of  partnership.' 

■  Hamilton  v.  Vaugham,  etc.,  Elec.  bound,  not  only  by  contracts  for  neces- 

Co.,  8  The  Reports  (Eng.),  750;   ».  <j.  saries,  but  also  by  his  other  contracts, 

L.  R.  (1894)  3  Ch.  589,  applying  Corpe  unless   he   disaffirms   them  within  a 

V.  Overton,  10  Bing.  252.  reasonable  time  after  he  attains  his 

^i\Iordecai  «.  Pearl,  6.3  Hun  (N.Y.),  majority,  and  restores  to  the   other 

553;  45  State  Rep.  140;  18  N.  Y.  Supl.  party  all  money  or  property  received 

543.     Citing  Green  v.  Green,  69  N.  Y.  by  him  by  virtue  of  the  contract,  and 

553 ;    Heath    v.  ;\Iahoney,    12    N.  Y.  remaining  within  his  control,  at  any 

Weekly  Dig.  404.  time  after  his  attaining  his  majority.' 

"  Mehlhop  V.  Rae,  00  Iowa,  30 ;  57  N.  And  section  2239  is  as  follows  :     '  No 

W.  Rep.  650,  perRothrock,  J, :    "The  contract  can   be  thus  disaffirmed  in 

contract  of    partnership  existing  be-  cases  where,  on  account  of  the  minor's 

tween  the  individual  members  there-  own  misrepresentations  as  to  his  ma- 

of,  and   the  contract   which   the  law  jority,  or  from  his  having  engaged  in 

implies  between  the  members  and  a  business  as  an  adult,  the  other  party 

creditor  of  the  partnership,  are  quite  had  good  reason  to  believe  the  minor 

dislinct.      AVe  think  it  is  very  clear  capable  of  contracting.'      It  does  not 

that  a  minor  may  well  disaffirm  one  appear  that   any   of   the  partnership 

of  tliese  contracts  without  disaffirm-  property  of  the  partnership  remained 

iug  the  other.  It  is  provided  by  sec-  in  the  control  of  the  defendant  after 
tion  2238  of  the  code  that  'a  minor  :a  '  he  attained  his  majority,  and  the  sup- 
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§  13S5.  Disailirinmg  contract  to  work. — Where  a  minor  re- 
pudiates his  contract  to  work  for  two  years,  after  working  five 
months  and  being  paid  for  four  months,  he  can  recover  no 
more  than  is  equitably  due.  What  he  received  is  deducted 
from  the  value  of  his  work.'  An  infant,  with  the  assent  of  his 
mother,  agreed  to  work  for  a  creditor  of  his  deceased  father  for 
weekly  wages  somewhat  in  excess  of  what  his  services  were 
then  worth,  one-half  to  be  paid  to  him  and  the  other  half  to 
be  applied  by  the  creditor  to  the  payment  of  his  claim.  When 
the  debt  had  been  thus  paid  the  creditor  discharged  him,  his 
services  for  the  entire  time  being  worth  the  wages  agreed  upon. 
It  was  held  that  the  infant  was  not  precluded  when  he  became 
of  age,  as  matter  of  law,  from  avoiding  the  agreement,  al- 
though it  had  been  fully  executed,  and  from  recovering  the 
balance  of  wages  due  him,  without  restoring  the  consideration; 
and  that  the  creditor  in  paying  the  wages  to  himself  did  not 
act  as  the  infant's  agent.*  It  seems  that  an  infant  has  a  right 
to  recover  the  value  of  his  services,  even  though  he  left  service 
before  the  expiration  of  the  time  for  which  he  hired.'     If  he 

posed  equitable  considerations  urged  right  than  his  contractual  disability 

in  argument  do  not  appear  of  record,  requires.     Hall  v.   Butterfield,  59  N. 

Besides,  the  contention  is,  in  effect,  H.  354;  Bartlett  v.  Bailey,  59  N.  H. 

that  a  minor  may  not   disaffirm  one  408." 

contract  without  disaffirming  another.        '  Dube  ».  Beaudry  (1890),  150  Mass. 

The  statute  is  explicit.     The  right  to  448,  per  Field,  J.:     "It  is  clear  that 

disaffirm  the  contract  of  personal  lia-  the  plaintiff  was  not  bound  to  pay  his 

bility  is   absolute,   and  does  not  de-  father's  debts ;  that  the  contract  made  . 

pend  upon  any  other  consideration  in  this  case  was  not  for  necessaries 

than  the  obligation  of  that  contract,  and  was  not  necessarily  beneficial  to 

Leacox  v.  Griffith,  76  Iowa,  89;  40  N.  the  plaintiff;  and  that  by  our  decis- 

W.   Kep.   109."      Compare   Miller  u.  ions,  in  order  to  avoid  such  a  cootract 

Sims,  2  Hill  (S.  Car.),  479.  it  is  generally  not  necessary  that  the 

^  Hagerty  v.  Nashua  Lock  Co.  (1883) ,  minor  put  the  other  party  in  statu  quo, 

62   N.  H.  576,  per  Doe,  C.  J.:     "He  or  return  the  consideration  received, 

can  recover  no  more  than  is  equitably  Chandler  v.  Simmons,  97  Mass.  508, 

due;  and  equity  considers  the  vrhole  514;  Bartlett  ■!).  Drake,  100  Mass.  174; 

transaction,   including  the   fact  that  Gaffney   v.    Hayden,  110  Mass.   137 ; 

during   the   first  four  months  he  re-  Bradford  v.    French,  110   Mass.  365; 

ceived   more   than    he  earned.    The  Walsh  v.  Young,  110  Mass.  396;  Ba- 

question  of  justice  is  not  limited  to  a  ker  v.  Stone,  136  Mass.  405 ;  McCarthy 

month,  or  to  the  damages  for  which  v.  Henderson,  138  Mass.  310." 
the   defendants  can  maintain  an  ac-        *  "Winters   v.   McMahon,   23   N.   Y. 

tion  against  him.     The  law  of  the  case  Weekly  Digest,  119. 
is  no   more   inconsistent   with  moral 
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has  assigned  his  wages  he  may  disaffirm  the  assignment 
at  any  time,  and  his  doing  so  and  collecting  the  money 
for  himself  is  no  crime.'  Where  an  infant,  in  consid- 
eration of  his  being  employed  by  the  plaintiff,  agreed  not  to 
carry  on  a  similar  business  within  certain  limits  as  to  place 
and  time,  it  was  held  to  he  a  contract  for  the  benefit  of  the  in- 
fant, and  enforcible  by  injunction.^ 

§  1366.   Necessaries  furnished  to  an  infant. — The  meaning 

of  the  term  "necessaries,"  as  applied  to  infants,  can  not  be 
defined  by  a  general  rule  applicable  to  all  cases.  The  question 
is  a  mixed  one  of  law  and  fact,  to  be  determined  in  each  case 
from  the  particular  facts  and  circumstances.'  An  emancipated 
infant  has  the  right  to  agree  that  so  much  of  his  wages  as  are 
needed  for  necessaries  may  be  appropriated  therefor,  but  his 
employer  is  not  entitled  to  credit  for  money  paid  by  him  to 
others  on  bills  that  are  not  for  such  necessaries.*  In  an  action 
against  two  minor  children  and  their  father  for  board  and  lodg- 
ing furnished  to  all  of  them,  the  estate  of  the  minors  is  liable 


'People  V.  Kelly,  37  Hun,  160;  3 
N.  Y.  Grim.  E.  414.  Citing  Chapin  v. 
Shafer,  49  N.  Y.  407;  Green  v.  Green, 
69  N.  Y.  553;  Walsh  v.  Powers,  43 
N.  Y.  23. 

2  Fellows  V.  Wood,  59  L.  T.  Rep.  513, 
followed.  Evans  v.  Ware,  3  The  Re- 
ports, 32;  L.  R.  (1892)3Ch.502;  62  L. 
J.  Oh.  256;  67  L.  T.  Rep.  285,  North,  J. 

^Englebert  v.  Troxell,  40  Neb.  195; 
58  N.  W.  Rep.  852,  per  Ragan,  C. ;  "It 
is  therefore  a  preliminary  question  to 
be  settled,  whether  the  allegeil  liabil- 
ity arises  from  expenditures  for  what 
the  law  deems  necessaries;  and,  un- 
less that  be  shown,  it  is  not  compe- 
tent to  introduce  evidence  to  show 
tliat  in  a  pecuniary  point  of  view,  the 
expenditure  was  beneficial  to  the 
minor.  See  also,  Price  v.  Sanders,  60 
Ind.  310;  Mathes  v.  Dobschuetz,  72 
111.  438;  Bloomer  )'.  Nolan,  36  Ncl). 
51 ;  5:;  N.  W.  Rr-p.  1039.  In  Turner  v. 
Gaither,  8.'{  N.Cav.  3"j7,  it  was  held  that 
money  furnished  an  infant  to  enable 


him  to  acquire  a  professional  educa- 
tion was  not  a  necessary.  In  Decell 
V.  Lewenthal,  57  Miss.  331,  it  was 
held  that  money  furnished  an  infant 
to  enable  him  to  carry  on  a  plantation 
was  not  a  necessary.  In  Barker  v. 
Hibbard,  54  N.  H.  539,  it  was  held 
that  the  services  rendered  by  an  at- 
torney in  defending  an  infant  in  a 
bastardy  proceeding  were  necessaries. 
In  Anding  v.  Levy,  57  Miss.  51,  it 
was  held  that  where  an  infant  had  no 
guardian,  and  the  services  rendered 
by  an  attorney  were  beneficial  to  the 
infant's  estate,  he  was  liable  for  such 
services.  In  Connolly  v.  Hull,  3  Mc- 
Cord  (S.  Car.),  6,  and  in  Kline  v. 
L' Amoureux,  2  Paige  (N.  Y.),  419,  it 
was  held  that  if  an  infant  was  living 
with  his  parents  or  guardian,  and 
properly  maintained  by  them,  his  con- 
tract, even  for  necessaries,  was  not 
binding." 

"Genereux  v.    Sibley,  18  R.  I.  42; 
25  Atl.  Rep.  345. 
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only  for  the  necessaries  furnished  them,  and  a  decree  will  not 
be  sustained  which  arbitrarily  charges  one-third  of  plaintiff's 
claim  against  each  of  defendants.*  An  action  will  not  lie, 
after  majority,  to  recover  for  necessaries  furnished  de- 
fendant during  infancy  upon  request  of  her  general  guar- 
dian, who  had  the  means  to  pay  therefor,  although  the 
guardian,  upon  his  accounting,  did  not  charge  them  against 
the  estate. °  Where  an  infant  is  sued  for  the  price  of  goods 
sold  to  him  on  credit,  he  may,  for  the  purpose  of  showing  that 
they  were  not  necessaries,  give  evidence  to  show  that  at  the 
time  of  the  sale  he  was  sufficiently  provided  with  goods  of  the 
kind  supplied.'  An  infant  is  not  liable  upon  a  bill  of  exchange 
at  the  suit  of  an  indorsee  of  the  bill,  although  it  was  accepted 
for  the  price  of  necessaries.  Where,  therefore,  such  an  accept- 
ance was  not  paid  at  maturity,  it  was  held  that  it  did  not  con- 
stitute a  debt  due  from  the  acceptor  to  the  indorsee  which  would 
support  a  bankruptcy  petition.* 

§  1367.   The  same  subject  continned — Qnantnm  memit. — A 

married  woman  is  not  liable  for  materials  furnished  and  labor 
done  while  she  was  a  minor  and  unmarried  in  repairing  a 
dwelling-house  of  which  she  was  part  owner,  although  the  re- 
pairs were  necessary  to  prevent  immediate  and  serious  injury 
to  the  house.*     And  a  dwelling  house  is  not  a  necessary  so  as 

'  Shaw  V.   Bryant  (Sup.    1892),    19  necessary  for  the  support  or  comfort 

N.  Y.  Supl.  618.  of  the  minor,  or  for  his  personal  use, 

^  Bryan  v.  Boltz,  48  N.  Y.  Super.  Ct.  taking  into  account  his  condition  and 
152,  citing  Kline  v.  L'Amoureux,  2  circumstances  in  life.  Price  v.  San- 
Paige  (N.Y.),  419;  Clark  ?;.Montgom-  ders,  60  Ind.  310,  314.  Repairs  on 
ery,  23  Barb.  (N.  Y.)  464  ;  Elliott  v.  real  estate  are  clearly  not  within  this 
Gibbons,  30  Barb.  (N.  Y.)  498;  distin-  definition,  and  it  has  been  according- 
guishing  and  questioning,  Atchison  v.  ly  held  that  an  infant  is  not  liable  for 
Bruff,  50  Barb.  (N.  Y.)  381.  such  repairs,  either  on   his  own  con- 

'  Johnstone  v.   Marks,  L.  E.  19  Q.  tract  or  on  the  contract  of  his  guard- 

B.  D.  509;  Ryder  ti.  Wombwell  (L.  R.  ian  or  parent,  even  though,  as  in  the 

3  Ex.90)  dissented  from;    Barnes  u.  present  case,  the  repairs  were  neces- 

Toye,  L.  R.  13  Q.  B.  D.  410,  approved,  sary  to  prevent  immediate  and  serious 

«Margrett,  Ex  parte,  L.  R.  (1891)  1  injury  to  the  dwelling-house."     Cit- 

Q.  B.  413;  60  L.  J.  Q.  B.  339;  39  W.  ing   Tupper    v.    Cadwell,     12    Mete. 

R.  337;    55  J.  P.  100;  8  M.  B.  R.  27.  (Mass.)  559.     And  see  West u.Grigg's 

5  Phillips   n.  Lloyd,  18  R.  I.  99;  25  Administrator,  1  Grant  Cas.  53;  Wal- 

Atl.  Rep.  909,  per  curiam:  "Necessa-  lis     v.     Bardwell,     126     Mass.     366: 

ries,  within  the  technical  sense  of  the  Schouler  on  Domestic  Relations,  §412. 
word,  embrace   only  such  things  as  are 
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to  render  an  infant  liable  on  a  contract  for  its  erection.'  An 
agreement  by  an  infant  female  to  pay  an  attorney  for  suing 
her  seducer  is  not  binding  on  her,  as  to  any  excess  over  the 
actual  value  of  the  attorney's  services.* 

§  1368.  The  rule  in  Connecticut,  North  Carolina  and  Mas- 
sachusetts.— Where  a  minor  contracts  for  the  lease  of  a  room, 
and  leaves  after  occupying  it  for  part  of  the  period  covered  by 
the  lease,  he  can  not  be  compelled  to  pay  for  the  remaining 
time.'     The  obligation  of  an  infant  to  pay  for  necessaries  act- 


'  AllenD.Lardner,78  Hun{N.Y.),603. 

2Petrie  v.  Williams,  23  N.  Y.  Supl. 
237;  68  Hun(N.Y.),589,  per  Martin,!.: 
"To  sustain  this  claim,  they  cite  the 
case  of  Hanson  u.Washband,  31  Conn. 
303.  An  examination  of  that  case  dis- 
closes that  it  is  not  a  sufficient  author- 
ity to  uphold  their  claim.  There  is  a 
clear  distinction  between  that  case 
and  the  case  at  bar.  In  the  Munson 
case,  which  was  an  action  somewhat 
similar  to  this,  it  was  held  that  an 
action  could  be  maintained  to  re- 
cover the  value  of  the  services  of  an 
attorney  when  they  were  necessary  to 
protect  the  rights  of  an  infant.  That 
proposition  is  not  disputed  here.  But 
the  plaintiff  claims  that,  although  she 
was  liable  for  services  performed  for 
her  by  an  attorney,  when  necessary 
for  her  protection,  or  the  protection 
of  her  estate,  yet  that  she  was  liable 
only  for  the  actual  value  of  the  serv- 
ices rendered,  and  was  not  bound  by 
any  contract  she  made  as  to  the 
amount.  There  is  nothing  in  the  case 
cited  inconsistent  with  this  claim. 
While  an  infant  may  bind  himself  for 
the  value  of  necessaries  purchased  or 
furnished,  he  is  not  bound  by  the 
agreed  price,  if  it  is  in  excess  of  the 
actual  value.  Baum  v.  Stone,  12  N.  Y. 
Wkly.  Dig.  353." 

'  Gregory  v.  Lee,  64  Conn.  407;  30 
Atl.  Rep.  .53,  per  Torrance,  .1. :  ''Un- 
der the  facts  stated,  it  must  be  con- 


ceded that  this  room,  at  the  time  the 
defendant  hired  it,  and  during  the 
time  he  occupied  it,  came  within  the 
class  called  'necessaries,'  and  also  that 
to  him  during  said  period  it  was  an 
actual  necessary,  for  lodging  comes 
clearly  within  the  class  of  necessaries ; 
and  the  room  in  question  was  a  suit- 
able and  proper  one,  and  during  the 
period  he  occupied  it  was  his  only 
lodging  room.  'Things  necessary  are 
those  without  which  an  individual 
can  not  reasonably  exist.  In  the  first 
place,  food,  raiment,  lodging  and  the 
like.  About  these  there  is  no  doubt.' 
Chappie  V.  Cooper,  13  Mees.  &  W. 
252;  1  Swift's  Digest,  52.  So  long, 
then,  as  the  defendant  actually  occu- 
pied the  room  as  his  sole  lodging 
room  it  was  clearly  a  necessary  to 
him,  for  the  use  of  which  the  law 
would  compel  him  to  pay ;  but,  as  he 
paid  the  agreed  price  for  the  time  he 
actually  occupied  it,  no  question  arises 
upon  that  part  of  the  transaction  be- 
tween these  parties.  The  question 
now  is  whether  he  is  bound  to  pay 
for  the  room  after  December  20,  1892. 
For  the  purposes  of  this  case,  perhaps, 
we  may  regard  the  transaction  which 
took  place  between  these  parties  in 
September,  1892,  either  as  an  agree- 
ment on  the  part  of  the  plaintiff  to 
supply  the  defendant  with  necessary 
lodging  for  the  college  year,  and  on 
the  part  of  the  defendant  as  an  execu- 
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ually  furnished  to  him  does  not  seem  to  arise  out  of  a  contract 
in  the  legal  sense  of  that  term,  but  out  of  a  transaction  of  a 
guasi-contractual  nature ;  for  it  may  be  imposed  on  an  infant 
too  young  to  understand  the  nature  of  a  contract  at  all.'  And 
where  an  infant  agrees  to  pay  a  stipulated  price  for  such  neces- 
saries, the  party  furnishing  them  recovers  only  their  fair  and 
reasonable  value. ^ 

§  1369.  Infancy  as  defense  in  torts. — It  is  only  for  posi- 
tively tortious  acts  willfully  committed  that  an  infant  is  liable 
in  an  action  of  trespass  or  case.  Thus,  an  infant  is  not  liable 
for  injury  to  property  in  his  possession  under  contract  of  sale, 
if  it  is  caused  solely  by  his  ignorance  or  want  of  skill.'  The 
breach  of  a  contract  by  an  infant  can  not  be  complained  upon 
as  a  tort,  so  as  to  bind  him  through  an  action  in  that  form. 
There  must  be  a  tort  independent  of  the  contract.'  To  render 
an  infant  liable  for  obtaining  credit  by  his  false  representation 
as  to  his  means  of  payment  and  the  success  of  his  business, 
the  action  must  be  for  damages  for  the  fraud,  not  on  the  con- 
tract.°  Where  an  infant  makes  fraudulent  representations,  in- 
ducing the  sale  of  a  horse,  the  buyer  can  not  maintain  an  ac- 
tion against  him  for  damages  for  the  fraud,  so  long  as  he  re- 
tains the  horse,  since  by  so  doing  he  affirms  the  contract  and 
makes  it  the  substantive  ground  of  his  action,  and  to  that  ac- 
tion defendant's  infancy  is  a  defense.^   To  an  action  in  tort  for 

tory  agreement  to  pay  an  agreed  price  of  the  plaintiff,  with  a  promise  or 
for  the  same  from  week  to  week ;  or  agreement  on  the  part  of  the  defend- 
we  may  regard  it  as  what,  on  the  ant  to  pay  rent  weekly,  we  think  in- 
whole,  it  appears  the  parties  intended  fancy  is  equally  a  defense." 
it  to  be,  a  parol  lease,  under  which  '  Hyman  v.  Cain,  3  Jones  L.  (N. 
possession  was  taken,  and  an  execu-  Car.)  111. 

tory  agreement  on  the  part  of  the  de-  ^  Earle  v.  Eeed,  10  Mete.  (Mass.) 

fendant  to  pay  rent.     If. we  regard  it  387;  Barnes  v.  Barnes,  50  Conn.  572; 

in  the  former  light,  then  the  defense  Trainer  v.  Trumbull,  141  Mass.  527;  6 

of  infancy  is  a,  good  defense;  for  in  N.   E.   Kep.   761;  Keener  on   Quasi- 

that  case  the  suit  is  upon  an  executory  Contracts,  p.  20. 

contract  to  pay  for  necessaries  which  'Stack  v.  Cavanaugh  (N.  H.  1892), 

the  defendant  refused   to   take,  and  30  Atl.  Rep.  350. 

never  has  had,  and  which,  therefore,  '  Moore  v.  Eastman,  1  Hun,  578,  and 

he  may  avoid.   If  we  regard  the  trans-  cases  cited. 

action  as  a  lease  under  which  posses-  *  Studwell  v.  Shapter,  54  N.  Y.  249. 

sion  was  taken,  executed  on  the  part  *  Hewitt  v.  Warren,  10  Hun,  560. 
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seduction  under  promise  of  marriage,  the  defendant's  infancy 
is  no  defense.'  The  contract  of  an  infant  in  discharge  of  an 
obligation  imposed  upon  him  by  law,  either  general  or  statu- 
tory, is  valid.  An  infant  accused  by  the  mother  of  a  bastard 
child  of  being  the  father  of  the  child  may  admit  his  liability, 
and  bind  himself  by  a  contract  to  support  the  child. ^  Replevin 
will  lie  against  an  infant  for  goods  detained  in  violation  of  the 
terms  of  a  contract  of  conditional  sale,  being  an  action  of  tort.' 

§  1370.   Toi-t  in  falsely  representing   age  —  Estoppel. — An 

action  in  tort  can  not  be  maintained  against  an  infant  for  false- 
ly representing  that  he  is  of  age,  and  thereby  obtaining  credit.' 


'  Becker  v.  Mason,  93  Mich.  336 ;  53 
N.  W.  Rep.  361 ;  People  t;.  Millspaugh, 
11  Mich.  278;  People  v.  De  Fore,  64 
Mich.  693.  See  also,  People  v.  Gould, 
70  Mich.  240;  Boyce  v.  People,  55 
N.  Y.  644;  Kenyon  i'.  People,  26 
N.  Y.  203. 

'  Stowers  v.  Holhs,  83  Ky.  544,  per 
Holt,  J.:  "Our  bastardy  act  does  not 
speak  of  infants.  It  provides  in  a, 
general  way  that  the  mother  may  ac- 
cuse 'any  person  of  being  the  father 
of  the  child;'  but  in  Chandler  v.  The 
Commonwealth,  4  Mete.  (Ky.)  66,  it 
was  held  that  an  infant  was  liable  to 
be  proceeded  against  under  it.  He  is 
liable  for  his  tort.  It  was  held  in  Ray 
V.  Tubbs,  50  Vt.  688,  that  he  was  lia- 
ble upon  his  note  given  in  satisfaction 
of  a  tort,  the  same  as  he  would  have 
been  upon  the  original  cause  of  action. 
If  his  contract  is  in  discharge  of  an 
obligation,  which  he  is  by  law,  either 
general  or  statutory,  bound  to  per- 
form, it  is  valid.  .1  contrai-y  rule 
wovild  onlj'  serve  the  purposes  of  fraud 
and  injustice.  People  v.  Moores,  4  De- 
nio(N.  Y.),  518;  Bavingtonti.  Clarke, 
2  Penrose  &  Watts  (Pa.),  115." 

MVheeler  &  Wilson  Mfg.  Co.  v. 
.Jacobs  (Com.  PI.  1893),  21  N.  Y.  Supl. 
1006. 

«  Nash  V.  Jewett,  61  Vt.  601,  per  Ty- 
ler, J. .  "Cases  involving  substantially 


the  same  question  that  is  here  pre 
sented  have  been  decided  by  thli 
court,  and  a  full  review  of  the  author 
ities  is  unnecessary.  It  was  held  ir» 
West  V.  Moore,  14  Vt.  447,  and  Mor- 
rill V.  Aden,  19  Vt.  505,  that  to  an  ac- 
tion on  the  case  for  a  false  and  deceit- 
ful warranty  of  a  horse,  infancy  was 
a  good  defense,  and  in  Gilson  v. 
Spear,  38  Vt.  311,  that  an  infant  was 
liable  in  an  action  ex  delicto  for  an  ac- 
tual and  willful  fraud  only  in  cases  in 
which  the  form  of  action  did  not  sup- 
pose that  a  contract  existed;  but 
where  the  gravamen  of  the  fraud  con- 
sisted in  a  transaction  that  really 
originated  in  contract,  the  plea  of  in- 
fancy was  a  good  defense.  In  Doran 
V.  Smith,  40  Vt.  353,  the  defendant 
falsely  and  fraudulently  represented 
that  he  was  the  owner  of  certain 
property  and  had  good  right  to  sell 
the  same,  and  the  plaintiff,  confiding 
in  such  representations,  bought  the 
property  and  paid  the  defendant  there- 
for. The  decision  in  Fitts  v.  Hall,  9 
N.  H.  441,  which  is  referred  to  ap- 
provingly by  Redfleld,  J.,  in  Towner. 
Wiley,  23  Vt.  355,  is  relied  upon  by 
the  plaintiffs'  counsel  in  this  case,  but 
that  decision  was  not  an  authority  in 
point  in  Towne  v.  Wiley,  23  Vt.  355. 
In  the  latter  case,  an  infant,  who  had 
hired  a  horse  of  a  livery  .itahle  keeper 
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§  1371.    Mechanic's  lien  on  infant's  property — Ratification. — 

The  property  of  an  infant  is  not  subject  to  a  mechanic's  lien 
for  material  purchased  by  him  during  his  infancy.  And  one 
who  retains  the  property  after  he  comes  of  age  will  not  be  held 
by  that  act  to  have  ratified  a  contract  for  lumber  furnished 
in  the  construction  of  a  house,  so  as  to  entitle  the  material  man 
to  a  lien  thereon.' 


to  drive  to  an  agreed  place  twenty- 
three  miles  distant,  returned  by  a  cir- 
cuitous route  nearly  double  that  dis- 
tance, left  the  horse  standing  out  of 
doors  during  the  night,  and  it  died 
from  over-driving  and  exposure.  It 
"was  held  that  the  infant  was  liable  in 
trover  for  a  conversion  of  the  property 
by  departing  from  the  object  of  the 
bailment  the  same  as  if  he  had  taken 
it  in  the  first  instance  without  permis- 
sion. In  Fitts  V.  Hall,  9  N.  H.  441, 
the  infant  had  rescinded  the  contract 
by  which  goods  had  been  sold  to  him 
and  his  note  taken  therefor,  on  his 
false  representation  that  he  was  of 
age,  and  had  refused,  on  demand,  to 
return  the  property.  Parker,  C.  J., 
who  delivered  the  opinion,  said  in 
the  subsequent  case  of  Burley  v.  Rus- 
sell, 10  N.  H.  184:  'That  decision  is 
that  an  infant  is  liable  in  case  for  a 
fraudulent  affirmation  that  he  is  of 
age,  whereby  another  is  induced  to 
enter  into  a  contract  with  him,  if  he 
afterwards  avoids  the  contract  by  rea- 
son of  his  infancy.'  " 

'  Bloomer  v.  Nolan,  36  Neb.  51 ;  53 
N.  W.  Rep.  1039,  per  Post,  J. :  "The 
rule  is  well  settled  that  one  who  seeks 
to  avoid  a  contract  on  the  ground  of 
infancy  will  be  required  to  make  res- 
titution of  80  much  of  the  considera- 
tion only  as  is  retained  by  him  when 
he  attains  his  majority  or  when  he 
elects  to  disafiirm.  Green  v.  Green, 
69N.  Y.  553;  Jenkins  v.  Jenkins,  12 
Iowa,  195;  Burgett  v.  Barrick,  25  Kan. 
526;  Bartlett  v.  Drake,  100  Mass.  174; 
Reynolds  v.  McCurry,  100  111.  356; 
115 


Craig  V.  Van  Bebber,  100  Mo.  584;  13 
S.  W.  Rep.  906;  Price  v.  Furman,  27 
Vt.  268.  The  law  which  is  designed 
to  protect  the  young  and  inexpe- 
rienced would  be  ineffectual  for  that 
purpose  if  an  infant  was  required,  as 
a  condition  to  relief,  to  return  an 
equivalent  for  property  wasted  or 
squandered.  It  is  clear  also  from  the 
evidence  in  the  record  that  Nolan  had 
no  interest  in  the  property  at  the  time 
he  attained  hia  majority,  and  was  in- 
capable of  making  restitution.  But 
the  rule  which  requires  restitution 
has  no  application  to  cases  like  the 
one  under  consideration.  'There  can 
be  no  mechanic's  lien  upon  the  land 
of  a  minor,  for  he  can  make  no  con- 
tract, which  is  binding  upon  himself 
or  his  property.  The  lien  is  incident 
only  to  a  legal  liability  to  pay  a  debt. 
It  is  immaterial  that  the  minor  repre- 
sented himself  to  be  of  age.  Even  ii 
there  be  a  contract  for  erecting  build- 
ings upon  a  minor's  property  with  his 
guardian,  no  lien  is  conferred  if  the 
guardian  had  no  authority  in  law  to 
make  the  contract.  Of  course  a  minor 
may  ratify  a  contract,  made  during 
his  minority,  out  of  which  liens  might 
arise,  but  such  ratification  can  not  be 
implied  from  his  retaining  his  prop- 
erty and  collecting  rents  from  it.  The 
ratification  must  be  an  intentional 
acknowledgment  of  the  obligation  of 
the  contract.'  Jones  on  Liens,  §  1239. 
The  infancy  of  Nolan  is  a  complete 
defense,  and  the  judgment  against 
him  can  not  be  sustained." 
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§  1373.  Burden  of  proTing  infancy. — The  contract  of  an  in- 
fant being  voidable  only,  the  defense  of  infancy  becomes  an 
affirmative  one,  and  throws  upon  the  party  claiming  the  benefit 
of  it  the  burden  of  proof.  The  fact  of  age  or  non-age  is  one 
peculiarly  within  the  knowledge  of  the  defendant,  and  this  af- 
fords an  additional  reason  for  the  rule.  Where,  in  an  action 
against  a  minor  for  goods  sold,  the  petition  alleged  that  de- 
fendant, at  the  time  of  the  sale,  was  in  business,  holding  him- 
self out  as  of  full  age,  and  that  he  concealed  from  plaintiff  the 
fact  of  his  infancy,  and  the  defendant  pleaded  infancy,  denied 
that  he  had  concealed  his  minority,  and  alleged  that  plaintiff's 
agent  knew  of  his  infancy  when  the  sale  was  made,  and  the 
plaintiff,  in  reply,  denied  such  knowledge  on  his  agent's  part, 
it  was  held  error  to  dismiss  the  petition  on  the  pleadings,  as 
the  burden  of  proof  was  on  defendant  to  show  that  he  in- 
formed plaintiff's  agent  of  the  fact  of  his  minority.'  In  an 
action  by  one  claiming  to  be  a  minor,  against  a  railroad  com- 
pany, for  personal  injuries,  where  defendant  pleads  that  be- 
fore suit  plaintiff,  who  was  then  of  age,  accepted  money  in 
settlement  of  his  claim,  and  plaintiff  joins  issue  thereon,  the 
burden  of  proof  as  to  the  age  of  plaintiff  at  the  time  of  settle- 
ment is  on  plaintiff,  the  subject-matter  being  peculiarly  within 
his  knowledge.^ 

§  1373.  Guardian's  appointment  not  retroactive. — Parol  evi- 
dence is  not  admissible  to  show  an  oral  appointment  of  a  guar- 
dian and  approval  of  his  bond  prior  to  the  date  of  the  appoint- 
ment and  approval  as  shown  by  the  record.  The  appointment 
of  a  guardian  can  not  relate  back  so  as  to  give  validity  to  his 
prior  acts  in   respect  to  the  property  and  estate  of  the  ward.' 

'  Adam  Roth  Grocery  Co.  v.  Hop-  equitable  estoppel  against  the  infant 

kins  (Ky.  1895),  29  S.  W.  Rep.  293.  or  his  guardian  subsequently  appoint- 

''  Rogers  v.  De  Bardeleben  Coal  and  ed,  so  as  to  bind  the  infant  or  charge 

Iron  Co  ,  97  Ala.  154;  12  So.  Rep.  81.  his  property.     Sherman  v.  AVright,  49 

'Holden    v.    Curry,   85   Wis.   504;  N.  Y.  227.     And  if  the  same  party  is 

Huntsman  11.  Fish,  36  Minn.  148;  Wis-  appointed    guardian   his   rights    and 

well   V.  Wiswell,  35  Minn.  371.     The  authority  as  such  are  the  same  as  of 

fraudulent    or    mistaken   representa-  one  appointed  who  had  made  no  such 

tions,  even,  of  one  who  without  au-  representations.      Holden    v.    Curry, 

thority  assumes  to  act  as  guardian  for  85  Wis.  504. 
an  infant,  afford  no  foundation  for  an 
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The  emancipation  of  a  minor  by  his  parents  does  not  render 
him  capable  of  suing  without  a  guardian.' 

§  1374.  English  relief  act  applied. — By  the  infant's  relief 
act  passed  in  England  in  1874,  it  is  provided  that  "all  con- 
tracts, whether  by  specialty  or  by  simple  contract,  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent,  or  to 
be  lent,  or  for  goods  supplied,  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated  with  infants 
shall  be  absolutely  void;  provided  always  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant  may,  by 
any  existing  or  future  statute,  or  by  the  rules  of  common  law 
or  equity,  enter,  except  such  as  now,  by  law,  are  voidable." 
The  plaintiff,  an  infant,  agreed  with  the  defendant  to  become 
tenant  of  a  house  and  to  pay  a  certain  sum  for  the  furniture 
therein.  The  plaintiff  paid  the  defendant  part  of  this  sum, 
and  occupied  the  house  and  used  the  furniture  during  several 
months.  It  was  held  that  he  could  not  recover  back  what  he 
had  paid  for  such  use  and  occupation.^  In  an  action  against 
an  infant  who  had  obtained  a  lease  of  a  furnished  house  on  an 
implied  representation  that  he  was  of  full  age,  it  was  held  that 
the  lease  must  be  declared  void  and  possession  given  up,  and 
that  the  defendant  should  be  restrained  by  injunction  from, 
parting  with  the  furniture,  but  that  he  was  not  liable  for  use 
and  occupation.'  Where  a  transaction  merely  amounted  to  a 
promise  made  by  the  defendant  after  full  age  to  pay  a  debt 
contracted  during  infancy,  or  to  a  ratification  made  by  him 
after  full  age  of  a  promise  or  contract  made  during  infancy,  it 

'  Hoskins  v.  White,  13  Mont.  70;  32  give  back  this  benefit  or  replace  the 

Pac.  Rep.  163.  defendant  in  the  position  in  which  he 

^  Valentini«.CanaIi,L.  R.24Q.  B.D.  was  before  the  contract.  The  object  of 
166,  per  Lord  Coleridge,  C.  J. :  "When  the  statute  would  seem  to  have  been  to 
an  infant  has  paid  for  something  and  restore  the  law  for  the  protection  of 
has  consumed  or  used  it,  it  is  contrary  infants  upon  which  judicial  decisions 
to  natural  justice  that  he  should  re-  were  considered  to  have  imposed  qual- 
cover  back  the  money  which  he  has  ifications.  The  legislature  never  in- 
paid.  Here  the  infant  plaintiff,  who  tended  in  making  provisions  for  thia 
claimed  to  recover  back  the  money  purpose  to  sanction  a  cruel  injustice." 
which  he  had  paid  to  the  defendant  ^  Lempriere  v.  Lange,  L.  R.  12  Ch. 
had  had  the  use  of  a  quantity  of  furni-  D.  675. 
ture  for  some  months.     He  could  not 
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was  held  to  be  avoided  by  the  operation  of  the  infant's  relief 
act.' 

§  1375.    Breach  of  marriage  promise — The  English  "Infants' 

Relief  Act." — The  infants'  relief  act,  to  which  we  have  re- 
ferred, provides  that  "no  action  shall  be  brought  whereby  to 
charge  any  person  upon  *  *  *  ^^y  ratification  made  after 
fuUageof  any  promise  or  contract  made  during  infancy,"  *  ** 
and  applies  to  promise  of  marriage.  In  a  recent  case  the  de- 
fendant, during  his  infancy,  promised  to  marry  the  plaintiff, 
and,  after  coming  of  age,  recognized  without  expressly  repeat- 
ing the  promise,  and  eventually  broke  it.  The  plaintiff  sued 
him  for  the  breach  and  was  nonsuited.  It  was  held  that  the 
nonsuit  was  right;  for,  assuming  that  there  was  a  ratification 
of  the  promise  subsequent  to  his  majority,  the  right  of  action 
upon  such  ratification  was  taken  away  by  the  above  act,  and 
there  was  no  evidence  of  any  fresh  promise  made  after  the  de- 
fendant came  of  age.^  No  action  lies  against  an  infant  for 
breach  of  a  promise  of  marriage.' 


1  Smith  V.  King,  L.  R.  (1892)  2  Q.  B. 
543 ;  67  L.  T.  R.  420. 

2  Ooxhead  v.  Mullis,  L.  R.  3  C.  P.  D. 
439.  The  defendant  during  his  infancy 
made  an  offer  of  marriage  to  tlie 
plaintiff,  which  she  accepted  subject 
to  the  approval  of  his  parents.  He 
afterwards  gave  her  an  engagement 
ring,  which  she  wore;  and  two  days 
before  he  attained  hia  majority  he 
went  into  the  country  to  visit  his 
father,  and  on  his  return  (the  day 
after  he  came  of  age)  he  saw  the 
plaintiff  and  told  her  that  he  had  ex- 
plained all  to  bin  father,  and  that  he 
assented  to  the  engagement,  adding: 
"Now  I  may  and  will  mai-ry  you  as 
soon  as  I  can."  It  was  held  that  it 
was  properly  left  to  the  jury  to  say 
whether  this  was  a  fresh,  absolute 
promise  to  marry,  or  merely  a  ratifi- 
cation of  the  original  promise  made 
during  infancy,  so  as  to  be  avoided  by 
the  operation  of  the  infants'  relief  act. 
Northcote  v.  Doughty,  L.  R.  4  C.  P.  D. 


385,  distinguishing  Coxhead  v.  Mullis, 
L.  R.  3  0.  P.  D.  439.  An  infant  ex- 
ecuted four  mortgages  of  certain  realty 
belonging  to  him  to  secure  £500  and  in- 
terest. After  attaining  majority  a  re- 
conveyance was  executed  to  him  of 
the  property  comprised  in  those  deeds 
and  a  fresh  mortgage  to  secure  £550, 
being  the  original  £500,  and  a  further 
advance  of  £50  was  made  to  the  same 
mortgagee,  and  he  thereby  covenant- 
ed for  payment  of  the  £550  and  inter- 
est. It  was  held  that  the  mortgage 
executed  after  the  infant  came  of  age 
was  not  a  ratification  made  after  full 
age  of  any  promise  or  contract  made 
during  infancy,  within  the  meaning  of 
the  infants'  relief  act,  1874,  but  was  a 
fresh  promise  for  good  consideration, 
and  therefore  valid  and  binding. 
In  re  Foulkes  v.  Hughes,  3  The  Re- 
ports, 682 ;  69  L.  T.  R.  183. 

'  Cohen  v.  Weinberg,  N.  Y.  Daily 
Register,  April  11,  1884,  following 
Hamilton  v.  Lomax,  26  Barb.  (X.  Y.) 
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§  1376.  Infant  as  party  to  settlements. — The  infants'  re- 
lief act  does  not  apply  to  a  marriage  settlement  executed  by  an 
infant,  but  such  a  settlement  is,  as  against  the  infant,  void- 
able only — that  is  to  say,  valid  until  repudiated  within  the 
time  and  in  the  manner  allowed  by  law.'  Marriage  articles 
executed  by  an  adult  and  an  infant,  there  being  no  settlement 
under  the  infants'  settlement  act,  nor  any  afterwards  executed 
in  pursuance  of  the  articles,  although  voidable  by  the  infant 
on  his  or  her  attaining  twenty-one,  are  binding  on  the  adult. ^ 
A  settlement  voidable  on  the  ground  of  the  settler's  infancy  is 
binding  on  the  settler,  unless  he  repudiates  it  within  a  reason- 
able time  after  attaining  full  age.  Ignorance  of  particular 
provisions  of  the  settlement  can  not  be  set  up  by  the  settler 
as  an  excuse  for  delay  in  repudiating.' 

§  1377.  Apprenticeship  agreements. — An  infant  was  appren- 
ticed by  a  deed  containing  a  provision  that  the  master  should  not 
be  liable  to  pay  wages  to  the  apprentice  so  long  as  his  business 
should  be  interrupted  or  impeded  by  or  in  consequence  of  any 
turn-out,  and  that  the  apprentice  might  during  any  such  turn- 
out employ  himself  in  any  other  manner,  or  with  any  other 
person,  for  his  own  benefit.  It  was  held  that,  this  provision 
not  being  for  the  benefit  of  the  infant,  the  apprenticeship  deed 
could  not  be  enforced  against  the  infant  under  the  employers 
and  workmen  act  of  1875.'     By  a  covenant  in  an  appreutice- 

615.     And  see  Fiebel  v.  Obersky,  13  istrate    decided    rightly    on    general 

Abb.  Pr.N.  S.  (N.  Y.)  402 note;  Hand  principles.     It  also  seems  to  me  that 

V.  Peake,  5  Cow.  (N.  Y.)  475 ;  Leicht-  his  decision  is  in  accordance  with  au- 

weiss  ».  Treskow,21  Hun  (N.Y.),  487.  thority.      In    my    opinion    the    case 

'  Duncan  v.  Dixon,  44  Oh.  Div.  211 ;  clearly  comes  within  the  authority  of 

59  L.  J.  Ch.  437 ;  62  L.  T.  R.  319 ;  38  W.  the  decision  in  Reg.  v.  Lord,  12  Q.  B. 

R.  700 ;    Jones  Ex  parte,  18  Ch.  Div.  757,  and  the  principle  on  which  Leslie 

109,  explained.  v.  Fitzpatrick,  L.R.  3  Q.  B.  D.  229,  was 

^Smith's  Trusts,  25  L.  R.  Ir.  439-  decided  is  not  applicable.  In  the  latter 

V.  C.  case  the  judgment  of  the  court  entirely 

'  Carter  v.  Silber  (1892),  2  Ch.  278;  adopts  the  decision  in  Reg.  v.  Lord, 

61  L.  J.  Ch.  401 ;  66  L.  T.  R.  473-C.  A.  and  expressly  states  that  the  reserva- 

* Meakin  v.  Morris  (1884),  L.  R.  12  Q.  tion  to  the  master  of  the  right  to  stop 

B.D.  352,  per  Lord  Coleridge,  C.  J.:  "It  the  work  and  wages  would  invalidate 

is  impossible  to  say  that  this  stipula-  the  contract.     Here  the  contract  con- 

tion  is  for  the  infant's  advantage.     It  tains  the  very  stipulation  which  in 

seems  to  me,  therefore,  that  the  mag-  Leslie  v.  Fitzpatrick,  L.  R.  3  Q.  B.  D. 
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ship  deed  the  defendant  apprentice  covenanted  that  he  would 
pay  the  plaintiff  the  balance  of  the  premium  on  a  day  named. 
At  the  date  of  the  execution  of  the  deed  the  defendant 
was  under  the  age  of  twenty-one.  In  an  action  upon  the 
covenant  the  jury  found  that  the  deed  was  a  provident  and 
proper  arrangement  for  the  defendant,  and  a  necessary  one  if 
he  wished  to  learn  the  plaintiff's  business,  and  that  the  pre- 
mium was  fair  and  reasonable.  It  was  held  that  instruction 
in  a  business  belonged  to  a  class  of  things  which  might  be  a 
necessary  for  an  infant,  and  that,  upon  the  finding  of  the  jury, 
the  defendant  was  liable  for  payment  of  the  premium,  not- 
withstanding that  the  contract  was  under  seal.'  A  deed  of 
apprenticeship,  whereby  an  infant  apprentice  is  bound  for  a 
term  not  to  accept  employment  except  from  the  master,  or  with 
his  consent,  and  which  contains  no  co-relative  covenant  by  the 
master  to  provide  employment  for  the  apprentice,  and  which 
may  be  terminated  by  the  master  onlj'^,  is  invalid  as  being  un- 
reasonable and  not  for  the  benefit  of  the  infant.^ 

229,  was  admitted  to  be  fatal.  Fol-  ^  De  Francesco  v,  Barnum,  45  Ch. 
lowed  in  Cora  v.  Matthews  L.  R.  Div.  430;  60  L.  J-  Ch.  63;  63  L.T. 
(,1893),!  Q.  B.  310."  R.  438. 

'  Walter  v.  Everard  (1891),  2  Q.  B. 
369;  60  L.  J.  Q.  B.  738. 
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§  ISYS.  Test  of  mental  capacity. — On  an  application,  under 
the  statute,  for  the  appointment  of  a  conservator  for  an  insane 
or  distracted  person,  the  true  and  proper  test  is  whether  the 
defendant  has  sufficient  mental  capacity  to  transact  ordinary 
business,  and  to  take  care  of  his  property  and  manage  it.  If  he 
is  incapable  of  understanding  and  acting  with  discretion  in 
the  ordinary  affairs  of  life,  then  he  is  a  person  of  unsound 
miiid,  and  incapable  of  managing  his  estate.  And  on  the  trial 
of  a  proceeding  to  adjudge  a  party  insane  or  incapable  of 
managing  his  property,  the  execution  of  a  deed  conveying 
the  respondent's  property  to  a  trustee,  after  the  institution 
of  the  proceeding,  can  have  no  special  bearing  on  the  merits 
of  the  case.'  In  an  action  attacking  a  deed  of  gift  for 
want  of  mental  capacity  in  the  grantor,  the  court  properly  in- 
structed the  jury  that  it  was  only  necessary  that  the  grantor 
should  have  had  a  disposing  mind  at  the  time  of  its  execu- 
tion,— that  is,  mental  capacity  to  comprehend  the  nature  and 
quality  of  his  act,  the  nature  and  extent  of  his  property,  and 
of  the  claims  of  the  grantees  on  his  bounty;  and  that  the 
question  was  not  whetlier  the  grantor  was  sane  or  insane  at  the 
time  of  the  execution  of  the  deed.^  Where  a  party,  in  antici- 
pation of  death,  and,  with  a  view  to  that  event,  makes  final 
disposition  of  his  property,  whether  entirely  by  will  or  entire- 
ly by  ante-mortem  transfers,   or   by  both,  the  test  of  mental 

'  Snyder  v.  Snyder,  142  111.  60,  per  taken  in  his  contention  that  the  in- 

Craig,  J.:  "In Indiana,  under  a  statute  struction  does  not  fix  any  standard  by 

quite    similar    to   ours.,   in   Fiscus  u.  which  the  jury  is  to  be  governed.  The 

Turner,  125  lud.  46,  where  the  jury  jury  were  told,  in  substance,  that  if 

had  been  instructed  that  if  they  be-  Nanc,v  Fiscus,  the  appellant,  was  so 

lieved,    'from  the   evidence,   that  in  far  deprived  of   reason  that  she  was 

Nancy  Fiscus  there  is  an  essential  pri-  no   longer   capable  of  understanding 

vation  of  her  reasoning  faculties,  or  if  and  acting  with  discretion  in  the  or- 

she   is    incapable    of     understanding  dinary  affairs  of  life,  she  was  insane, 

and  acting  with  discretion  in  the  or-  within  the  meaning  of  the  law.    This, 

dinary  affairs  of  life,  then  she  is  a  we  think,  was  a  correct  definition  of 

person  of  unsound  mind, and  incapable  insanity,  and  one  that  was  easily  un- 

of  managing  her  estate, and  you  should  derstood  by  the  jury.'  "  See  also,  Mc- 

sofind.'  This  instruction  having  been  Cammon  v.  Cunningham,  108  Ind.545. 

challenged,    in   passing  upon  it  the  ^  Jones «.  Jones,  17  N.  Y,  Supl.  905. 
court  said :  'We  think  counsel  is  mis- 
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capacity  to  do  so  is  the  same,  towit,  that  applicable  in  the 
case  of  wills.' 

§  1379.    Evidence  of  mental  capacity — Limit  as  to  time. — 

On  the  issue  whether  a  person  was  insane  at  the  time  of  mak- 
ing a  contract,  evidence  of  his  mental  condition  eight  months 
afterwards  was  excluded.  It  was  held  that  the  party  offering 
the  evidence  had  no  ground  of  exception.  On  the  issue  whether 
a  person  is  insane  on  a  certain  day,  the  judge  presiding  at  the 
trial  is  not  bound  to  instruct  the  jury  that,  "  in  the  absence  of 
frenzy  or  raving  madness,  delusion  is  the  true  and  legal  test  of 
insanity.  An  insane  delusion  consists  in  the  belief  of  things 
as  real  which  do  not  in  fact  exist,  or  which  a  rational  person 
would  not  believe."^  In  North  Carolina  it  is  competent  to  in- 
troduce testimony  that  a  person  is  sane  or  insane  at  the  time 
of  trial,  as  tending  to  show  the  condition  of  his  mind  at  a  pre- 
vious period  when  some  act  was  done  by  him,  the  validity  of 
which  depended  upon  his  mental  capacity,  and  such  evidence 
does  not  become  incompetent  by  the  mere  lapse  of  time.  The 
jury  must  judge  of  its  weight.' 


1  Young  V.  Otto,  57  Minn.  307 ;  59  N. 
"W.  Eep.  199. 

'Wright  V.  Wright,  139  Mass.  177. 
See  also,  Commonwealth  v.  Pomeroy, 
117  Mass.  143,  148;  White  v.  Graves, 
] 07  Masa.325, 327.  In  Wright  v .  Wright, 
139  Mass.  177,  the  court  said:  "The 
plaintiff's  first  request  for  a  ruling  was 
misleading  in  form,  and  might  well 
have  been  understood  to  mean  that  the 
plaintiff  could  get  rid  of  the  burden  of 
proving  insanity  at  the  moment  of  the 
assignment,  by  proving  it  at  some 
earlier  time.  This,  of  course,  is  not 
so.  The  plaintiff  might  have  made 
out  a  prima  facie  case  in  that  way,  but 
the  burdenof  proof  wason  him, and  did 
not  shift.  Howeu.  Howe,  99Mass.  88, 
98;  Powers  B.  Russell,  13  Pick.  (Mass.) 
69,  76;  Crowninshield  v.  Crownin- 
shield,2  Gray(Mass.),524,534.  See  Sta- 
ples V.  Wellington,  58  Maine,  453,  460. 
The  jury  were  instructed  that,  if  in- 
sanitv,    not   due  to  a  violent  disease, 


was  proved  at  a  time  previous  to  the 
contract,  at  a  period  not  too  far  back, 
the  insanity  was  presumed  to  con- 
tinue unless  there  was  evidence  to 
control  that  presumption.  This  was 
all  that  the  plaintiff  had  a  right  to 
ask." 

3  Berry  v.  Hall,  105  N.  Car.  154; 
People  «.  Farrell,  31  Cal.  576;  Free- 
man V.  People,  4  Denio  (N.  Y.),  9. 
Wright  u.  Wright,  139  Mass.  177, 
per  Holmes,  J. :  "The  fourth  request 
is  more  or  less  sanctioned  by  some 
cases  in  which  a  judge,  whose  duty  it 
was  to  decide  both  facts  and  law,  has 
laid  down  delusion  as  the  test  of  in- 
sanity upon  which  he  should  act. 
But  it  deals  with  a  question  which  is 
mainly  one  of  fact,  and  one  upon 
which  courts  have  been  increasingly 
unwilling  to  lay  down  sweeping  rules. 
Whether  Mrs.  Wright  was  competent 
to  make  the  assignment  was  a  ques- 
tion of  degree,  to  be  determined  by 
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§  1380.    Inquisition  in  lunacy — Decree  when  conclusive. — 

The  adjudication  of  lunacy  renders  subsequent  contracts  by  the 
lunatic  invalid, so  long  as  it  stands,  whether  he  has  a  guardian  or 
not;  and  while  it  stands,  that  is,  in  the  absence  of  a  decree  of  re- 
storation, it  is  conclusive,  so  that  its  effect  on  the  contracts  of  the 
insane  person  can  not  be  overcome  by  proof  that  he  has  become 
capable  of  managing  his  own  affairs.'  Where  the  guardian  was 
discharged  as  unsuitable  and  no  other  guardian  was  appointed, 
in  ejectment  by  the  lessee  of  the  ward,  under  a  lease  made  after 
such  discharge,  the  decree  adjudging  the  ward  insane  is  not 
conclusive  of  his  insanity  when  the  lease  was  made.^  Where, 
in  an  action  by  the  guardian  of  an  insane  person  to  recover 


the  jury  on  all  the  facts  and  circum- 
stancea  of  the  case.  The  court  fol- 
lowed the  usual  practice,  in  leaving 
it  to  the  jury,  in  general  terms, 
whether  Mrs.  Wright  was  of  unsound 
mind,  and  incapable  of  understanding 
and  deciding  upon  the  terms  of  the 
contract.  See  Townsend  v.  Pepperell, 
99  Mass.  40,  46  ;  Whitney  v.  Twombly, 
136  Mass.  145, 147;  Staples  u.  Welling- 
ton, 58  Maine,453  ;Dennett  v.  Dennett, 
44  N.  H.  531,  538;  Gardiner  ?;.  Gardi- 
ner, 34  N.  Y.  155 ;  Smee  v.  Smee,  L.  R. 
5  P.  D.  84;  Boughton  v.  Knight,  L.  R. 
3  P.  &  D.  64;  Banks  v.  Goodfellow, 
L.  R.  5  Q.  B.  549;  Smith  v.  Tebbitt, 
L.  R.  1  P.  &D.  398." 

'  Kiehne  v.  Wessell,  53  Mo.  App. 
667,  per  Rombauer,  P.  J. :  "  The  rule 
at  common  law  is  that  insanity  once 
proved  to  have  existed  is  presumed  to 
continue,  unless  it  was  accidental  or 
temporary  in  its  nature,  as  where  it 
was  occasioned  by  violence  or  disease. 
2  Greenleat  on  Evidence,  §  371 ;  Hix 
V.  Whittemore,  4  Mete.  (Mass.)  545; 
Shelford  on  Lunacy,  275  (2  Law  Lib. 
175).  The  plaintiff  offered  no  evi- 
dence that  the  defendant's  insanity 
in  this  case  was  due  to  temporary 
causes.  The  rule  under  the  statute 
makes  this  presumption  conclusive  in 
the  case  of  an  adjudication  of  lunacy, 


as  was  held  by  the  supreme  court  in 
Rannells  v.  Gerner,  80  Mo.  474.  In 
that  case  Sherwood,  J.,  cites  with  ap- 
proval Imhoff  V.  Witmer,  31  Pa.  St. 
243,  where  it  is  said  that,  after  inqui- 
sition, the  fact  of  lunacy  can  not  be 
controverted  by  evidence  of  lucid  in- 
tervals at  the  moment  of  contrac- 
tion." 

^  Will  worth  V.  Leonard,  156  Mass. 
277;  31  N.  E.  Rep.  299,  per  Morton, 
J.:  "So  long  as  the  guardianship 
continued,  the  decree  of  the  probate 
court  may  well  have  been  regarded  as 
conclusive  on  the  question  of  the 
ward's  sanity,  on  the  ground  that  the 
decree  fixed  the  ward's  status  as  to 
all  the  world,  and  also  because  it 
might  greatly  have  embarrassed  the 
execution  of  his  trust  if  the  guardian 
could  have  been  compelled  to  try  the 
question  of  his  ward's  sanity  in  every 
action  for  or  against  him.  AVhite  v. 
Palmer,  4  Mass.  147 ;  Leonard  v.  Leon- 
ard, 14  Pick.  (Mass.)  280;  Leggate  d. 
Clark,lll  Mass.308,310.  But  when  the 
guardianship  has  terminated,  and  a 
controversy  has  arisen  between  third 
parties,  one  of  whom  claims  under  a 
contract  made  with  the  ward  after  the 
termination  of  the  guardianship,  the 
reason  ceases  for  holding  the  decree 
conclusive." 
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land  conveyed  by  his  ward,  it  appeared  that  the  ward  having 
appealed  from  a  judgment  declaring  him  insane,  conveyed  the 
land  in  dispute  to  defendant,  in  consideration  of  support  during 
his  life,  and  on  his  appeal  the  ward  was  adjudged  insane,  and 
plaintiff  was  appointed  his  guardian,  it  was  held  that  defend- 
ant, having  pleaded  the  sanity  of  the  ward  at  the  time  of  the 
conveyance,  was  entitled  to  show  it,  since  the  judgment  was 
suspended  by  reason  of  the  appeal,  and  there  was  not  at  the 
time  of  the  conveyance  any  guardian  of  the  ward's  person  or 
estate,  and  the  judgment  appealed  from  was  only  prima  facie 
evidence  against  third  persons  of  his  insanity.' 

§  1381.   The  finding  npon  an  inqnisition  not  conclnsive. — A 

finding  by  an  inquisition  in  lunacy  that  the  alleged  lunatic 
was  of  unsound  mind,  and  incapable  of  the  government  of 
herself  and  of  her  estate  at  a  time  anterior  to  her  conveyance 
of  a  part  of  it,  is  not  conclusive  against  the  grantee.  In  an 
action  by  the  lunatic's  guardian  to  set  aside  such  conveyance, 
the  grantee  may  show  that  the  alleged  lunatic  possessed  suffi- 
cient mind  to  understand,  in  a  reasonable  manner,  the  nature 
and  effect  of  the  act  she  was  engaged  in  when  she  made  the 
conveyance.^  An  inquisition  under  a  writ  de  lunatico  inqui- 
rendo,  stating  that  at  the  time  of  the  execution  of  a  deed  the 
grantor  was  non  compos  mentis,  is  presumptive  but  not  conclu- 
sive evidence  of  the  grantor's  incapacity  in  an  action  wherein 

'  Grimes  v.  Shaw,  2 Texas  Civ.  App.  son  or  his  estate;  and,  when  such  is 

20;    21   S.  W.   Eep.  718,  per    Pleas-  the  case,  it  seems  a  judgment  in  lu- 

ants,   J.:      "Our  supreme  court,   in  nacy    is   xjnly   prima  facie  evidence 

accord  with  the  great  weight  of  au-  against  third  persons.     Fide  Black  on 

thority,  has  said  that  a  contract  made  Judgments,  p.  803,  §  802 ;  Van  Deusen 

with  one  who  has  been  adjudged  in-  v.  Sweet,  51  N.  Y.  378;  Aber  i).  Clark, 

sane,  and  is  under  the  control  and  ION.  J.  Law,  217;  18  Am.  Dec.  417." 
custody  of  a  guardian,  duly  appoint-        ^Mott  v.  Mott,  49  N.  J.  Eq.  192;  22 

ed,  is  void.     Vide  Elston  v.  Jasper,  45  Atl.  Eep.  997.  See  also.  Hunt  v.  Hunt, 

Texas,  409.    But  in  this  case  the  judg-  13  N.  J.  Eq.  161 ;  Yauger  v.  Skinner, 

nient  of  lunacy  pronounced  by  the  14  N.  J.  Eq.  389;  Hill  w.Day,  34  N.  J. 

county  court  was   suspended  by  the  150;  Reeves  v.  Morgan,  48  N.  J.  Eq. 

appeal,  and  the  supersedeas  bond  at  415;  21  Atl.  Rep.  1040;  Earle  v.  Nor- 

the  time  of  the  purchase  of  the  land  folk,  etc,  Co.,36N.  J.  Eq.  188,affirmed 

by  appellant,  and  at  that  time  B.  was  37  N.  J.  Eq.  315;  Eaton  «.  Eaton,  37 

without  a  guardian  of  either  his  per-  N.  J.  Law,  108. 
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a  party  claims  under  the  deed.'  Where  a  person  conveys  land 
who  has  been  duly  adjudged  a  lunatic  his  death  is  no  bar  to  a 
traverse  of  the  inquisition  by  his  grantee.^ 

§  1382.   Lunacy  adjudged — Contracts  thereafter  void. — The 

law  is  well  settled  that  a  lunatic  whose  lunacy  has  been  judi- 
cially determined  and  for  whom  a  committee  has  been  ap- 
pointed, is  incapable  of  entering  into  any  contract,  and  that 
any  contract  which  he  may  assume  to  make  while  in  that  situa- 
tion, is  absolutely  void.'  The  court  will  not  inquire  whether 
the  lunacy  in  fact  continued  and  existed  when  the  contract  was 
made.  The  presumption  of  its  continuance  is  conclusive  as  to 
all  dealings  after  the  inquisition  until  it  has  been  superseded. 
The  court  on  the  finding  of  an  inquisition  establishing  lunacy 
is  vested  with  jurisdiction  over  the  person  of  the  lunatic  and 
assumes  the  custody  and  control  of  his  estate,  which  it  man- 
ages through  the  committee  appointed  in  the  proceedings,  as 
its  bailiff  or  agent,  and  although  the  title  of  the  lunatic  to  his 
property  is  not  divested  by  the  proceedings,  he  can  no  longer 
buy  or  sell,  or  enter  into  any  contract  or  dealing  binding  him 
or  his  estate.'  Tlie  incapacity  of  a  lunatic  whose  lunacy  has 
been  judicially  ascertained  in  lunacy  proceedings  to  bind  him- 
self, does  not  relieve  his  estate  from  debts  or  liabilities  in- 
curred anterior  to  the  lanacy.  But  he  can  not  be  sued  without 
permission  of  the  court,  except  at  the  peril  of  the  party  prose- 
cuting, of  having  his  action  restrained,  and  of  being  adjudged 
in  contempt. °  The  court  has  power,  on  an  application  to 
supersede  the  commission,  where  reasonable  grounds  appear, 
to  inquire  whether  the  lunacy  still  continues,  and  even  in  a 
doubtful  case  to  direct  the  inquiry;  it  may  also,  in  its  discre- 

'  Van  Deusen   v.    Sweet,   51   N.  Y.  Wadsworth  v.   Sharpsteen,   8   N.   Y. 

378.     See   L' Amoreaux  v.  Crosby,  2  388;  L'Amoreaux  ti.  Crosby,  2  Paige 

Paige  Ch.   (N.  Y.)  422-427;  Hart  v.  (N.   Y.),  422;   Hughes   v.  Jones,  116 

Deamer,  6  Wend.  (N.Y.)  497;  Oris-  N.  Y.  67. 

wold  V.  JMiller,  15  Barb.  (N.  Y.)  520.  *  People,  ex  rel.  Smith,   u.  Commis- 

'Iii   re  Owens,   18  N.  Y.  Supl.  850.  sioners,   100  N.  Y.  215;   In  re   Otis, 

And   see  Yanger  v.  Skinner,  14  N.  J.  101  N.  Y.  580. 

Eq.   ,S89;  E.i:  parte  Christie,  5   Paige  * /n  re  Heller,  3  Paige  (N.  Y.),  199; 

(N.  Y.),  2-12;  Medloch    c.  Cogburn,  1  In  re  Hopper,  5  Paige  (N.  Y.),  489. 

Rich.  Ki|.  (S.  Car.)  177.  See  also  Crippen  v.  Culver,  13  Barb. 

8  Carter  v.  Beckwith,  12S  X.  Y.  312 ;  (N.  Y.)  424. 
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tion,  make  the  reasonable  costs  and  expenses  a  charge  upon 
the  lunatic's  estate,  and  this,  although  the  traverse  prove  un- 
successful.' The  fact  that  a  mortgagor  made  default  in  paying 
the  interest  does  not  deprive  him  of  the  right  of  redemption  if 
the  other  party  made  no  attempt  to  declare  a  forfeiture  on  that 
account  until  after  the  mortgagor  had  been  adjudged  insane, 
since  the  rights  of  an  insane  person  can  be  affected  only  by  a 
decree  of  court." 


'  Carter  v.  Beckwith,  128  N.  Y.  312, 
per  Andrews,  J. :  "It  has  been  the 
usual  practice  to  allow  to  the  peti- 
tioner for  a  commission  the  costs  and 
expenses  of  proceedings  in  lunacy  out 
of  the  estate  of  the  lunatic,  where 
they  have  resulted  in  the  appointment 
of  a  committee.  Rule  85  of  the  su- 
preme court  authorizes  the  committee 
to  pay  such  costs  and  expenses  with- 
out the  order  of  the  court,  where  they 
do  not  exceed  fifty  dollars,  but  if  they 
exceed  that  sum,  payment  can  not  be 
made  without  the  special  order  of  the 
court.  It  was  said  by  the  chancellor 
in  the  case /rare  Giles,  11  Paige  (N.Y.), 
638,  that  if  the  petitioner  fails  to  es- 
tablish the  lunacy,  he  must  bear  his 
own  costs,  but  that  he  will  not  be 
charged  with  costs  if  he  proceeded  in 
good  faith  and  upon  probable  cause. 
To  the  same  effect  on  the  last  point  is 
the  remark  of  Chancellor  Kent  in 
Brower  v.  Fisher,  4  Johns.  Ch.  (N.Y.) 
441.  The  English  rule  seems  to  be 
less  stringent,and  costs  willbeallowed 
to  the  petitioner,  although  the  alleged 
lunatic  be  found  by  the  inquisition  to 
be  of  sound  mind.  (Nelson  v.  Dun- 
combe,  9  Beav.  211.)  It  was  held  in 
matter  of  Conklin,  8  Paige  (N.  Y.), 
450,  that  a  solicitor  who  unsuccessful- 
ly opposes  a  commission  of  lunacy, 
has  no  legal  claim  on  ground  of  con- 
tract for  his  services,  but  that  the 
court  may  in  its  discretion  allow  the 
solicitor  his  taxable  costs  out  of  the 
luna:tic's  estate    where    the    circum- 


stances are  such  that  the  chancellor, 
if  applied  to,  would  have  sustained  or 
directed  the  opposition,  and  a  small 
allowance  was  made  in  that  case." 

'  Helbreg  v.  Schumann,  150  111.  12 ; 
37  N.  E.  Rep.  99,  per  Craig,  J. :  "No 
injustice  will  be  done  here.  The 
plaintiff  (the  purchaser  at  the  sale) 
will  be  entitled  to  the  redemption 
money  so  far  as  that  goes,  and,  for  the 
rest,  he  has  the  bond  or  covenant  of 
the  mortgagor  for  repayment.  The 
mortgagee  will  have  the  full  amount 
of  his  debt  and  interest,  which  is  all 
he  can  require.  The  parties  may  be 
placed  in  statu  quo.  In  equity  this 
seems  to  fall  within  the  third  kind  of 
fraud  enumerated  by  Lord  Hardwicke 
in  Earl  of  Chesterfield  v.  Ganssen,  1 
White  &  T.  Lead.  Cas.  Eq.  541,  572, 
namely,  fraud  which  must  be  pre- 
sumed from  the  circumstances  of  the 
parties,  and  which  goes  further  than 
the  rule  of  law,  which  is  that  it  must 
be  proved,  not  presumed.  But  it  is 
wisely  established  in  the  court  of 
chancery,  to  prevent  taking  surrepti- 
tious advantage  of  the  weakness  or 
necessity  of  another,  'which  know- 
ingly to  do  is  equally  against  con- 
science as  to  take  advantage  of  his 
ignorance.'  So  that  the  attempted 
forfeiture  by  demanding  and  obtain- 
ing possession  of  the  premises  from 
the  wife  of  Julius  Schumann,  after 
he  had  been  adjudged  insane,  must  be 
regarded  as  fraudulent,  and  we  think 
the  complainant,   upon  making  full 
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§  1383.  Taking  commercial  paper  from  lunatic. — The  pur- 
chaser of  coramercial  paper  takes  with  constructive  notice  of 
all  legal  disabilities  of  the  parties,  such  as  infancy,  coverture, 
and  unsoundness  of  mind.'  That  the  maker  of  a  note  was  of 
unsound  mind  at  the  time  of  its  execution  constitutes  a  good 
defense  to  an  action  on  the  note.^  In  a  recent  Indiana  case  in 
an  action  upon  a  note,  the  answer  alleged  that  defendant  was 
of  unsound  mind  at  the  time  of  its  execution,  and  the  reply 
alleged  that,  with  the  mind  which  he  had  when  he  executed 
the  note,  defendant  had  done  business  for  more  than  thirty 
years,  and  made  a  large  amount  of  money;  that  he  had  re- 
ceived full  value  for  the  note,  and  used  the  consideration  so 
received  in  his  life-time;  that  he  well  understood  the  transac- 
tion; that  he  never  attempted  to  rescind  the  contract;  and 
that  he  was  never  adjudged  to  be  a  person  of  unsound  mind, 
and  never  so  considered  by  his  family  or  friends,  but  the  court 
held  the  reply  insufficient.' 

§  1384.  Settlements  with  lunatics  for  injuries. — In  an  action 
for  personal  injuries,  where  defendant  pleads  a  settlement,  a 
reply  that  plaintiff  was  of  unsound  mind  when  the  settlement 
was  procured,  and  that  the  consideration  had  been  returned, 
is  faulty,  since  it  neither  alleges  that  plaintiiif  was  restored  to 
reason,  and  then  disaffirmed  the  contract,  nor  that  his  un- 
soundness continued,  and  that  the  settlement  was  disaffirmed 
by  a  guardian.  And  an  allegation  in  the  reply  that  defendant 
knew  of  plaintiff's  mental  unsoundness  at  the  time  the  settle- 
ment was  procured  does  not  relieve  him  from  the  necessity  of 
disaffirmance.' 

payment  of  all  moneys  agreed  to  be  gela,  87  Ind.  414;  Wilder  v.  Weakley, 

paid,  interest  and  taxes,  was  entitled  34  Ind.  181. 

to  relief  in  equity."  *  Louisville,   N.    A.  &  0.  R.  Co.  ii. 

1  McClain  v.  Davis,  77  Ind.  419.  Herr,  135  Ind.  591 ;  35  N.  E.  Rep.  556, 

^Reinskoft  t).  Rogge,  37  Ind.   207;  per  Hackney,  J. :     "There  is  no ques- 

Wilder  v.  Weakley,  34  Ind.  181 ;  Co-  tion  but  that  contracts   executed  or 

penrath  v.  Kienby,  83  Ind.  19;   Mus-  executory   may    be    avoided   on    the 

selman  V.  Cravens,  47  Ind.  1.  ground  that  the  maker  was  of  unsound 

'  Voris  v.  Harshbarger  (Ind.  1895),  mind,  but  what  is  necessary  to  accom- 

39  N.   E.  Rep.  521.     And  see  Fay  ■».  plish  the  avoidance?     Here  the  con- 

Burditt,  81  Ind.  433 ;  Fulwider  v.  In-  tract  was  executed  by  one  not  under 
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§  1385.  Gifts  by  person  of  unsound  mind. — Where  money  is 
received  as  a  gift  from  a  person  of  unsound  mind,  the  law 
implies  that  it  is  held  by  the  donees  for  the  use  and  benefit  of 
the  donor.  And  an  action  lies  in  favor  of  an  administrator 
for  money  received  by  defendants  from  the  decedent  under 
circumstances  showing  that  in  equity  and  good  conscience 
they  ought  not  to  retain  it.'     If  a  person    of   unsound  mind 


guardianship,  and  not  judicially  de- 
termined to  be  of  unsound  mind.  The 
contract  waa  more  than  an  executory 
contract;  it  was  executed  in  part. 
Such  contracts  are  not  void,  but  are 
merely  voidable,  and  to  avoid  them  it 
is  necessary  that  they  shall  be  dis- 
aflfirmed.  Ashmead  v.  Reynolds,  127 
Ind.  441;  26  N.  E.  Rep.  80;  Boyer  v. 
Berryman,123  Ind.  451;  24N.E.  Rep. 
249;  Schufi  v.  Ransom,  79  Ind.  458; 
Fay  V.  Burditt,  81  Ind.-433;  Harden- 
brook  V.  Sherwood,  72  Ind.  403 ;  Wray 
V.  Chandler,  64  Ind.  146;  Freed  v. 
Brown,  55  Ind.  310 ;  Nichol  v.  Thomas, 
53  Ind.  42;  Musselman  v.  Cravens, 
47  Ind.  1.  As  said  in  Ashmead  v. 
Reynolds,  supra  :  "It  is  the  act  of 
disaffirming  which  destroys  a  voida- 
ble contract  or  deed,  and  not  the  pro- 
ceedings which  may  be  taken  to  give 
force  and  effect  to  the  disaffirmance 
after  it  has  been  made.'  See  also, 
Potter  V.  Smith,  36  Ind.  231,  and  Long 
V.  Williams.  74  Ind.  115.  The  reply 
does  not  allege  that  after  the  execu- 
tion of  the  contract  the  appellee's  rea- 
son was  restored,  nor  does  it  allege 
any  act  by  him,  or  a  guardian  for  him, 
disaffirming  the  contract.  Such  res- 
toration and  disaffirmance,  or  contin- 
ued unsoundness  of  mind  and  disaf- 
firmance by  guardian,  are  necessary 
to  the  sufficiency  of  a  plea  in  avoid- 
ance of  a  contract.  Hardenbrook  v. 
Sherwood,  supra.  No  guardianship 
being  alleged,  we  can  not  presume  its 
existence.  Insanity  being  alleged, 
and  it  not  appearing  that  he  had  been 
restored,  we  ism  not  presume  the  ex- 


istence of  that  condition  essential  to  a 
valid  disaffirmance  by  him.  While 
the  reply  does  allege  that  the  ap- 
pellee did  not  receive  or  accept  the 
money  or  the  pass,  it  alleges  the  ap- 
parently inconsistent  fact  that  both 
have  been  returned  to  the  appellant. 
The  construction  of  the  pleading  must 
be  taken  most  strongly  against  the 
pleader,  and  we  must  hold  the  theory 
of  the  pleading  to  be  that,  while  hav- 
ing been  put  in  possession  of  the 
money  and  the  pass,  his  mind  did  not 
concur  in  the  acceptance  of  the  same, 
and  that  they  were  returned.  That 
the  return  was  made  with  the  concur- 
rence of  the  appellee's  mind  is  a  fact 
essential  to  a  disaffirmance,  but  is,  as 
we  have  said,  absent  from  the  repl}'. 
North- Western  Insurance  Co.B.Blank- 
enship,  94  Ind.  535;  Lange  v.  Dam- 
mier,  119  Ind.  567;  21  N.  E.  Rep.  749; 
Boyer  v.  Berryman,  123  Ind.  451 ;  24 
N.  E.  Rep.  249." 

1  Teegarden  v.  Lewis  (Ind.  1893), 
35  N.  E.  Rep.  24,  per  Howard,  J.: 
"As  decedent  was  of  unsound  mind, 
he  could  make  no  such  gift,  and  the 
law  implies  that  the  money  so  re- 
ceived must  be  held  for  his  use  and 
benefit.  In  McFadden  v.  Wilson,  96 
Ind.  253,  the  court  quotes  with  ap- 
proval from  4  Wait's  Actions  and  De- 
fenses, p.  469,  that  'an  action  *  *  *  for 
money  had  and  received  is  an  equita^ 
ble  remedy  that  lies  in  favor  of  one 
person  against  another  when  that 
other  person  has  received  money 
either  from  the  plaintiff  himself  or 
third    persons    under    such    circum- 
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can  uot  enter  into  a  valid  contract,  or   make  a  valid  will,  he 
certainly  can  not  make  a  valid  gift.' 

§  1386.  Imbecility — Monomania. — In  the  absence  of  fraud, 
mere  imbecility  or  weakness  of  mind  in  a  grantor,  however 
great,  will  not  avoid  his  deed.^     So,   the  mere  fact  that  the 


stances  that  in  equity  and  good  con- 
science he  ought  not  to  retain  the 
same,  and  which,  ex  (zquo  et  bono, 
belongs  to  the  plaintiff.'  In  the  case 
which  we  are  considering,  tlie  ap- 
pellee, as  plaintiff,  is  the  personal 
representative  of  the  decedent,  and 
this  action  lies  in  his  favor  against 
the  appellants  for  money  received  by 
them  from  his  decedent  under  cir- 
cumstances showing  that  in  equity 
and  good  conscience  they  ought  not 
to  retain  the  same.  In  McQueen  v. 
Bank,  2  Ind.  413,  it  was  said  by  Black- 
ford, J.,  that,  'if  one  man  has  obtained 
money  from  another  through  the  me- 
dium of  oppression,  imposition,  ex- 
tortion, or  deceit,  such  money  is,  in 
contemplation  of  law,  money  received 
for  the  use  of  the  injured  party.'  In 
the  case  before  us  the  money  was  ob- 
tained from  one  whom  the  jury  find 
to  have  been  at  the  time  a  person  of 
unsound  mind;  and  here  also  it  must 
be  true  that  the  monej'  was  received 
for  the  use  of  the  injured  party.  See 
also,  Ferguson  v.  Dunn,  28  Ind.  58; 
Moore  v.  Shields,  121  Ind.  26";  23  N. 
E.  Rep.  89;  Bullard  v.  Hascall,  25 
Mich.  132;  IMason  c.  Waite,  17  Ma^s. 
560.  The  verdict  finds  that  appellants 
received  the  money  from  the  decedent 
while  he  was  of  unsound  mind,  and 
that  they  refuse  to  pay  the  same  over 
to  the  administrator.  To  the  fact  so 
found  the  law  affixes  the  conclusion 
that  appellants  hold  the  money  re- 
ceived without  right,  and  this  is  suffi- 
cient. Gordon  v.  Stockdale,  89  Ind. 
240." 

'  See  Willett  v.  Porter,  42  Ind.  250; 
Schuff  V.  Ransom,  79  Ind.  458;  Riggs 


V.  Society,  84  N.  Y.  330;  Fiscus  v. 
Turner,  125  Ind.  46;  24  N.  E.  Rep. 
662. 

'  Mulloy  V.  Ingalls,  4  Neb.  115,  per 
Gautt,  J. :  "Deeds  of  all  such  persons 
are  void ;  but  mere  imbecility  or  weak- 
ness of  mind,  however  great,  will  not 
avoid  a  deed  or  contract,  unless  there 
be  evidence  to  show  a  total  want  of 
reason  or  understanding,  because,  as 
is  said  in  Blanchard  v.  Nestle,  re- 
ported in  3  Denio  (N.  Y.)  37,  'our  law 
does  not  distinguish  between  different 
degrees  of  intelligence.  It  does  not 
deny  to  a  man  of  very  feeble  mind  the 
right  to  make  contracts  and  manage 
his  own  affairs.  In  the  absence  of 
fraud,  mere  imbecility  in  the  grantor, 
however  great  it  may  be,  will  not 
avoid  his  deed.'  Hence,  there  is  no 
grade  of  understanding  between  the 
highest  and  the  lowest,  which  inca- 
pacitates a  man  from  making  a  con- 
tract, where  there  is  no  fraud,  imposi- 
tion or  undue  influence  practiced  upon 
him.  And  I  may  repeat,  as  is  so  weh 
said  by  Yerplanck, Senator,  in  Stewarts 
V.  Lispenard,  26  Wend.  (N.  Y.)  303, 
'to  establish  any  standard  of  intellect 
or  information,  beyond  the  possession 
of  reason  in  its  lowest  degree,  as  in 
itself  essential  to  legal  capacity,  would 
create  endless  uncertainty,  difficulty 
and  litigation,  would  shake  the  secu- 
rity of  property,  and  wrest  from  the 
aged  and  infirm  that  authority  over 
their  earnings  or  savings  which  is  of- 
ten their  best  security  against  injury 
and  neglect.  If  you  throw  aside  the 
old  common-law  test  of  capacity,  then 
proof  of  wild  speculation,  or  extrava- 
gant and  peculiar  opinions,  or  of  for- 
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grantor's  mind  may  be  impaired  by  age  or  disease  does  not 
render  bim  incompetent  to  convey.  Tbe  legal  test  is  the 
capacity  to  understand  the  nature  and  effect  of  the  transaction. 
While  a  person  may  be  insane  on  one  subject  and  sane  upon 
others,  yet  to  invalidate  an  instrument  because  of  monomania 
or  partial  insanity,  it  must  appear  that  the  defect  related  to 
the  subject  of  the  contract  in  question.  The  burden  is  on  the 
party  asserting  the  hullucination  to  show  its  existence  at  the 
time  of  the  making  of  the  contract  and  that  it  related  to  the 
transaction  in  question.' 

§  1387.    Delusions  of  the  donor  as  to  subject  of  gift. — To  set 

aside  a  gift  of  property  because  of  the  unsoundness  of  mind  of 
the  donor,  it  is  not  essential  to  show  that  he  was  an  idiot  or 
an  imbecile  at  the  time.  It  is  sufficient  to  show  that  he  was 
laboring  under  a  delusion  out  of  which  he  could  not  be  rea- 
soned, which  led  him  to  make  the  gift,  and  which  so  took 
possession  of  his  mind  that  he  could  not  act  sensibly  upon  the 
subject.  If  such  delusion  exist  upon  one  subject,  the  person, 
as  to  that,  is  of  unsound  mind,  although  in  regard  to  other 
subjects  he  may  reason  and  act  intelligibly.^  Where,  therefore, 

getiulness  or  prejudices  of  old  age,  Benoist  v.  Murrin,  58  Mo.  307.  Nor 
might  be  sufficient  to  shake  the  fair-  do  delusions  or  hallucinations  avoid 
est  conveyance,  or  impeach  the  most  capacity  not  touching  the  subject- 
equitable  will.  The  law,  therefore,  in  matter  of  the  contract.  The  party 
fixing  the  standard  of  positive  legal  seeking  to  avoid  a  contract  by  reason 
competency,  has  taken  a  low  standard  of  a  hallucination  must  show  its  ex- 
cf  capacity ;  but  it  is  a  clear  and  defl-  istence  at  the  time  of  making  the  con- 
nite  one,  therefore,  wise  and  safe.  It  tract,  and  that  the  hallucination  was 
liolds,  in  the  language  of  a  late  Eng-  of  a  character  affecting  his  capacity, 
lish  commentator,  that  weak  minds  It  is  now  well  settled  that  delusions 
•differ  from  strong  ones  only  in  the  and  hallucinations  must  directly  af- 
«xtent  and  power  of  these  faculties ;  feet  the  act  in  question,  in  order  to 
but,  unless  they  betray  a  total  loss  of  incapacitate.  1  Wharton  and  Stille's 
understanding,  or  idiocy  or  delusion,  Medical  Jurisprudence,  §  3.  And 
they  can  not  properly  be  considered  even  where  there  is  an  existing  delu- 
unsound.'  Shelford  on  Lunacy,  39."  sion  as  to  the  subject-matter  of  the 
1  Cutler  V.  Zollinger,  117  Mo.  92,  per  contract,  it  has  been  held  that  the 
Black,  P.  J.:  "To  invalidate  an  in-  capacity  to  contract  in  respect  of  that 
strument  because  of  monomania  or  subject-matter  is  still  a  question  of 
partial  insanity,  it  must  appear  that  fact.  Jenkins  v.  Morris,  L.  R.  14 
the    partial   insanity    related  to  the  Ch.  Div.  674." 

subject  of  the  contract  in  question.  ^ Biggs  D.American  Tract  Society, 
116 
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it  appeared  that  a  person,  under  the  influence  of  an  insane  and 
baseless  belief  that  his  wife  and  children  had  conspired  to- 
gether to  injure  him,  for  the  purpose  of  preventing  them  from 
inheriting,  gave  a  large  portion  of  his  estate  to  defendant  un- 
der an  arrangement  that  defendant  was  to  pay  him  interest 
thereon  during  his  life,  this  arrangement  having  been  advised 
by  an  agent  of  the  defendant,  who  well  knew  his  mental  con- 
dition, it  was  held  that  the  gift  was  invalid,  and  that  defend- 
ant was  properly  required  to  return  the  property;  also,  that  it 
was  immaterial  to  inquire  whether  restoration  could  be  made 
without  impairment  of  defendant's  estate.'  Exaggerated  and 
absurd  suspicions,  if  founded  upon  facts  from  which  the  per- 
son entertaining  them  was  satisfied  to  deduce  them,  are  not 
indications  of  unsoundness  of  mind,  although  extending  very 
much  beyond  what  was  justified  by  the  circumstances.  Hence 
they  do  not  disqualifj''  one  who  is  allowed  to  manage  his  own 
affairs  from  making  a  disposition  of  his  property  which  is 
binding  on  himself  and  his  heirs.  Delusions  unconnected 
with  the  subject  of  a  transaction  do  not  disqualify.* 


§  1388.   Instrument   executed  before  notice  of  insanity  or 

office  found. — The  deed  of  a  person  of  unsound  mind  made  be- 
fore the  insanity  has  been  officially  declared,  to  one  who  has 
no  knowledge  of  the  grantor's  incapacity,  is  only  voidable, 
and,  in  order  to  avoid  it,  the  consideration  received  must 
be  tendered  to  the  grantee.'     And  the  same  is  true  of  a  mort- 

95  N.  Y.  503,  per  Danforth,  .T. :  "If  de-  24  N.  E.  Rep.  249.     In   Fulwider  d. 

lusion  existed   upon  one  subject,  he  Ingles,  87  Ind.  414,  the  court  approved 

was,  as  to  that,  of  unsound  mind,  al-  the  doctrine  that  -when  a  person  ap- 

though  in  regard  to  other  subjects  he  parently    of    sound    mind,    and    not 

might  reason   and   act  like  a  rational  known    to    be   otherwise,    fairly  and 

man.    American  Seamen's  Friend  So-  iona  fide  purchases  property,  and  the 

cii-ty  V.  Hopper,  33  N.  Y.619 ;  Boughton  contract  becomes  so  far  executed  that 

V.  Knight,  L.  E.  3  Prob.  and  Div.  64;  the  parties  can  not  be  placed  in  statu 

Chipp  V.  FuUerton,  34  N.  Y.  190 ;  Dew  quo,  such  contract  can  not  afterwards 

V.  Clark,  3  Add.  Eccl.  79;  1  Story  on  be  set  aside,  either  by  the  alleged  in- 

Oontracts,  17."  sane  person  or  by  his  representative. 

'  Riggs   V.  American  Tract   Society,  In   Nichol   v.  Thomas,  53  Ind.  42,  it 

95  N.  Y.  503.  was  held  that  it  was  necessary  to  dis- 

2  Jones   V.    Hughes,    15   Abb.  N.  C.  affirm  the  contract,  but  that  it  was  not 

(N.  Y.)  141.  necessary  in  that  case  to  restore  the 

'  Boyer  v.  Berryman,  123  Ind.  451;  consideration. 
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gage.  It  will  not  necessarily  be  annulled  by  a  mere  showing 
of  incapacity;  and,  before  the  mortgage  is  set  aside  the  equita- 
ble rights  of  the  mortgagee  will  be  protected.'  The  deed  of  an 
insane  person  may  be  avoided,  as  against  a  grantee  without 
notice  of  the  grantor's  insanity,  and  as  against  an  innocent  pur- 
chaser from  such  immediate  grantee.  In  the  latter  case  it  is 
not  necessary  to  restore  the  consideration  paid  by  such  pur- 
chaser to  the  immediate  grantee.^ 

§  1389.  Where  the  party  is  committed  to  asylum  without  in- 
quisition.— One  sued  by  an  assignee  of  the  cause  of  action  can 
not  defend  on  the  mere  ground  of  the  insanity  of  the  assignor 
at  the  time  of  assigning  where  there  has  been  no  inquisition 
of  lunacy  found.  A  person  arrested  by  the  police,  and  under 
legal  process  summarily  committed  as  a  lunatic,  while  in  the 
asylum  assigned  his  claim  to  property  which  had  been  taken 
from  him  on  his  arrest,  and  which  was  then  held  by  defend- 
ant as  property  clerk  of  the  police  department.  It  was  held  that 
the  assignee's  action  to  recover  it  from  the  clerk  could  not  be 
defeated  on  the  ground  of  the  assignor's  alleged  incapacity  to 

'  Myers  w.  Knabe,  51  Kan.  720;  33  at  all.  The  more  insane  the  grantor 
Pao.  Rep.  602,  per  curiam:  "A  contract  was  when  the  bargain  was  made,  the 
or  conveyance  made  fairly  and  in  good  less  likely  will  he  be  to  retain  .the 
faith  with  a  lunatic  who  is  apparently  fruits  of  his  bargain  so  as  to  make 
sane,  and  before  any  finding  of  lunacy  restitution.  It  would  be  absurd  to 
is  made,  can  not  be  annulled  by  a  mere  annul  the  bargain  for  the  mental  in- 
showing  of  incapacity  at  the  time  it  competency  of  a  party,  and  yet  to  re- 
was  made.  If  the  other  party  entered  quire  of  him  to  retain  and  manage 
into  the  contract  without  any  knowl-  the  proceeds  of  his  sale  so  wisely  and 
edge  of  the  insanity,  his  equitable  discreetly  that  they  shall  be  forthcom- 
rights  must  be  protected  before  there  ing  when,  with  restored  intellect,  he 
can  be  a  rescission  or  annulment,  shall  seek  its  annulment.'  The  same 
Gribben  v.  Maxwell,  34  Kan.  8 ;  Leav-  doctrine  is  held  in  other  cases,  notably 
itt  V.  Files,  38  Kan.  26."  that  of  Hovey  v.  Hobson,  53  Me.  451, 

2  Dewey  v.  Algire,  37  Neb.  6;  55  and  Crawford  i).  Scovell,  94  Pa.  St.  48. 
N.  W.  Pep.  276,  per  Irvine,  C. :  "It  In  the  Maine  case  it  was  held  that  the 
is  well  said  by  Thomas,  J.,  in  Gibson  bona  fide  grantee  of  the  grantee  of  an 
V.  Soper,  6  Gray  (Mass.),  279,  that  'to  insane  person  must  rely  on  the  cove- 
say  that  an  insane  man,  before  he  can  nants  of  his  deed  for  restitution,  and 
avoid  a  voidable  deed,  must  first  put  that  it  is  not  necessary  that  he  should 
the  grantee  in  statu  quo,  would  be  to  be  placed  in  statu  quo  by  the  plaintiff, 
say  In  effect  that  in  a  large  majority  in  a  suit  to  vacate  the  conveyance." 
of  cases  his  deed  shall  not  be  avoided 
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assign  his  claim.'  The  fact  that  a  person  has  been  judicially 
committed  to  the  insane  asylum  does  not  necessarily,  without 
inquisition  found,  avoid  a  voluntary  transfer  made  by  him 
while  in  the  asylum.^     Where  a  person  who  has  not  been  ad- 


iWagenertJ.  Harriott  (N.  Y.  1887), 
20  Abb.  N.  Cas.  283,  per  McAdam, 
Ch.  J. .  "The  defendant  in  the  pres- 
ent case  is  a  stranger  to  Wedmark, 
and  can  not  litigate  the  question  o£ 
his  insanity.  If  Wedmark  had  been 
formally  adjudicated  a  lunatic,  and  a 
committee  of  his  person  and  estate 
had  been  appointed,  the  assignment 
made  by  him  would  have  been  abso- 
lutely void,  and  might  have  been  de- 
feated by  the  defendant  on  that 
ground.  Fitzhugh  v.  Wilcox,  12  Barb. 
(N.  Y.)  235;  Wadsworth  v.  Sherman, 
14Barb.(]Sr.Y.)  169;  2  Crary's Practice 
in  Special  Proceedings,  20.  The  in- 
capacity of  a  lunatic  (before  of- 
fice found)  has  been  frequently  lik- 
ened to  that  of  an  infant  whose 
contracts  are  voidable  —  not  void. 
While  either  may  avoid  his  contracts, 
the  privilege  is  personal  and  no 
stranger  can  avail  himself  of  it.  Upon 
this  ground,  it  has  been  held  that  an 
infant  may  by  indorsement  transfer 
a  promissory  note  (Cowen's  Transfer, 
§§  370,  1015,  and  cases  cited),  and  he 
may  join  in  an  assignment  for  the 
benefit  of  creditors  (Yates  v.  Lyon, 
61  N.  Y.  844),  and  no  one  but  the  in- 
fant or  his  legal  representatives  can 
question  the  legality  of  the  transfers, 
which  hold  good  until  legally  avoided, 
and  the  rights  of  parties  who  have  in 
the  meantime  been  compelled  to  pay 
are  protected  by  the  transfers." 

MVagener  v.  Harriott  (N.  Y.  1887), 
20  Abb.  N.  Cas.  283,  per  IMcAdam, 
Oh.  J..  "Wedmark  had  committed 
no  offense,  and  the  money  taken  from 
his  person  was  not  the  proceeds  of 
crime.  The  defendant  became  pos- 
sessed of  it  for  safe  keeping  only,  and 
was  bound  to  return  it  upon  demand. 


The  fact  that  Wedmark  was  commit- 
ted to  the  asylum  did  not  incapacitate 
him  from  making  a  legal  transfer  of 
the  right  of  action.  No  committee  of 
the  person  and  estate  of  the  lunatic 
has  been  appointed,  and  until  inquisi- 
tion and  ofiice  found,  the  acts  of  the 
lunatic  are  voidable  only— not  void 
(Ingraham  v.  Baldwin,  9  N.  Y.  45, 
affirming  12  Barb.  (N.Y.)  9 ;  Matter  of 
Beckwith,  3  Hun  (N.  Y.),443;  T.&C. 
(N.Y.)  13;  Fitzhugh  ti.  Wilcox,  12 
Barb.  (N.  Y.)  235;  Wait  u.  Maxwell, 
5  Pick.  (Mass,)  217).  Thus,  a  mar- 
riage between  a  lunatic  and  a  sane 
woman,  followed  by  cohabitation,  is 
not  void,  but  voidable  only;  it  can 
not  be  impeached  in  an  action 
against  the  committee  for  necessaries 
furnished  to  the  wife  (Stuckey  v. 
Mathes,  24  liun  (N.  Y.),  461).  A 
deed  executed  by  a  lunatic  before  of- 
fice found  is  not  void,  but  voidable 
only;  therefore,  one  not  in  privity 
with  the  lunatic  can  not  allege  the 
lunacy  as  matter  of  defense  (Merritt 
V.  Gumaer,  2  Cow.  (N.  Y.)  552).  Van 
Deusen  v.  Sweet  (51  N.  Y.  378)  does 
not  conflict  with  the  view  stated.  In 
that  case,  the  plaintiff  brought  eject- 
ment, claiming  title  under  the  will  of 
Sylvester  Sweet  made  in  1849.  The 
defendant  claimed  title  under  a  deed 
executed  by  Sylvester  Sweet  in  1864. 
The  question  of  Sweet's  competency 
to  make  the  deed  in  1864  was  submit- 
ted to  the  jury,  who  found  for  the 
plaintiff  and  the  judgment  was  af- 
firmed. The  case  presented  a  direct 
conflict  between  the  legal  representa- 
tives of  the  lunatic  on  the  one  hand, 
and  a  person  claiming  under  a  grant 
made  by  the  lunatic  on  the  other,  and 
the  question  whether  the  grant  was 
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judged  insane,  even  though  he  be  insane,  owns  property  sub- 
ject to  taxation,  and  due  notice  is  given  him,  and  the  property- 
is  assessed  by  a  proper  ofl&cer,  the  assessment  is  prima  facie 
valid.' 

§  1390.  Deeds  by  insane  persons  void  at  law. — A  deed  exe- 
cuted and  acknowledged  by  an  insane  person  is  absolutely  void 
at  law,  and  unless  taken  in  good  faith  and  for  a  valuable  con- 
sideration, will  not  be  upheld  in  equity,  even  in  favor  of  the 
mortgagee  of  the  grantee.^  Where  a  defendant  in  an  action 
to  recover  the  possession  of  real  property  claims  under  such  a 
deed,  the  fact  of  the  incapacity  of  the  grantor  may  be  shown 
by  plaintiff  to  defeat  such  claim,  although  no  fraud  is  alleged 
and  such  incapacity  had  not  been  legally  or  judicially  deter- 
mined prior  to  the  execution  of  the  deed.  Plaintiff  is  not 
obliged  to  resort  to  a  suit  in  equity  to  set  aside  the  deed.' 

§  1391.   Undue  influence — Deed  between  parent  and  child. — 

A  court  of  equity  interposes  its  benign  jurisdiction  to  set  aside 
instruments  executed  between  persons  standing  in  the  relation 

void  or  voidable  only,  became  of  no  party  executing  can  not  be  placed  in 

consequence,  as  the  legal  representa-  statu  quo,  these  facts  must  be  alleged 

tives  had  the  right  in  either  event  to  and  proved  by  the  defendant." 
avoid  it."  ^  Van  Deusen  v.  Sweet,  51 N.  Y.  378. 

'  Hennel  v.  Vanderburgh    County,  In  Brown  v.  Miles,  16  N.  Y.  Supl. 

132Ind.  32;  31  N.  E.  Rep.  462.  251,  Hardin,   P.  J.,  said:     "It  is  in- 

^  Goodyear  u.Adams,5]Sr.Y. Supl.  275  sisted  by  the  learned  counsel  for  the 

(aiBrmedll9N.Y.650),perMerwin,J.:  appellant    that  a  deed    made    by  a 

"In  Eiggs  V.  American,  etc.,  Society,  lunatic    is   'voidable    only,   and    not 

84  N.Y.  330,  the  complaint  in  substance  absolutely  void.'  We  think  the  weight 

alleged  that  Riggs,  the  plaintiff's  tes-  of  authority  is  against  the  proposition, 

tator,   was    of    unsound    mind,   and  Van  Deusen  i;.  Sweet,  51   N.Y.  378; 

while  in  that  condition  transferred  to  Valentine  v.  Lunt,  115  N.  Y.  496;  22 

defendant,  by  gift  or  contract,  divers  N.  E.  Rep.  209;  Riggs  v.  American, 

sums  of  money,  which  it  still  held,  etc..  Society,  95  N.Y.  503.   This  court 

and  refused  to  return.    It  was  held  is  already  committed  upon  the  propo- 

that  a  good  cause  of  action  was  stated,  sition  by  its  decision  in  Goodyear  d. 

and  that  the  contract  could  be  re-  Adams,   5  N.  Y.  Supl.   275,   affirmed 

scinded,   and  that,  if  the   defendant  119  N.Y.  650;  23  N.   E.   Rep.   1149, 

sought  to   maintain  the  contract  on  and  the  doctrine  finds  support  in  Al- 

the  ground  that  it  was  made  in  good  drich  u.   Bailey  (Sup.),8N.  Y.  Supl. 

faith  for  the  benefit  of  the  lunatic  435,  and  in  Johnson  v.  Stone,  85  Hun, 

without  notice  of  incapacity,  and  so  380;  Carter  v.  Beckwith,    128  N.   Y. 

far  performed  that  if  rescinded  the  312;28N.E.  Rep.  582." 
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of  parent  and  child,  guardian  and  ward,  physician  and  patient, 
solicitor  and  client,  and  various  other  relations  in  which  one 
party  is  so  situated  as  to  exercise  a  controlling  influence  over 
the  conduct  and  interest  of  another.  In  some  cases  undue  in- 
fluence will  be  inferred  from  the  nature  of  the  transaction  alone; 
in  others,  from  the  nature  of  the  transaction  and  the  exercise 
of  occasional  and  habitual  influence.'  A  deed  obtained  by  a 
son  from  an  aged  mother,  who  reposed  the  utmost  confldence 
in  him,. can  not  be  sanctioned  if  confidence  has  been  abused, 
if  there  is  inadequacy  of  price,  or  the  inference  is  plain  that 
advantage  has  been  taken  of  age  and  weakness,  and  the  parti- 
ality of  a  parent  has  been  artfully  made  use  of  to  strip  her  of 
her  property  and  reduce  her  to  a  state  of  dependence  and  want. 
It  is  a  fraud  to  misrepresent  facts  so  as  to  induce  the  making 
of  a  deed,  and  evidence  of  fraud  that  such  person  was  not  af- 
forded the  opportunity  for  outside  advice.  And  where  the 
only  consideration  for  the  deed  is  an  agreement  on  the  part 
of  the  son  to  support  the  mother,  it  is  a  fraud  for  him  not  to  give 
her  an  instrument,  of  equal  solemnity  with  that  which  he 
receives  from  her,  expressing  such  consideration.^     A  grantee 

'  Cowee  V.  Cornell,  75  N.  Y.  91-99 ;  der  the  influence  of  overweening  con- 
Sears  V.  Shafer,  6  N.  Y.  268.  fidence.     As  the  child  matures,  and 

^Mottti.  Mott,49N.J.Eq.l92;22  Atl.  acquires  experience  and  indepen- 
Bep.  997,  per  Green,  V.  C. :  "  Con-  dence,  the  presumption  weakens,  and 
veyances  by  an  aged  parent  to  a  child  at  last  ceases.  As  the  parent,  how- 
in  consideration  of  the  agreement  by  ever,  advances  in  years  the  condition 
the  latter  to  support  and  provide  for  of  dependence  may  be  reversed  by 
the  former  are  upheld,  if  thetransac-  the  hand  of  time.  If  life  draws  to  a 
tion  appears  to  have  been  free  from  close  with  a  failing  intelligence  and 
fraud  and  the  evidence  does  not  show  enfeebled  frame,  the  parent  naturally 
that  confidence  has  been  reposed  by  looks  with  confidence  to  a  son  or 
the  infirm  in  the  stronger,  but  does  daughter  for  advice  and  protection, 
show  that  the  parties  dealt  'at  arm's  The  parent  becomes  the  child,  'with 
length.'  Collins  v.  Collins,  45  N".  J.  the  same  dependence,  overweening 
Eq.  813, •  18  Atl.  Rep.  860.  With  ref-  confldence  and  implicit  acquiescence' 
erence  to  transactions  between  parent  which  had  made  the  other,  in  infancy, 
and  child,  the  law  presumes  that  the  the  willing  instrument  of  the  parent's 
influence  of  the  parent  over  his  child  desires.  Highberger  v.  Stiffler,  21 
during  the  tender  years  of  infancy  is  Md.  338;  Martin  v.  Martin,  1  Heisk. 
so  controlling  that  it  regards  trans-  (Tenn.)  644;  Brice  v.  Brice,  5  Barb, 
fers  from  the  child  to  the  parent,  on  (N.  Y.)  533;  "Wbelan  v.  Whelan,  3 
arriving  at  majority,  or  immediately  Cow.  (N.  Y.)557;  Iluguenin  ?i.  Base- 
thereafter,  as  having  been   made  un-  ley,  14  Ves.  273 ;  American  Notes  in  2 
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or  mortgagee  for  a  valuable  consideration  and  without  notice 
from  one  who  obtained  title  by  undue  influence  acquires  a  good 
title  or  lien,  and  will  be  protected  against  the  claims  of  the  de- 
frauded vendor.' 

§  1393.  Dealings  with  persons  known  to  be  insane. — Courts 
of  equity  will  set  aside  contracts  made  with  insane  persons,  on 
the  ground  of  fraud.  Inasmuch  as  insane  persons  are  incapa- 
ble of  entering  into  a  valid  contract,  or  of  doing  any  valid  act, 
all  persons  dealing  with  them,  with  knowledge  of  their  inca- 
pacity, are  regarded  as  perpetrating  a  fraud  upon  them."  Ac- 
cordingly, where,  in  an  action  to  recover  a  balance  due  for 
goods,  defendant's  guardian  pleaded  that  defendant  was  insane 
when  he  bought  the  goods,  as  plaintiffs  well  knew;  that  he  was 
induced  to  purchase  by  the  false  representations  of  plaintiffs 
that  they  would  deliver  them  in  merchantable  condition,  and 
charge  the  market  price  therefor;  that  the  goods  were  not  in 
such  condition,  but  were  worth  only  one-fourth  the  amount 
charged,  which  defendant,  in  his  insane  condition,  was  unable 
to  realize;  and  that  he  made  payments  largely  in  excess  of 
their  reasonable  value,  it  was  held  that  such  allegations  were 
not  too  vague  to  constitute  a  defense.  And  where  in  such  an 
action  it  appears  that  the  prices  charged  were  excessive,  that 
defendant  bought  and  partly  paid  for  the  goods  while  insane, 
and  that  plaintiffs  knew  his  condition,  defendant  may  recover 

White  and  Tador's  Leading  Cases  in  273,  where  a  mortgage,  with  power  of 

Equity   (fourth    edition),    1206.      If,  sale,  was  foreclosed  under  the  power 

under  such  circumstances,  a  son  ob-  of  sale  contained  in  the  mortgage,  after 

tains  a  conveyance  from  a  parent,  the  mortgagor  had  become  insane,  it 

this  court  will  not  permit  it  to  stand,  was  held  that  the  sale  should  be  set 

unless  such  son  establishes  by  abun-  aside  for  fraud.     In  the  opinion  it  is 

dant  proof  that  the  contract  was  not  said:  "In  equity  the  proceeding  was 

only  free,  but  fair,  and  made  with  the  fraudulent,  and  the  sale  will  be  set 

utmost  good  faith."  aside,  whether  the  mortgagee  knew 

^  Valentine  v.  Lunt,  115  N.  Y.  496.  of  the  mortgagor's  insanity  or  not. 
And  see  Miller  v.  Zeimer,  111  N.  Y.  This  will  always  be  done  where  it  is 
441 ;  Eiggs  v.  American  Tract  Society,  for  the  benefit  of  the  person  von  com- 
84  N.  Y.  330;  95  N.  Y.  503;  Fisher  v.  pos  mentis,  and  where  injustice  will 
Bishop,  108  N.  Y.  25;  A-'an  Deusen  ■».  not  thereby  be  done  to  the  other  par- 
Sweet,  51  N.  Y.  378.  ties  to  the  transaction,  or  they  can  be 

2 1  Story   on  Equity  Jurisprudence,  T^laced  in  statu  quo." 
§  227.  In  Encking  v.  Simmons,  28  Wis. 
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what  was  paid  by  him  in  excess  of  the  value  of  the  goods,  for 
the  fact  that  he  was  insane  would  invalidate  the  payment  made 
by  him  as  a  contract  of  settlement.'  The  law  will  infer  from 
a  finding  that  a  person  is  of  unsound  mind  that  he  is  incapa- 
ble of  transacting  business,  and  the  latter  fact  need  not  be 
found.' 

§  1393.  Dealings  with  intoxicated  persons. — Notes  are  in- 
valid which  are  obtained  without  consideration  from  a  man, 
weak  in  mind  and  fond  of  liquor,  by  plying  him  with 
liquor,  by  playing  on  his  fears  as  to  action  of  supposed  cred- 
itors, and  by  threatening  and  cajoling  him  while  intoxicated.' 
In  a  suit  upon  a  rdortgage  it  is  a  good  defense  that  the 
defendant  was  so  intoxicated  at  the  time  of  signing  it  as  to 
be  incapable  of  executing  it;  and  a  reply  that  he  retained 
the  goods  for  which  the  mortgage  was  given  and  used  them  is 
bad,  as  the  action  is  not  on  a  claim  for  goods  sold  but  on  the 
written  promise,  and  tlie  reply  shows  no  ratification  of  that  act.* 
Evidence  that  seven  months  after  tlie  execution  of  a  mortgage 
the  mortgagor  was  adjudged  insane,  and  that  at  the  time  he 
executed  the  mortgage  he  was  in  tlie  habit  of  becoming  intex- 
icated,  and  had  acted  indiscreetly  and  improperly,  will  not  sus- 
tain the  defense  of  mental  incapacity,  where  his  signature  to 
the  mortgage  is  firm  and  steady,  and  the  notary  who  took  the 
acknowledgment  testifies  tliat  at  tlie  time  of  the  transaction  the 
mortgagor  was  sober  and  apparently  intelligent.^  Meager  and  in- 
conclusive testimony  as  to  sayings  and  doings  of  an  alleged  in- 

'Weis   u.  Ahrenbeck,  5  Texas  Civ.  by  deed  or  parol.     If  the  mind  be  in- 

App.  542;  24  S.  W.  Eep.  356.  capable    of    assenting    the    law  pro- 

^Teegarden  i).  Lewis  (Ind.  1893),  35  nounces   the  contract   void.     Drunk- 

N.  E.  Rep.  24.  enness  of  itself  mere]}-,  unless  fraud 

'Knott  V.  Tidyman,  86  Wis.  164;  be  practiced,   will  not   avoid  a  con- 

56  N.  W.  Eep.  632;  Kuelkamp^.  Hid-  tract;  but  if   the  party  be  in  such  a 

ding,   31   Wis.   503,  and  cases    there  state  of  intoxication  that  he  is  for  the 

cited.  time  deprived  of  reason   the  contract 

'  Reinskopf  v.  Rogge,  S7  Tnd.  207,  is  void.     Jenners  v.  Howard,  6  Blkf. 

per  Downey,  J. .     "Mental  incapacity  (Ind.)  240 ;  Henry  v.  Ritenour,  31  Ind. 

at  the  time  of  contracting,  produced  136." 

by  drunkenness  or  any  other  cause,  is  *  O'Neill   v.   Nolan,  21  N.  Y.  SupL 

a   good   defense   against   a    contract,  222. 
whether  that   contract  be  evidenced 
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sane  person,  which  might  be  attributed  to  intoxication,  there 
being  evidence  of  his  excessive  use  of  alcoholic  stimulants,  will 
not  justify  the  submission  to  a  jury  of  the  question  of  the 
mental  capacity  of  such  person  to  make  and  deliver  promissory 
notes.' 

§  1394.  Contracts  with  feeble-minded  persons. — When  one 
of  the  parties  is  of  ordinary  capacity  and  intelligence,  and  the 
other  is  clearly  of  feeble  intellect,  the  party  of  superior  influ- 
ence and  intellect  will  be  required  to  show  that  the  transaction 
is  not  against  right  and  good  conscience.^  In  an  action  by  a 
widow  to  set  aside  assignments  of  notes  and  mortgages  of  great 
value,  made  by  her  husband  while  on  his  deathbed,  in  the 
middle  of  the  night,  after  complainant  had  retired,  witliout 
any  notice  to  her  of  the  intended  transfer,  a  decree  for  com- 
plainant will  be  affirmed  where  there  is  evidence  as  to  dece- 
dent's mental  condition,  both  before  and  after  the  assignment, 
which  supports  her  claim  of  want  of  mental  capacity  on  his 
part,  although  complainant's  witnesses  were  not  present  when 
the  assignments  were  made.' 

§  1395.  Duress  to  extort  notes  or  receipts. — A  contract  ex- 
ecuted under  duress  will  not  stand.  Thus,  one  who  has  signed 
a  note  under  duress  of  a  threat  to  prosecute  his  son  for  perjury 
is  entitled  to  relief  in  equity.'    A  note  payable  to  one  who,  for 

1  White  V.  Davis,  17  N.  Y.  Supl.  548.  460,  per  Holmes,  J. :  "It  is  well  recog- 

^Ikerd  ii.  Beavers,  106  Ind.  483;  7  nized  that,  although  both  parties  are 

N.  E.  Rep.  326.  This  was  a  case  where  chargeable  with  knowledge  that  their 

one  party  to  a  contract  was  an  aged,  agreement  is  contrary  to  some  rule  of 

infirm  man,  physically  and  mentally  law,  yet  if  one  of  them  acts  under 

prostrated,  and  in  a  state  of  depend-  duress  or  what  the  law  regards  as 

ence  upon  the  other  party.   The  court  undue  influence  on  the  part  of  the 

held  that  from  the  inadequacy  of  the  other,  they  do  not  stand  on  an  equal 

consideration,  and  from  the  sickness,  footing,  and  the  weaker  one  may  be 

age    and    mental    depression  of  the  granted    affirmative   relief.     Inhabi- 

grantor  in  that   case,  and  from  his  tants  of  Worcester  v.  Eaton,  11  Mass. 

iielpless  and  dependent  condition,  an  368 ;    Belding  v.   Smythe,  138  Mass. 

inference  of    undue    influence   arose  530.     It  is   settled  that  such  threats 

against  the  grantees,  which  it  was  in-  as    are   alleged    to    have    been    ad- 

cumbent  upon  them  to  repel.  dressed  to  the  plaintiff  constitute  du- 

"Peters  v.  Peters,  101  Mich.  291;  59  ress.     Harris  v.  Carmody,  131  Mass. 

N.  W.  Kep.  609.  51.   See  Rau  b.  Van  Zedlitz,  132  Mass. 

"'  Bryant  t«.  Peck,  etc.,  Co.,  154  Mass.  164.    And  accordingly  it  has  been  de- 
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the  sole  purpose  of  intimidating  the  maker,  illegally  procured 
a  warrant  for  his  arrest  on  a  charge  of  embezzlement,  such 
note  being  given  to  procure  immunity  from  arrest,  is  void  for 
duress  under  the  provisions  of  the  California  code.' 

§  1396.  Lawful  threats — Where  no  warrant  issued — Volun- 
tary payment. — A  contract  is  not  avoided  by  a  threat  of  lawful 
arrest  or  imprisonment.^  Mere  threats  of  criminal  prosecu- 
tion, where  no  warrant  had  been  issued,  nor  proceedings  com- 
menced, do  not  constitute  duress.'  Where  a  bond  recited  a 
separation  between  husband  and  wife,  and  was  conditioned  for 
the  payment  by  the  husband  to  the  wife  of  a  stated  sum  per 
month,  and  was  executed  by  the  husband  and  his  mother ; 
and  nearly  ten  months  later  the  mother  gave  a  written  recog- 
nition of  her  liability  on  the  bond,  the  execution  of  which  she 
at  the  same  time  acknowledged,  it  was  held  in  an  action  on  the 
bond,  that  an  affidavit  of  defense  which  alleged  that  the  execu- 
tion of  the  bond  was  procured  by  threats  of  prosecuting  the 
husband  for  adultery  was  not  sufficient  to  prevent  an  entry  of 
judgment  in  plaintiff's  favor,  where  it  contained  no  averment 
that  any  information  had  been  made,  or  warrant  issued,  against 
the  husband,  or  that  the  wife,  or  any  one  acting  in  her  behalf, 
had  ever  agreed  not  to  prosecute  the  husband  for  adultery.' 

cided  in   other  jurisdictions  in  cases  ^  Higgins  v.  Brown,  78  Me.  473;  5 

like  the  present  tliat  the  plaintiff  was  Atl.Eep.269:    "In  Thorn  u.  Pinkham, 

entitled  to  relief  in  equity.     Foley?-.  84  Me.  101;  24  Atl.  Eep.  718,it  is  con- 

Oreene,  14  R.  I.  618;  Schoener  v.  Lis-  tended  that  the  note  was  ohtained  by 

sauer,  107  N.  Y.  Ill ;  Williams  v.  Bay-  duress,  and  that  the  consideration  was 

ley,  L.  R.  1  H.  L.  200;  Davies  v.  Lon-  illegal.     Suppose  the   embezzler  had 

don,  etc.,  Insurance  Co.,  L.  R.  8  Ch.  been  plainly  told  that  unless  he  paid 

D.  469.     See  Town  of  Sharon  v.  Ga-  or  secured   the  amount  that  he  bad 

ger,  46  Conn.  189.  A  receipt  for  wages  stolen,  he  would  be  prosecuted  for  the 

due,  given  by  plaintiff  to   defendant  theft,  and   thereupon   gave  the  note, 

when  threatened  with  arrest  by  him  That  would  not  have  been  duress.    It 

for  embezzlement,  of  which  he  was  is  not  duress  for  one  who  believes  that 

innocent,  and  without  any  payment  he  has  been  wronged  to  threaten  the 

by  defendant,  is  void   for  duress  and  wrong-doer  with  a  civil  suit;  and,  if 

fraud.     Maricle   v.    Brooks,   5   N.  Y.  the  wrong   includes   the   violation  of 

Supl.  210."  the  criminal  law,  it   is   not  duress  to 

'  Jlorrill  V.  Nightingale,  93  Cal.  452.  threaten   him  with  a  criminal  prose- 

^Knapp  V.  Hyde,  60  Barb.  (N.  Y.)  cution." 

80;  Bodine  v.  Morgan,  37   N.   J.  Eq.  "Hamilton  v.  Lockhart,  158  Pa.  St. 

426.  452;  27  Atl.  Rep.  1077. 
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Money  paid  by  a  mortgagor  in  excess  of  the  amount  due  on 
the  mortgage,  to  stop  foreclosure  proceedings,  is  a  voluntary 
payment,  and  can  not  be  recovered  on  the  ground  of  duress.' 
The  principle  that  the  law  favors  compromise  has  no  applica- 
tion to  a  case  where  one  is  forced  into  a  settlement  through 
fear  induced  by  fraudulent  threats  and  accusations.^ 

§  1397.  The  same  subject  continued. — The  South  Dakota 
laws  define  duress  of  the  person  as  unlawful  confinement,  or 
confinement  lawful  in  form,  but  fraudulently  obtained,  or 
fraudulently  made,  unjustly  harassing  or  oppressive,  and  de- 
clare a  threat  of  such  duress  to  be  menace,  and  authorize  re- 
scission of  a  contract  by  a  party  whose  consent  was  obtained 
through  duress  or  menace.  It  has  been  held  that  a  threat  of 
lawful  arrest  of  a  person  justly  amenable  to  criminal  prosecu- 
tion is  not  ground  for  cancellation  of  a  deed,  although  it  was 
executed  under  pressure  of  such  threat;  there  being  no  circum- 
stances of  oppression  or  fraud,  and  no  objection  made  for 
nearly  three  years.' 


'Vereycken  -v.  Vanderbrooks,  102 
Mich.  119 ;  60  N. W.Eep.  687,per  Mont- 
gomery, J. :  "A  question  of  more  dif- 
iiculty  is  whether  the  payment  was  an 
involuntary  payment.  The  general 
rule  is  that  to  constitute  a  payment 
involuntary  it  must  be  under  such 
circumstances  as  precludes  the  exer- 
cise of  the  free  will  of  the  payor. 
There  must  be  either  duress  of  the 
person  or  the  property.  Some  courts 
have  held  that  there  can  be  no  duress 
of  real  property  which  remains  in 
the  possession  of  the  payor,  but  most 
courts  hold  the  contrary.  State  v. 
TSTelson,  41  Minn.  2.5 ;  42  N.  W.  Eep. 
548;  Pemberton  t).  Williams,  87  111. 
15 ;  White  v.  Heylman,  34  Pa.  St.  142 ; 
Joannint).  Ogilvie,  49  Minn.  564 ;  52  N. 
W.  Rep.  217.  So  it  has  been  held  that, 
if  the  mortgagee  of  land  require  that 
the  mortgagor  pay  more  than  is  legal- 
ly due,  for  the  purpose  of  preventing 
a  foreclosure  by  advertisement,  this 
is  such  a  compulsory  payment  as  en- 


titles the  party  to  sue  ana  recover 
back  the  excess.  But  it  is  to  be  noted 
that  in  such  a  case  the  mortgagee,  by 
his  own  act,  unaided  by  any  process 
of  court,  has  it  within  his  power  to 
deprive  the  mortgagor  of  his  title. 
Such  was  not  the  case  here.  All  that 
the  plaintiff  had  done  was  to  file  a  bill 
to  obtain  a  decree  of  the  court  fixing 
the  amount  due.  Before  any  decree 
could  pass  against  the  present  plaint- 
iff, he  was  entitled  to  his  day  in  court. 
Under  these  circumstances,  we  think 
that  there  was  no  duress  of  property 
such  as  the  law  recognizes.  See  Forbes 
V.  Appleton,  5  Gush.  (Mass.)  115 ;  Ben- 
son V.  Monroe,  7  Gush.  (Mass.)  125; 
Taylor  v.  Board,  31  Pa.  St.  73 ;  Oceanic 
Steamship  Go.  v.  Tappan,  16  Blatchf. 
(U.  S.  G.  G.)  296;  Fed.  Gas.  No,  10,- 
405 ;  Mariposa  Go.  v.  Bowman,  Deady, 
(U.  S.  C.  G.)  228 ;  Fed.  Gas.  No.  9,089." 

'  Landa  v.  Obert,  5  Texas,  620 ;  25  S. 
W.  Eep.  342. 

SGregoru.  Hyde  (C.  C.  App.  1894), 
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§  1398.  Where  the  party  threatened  is  guilty  but  threats 
unrelated. — The  execution  of  written  securities  extorted  by 
means  of  threats  of  prosecution  for  criminal  offenses  of  which 


62  Fed.  Rep.  107,  per  curiam:  "The 
law  with  respect  to  duress,  as  thus 
declared  by  statute  in  South  Dakota, 
is  in  conformity  with  the  views  which 
many  courts  appear  to  entertain  of 
the  true  doctrine  of  the  common  law. 
It  is  held  in  a  number  of  states  that  a 
threat  to  cause  a  person's  arrest  and 
confinement  under  process  that  is  to 
be  regularly  and  lawfully  sued  out, 
for  adequate  cause,  is  not  such  duress 
per  minas  as  will  suffice  to  invalidate 
a  deed  or  contract  thai  has  been  exe- 
cuted for  a  sufficient  consideration. 
It  has  frequently  been  ruled  that  a 
threat  of  a  lawful  arrest  is  not  such 
duress  as  will  avoid  a  contract,  especi- 
ally if  no  warrant  has  at  the  time 
been  sued  out  or  obtained.  It  has 
been  held,  however,  that  a  threat  of 
an  arrest  may  amount  to  such  duress 
as  will  avoid  a  contract,  if  it  is  made 
with  knowledge  that  no  offense  has 
been  committed,  and  for  the  wrongful 
purpose  of  exciting  the  fears,  and 
overcoming  the  free  will,  of  him  to 
whom  the  threat  is  addressed.  Alex- 
ander V.  Pierce,  10  N.  H.  494,  498; 
Compton  V.  Bunker  Hill  Bank,  9G  111. 
SOI ;  Hilborn  v.  Bucknam,  78  Maine, 
482;  7Atl.  Rep.  272;  Higginsi'. Brown, 
78  Maine,  473;  5  Atl.  Rep.  269;  Har- 
mon V.  Harmon,  61  Maine,  227  ;  Davis 
V.  Luster,  64  Mo.  43  ;  Sanford  v.  Sorn- 
borger,  26  Neb.295 ;  41  N.W.Rep.  1102 ; 
Landa  v.  Obert,  45  Tex.  539;  Eddy  v. 
Herrin,  17  Maine,  338;  Richardson  u. 
Duncan,  3  N.  H.  508.  We  are  not 
unmindful  of  the  fact  that  there  is  a 
line  of  authorities  which  maintain 
that  a  threat  made  to  a  wife  to  obtain 
the  arrest  of  her  husband  on  a  crimi- 
nal charge,  or  to  a  parent  to  obtain 
the  arrest  of  his  child,  does  constitute 
such  duress  as  will  serve  to  vitiate  a 
contract,  if  the  threat  in  fact  over- 
comes the  will,  and  occasions  a  forced 


assent,  without  reference  to  the  ques- 
tion whether  it  was  or  was  not  athreat 
of  a  la^v'ful  arrest  for  adequate  cause. 
This  has  some  times  been  termed  a 
species  of  moral  duress.  Eadie  v.  Slim- 
mon,  26  N.  Y.  9 ;  Adams  u.  Irving  Nat. 
Bank,  116  N.  Y.  606;  23  N.  E.  Rep. 
7;  Taylor  v.  Jaques,  106  Mass.  291; 
Lomerson  v.  Johnston,  13  Atl.  Rep.  8; 
same  case  on  appeal,  Lomerson  v. 
Johnston,  47  N.  J.  Eq.  312;  20  Atl. 
Rep.  675,  and  cases  there  cited. 
But  in  the  case  at  bar  it  is  unnecessary 
to  attempt  to  reconcile  conflicting 
views  on  this  subject,  which  are  per- 
haps irreconcilable.  We  entertain 
the  opinion  that,  under  the  statutes  of 
South  Dakota,  the  menace  complained 
of  in  the  case  at  bar  did  not  constitute 
such  duregs  as  will  invalidate  the 
deed.  If  the  threat  was  made  as 
stated  by  the  complainant,  it  was  a 
threat  of  a  lawful  arrest,  for,  beyond 
all  question  upon  the  state  of  facts 
disclosed  by  the  present  record,  the 
complainant's  son  was  justly  amen- 
able to  a  criminal  prosecution;  and 
the  'menace,'  so  termed,  amounted  to 
no  more  that  a  threat  to  have  the 
criminal  laws  of  the  state  executed, 
which  the  ai^pellee,  under  the  circum- 
stances, had  an  undoubted  right  to 
demand.  Moreover,  we  do  not  dis- 
cover in  this  record  any  circumstances 
of  oppression  or  fraud,  accompanying 
the  alleged  threat,  which  would  justify 
us  in  holding  that  the  appellee  took 
an  undue  advantage  of  the  appellant, 
or  that  his  conduct  towards  him  was 
either  harsh  or  oppressive.  Further- 
more, after  the  deed  was  executed, 
and  his  son's  debt  had  been  canceled, 
the  appellant  rested  content  with  the 
transaction  for  nearly  three  years, 
before  discovering  that  he  had  been 
imposed  upon." 
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the  party  threatened  was  guilty  in  fact,  but  which  were  in  no 
manner  connected  with  the  demand  for  which  compensation 
was  sought,  may  be  avoided  by  the  parties  executing  them,  not 
only  in  the  hands  of  the  original  payee,  but  of  his  assignees, 
if  such  assignees  had  notice  of  the  circumstances  under  which 
the  securities  were  taken.' 


'  Thompson  v.  Niggley,  63  Kan.  664 ; 
35  Pac.  Eep.  290,  per  Allen,  J. :  "It 
is  impossible  to  extract  from  the  cases 
any  complete  definition  which  has 
Ijeen  uniformly  adhered  to.  There 
are  cases  holding  that  mere  threats  of 
criminal  prosecution,  when  no  war- 
rant has  been  issued,  do  not  consti- 
tute duress.  Higgins  v.  Brown,  78 
Maine,  473;  5  Atl.  Rep.  269;  Harmon 
V.  Harmon,  61  Maine,  227 ;  Buchanan 
-!!.  Sahlein,  9  Mo.  App.  552.  This  court, 
however,  held,  in  the  case  of  Winfield 
Nat.  Bank  v.  Croco,  46  Kan.  620;  26 
Pac.  Rep.  939,  that,  'if  the  creditor 
operated  upon  the  fears  of  the  hus- 
band by  threats  of  arrest  and  impris- 
onment, believed  by  him  to  be  immi- 
nent, and  thus  overcame  his  will,  and 
through  fear  and  undue  influence 
•compelled  him  to  sign  the  mortgage, 
the  signature  is  not  binding ;  and  if 
the  wife  was  induced  to  execute  the 
mortgage  from  fear,  excited  by  threats 
made  to  her  by  the  creditor  of  an  ille- 
gal criminal  prosecution  against  her 
husband,  the  instrument  thus  ob- 
tained will  not  be  binding  upon  her.' 
This  case  settles  the  question  as  to 
the  necessity  that  a  prosecution  should 
have  been  actually  commenced  in 
order  to  establish  duress,  but  does  not 
touch  the  point  presented  here  as  to 
whether  duress  can  be  predicated  on 
threats  of  a  lawful  arrest  and  prose- 
cution. It  appears  from  the  testimony 
of  Niggley  himself  that  he  was  guilty 
of  the  offenses  for  which  he  was 
threatened  with  prosecution,  and  the 
duress  consisted  mainly,  if  not  en- 
tirely,  in  the    fears    excited   In  the 


mind  of  the  defendant  by  threats  of 
such  prosecution.  There  are  many 
cases  holding  that  the  threat  of  a  law- 
ful arrest  does  not  constitute  duress  in 
such  sense  as  to  discharge  the  person 
threatened  from  liability  on  a  contract 
which  he  has  been  induced  to  sign  by 
means  of  such  threats.  Nealley  v. 
Greenough,  25  N.  H.  325;  Compton 
V.  Bunker  Hill  Bank,  96  111.  301 
Eddy  V.  Herrin,  17  Maine,  338 
Clark  V.  Turnbull,  47  N.  J.  Law,  265 
Mundy  v.  Whittemore,  15  Neb.  647 
19N.  W.  Rep.  694;  Sanford  v.  Sorn- 
borger,  26  Neb.  295;  41  N.  W.  Rep. 
1102.  For  other  cases,  see  6  Amer. 
and  Eng.  Eucyc.of  Law,  p.  64,  et  seq. 
We  have  examined  a  great  number 
of  cases  declaring  this  doctrine,  in  all 
of  which  it  appeared  that  the  threat 
made  was  of  a  prosecution  for  the 
particular  matter  for  which  payment 
or  settlement  was  sought.  In  many 
of  the  older  cases,  as  well  as  in  some 
of  the  latter  ones,  the  arrest  threat- 
ened was  on  process  issued,  or  to  be 
issued,  in  a  civil  action,  for  the  collec- 
tion of  the  plaintiff's  demand.  In 
this  case  the  threats  made  were  of  a 
prosecution  for  offenses  in  no  wise 
connected  with  Summer's  claim.  The 
facts  that  Niggley  was  guilty  of  viola- 
tions of  the  law  of  the  state,  and  that 
Summers,  his  attorney,  and  friends 
knew  of  the  facts  showing  his  guilt 
themselves,  and  were  witnesses  to 
the  unlawful  sales  of  liquor,  were 
used  as  a  menace  to  drive  Niggley 
into  a  settlement  of  Summer's  claim. 
The  court  of  appeals  of  New  York 
expressly  denies  the  doctrine  that  the 
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§  1399.  Threat  to  prosecute  third  person,  when  duress — 
Estoppel — Eatiflcation. — As  a  general  rule,  the  defense  of  du- 
ress is  not  available  in  an  action  upon  a  note  given  to  pre- 
vent the  criminal  prosecution  of  another  person.  To  this 
rule  there  are  certain  well-established  exceptions.  Thus,  a 
wife  may  avoid  her  contract,  entered  into  through  fear  of  a 
threatened  criminal  prosecution  of  her  husband,  and  con- 
versely; and  so  a  father  may  avoid  his  contract  by  reason  of  a 
threatened  criminal  prosecution  of   his    son,  and    conversely.' 


threat  must  be  of  an  unlawful  arrest. 
In  Adams  v.  Irving  Nat.  Bank,  116 
N.  Y.  606 ;  23  N.  E.  Rep.  7,  it  was  held 
'that  money  paid  by  a  wife  in  settle- 
ment of  her  husband's  debt  upon  the 
threat  by  the  creditor  to  arrest  the 
husband  if  the  debt  was  not  paid, 
may  be  recovered  back,  although 
there  was  lawful  ground  for  arresting 
the  husband.'  The  case  of  Schoener 
V.  Lessauer,  107  N.  Y.  Ill;  13  N.  E. 
Rep.  741,  also  holds  that  duress  may 
be  exercised  through  threats  of  prose- 
cution for  an  offense  of  which  the 
party  is  actually  guilty.  See  also, 
Phelps  V.  Zuschlag,  34  Texas,  371; 
Taylor  ti.  Jaques,  106  Mass.  291 ;  Davis 
V.  Luster,  64  Mo.  43.  In  Seiber  r. 
Price,  26  Mich.  518,  it  was  said:  'An 
arrest  by  legal  warrant,  on  a  criminal 
charge,  to  compel  the  satisfaction  of 
a  mere  private  civil  demand,  is  a 
misuse  of  process,  a  fraud  upon  the 
law,  and  an  illegal  arrest  as  respects 
the  party  who  knowingly  and  pur- 
posely perverts  the  machinery  of  the 
law  in  that  way.  And  papers  obtained 
under  the  pressure  of  such  a  proceed- 
ing by  the  party  promoting  it  are  at 
least  voidable  as  against  him,  at  the 
election  of  the  party  thus  constrained 
to  make  them.'  " 

'  Thus  in  Bayleyi'.  Williams,  4  Giff. 
6.38;  Williams?'.  Bayley,  L.  R.  1  H.  L. 
200,  a  son  forged  his  father's  name, 
as  indorser,  upon  certain  promissory 
notes,  and  obtained  money  thereon 
from  his  bankers.  The  fact  of  the  for- 


geries having  been  discovered,  which 
the  son  did  not  deny,  the  bankers, 
without  any  direct  threat  of  any  prose- 
cution, insisted  upon  a  settlement  to 
which  the  father  was  to  be  a  party. 
The  father  consented,  and  agreed  in 
writing  to  make  an  equitable  mort- 
gage of  his  property  to  secure  his  son's 
indebtedness;  and  it  was  held  that 
the  father  was  not  a  free  and  volun- 
tary agent  in  the  making  of  such  agree- 
ment, and  hence  that  the  same  was 
invalid.  In  City  Nat.  Bank  v.  Kus- 
worm,  88  Wis.  188;  59  K.  W.  Rep. 
564,  the  court,  per  Cassoday,  J.,  said: 
"The  same  principle  has  frequently 
been  applied  in  avoiding  contracts 
made  to  prevent  the  criminal  prosecu- 
tion of  a  parent  or  child,  a  husband 
or  a  wife,  not  only  in  England,  but  in 
this  country.  Whitmore  v.  Farley,  43 
Law  T.  R.  (X.  S.)  192,  affirmed  45  Law 
T.  R.(N.  S.)  99;  Seearti.  Cohen,45  Law 
T.  R.  (N.  S.)  589;  McClatchie  v.  Has- 
1am,  63  Law  T.  R.  (N.  S.)  376;  Harris 
V.  Carmody,  131  Mass.  51;  Foley  v. 
Greene,  14  R.  1.618;  Coffman  !■.  Look- 
out Bank,  5  Lea,  232 ;  First  Nat.  Bank 
V.  Bryan,  62  Iowa,  42;  17  N.  W.  Rep. 
165;  Southern  Express  Co.  ti.  Duffey, 
48  Ga.  358 ;  National  Bank  v.  Kirk,  90 
Pa.  St.  49;  Jordan  v.  Elliott,  12  Wkly. 
Notes  Cas.  56;  Town  of  Sharon  v. 
Gager,  46  Conn.  189;  McMahon  v. 
Smith,  47  Conn.  221;  Central  Bank 
V.  Copeland,  18  Md.  305;  Tapley  v. 
Taplsy,  10  Minn.  448;  Meech  v.  Lee, 
82  Mich.  274 ;  46  N.  W.  Rep.  383 ;  Eadie 
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The  fact  that  plaintiff  gave  defendant  the  notes  her  husband 
had  forged,  together  with  others  given  by  him  as  security 
therefor,  to  be  given  to  the  husband,  which  she  did,  and  the 
same  were  destroyed  by  the  husband,  does  not  estop  the  wife 
from  avoiding  her  note  extorted  at  the  time  under  threats  of 
prosecuting  the  husband.'     A  deed  executed  by  a  wife  under 


V.  Simmon,  26  N.  Y.  9 ;  Osborn  v.  Eob- 
bins,  36  N.  Y.  365;  Adams  v.  Irving 
Nat.  Bank,  116N.Y.  606;  23N.E.Eep. 
7 ;  Sohultz  ■!).Culbertson,  46  Wis.  313 ;  1 
N.  W.  Rep.  19;  Scluiltzi;.  Culbertson, 
49  Wis.  122;  4  N.  W.  Eep.  1070; 
Schultz  V.  Catlin,  78  Wis.  611;  47 
N.  W.  Eep.  946.  Upon  these  adjudi- 
cations and  the  evidence  before  us,  it 
is  very  clear  that  the  note  upon  which 
this  action  is  brought  was  obtained 
from  the  defendant  by  duress,  and  is 
for  that  reason  void.  It  is  contended, 
however,  that  duress  is  a  species  of 
fraud,  and  that  the  defendant  can  not 
rescind  the  contract  for  duress  with- 
out iirst  restoring  to  the  plaintiff  the 
benefits  secured  by  making  the  con- 
tract. It  is  undoubtedly  true  that,  if 
a  party  invokes  the  aid  of  equity  to 
set  aside  a  contract  by  virtue  of  which 
he  has  received  a  benefit,  he  will  be 
required  to  restore  such  benefit  as  a 
condition  of  obtaining  such  relief. 
This  is  upon  the  familiar  principle  of 
estoppel  in  pais.  Thus,  where  a  par- 
ty affirms  a  contract  in  part,  he  is 
thereby  estopped  from  disaffirming  it 
as  to  the  residue.  'It  is  a  doctrine,' 
said  Nelson,  J.,  'when  properly  un- 
derstood and  applied,  that  concludes 
the  truth  in  order  to  prevent  fraud 
and  falsehood,  and  imposes  silence  on 
a  party  only  when  in  conscience  and 
honesty  he  should  not  be  allowed  to 
speak.'  Van  Rensselaer  v.  Kearney, 
11  How.  (U.  S.)  297,  326.  'In  short  and 
in  popular  language,'  said  AVilde,  B., 
'a  man  is  not  permitted  to  charge  the 
consequences  of  his  own  fault  on  oth- 
ers, and  complain  of  that  which  he 
has  himself  brought  about.'     Swan  v. 


North  British  Australasian  Co.,  7 
Hurl.  &  N.  602,  633.  And  see,  Mor- 
gan V.  Railroad  Co.,  96  IJ.  S.  716." 

^  City  Nat.  Bank  v.  Kusworm,  88 
Wis.  188;  59  N.  W.  Eep.  564,  per  Cas- 
sody,  J. :  "There  can  be  no  such  thing 
as  estoppel  in  pais,  except  by  reason 
of  something  said  or  done  by  the  per- 
son estopped ;  certainly  not  by  the  in- 
dependent act  of  another  person,  even 
though  such  other  be  her  husband. 
The  mere  fact  that  the  defendant  de- 
livered the  package  to  her  husband,  as 
directed,  in  the  presence  of,  and  ac- 
quiesced in,  by  the  plaintiff's  agent, 
does  not  make  it  inequitable  for  her 
to  resist  the  enforcement  of  an  execu- 
tory contract  which  she  signed  only 
by  reason  of  the  plaintiff's  duress.  It 
is  a  well-recognized  principle  of  law 
that,  where  a  loss  must  be  borne  by 
one  of  two  innocent  persons,  it  shall 
be  borne  by  him  who  occasioned  it. 
Karow  v.  Continental  Insurance  Co., 
57  AVis.  56;  15  N.  W.  Eep.  27,  and 
cases  there  cited.  If  the  two  parties 
were  equally  innocent,  yet  if  the  notes 
contained  in  the  envelope  were  de- 
stroyed by  Mr.  Kusworm  without  the 
privity  of  his  wife,  then  it  was  in  con- 
sequence of  Stone's  direction,  with 
Gebhard's  consent,  that  they  should 
be  delivered  to  him,  and  not  that  the 
defendant  was  the  mere  instrument  of 
making  such  delivery.  But  the  par- 
ties were  not  equally  innocent.  On 
the  contrary,  as  appears  from  the  evi- 
dence, the  defendant  was  the  victim 
of  very  cruel  duress  on  the  part  of  the 
plaintiff.  There  seems  to  be  a  dearth 
of  authorities  upon  the  precise  ques- 
tion here  presented.    In  some  of  the 
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threats  of  a  criminal  prosecution  against  her  husband  for  em- 
bezzlement from  the  grantees  is  not  void,  but  voidable,  and 
is  ratified  where  the  grantor,  with  full  knowledge  of  its  inva- 
lidity, and  of  the  fact  that  her  husband  had  escaped  to  a  for- 
eign country,  and  is  beyond  the  reach  of  a  criminal  prosecu- 
tion, voluntarily  executes  another  deed  to  the  grantees  to  in- 
duce them  to  purchase  a  lot  of  household  furniture  on  the 
premises.' 

§  1400.  Husband's  duress  of  wife. — Where,  in  an  action  to 
foreclose  a  mortgage  on  land  belonging  to  a  married  woman,  she 
alleged  that  her  signature  to  the  mortgage  was  obtained  by 
fraud  of  the  plaintiff,  and  fear  and  compulsion  of  her  said 
husband,  it  was  competent  for  the  plaintiff  to  offer  a  deed  ex- 
ecuted by  the  woman  and  her  husband,  a  year  after  the  date  of 
the  mortgage,  purporting  to  convey  a  part  of  the  land  em- 
braced in  the  mortgage,  for  the  purpose  of  paying  a  part  of  the 
mortgage  debt,  to  rebut  her  testimony  tending  to  establish  the 
truth  of  her  allegations.'  In  an  action  by  a  wife  to  recover 
certain  real  estate,  which  she  alleged  was  part  of  her  separate 
paraphernal  property,  plaintiff  and  one  of  her  witnesses  swore 
that  she  was  induced  to  sign  a  deed  conveying  the  land  to  de- 

namerous  cases  cited,  and  especially  ress  or  fraud  has  been  made  availa- 
those  in  equity,  restoration  was  made  ble  as  a  defense,  on  the  ground  of  re- 
or  tendered  or  made  a  condition  of  covering  back  money  paid,  or  setting 
the  judgment,  while  in  others  the  aside  contracts  executed,  without  res- 
question  is  not  mentioned.  In  Jor-  toration.  Foss  v.  Hildreth,  10  Allen 
dan  V.  Elliott,  supra,  the  victim  of  the  (Mass.),  76;  Manning  ■!).  Albee,  11  Al- 
duress  was  induced  to  sign  a  receipt  len  (Mass.),  520;  Kent  v.  Bornstein, 
acknowledging  the  surrender  of  her  12  Allen  (Mass.),  342;  Chandler  v. 
son's  note,  and  a  policy  of  insurance  Simmons,  97  Mass.  508;  Brewster  «. 
on  bis  life  held  by  Jordan  as  collat-  Burnett,  125  Mass.  68;  Morse  ti.Wood- 
eral  thereto,  which  he  assigned  to  the  worth,  155  Mass.  233;  27  N.  E.  Rep. 
defendant.  Jordan  burned  the  note  1010,  and  29  N.  E.  Rep.  525 ;  Higham 
in  the  presence  of  the  defendant,  but  v.  Harris,  108  Ind.  246;  8  N.  E.  Rep. 
left  the  policy,  and  the  assignment  2-55;  Baldwin  v.  Hutchison,  8  Ind. 
thereof,  at  her  house.  Of  course,  App.454;  35  N.  E.  Rep.  711;  Dimmitt 
there  could  be  no  restoration  of  the  v.  Bobbins,  7  Texas,  441 ;  12  S.  W. 
note,  and  it  does  not  appear  that  the  Rep.  94;  Brown  v.  Peck,  2  Wis.  261." 
policy  was  restored ;  but  the  supreme  '  Miller  v.  Minor  Lumber  Co.,  98 
court  of  Pennsylvania  affirmed  the  Mich.  163;  57  N.  "W.  Rep.  101. 
judgment  in  favor  of  the  mother.  *  Edwards  M.  Bowden,  103  N.  Car.  50. 
There  are  numerous  cases  where  du- 
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fendant  by  the  threats  and  violence  of  her  husband;  but 
defendant  and  another  witness  swore  that  plaintiff  solicited  de- 
fendant to  purchase  the  property,  while  still  another  witness 
testified  that  plaintiff  was  not  of  a  character  to  be  coerced  by 
her  husband  into  doing  anything  against  her  will.  There  was 
testimony  that  plaintiff  accepted  a  cash  payment  made  on  the 
land  by  defendant,  and  it  appeared  that  notes,  given  to  her  for 
the  balance  of  the  purchase-money,  she  indorsed  in  blank.  It 
was  held  that  she  could  not  have  the  sale  annulled  on  the 
ground  that  it  was  not  freely  and  voluntarily  made  by  her.' 

§  14:01.  Threatening  old  man  as  duress — Preventing  bail. — 

Where  the  defendant  threatened  to  have  plaintiff  imprisoned, 
and  to  deprive  him  of  his  property,  on  account  of  certain  testi- 
mony given  by  plaintiff,  derogatory  to  defendant,  and  in  this 
way  procured  the  payment  of  a  sum  of  money  by  plaintiff, 
and  the  testimony  was  in  fact  privileged,  which  plaintiff,  a 
weak,  ignorant  man,  did  not  know,  and  the  defendant  was  a 
keen  business  man,  and  known  to  plaintiff  to  be  a  man  of 
determination,  it  was  held  that  the  payment  of  the  money 
having  been  procured  by  duress,  and  without  consideration,  it 
could  be  recovered  by  plaintiff.^     Where,  in  an  action  on  a 

'  Morrow  w.Goadchaux,  41  La.  Ann.  from  appellant  to  say  that  appellee 

711;  6  So.  Rep.  563.  oughtnottohavebeensobadlyscared. 

^Baldwin  v.  Hutchison,  8  Ind.  App.  We  deem  the  law  to  have  been  well 

454;  35  N.  E.  Eep.  711,  per  Gavin,  J.:  stated  by  Morse,  J.,  in  the   case  of 

"Counsel  for  appellant  contend  that  Cribbs  v.  Sowle,  87  Mich.  340;  49  N. 

the  threats  were  not  sufficient  to  con-  W.  Rep.  587,  where  it  is  said;  'It  has 

stitute  duress,  because   not  of   such  been  held  by  some  of  the  courts  that 

character  as  should  have  reasonably  mere  threats  of  criminal  prosecution, 

excited  the  fears  actually  caused,  and  when  neither  warrant  has  been  issued 

cite  Hines  v.  Board,  93  Ind.  266,  and  nor  proceedings  commenced,  do  not 

Darling  v.  Hines,  5  Ind.  App.  319;  32  constitute  duressfBuchananti.Sahlein, 

N.  E.  Rep.  109.    The  case  in  hand  is  9  Mo.  App.  552;  Higgins  v.  Brown,  78 

easily  distinguished  from  those  by  the  Maine,  473;  5  Atl.   Rep.  269;    Town 

fact  that  appellee  was  a  man  of  weak  Council  of  Cahaba  v.  Burnett,  34  Ala. 

mind,   ignorant  of  the  law  and  his  400),  and  by  others  that  a  threat  of 

rights,  as  was  actually  known  to  ap-  arrest,  for  which  there  is  no  ground, 

pellant.     The  threats  made,  unques-  does  not  constitute  duress,  as  the  party 

tionably,  did  excite  the  fear  and  belief  could    not  be    put   in    fear    thereby 

that  appellant  could  and  would  carry  (Knapp  v.  Hyde,  60  Barb.  (N.  Y.) 

them  out.  It  comes  with  an  ill  grace  80;  Preston  b.  Boston,  12 Pick.  (Mass.) 
117 
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note,  there  was  evidence  that  plaintiff,  after  securing  defend- 
ant's arrest  on  a  charge  of  malicious  prosecution,  caused  him 
to  be  taken  a  long  distance  from  his  home,  where  he  could 
have  secured  bail,  to  the  office  of  plaintiff's  attorney,  who  re- 
fused sufficient  bail,  and  refused  to  allow  defendant  to  be 
released  to  secure  the  additional  bail  demanded,  and  caused 
him  to  believe  that  he  could  avoid  imprisonment  only  by  pay- 
ing plaintiff's  demand,  and  that  the  note  was  given  by 
defendant  to  avoid  going  to  jail,  it  was  held  that  it  was  error 
to  direct  a  verdict  for  plaintiff.^ 

§  1403.  Where  threat  operates  on  affections. — A  threat  by 
the  widow  of  a  decedent  that  she  will  take  his  body  to  a  cer- 
tain place  for  burial  unless  his  mother  assigns  a  policy  on  de- 
cedent's life  is  not  such  duress  as  will  vitiate  the  assignment.* 


7).  But  these  rules  do  not  seem  to 
have  any  regard  to  the  condition  of 
the  mind  of  the  person  acted  upon 
by  the  threat,  or  to  take  into  consid- 
eration the  age,  disposition  or  intel- 
lect of  the  person  so  threatened,  and 
leave  the  old,  the  ignorant,  the  weak 
and  the  timid  at  the  mercy  of  the 
bully  or  the  scoundrel  who  operates 
upon  their  fears  to  extort  money  from 
them.'  " 

1  Behl  V.  Schuett,  88  Wis.  471;  60  N. 
W.  Rep.  701. 

^  Jewelers'  League  v.  DeForest,  80 
Hun,  376;  30  N.  Y.  Supl.  88,  per  Dyk- 
man,J. :  "Judge  Story  says  relief  is  ad- 
ministered to  a  party  'when  he  does  an 
act  or  makes  a  contract  when  he  is  un- 
der the  influence  of  extreme  terror,  or 
apprehension  short  of  duress,  for  in 
cases  of  this  sort  he  has  no  free  will, 
but  stands  in  ri'nciiUs.'  1  Story  on 
Equity  Jurisprudence,  §  230.  We  do 
not  find  that  the  mother  in  this  case 
was  at  any  time  subjected  to  such  in- 
fluence as  would  overcome  her  free 
agency.  She  was  never  terrorized  in 
any  way,  and  she  never  was  intimi- 
dated by  the  apprehension  of  any 
serious  evil.    There  was  no  constraint 


over  her  person,  and  she  was  not 
placed  in  dread  of  any  personal  in- 
jury. At  St.  Louis,  where  the  first 
paper  was  signed,  there  was  no  threat 
of  any  kind  made  to  her.  At  Albany 
the  only  threat  was  to  take  the  body 
of  the  dead  son  back  to  St.  Louis.  If 
that  operated  upon  her  affections,  it 
could  not  have  operated  upon  her 
fears  or  constrained  her  will.  She 
was  neither  placed  under  apprehen- 
sion of  injury  nor  subjected  to  intimi- 
dation, and  that  seems  to  be  essential, 
within  all  the  authorities.  Indepen- 
dent of  the  foregoing,  the  agreement 
of  December  30,  1892,  seems  to  have 
been  entirely  consensual  and  volun- 
tary, and  must  be  deemed  a  ratifica- 
tion of  the  former  assignment,  with 
the  modification  which  secured  |500 
of  the  fund  for  the  mother.  The  lead- 
ing case  on  the  subject  in  this  state  is 
Eadie  v.  Slimmon,  26  N.  Y.  9,  and  the 
latest  case  is  Adams  v.  Irving  Nat. 
Bank,  116  N.  Y.  606;  23  N.  E.  Rep.  7. 
Both  of  those  cases  manifest  the  se- 
verity with  which  courts  of  equity 
scrutinize  transactions  in  which  cov- 
enants or  written  instruments  have 
been  obtained  by  threats  or  undue  in- 
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§  1403.  Restoring  benefits  by  lunatic. — In  Nebraska  the  de- 
fense of  insanity  may  be  interposed  to  an  action  upon  a  con- 
tract without  restoring  what  tlie  insane  person  received  there- 
under, in  cases  where  such  person  can  no  longer  restore  what 
was  received,  in  specie.'  It  has,  however,  been  held  in  Indi- 
ana that  when  a  person  apparently  of  sound  mind,  and  not 
known  to  be  otherwise,  and  who  has  not  been  found  to  be 
otherwise  by  proper  proceedings  for  that  purpose,  fairly  and  in 
good  faith  purchases  property,  and  receives  and  uses  the  same, 
whereby  the  contract  of  purchase  becomes  so  far  executed  that 
the  parties  can  not  be  placed  in  statu  quo,  such  contract  can 
not  afterwards  be  set  aside,  or  payment  for  the  goods  be  refused, 
either  by  the  alleged  lunatic  or  his  representatives.^  It  is 
competent  to  show  the  incapacity  of  the  grantor  of  a  deed  re- 
lied upon  as  a  defense  to  an  action  of  ejectment.  The  grantee 
named  in  the  deed  of  an  insane  person,  who  was  cognizant  of 
the  mental  condition  of  the  grantor  at  the  time  it  was  execut- 
ed, is  not  in  a  position  to  require  the  consideration  to  be  re- 
funded as  a  condition  to  the  setting  aside  of  the  deed.° 

§  1404.  Insane  person  liow  far  liable  for  torts. — An  insane 
person  is  liable  for  all  torts  the  same  as  a  sane  person,  except 
those  in  which  malice  and,  therefore,  intention,  is  a  necessary 
ingredient.  In  respect  to  this  liability  there  is  no  distinction 
between  torts  of  nonfeasance  and  of  misfeasance,  and  so  an 
insane  person  is  liable  for  injuries  caused  by  his  tortious  neg- 

fluence,  but  the  facts  in  this  case  do  required  to  return  an  equivalent  for 

not  bring  it  within  the  scope  of  the  such  part  thereof  as  may  have  been 

decision  in  either  of  the  cases."  disposed  of  by  him  during  his  ma- 

'  Eea  V.  Bishop,  41  Neb.  202;  59  N.  jority.     The  right  to  rescind,  or  to  re- 

W.  Eep.   555;  Dewey  v.  Allgire,   37  sist  the  enforcement  of ,  a  contract,  is 

Neb.  6 ;  55  N.  W.  Rep.  276 ;  Gibson  v.  based  upon  the  same  ground,  whether 

Soper,  6  Gray  (Mass.),  279.   In  the  re-  the    party  be   an  infant  or  insane; 

cent  case  of  Englebert  v.  Troxell,  40  that  is,  a  want  of  legal  capacity  to 

Neb.195;  58N.W.Rep.852,itwashe]d,  contract." 

in  regard  to  a  contract  of  an  infant,  *  Wilder  v.  Weakley,  34  Ind.  181. 

that,  in  order  to  rescind  the  contract  ^  Elder  v.  Schumacher,  18  Colo.  433 

upon  reaching  his  majority,  he  is  re-  Dexter  v.  Hall,  15  Wall.  (U.  S.)  9 

quired  only  to  return  so  much  of  the  Eaton  v.  Eaton,  37  N.   J.  Law,  108 

consideration  received  by  him  as  re-  Farley  v.  Parker,  6  Ore.  105,  and  cases 

mains  in  his  possession,  and  he  is  not  cited. 
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ligence,  and,  so  far  as  this  liability  is  concerned,  is  held  to  the 
same  degree  of  care  and  diligence  as  a  person  of  sound  mind.' 
An  insane  person  can  not  be  held,  in  setting  fire  to  his  proper- 
ty, to  have  had  svxch  a  fraudulent  or  wrongful  design  as  to  de- 
feat the  insurance  thereon,  although  his  estate  may  afterwards 
be  called  upon  to  respond  for  the  act.^ 


1  Williams  v.  Hays,  143  N.  Y.  442. 
In  Shearman  and  Eedfield  on  Negli- 
gence (§  57),  it  is  said:  "Infants  and 
persons  of  unsound  mind  are  liable 
for  injuries  caused  by  their  tortious 
negligence ;  and  so  far  as  their  re- 
sponsibility is  concerned,  they  are 
held  to  the  same  degree  of  care  and 
diligence  as  persons  of  sound  mind 
and  full  age.  This  is  necessary,  be- 
cause otherwise  there  would  be  no  re- 
dress for  injuries  committed  by  such 
persons,  and  the  anomaly  might  be 
witnessed  of  a  child,  having  abundant 
wealth,  depriving  another  of  his  prop- 
erty without  compensation."  In 
Reeves'  Domestic  Relations  (386)  it 
is  said:  "Where  the  minor  has  com- 
mitted a  tort  with  force,  he  is  liable 
at  any  age ;  for,  in  case  of  civil  inju- 
ries, with  force,  the  intention  is  not  re- 
garded; for,  in  such  case,  a  lunatic 
is  as  liable  to  compensate  in  damages 
as  a  man  in  his  right  mind."  See 
also,  Bullock  v.  Babcock,  3  AVend. 
391;  Hartfield  v.  Roper,  21  Wend. 
615;  Krom  ti.  Schoonmaker,  3  Barb. 
647 ;  Conklin  v.  Thompson,  29  Barb. 
218;  Cross  v.  Kent,  32  Md.  581;  Neal 
V.  Gillett,  23  Conn.  437;  Huchting  v. 
Engel,  17  AVis.  230;  Brown  v.  Howe, 
9  Gray,  84;  Marain  v.  Devlin,  132 
Mass.  87 ;  Beales  v.  -See,  10  Pa.  St.  56 ; 
Humphrey  v.  Douglass,  10  Vt.  71; 
:\Iorse  V.  Crawford,  17  Vt.  499 ;  Cross 
V.  Andrews,  Croke  Elizabeth,  622; 
Jennings  v.  Rundall,  8  T.  R.  335.  In 
Williams  v.  Hays,  supra,  the  court 
said:  "In  Morse  v.  Crawford,  17  Vt. 
499,  in  an  action  for  tort,  it  was  held 
that  the  fact  that  the  defendant  was  in- 


sane at  the  time  of  committing  the  in- 
jury was  no  defense  to  the  action,  and 
that  if   the   action  be  for  destroying 
property  intrusted  to  the  defendant,  it 
is  no  defense  that  the  plaintiff,  at  the 
time  of  delivering  the  property  to  the 
defendant,  knew  that  he  was  insane. 
In  the  opinion  of  the  court,  it  is  said : 
'It  is  a  common  principle  that  a  lunatic 
is  liable  for  any  tort  which  he  may 
commit,  though  he  is  not  punishable 
criminally.      When   one   receives  an 
injury  from  the  act  of  another,  this  is 
a  trespass,  though  done  by  mistake  or 
without    design.      Consequently,    no 
reason  can  be  assigned  why  a  lunatic 
should  not  be  held  liable.'     In  Krom 
V.  Schoonmaker,  3  Barb.  647,  it  was 
held  that  a  lunatic  may  be  sued  for 
an  injury  done  to   another,  because 
the  intent  with  which  the  act  was 
done  is  not  material.     There  the  ac- 
tion was  against  a  justice  of  the  peace 
for  false  imprisonment  for  issuing  a 
warrant    without  any   complaint,  by 
virtue  of  which  the  plaintiff  was  ar- 
rested.    In  Cross  v.  Kent,  ,32  Md.  581, 
it  was  held  that  a  lunatic  or  insane 
person,  though  not  punishable  crimi- 
nally, is  liable  to  a  civil  action  for  any 
tort  he  may  commit ;  that,  in  an  action 
against  a  party  for  setting  fire  to  and 
burning  a  barn,  neither  evidence  of 
his  lunacy,  nor  that  the  burning  was 
the  result  of  accident,  is  admissible  in 
mitigation  of  compensatory  damages." 
'  D'Autremont  v.  Fire   Association 
of  Philadelphia,  20  N.  Y.  Supl.  344, 
per  McCombs,  J.:     "I  am  unable  to 
see  that  an  insane  person  can  form  a 
fraudulent  or  wrongful  design  in  the 
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§  1405.   As  to  mental  condition  when  married. — On  an  issue 

as  to  whether  deceased  was  of  sound  mind  when  a  marriage 
ceremony  was  performed  between  him  and  one  of  the  defendants, 
the  court  properly  directed  the  jury  to  inquire  as  to  deceased's 
mental  condition  at  the  very  time  of  the  marriage,  when  it 
also  charged  that  evidence  of  his  condition  both  before  and 
after  the  ceremony  should  be  considered  in  determining  his 
condition  at  the  time  of  such  marriage.  And  the  burden  of 
proof  of  want  of  mental  capacity  of  a  person  at  the  time  of  his 
marriage  js  on  those  asserting  it,  in  the  absence  of  proof  of  a 
confirmed  condition  of  lunacy  or  idiocy  prior  to  such  marriage.' 
Where,  in  an  action  brought  against  the  committee  of  a  lunatic 
to  recover  for  necessaries  furnished  to  one  claiming  to  be  his 
wife,  it  appears  that  a  marriage  was  duly  solemnized  between 
the  lunatic  and  the  woman,  which  was  followed  by  cohabita- 
tion, continuing  down  to  the  time  of  the  appointment  of  the 
committee,  when  the  woman  was  obliged  to  leave  and  live 
apart  from  him,  the  committee  can  not  set  up  as  a  defense  that 
the  marriage  was  void  because  the  husband  was  at  the  time  of 
its  solemnization  and  ever  since  had  been  a  lunatic,  without 
lucid  intervals.'' 

destruction  of  his  own  property,  so  as  '  Nonnemachertr.  Nonnemacher,  159 
to  defeat  a  policy  of  insurance  there-  Pa.  St.  634;  28  Atl.  Eep.  439. 
on,  anymore  than  I  can  see  that  he  ^Stuckey  v.  Mathes  (1881),  24 
can  form  a  criminal  intent  in  the  Hun,  461,  per  Hardin,  J, :  "The  Ee- 
commission  of  crime.  The  learned  vised  Statutes  provide  that  a  sentence 
counsel  for  the  defendant  cites  the  of  nullity  declaring  void  a  marriage 
case  of  Cross  v.  Kent,  32  Md.  581,  contract  may  be  pronounced  by  the 
where  it  was  Jield,  in  an  action  against  court  for  several  enumerated  causes, 
a  party  for  setting  fire  to  a  barn,  that  and  one  of  them  is  that  one  of  the 
evidence  of  his  lunacy  was  not  admis-  parties  was  an  idiot  or  lunatic.  The 
sible  in  mitigation  of  compensatory  article  in  which  this  provision  is 
damages.  But,  as  it  seems  to  me,  found  regulates  the  practice  in  such 
that  case  falls  within  the  general  doc-  cases,  and  it  also  provides  who  may 
trine  stated  above,  that  an  insane  per-  be  parties  to  such  a  suit.  Those  pro- 
son's  estate  may  be  called  upon  to  re-  visions  are  wholly  inconsistent  with 
spond  for  his  acts  which  are  simply  the  mode  of  procedure  adopted  in  this 
tortious.  On  the  whole,  I  think  that  case.  Here  we  have  an  action  upon 
the  question  submitted  to  us  should  an  account  for  necessaries  furnished 
be  answered  in  favor  of  the  plaintiff,  the  wife,  and  it  is  sought  to  resist  it 
Karow  v.  Continental  Insurance  Co.,  upon  the  ground  that  the  marriage 
57  Wis.  56;  15  N.  W.  Kep.  27."  between  her  and  her  supposed  hus- 
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§  1406.    Lunacy  as  groTmd  for  diyorce — Incurable  mania — 

Lunacy  is  not  a  ground  for  divorce,  although  it  prevents  the 
wife  from  discharging  her  conjugal  duties.'  Under  the  organic 
act  providing  that  the  legislative  power  of  every  territory  shall 
extend  to  all  rightful  subjects  of  legislation,  an  act  of  the  legis- 
lature of  Washington  Territory,  making  incurable  chronic 
mania  or  dementia  existing  for  ten  years  or  more  a  ground  of 
divorce,  is  valid  and  within  the  power  of  the  territorial  legisla- 
ture.^ 

ft 

§  1407.    Contracts    for  necessaries, — A  person    of  unsound 
mind  is  liable  on  his  contracts  for  necessaries.     Where  he  is 


band  was  solemnized  when  he  was  a 
lunatic  without  lucid  intervals.  The 
reply  is  that  he  had  a  lucid  interval, 
and  while  sane  consummated  the 
marriage  contract  and  subsequently 
cohabited  with  her,  and  had  sexual 
intercourse  with  her  at  different  times 
prior  to  inquisition  found.  She  is  not 
a  party  to  this  action,  nor  is  the  action 
brought  or  conducted  according  to 
the  provisions  of  the  Revised  Statutes 
to  which  we  have  alluded.  Such  a 
course  was  condemned  in  Johnson  v. 
Kincade  (2  Ired.  Eq.  (N.  Car.)  470), 
and  the  court  said :  'We  do  not  feel 
at  liberty  to  decide  a  question  of  such 
grave  importance,  as  a  thing  collateral 
or  incidental  to  an  ordinary  bill  for 
an  account.'  Bishop,  in  his  work  on 
marriage  and  divorce,  says  the  course 
adopted  by  the  court  'was  eminently 
wise  and  just.'  (1  Bishop  on  Marriage 
and  Divorce,  §  138.)  The  question 
whether  a  marriage  with  a  lunatic, 
duly  solemnized,  and  followed  by 
cohabitation  is  void  or  voidable  was 
discussed  by  the  surrogate  of  New 
York  in  Jaques  v.  The  Public  Admin- 
istrator (Bradford's  Surrogates'  Eep. 
499)." 

1  Pile  V.  Pile,  94  Ky.  308 ;  22  S.  W. 
Eep.  215,  per  Pryor,  J. :  "  Here  the 
wife  has  a  mind  diseased  without  her 
fault.      She   lived    happily  with  her 


husband  for  several  years  after  mar- 
riage, and  discharged  all  the  obliga- 
tions and  duties  pertaining  to  the  mar- 
riage relation.  This  man,  when  he 
took  the  unfortunate  woman  to  be  his 
wife,  vowed  at  the  altar  to  love,  cherish 
and  protect  her  in  sickness  and  in 
health,  and  whether  the  wife  is  dis- 
eased in  mind  or  body,  his  marriage 
vow  should  and  must  be  observed. 
The  more  helpless  she  becomes,  the 
greater  his  duty  to  love  and  protect 
her.  The  wife  has  never  abandoned 
the  husband,  but  is  now  confined  in 
the  asylum  for  lunatics  by  his  consent 
and  direction.  The  chancellor  did 
right  in  dismissing  his  petition." 

'  Hickman  v.  Hickman,  1  Wash. 
2-57,  per  Scott,  J. .  "In  fact,  our  terri- 
torial supreme  court  held  that  the 
legislature  could  itself  grant  a  divorce 
by  a  special  act.  Maynard  v.  Valen- 
tine, 2  Wash.  T.  3;  3  Pac.  Rep.  195, 
and  this  was  subsequently  affirmed  by 
theSupremeCourtof  theUnitedStates. 
Maynard  r.  Hill,  125  U.  S.  190  (8  Sup. 
Ct.  Rep.  723) .  It  follows  that  the  legis- 
lature could  authorize  the  granting  of 
divorces  by  the  courts,  for  any  causes 
that  the  legislature  deemed  sufficient, 
and  whether  the  same  should  be  due 
to  misfortune  or  misbehavior,  could 
not  affect  the  validity  of  such  Is-wa." 
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not  under  guardianship,  and  his  condition  is  not  known  to 
the  otlier  party,  his  contract,  in  the  absence  of  fraud  or  undue 
advantage  by  those  contracting  with  him,  may  not  be  repu- 
diated without  restoring  what  he  has  received  on  such  con- 
tracts/ A  kinsman  of  an  insane  person  who  furnishes  him 
■with  clothing  and  board  can  not  recover  of  the  guardian  of 
the  latter  therefor,  unless  the  guardian  has  requested  such  sup- 
plies, or  neglects  or  refuses  to  supply  the  ward  with  necessa- 
ries suitable  to  his  estate  and  condition.^ 


'  Woods  V.  Brown,  93  Ind.  164. 

^  Creagh  v.  Tunstall,  98  Ala.  249 ;  12 
So.  Rep.  713,  per  Stone,  C.J. :  "From 
these  unaided  facts  the  law  does  not 
raise  a  promise  on  the  part  of  the 
guardian  that  he  will  pay  for  such 
supplies.  There  is  neither  contract- 
ual nor  legal  privity  between  them. 
Frima  facie  the  guardian  alone  is  au- 
thorized to  select  the  ward's  abiding 
place  and  to  supply  his  wants,  and 
the  present  record  fails  to  show  bis 
omission  to  do  so.  We  concur  with 
the  chancellor  in  holding  that  the 
petition  fails  to  make  a  case  authoriz- 
ing relief.  Call  v.  Ward,  4  Watts  &  S. 
(Pa.)  118;  Bredin  v.  Dwen,  2  Watts 
(Pa.) ,  95 ;  Barnum  v.  Frost,  17  Gratt. 
{Va.)  398 ;  Tucker  v.  McKee,  1  Bailey, 
L.  (S.  Car.)  344 ;  Nicholson  v.  Spencer, 
11  Ga.  607;  Gwaltney  v.  Cannon,  31 
Ind.  227.  In  64  J.  P.  337  (1890),  a 
periodical  published  in  London,  the 
editors  thus  sketch  the-theories  relat- 
ing to  lunatics'  liability  for  necessa- 
ries :  'It  will  be  useful  to  notice  the 
chief  authorities  at  present  bearing  on 
the  question  whether  a  lunatic  is  im- 
pliedly liable  for  necessaries,  the  dif- 
ficulty started  being  this,  that  inas- 
much as  a  lunatic  could  not,  by  ex- 
press contract,  bind  himself  for  any- 
thing, it  is  suggested  that  it  would  be 
absurd  to  hold  that  such  a  contract 
can  be  implied,  which  implied  con- 
tract is,  at  most,  only  a  substitute  for 
what  would,  if  express,  be  valid.  In 
s.  case  of  Howard  <j.  Digby,  2  CI.  & 


F.  634,  a  claim  had  been  made  against 
a  lunatic  for  necessaries  supplied  be- 
fore the  finding  of  lunacy  on  an  in- 
quisition.' On  that  occasion  Lord 
Brougham  said :  'Upon  what  ground 
are  all  these  allowances  made?  Not 
from  kindness,  not  from  charity — not 
for  the  convenience  of  the  parties,  but 
because  they  are  debts — because,  in 
the  eye  of  the  court,  be  it  a  court  of 
law  or  of  equity,  or  the  chancellor  sit- 
ting in  lunacy,  they  are  valid  debts 
incurred  by  the  insane  person,  and 
are  discharged  by  the  justice  of  the 
court.'  Again,  in  Wentworth  D.Tubb, 
2  Y.  &  C.  C.  537,  the  costs  of  an  un- 
successful traverse  of  an  inquisition 
of  lunacy  had  been  allowed  out  of  a 
lunatic's  estate,  and  Knight  Bruce,  V. 
C,  said  that  he  apprehended  the  law 
to  be  that  if  a  man  is  alleged  to  be  a 
lunatic,  whether  truly  or  not,  he  may 
employ  (so  far  as  he  can  be  said  to 
exercise  volition  on  the  subject)  a  so- 
licitor, not  only  to  resist  the  commis- 
sion, but  afterwards  for  the  purpose 
of  traversing  it,  and  that,  although 
the  proceedings  fail,  the  lunatic's  es- 
tate is  liable  for  the  costs,  subject  to 
this,  that  if  anything  fraudulent  or 
unfair — or  perhaps  one  may  say  friv- 
olous or  litigious — appears  to  have 
taken  place  on  the  part  of  the  solicitor, 
the  court  may  say  that  no  debt  arises. 
Again,  in  a  case  of  Williams  v.  Went- 
worth,  5  Beav.  825,  Lord  Langdale, 
M.  R.,  said  that  it  had  been  argued 
that,  however  beneficial  to  the  lunatic 
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§  1408.  The  same  subject  continued. — It  does  not  follow 
because  one  has  been  adjudged  insane  and  is  under  guardian- 
ship that  he  can  not  make  a  valid   contract  for  necessaries. 


the  expenditure  may  have  been,  yet, 
as  the  lunatic  was  incapable  of  con- 
tracting, no  debt  could  be  constituted. 
But  the  learned  judge  said  that  in  the 
case  of  money  expended  for  protec- 
tion of  the  person  and  estate  of  the 
lunatic,  the  law  would  raise  an  im- 
plied contract  and  give  a  valid  de- 
mand or  debt  against  the  lunatic  or 
his  estate,  and  that,  under  the  cir- 
cumstances of  that  case  a  debt  was 
constituted,  and  that  payment  of  it 
might  be  obtained  out  of  the  real  es- 
tate if  the  personal  estate  were  insuf- 
ficient. And  that  any  other  conclu- 
sion would  be  extremely  dangerous  as 
well  as  contrary  to  the  principles  of 
previous  decided  cases.  That  that 
which  was  necessary  for  the  protec- 
tion and  estate  of  the  lunatic  might 
well  be  subject  to  question  and  consid- 
eration, but  when  a  demand  was  made 
in  respect  of  a  necessary  of  that  kind 
it  was  not  to  be  distinguished  from  a 
demand  arising  in  respect  of  the  sup- 
ply of  food  and  clothing.  Moreover, 
though  there  might  be  the  greatest 
difficulty  in  compelling  specific  i)er- 
formauce  of  a  contract  with  a  lunatic 
or  obtaining  damages  for  breach  of  a 
contract,  yet  there  is  a  certain  protec- 
tion allowed  in  tlie  latter  case  to  those 
who  may  have  (contracted  with  a  lu- 
natic, in  ignorance  of  his  lunacy,  and 
seek  to  obtain  or  to  keep  the  fair  price 
of  things  sold  to  the  lunatic.  In  Bax- 
ter V.  Earl  of  Portsmouth,  5  I!.  &  Cr. 
170,  the  defendant  had,  during  five 
years,  hired  carriages  and  horses  from 
the  plaintiff,  and  these  carriages  were 
used  by  the  defendant  and  were  suit- 
able to  a  person  of  his  rank.  The  de- 
fendant was  afterwards  found  by  in- 
quisition to  be  a  lunatic,  and  the 
coach-maker's  bill  for  hire  being  un- 


paid and  an  action  being  brought  to 
recover  such  hire,  a  defense  was  set  up 
that  the  defendant  had  been  a  lunatic 
when  the  things  were  hired.  But  Ab- 
bott, C.  J.,  said  that  at  the  time  the  or- 
ders were  given  and  executed.  Lord 
Portsmouth  was  living  with  his  family 
and  there  was  no  reason  to  suppose 
that  the  plaintiff  knew  of  his  insanity. 
Such  a  case  was  very  distinguishable 
from  an  attempt  to  enforce  a  contract 
not  executed,  or  one  made  under  cir- 
cumstances which  might  have  induced 
a  reasonable  person  to  suppose  the  de- 
fendant was  of  unsound  mind.  And 
in  a  later  case  of  Molton  v.  Camroux, 
2  Exch.  487,  the  court  laid  down  the 
rule,  that  when  a  person,  apparently 
of  sound  mind  and  not  known  to  be 
otherwise,  enters  into  a  contract  for 
the  purchase  of  property,  which  is 
fair  and  iona  fide,  and  which  is  exe- 
cuted and  completed,  and  the  prop- 
erty, the  subject-matter  of  the  con- 
tract, has  been  paid  for  and  fully 
enjoyed  and  can  not  be  restored  so  as 
to  put  the  parties  in  statu  quo,  then 
such  contract  can  not  afterwards  be 
set  aside,  either  by  the  alleged  lunatic 
orby  those  who  representhim.  Hence, 
in  Beavan  v.  McDonnell,  9  Exch.  309, 
the  plaintiff  entered  into  a  written 
contract  to  purchase  property  at  a 
specified  price,  and  paid  a  deposit  of 
£415.  At  the  time  he  was  a  lunatic, 
though  the  defendant  did  not  know 
it,  and  the  contract  was  a  fair  one. 
The  court  held  that  the  transaction 
was  completely  executed  and  that  the 
plaintiff  was  not  entitled  to  recover 
back  the  deposit.  Most  of  the  diffi- 
culties arising  in  such  cases  arise  in 
chancery  courts.  In  re  Weaver,  L.  E. 
21  Ch.  D.  615,  a  person  had  been 
found  lunatic  by  inquisition  in  1881, 
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He  can  at  least  be  held  liable  for  the  value  of  necessary  serv- 
ices rendered  or  of  material  furnished.'  The  wife  of  an  in- 
sane man  is  entitled  to  medical  attention,  and  the  physician 
who  renders  it  upon  the  request  of  the  guardian  of  the  insane 
husband  is  entitled  to  compensation  out  of  the  estate  held  in 
trust  for  him  by  his  guardian.^ 

§  1409.  Sale  of  a  lunatic's  realty  to  pay  his  debts.- — Unless 
authorized  by  statute,  courts  may  not  order  the  sale  of  the 
real  estate  of   a  lunatic,  even  to  pay   his  debts,  although  the 


but  it  appeared  that  for  some  years 
previously  she  had  been  put  in  a 
county  lunatic  asylum,  and  supported 
there  by  her  brother  at  an  expense  of 
£130  a  year,  while  he  drew  only  a 
very  small  income  from  her  proper- 
ty. When  the  brother  died  he  had  ad- 
vanced about  £661,  and  the  question 
then  was  raised  whether  his  estate  was 
entitled  to  be  recouped  to  that  amount 
out  of  the  lunatic's  estate.  The  mat- 
ter as  to  implied  contract  was  inci- 
dentally argued,  and  the  court  made" 
an  allowance  to  the  brother's  estate 
for  past  maintenance,  but  limited  it 
to  advances  made  within  six  years  be- 
fore the  testator's  death.  The  point 
was  again  incidentally  raised  in  Brock- 
well  V.  Bullock,  L.  R.  22  Q.  B.  D.  567, 
on  an  appeal  from  a  county  court.  An 
inquiry  had  been  ordered,  under  the 
lunacy  regulation  acts,  whether  or  not 
the  defendant  was  of  unsound  mind. 
The  plaintiff  was  a  medical  man,  em- 
ployed by  the  defendant's  solicitor  to 
examine  the  defendant  for  the  pur- 
pose of  giving  evidence  of  his  sanity 
at  the  inquiry.  The  plaintiff,  accord- 
ingly, did  so,  and  attended  and  gave 
evidence  at  the  inquiry,  but,  notwith- 
standing such  evidence,  the  defendant 
was  found  to  be  a  lunatic.  The  plaint- 
iff subsequently  brought  an  action  in 
the  county  court  against  the  defend- 
ant for  his  charges  in  respect  of  the 
services  so  rendered  by  him,  but  was 
nonsuited  on  the  ground  that  he  could 


not  recover  such  charges  without  an 
order  made  by  the  court  of  chancery 
under  the  lunacy  act  (25  and  26  Vict., 
c.  86),  §11.  The  court  of  appeal  held 
that  the  lunacy  act  did  affect  the 
plaintiff's  right  of  action,  and  if  the 
action  was  otherwise  maintainable  the 
nonsuit  was  wrong,  and  that  there 
must  be  a  new  trial.  In  the  course  of 
the  judgment  Lord  Esher,  M.  R.,  said 
he  gave  no  opinion  as  to  whether  the 
plaintiff  would  ultimately  succeed,  but 
that  he  thought  that  the  plaintiff  must 
show  at  least  that  his  employment  as 
witness  was  anecessary  tothedefend- 
ant.  The  most  recent  case  of  Be 
Rhodes,  62  L.  T.  R.  N.  S.  22,  again 
raises  but  still  leaves  the  point  as  to 
implied  contract  unsettled." 

1  Stannard  v.  Burns,  63  Vt.  244,  per 
Start,  J.:  "It  does  not  necessarily 
follow,  when  there  has  been  an  adju- 
dication by  the  probate  court  that 
a  person  is  insane,  that  the  insanity 
is  of  that  character  which  disqualifies 
him  from  making  a  valid  contract  for 
necessaries.  Motley  v.  Head,  43  Vt. 
633;  Blaisdell  v.  Holmes,  48  Vt.  492. 
In  the  last-named  case  the  plaintiff 
was  permitted  to  recover  of  the  de- 
fendant for  services  rendered  for  him 
under  a  contract  made  with  him,  after 
he  had  been  adjudged  an  insane  per- 
son by  the  probate  court,  and  while 
he  was  under  guardianship." 

'  Booth  V.  Cottingham,  126  Ind.  431. 
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heirs  at  law  and  next  of  kin  consent.'  The  New  York  statute, 
which  permits  the  land  of  a  lunatic  to  be  sold  and  turned  into 
money  under  the  order  of  court,  is  careful  to  provide  that  its 
character  shall  remain  unchanged  for  the  benefit  of  all  inter- 
ested therein,  and  is,  indeed,  but  a  repetition  of  the  existing 
rule  of  equity.  Hence,  the  sale  of  a  lunatic's  real  estate,  even 
in  partition,  does  not  convert  it  into  personalty,  nor  does  tak- 
ing it  by  condemnation  proceedings.^  Neither  at  common  law 
nor  by  statute  has  a  committee  of  a  lunatic  power  to  dispose  of 
his  estate  without  an  order  of  the  court.  He  has  no  title  to 
the  real  estate  nor  interest  in  it.  He  is  simply  an  agent,  officer 
or  representative  of  the  court,  and  has  no  independent  power 
to  dispose  of  it  in  any  manner  whatever.''  Where  a  special 
guardian,  appointed  to  sell  a  lunatic's  land,  accepts  a  mort- 
gage on  other  land  in  part  payment,  and  such  mortgage  after- 
wards proves  to  be  worthless,  the  heirs  of  the  lunatic  may, 
after  her  death,  sue  to  establish  and  foreclose  a  vendor's  lien 
on  the  land  sold  for  the  amount  of  the  mortgage,  under  the  au- 
thority of  the  code,  providing  that  the  proceeds  of  the  sale  of 
real  estate  of  an  incompetent  person  are  to  be  deemed  property 
of  the  same  nature.  And  a  purchaser  of  a  lunatic's  land  sold 
under  an  order  of  court  directing  part  payment  in  cash,  and 
the  balance  to  be  secured  Ijy  mortgage  on  the  land  sold,  can 
not  discharge  his  liability  for  the  deferred  payments  by  assign- 
ing to  the  committee  of  the  lunatic  a  mortgage  on  other  land, 
unless  he  is  permitted  to  do  so  by  an  order  of  court.'  The 
provision  of  the  New  York  code  of  civil  procedure  that  the 
court  must  provide  for  the  payment  of  the  debts  of  a  lunatic 
out  of  the  proceeds  of  his  property  covers  all  his  debts  so  far 
as  his  property  will  go,  and  necessitates  a  pro  rata  distribution 

iWalrath  v.  Abbott,  75  Hun,  445 ;  5  De  Gex,  M.    &   G.   33;  Awdley  v. 

27N.  Y.  Supl.  529,  citing:  "Ex  parte  Awdley,  2  Vern.  192. 

Pettit,  2  Paige  (N.  y  ), -5-98;.. Ex  parte  '  In  re  Otis,  101   N.  Y.  580;  5  N.  E. 

I-Ioag,  7  Paige  (N.  Y.),  312.  Rep.  571;  Pharis  v.  Gere,  110  N.  Y. 

2  Ford  V.  Livingston,  140  N.  Y.  162 ;  336 ;  18  N.  E.  Rep.  135. 

35  N.  E.  Rep.  437  ;  Cutting  v.  Lincoln,  «  Walrath  v.  Abbott,  75  Hun,  445 ; 

9  Abb.  Pr.  (N.  S.)    436;  In  re  Barker,  27  N.  Y.  Supl.  529. 
L.  R.  17  Ch.  Div.  241 ;  In  re  Wharton, 
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in  case  his  property  is  not  sufficient  to  pay  his  debts  in  full, 
except  only  the  case  of  a  general  or  specific  lien.' 

§  1410.  The  same  subject  continued. — Under  the  Pennsyl- 
vania statute  of  1836,  empowering  the  court  of  common  pleas 
to  authorize  the  committee  of  a  lunatic  to  sell  at  public  sale,  or 
mortgage  his  real  estate,  for  the  payments  of  his  debts,  the 
maintenance  of  his  family  and  the  education  of  his  minor 
children,  the  court  has  no  power  to  decree  a  private  sale,  and 
no  jurisdiction  to  entertain  a  petition  therefor.  Such  want  of 
jurisdiction  may  be  set  up  in  ejectment  by  the  widow  and 
heirs  of  the  lunatic  against  the  purchaser  at  such  invalid  sale, 
or  his  grantee."  Under  the  Maryland  code,  requiring,  in  case 
the  trustee  of  a  lunatic  applies  for  permission  to  sell  property 
for  purpose  of  reinvestment,  that  a  summons  be  served  on 
such  person,  if  a  resident  of  the  state,  or,  if  a  non-resident, 
that  there  be  "proof  of  due  publication  of  the  order  of  publi- 
cation," the  sale  is  void  if  there  is  a  mere  service  of  the  peti- 
tion on  the  lunatic,  a  non-resident,  by  the  order  of  a  judge  of 
the  foreign  state  in  which  the  lunatic  is  confined.  A  decree 
for  sale  in  such  case  having  been  rendered  without  jurisdic- 
tion, it  can  not  be  validated  by  the  subsequent  passage  of  an 
act  allowing  the  sale  of  a  lunatic's  property  without  any  process 
or  order  of  publication,  and  undertaking  to  give  to  any  previous 
order  for  the  sale  of  the  property  of  such  person  the  same  ef- 
fect as  if  passed  after  the  passage  of  the  act.' 

'  Matter  of  Wing,  83  Hun,  284 ;  31  the  act  of  assembly  in  that  behalf  oc- 

N.  Y.  Supl.  941.  cur.     Warden  v.  Eichbaum,  14  Pa.  St. 

^Bennett  v.  Hayden,  145  Pa.  586,  121.  The  duties  of  the  committee  are 
per  Paxson,  J. :  "Now,  if  there  be  any  plainly  defined.  No  order  of  sale  of 
living  virtue  and  energy  in  this  stat-  real  estate  shall  be  made,  unless  upon 
ute,  the  act  concerning  lunatics' es-  application  and  statements  as  directed 
tatesmustbe  strictly  pursued.  Wrights'  in  the  act.  These  provisions  are  im- 
App.,  8  Pa.  St.  57.  The  only  wayin  perative.  They  give  the  mode  in  which 
which  the  committee  can  effect  an  the  jurisdiction  shall  be  exercised  by 
alienation  of  the  lands  of  the  lunatic  is  the  court  of  common  pleas.  Haider- 
through  the  Interposition  of  the  proper  man's  App.,  104  Pa.  251." 
court  of  common  pleas,  and  then  only  'Willis  v.  Hodson,  79  Md.  327 ;  29 
■^hen  ttie  exigencies  contemplated  by  Atl.  Eep.  604. 
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§  1411.  Control  of  lunatics  by  the  court  of  chancery  in  Del- 
aware.— The  court  of  chancery  in  Delaware,  by  special  legis- 
lative grant,  has  jurisdiction  of  alleged  lunatics  from  the  very 
inception  of  the  process  by  which  their  sanity  or  insanity  is 
finally  and  definitely  ascertained,  and  has  the  power  to  sus- 
pend or  supersede  the  control  of  the  supposed  insane  per- 
son over  his  property  ad  interim.  During  lunacy  proceed- 
ings, the  presumption  of  sanity  must  remain  in  abeyance, 
so  far  as  it  relates  to  the  temporary  restraint  of  the  personal 
liberty  of  the  supposed  insane  person.' 


i/)j  re  Harris  ^Del.  1893),  28  Atl. 
Eep.  329,  per  Walcott,  Ch. .  "The  ob- 
ject sought  to  be  attained  by  the  peti- 
tioner is  to  hold  the  property  of  the 
alleged  lunatic  in  statu  quo  until  the 
termination  of  the  proceedings  in  lu- 
nacy previously  instituted.  That  the 
power  to  do  this,  or  something  which 
would  be  substantially  the  same,  re- 
sides in  this  court,  when  a  proper  case 
is  presented,  has  ceased  to  be  a  sub- 
ject about  which  there  can  be  any  se- 
rious controversy.  Chancellor  Kent, 
In  re  Wendell,  1  Johns.  Ch.  (.N.  Y.) 
600,  and  Chancellor  Williamson,  In  re 
Dey,  9  N.  J.  Eq.  181,  of  this  country, 
and  Lord  Eldon,  in  the  case  of  Ridge- 
way  V.  Darwin,  8  Ves.  66,  and  Hard- 
wicke,in  Inre  Heli,  3  Atk.  635,  in  Eng- 
land, unequivocally  recognized  this 
doctrine  to  the  extent  in  which  it  is 
claimed  in  this  case.  But  it  does  not 
depend  upon  the  authority  of  ad- 
judged cases,  for  it  is  founded  in  the 
authority  of  reason  as  well  as  prece- 
dent. If  there  were  no  power  to  sus- 
pend or  supersede  the  right  of  a  per- 
son supposed  to  be  of  unsound  mind 
to  manage  and  control  his  property 
during  the  interval  between  the  issu- 
ance and  execution  of  a  writ  of  insan- 
ity, it  would  many  times,  partially  if 
not  wholly,  fail  of  its  purpose,  for  dur- 
ing that  time  he  might  waste,  squan- 
der, destroy,  or  otherwise  dispose  of 
it,  especially  if  it  consisted  of  bonds. 


stocks,  securities,  and  certificates  of 
indebtedness,  which  pass  by  deliv- 
ery or  assignment.  After  the  waste  or 
destruction  of  his  property,  of  what 
use  would  it  be  to  prosecute  the  writ 
to  a  finality,  and  obtain  the  appoint- 
ment of  a  trustee,  the  medium  through 
which  the  court  exercises  a  permanent 
control  over  the  person  and  property 
of  those  who  have  been  adjudged  to 
be  non  compos  mentis  by  due  course  of 
law?  Clearly  none,  so  far  as  the  pres- 
ervation of  his  estate  is  concerned,  if 
it  consisted  of  personal  property,  for 
it  would  be  out  of  reach  of  the  trustee, 
or  placed  in  a  situation  that  would 
make  restitution  impossible,  without 
protracted  and  expensive  litigation. 
AVhile  it  is  true  that  this  court,  by  vir- 
tue of  its  inherent  and  general  pow- 
ers, can  take  cognizance  of  the  acts 
and  persons  by  which  the  alleged  lu- 
natic may  be  fraudulently  and  un- 
fairly deprived  of  the  possession  of 
his  property,  it  goes  without  saying 
that  such  a  remedy  is  manifestly 
inadequate,  not  to  say,  in  many 
cases,  absolutely  fruitless.  A  pre- 
ventive remedy,  when  it  can  be 
employed,  is  more  effectual  for  the 
protection  of  human  rights  than  one 
which  is  merely  corrective  in  its  oper- 
ation and  effect.  The  former  stands  be- 
tween the  wrong-doer  and  those  who 
are  liable  to  become  his  victims.  The 
latter  simply  proposes  to  restore  that 
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§  1412.  Contracts  for  the  support  of  insane  poor. — A  con- 
tract made  by  the  board  of  county  commissioners  with  a  guard- 
ian for  the  care  and  support  of  his  insane  ward  in  the  county 


which  has  been  taken,  or  to  imper- 
fectly compensate  in  damages  for  tlie 
loss  or  injury  sustained.  The  old  ad- 
age, 'An  ounce  of  prevention  is  worth 
a  pound  of  cure,' illustrates  with  pe- 
culiar force  the  relative  or  compara- 
tive eflBciency  of  these  remedies,  as 
applied  to  persons  whose  mental  con- 
dition is  in  progress  of  judicial  inqui- 
ry. It  was  urged  by  one  of  the  solic- 
itors for  the  respondent  that,  as  the 
English  court  of  chancery  had  no 
jurisdiction  over  the  persons  and 
property  of  non-adjudged  lunatics, 
as  such,  and,  as  the  chancellor  of 
England  had  jurisdiction  only  of 
that  class  of  persons  as  the  rep- 
resentative of  the  king,  as  parens 
patricz,  by  means  of  his  sign  man- 
ual, the  chancellor  of  this  state, 
whose  general  powers  are  inherited 
from  the  English  court  of  chancery, 
can  not,  by  virtue  thereof,  assume  the 
care  and  supervision  of  such  persons, 
unless  brought  within  one  or  more  of 
the  well-recognized  heads  of  equity  ju- 
risdiction. This  is  true.  Neither  does 
the  court  of  chancery  in  this  state 
possess  this  special  authority  as  a  part 
of  its  original,  inherent,  equitable  ju- 
risdiction. It  is  derived  from  the  leg- 
islature, just  as  the  chancellor  of  Eng- 
land derived  it  from  the  king  by  vir- 
tue of  his  sign  manual.  This  court  oc- 
cupies the  same  relation,  under  chap- 
ter 49  of  the  revised  code,  to  those 
persons  who  are  non  compos  mentis,  as 
the  representative  of  the  people,  as 
the  chancellor  of  England  does  to  the 
same  class  of  persons  within  his  juris- 
diction, as  the  delegate  of  the  crown. 
So  that  the  proceedings  to  inquire  into 
the  alleged  insanity  of  any  person  are 
not  initiated  in  this  state  by  the  chan- 
cellor by  means  of  a  special  power  not 


included  in  the  general  powers  of  his 
office,  as  it  is  in  England,  but  by  the 
court  of  chancery  itself,  by  a  direct 
legislative  grant.  Therefore,  the  court 
of  chancery  assumes  jurisdiction  of  al- 
leged lunatics,  who  have  not  been  so 
adjudged,  from  the  very  inception  of 
the  process  by  which  their  sanity  or 
insanity  is  finally  and  definitely  as- 
certained. This  view  of  the  matter 
strengthens  rather  than  weakens  the 
position  already  taken,  for,  as  just  ob- 
served, this  power  is  conferred  upon 
the  court,  and  not  devolved  upon  the 
chancellor  in  the  nature  of  an  ex  officio 
duty.  "While  this  court,  under  the 
provisions  of  the  statute  just  referred 
to,  can  not  assume  the  permanent  and 
exclusive  custody  of  a  supposed  insane 
person  until  he  is  so  found  by  a  jury, 
yet  he  is,  in  a  limited  sense,  during 
the  pendency  of  lunacy  proceedings, 
its  ward,  around  whom  it  is  bound  to 
throw  the  arm  of  protection.  For  per- 
sons thus  situated,  if  insane,  that  is 
not  unfrequently  one  of  the  most  crit- 
ical periods  during  the  continuance  of 
their  mental  disorder,  in  which  the 
most  unremitting  vigilance  is  neces- 
sary for  the  protection,  especially,  of 
their  estates.  And  if  the  court  is 
powerless  to  act,  however  apparent 
and  imperative  the  necessity,  the 
legislature  would  stand  convicted 
of  the  folly  of  conferring  jurisdic- 
tion over  a  matter,  and  at  the  same 
time  withholding  the  means  of  ex- 
ecuting the  beneficent  purpose  for 
which  it  was  given.  It  will  not  do  to 
say  that  the  presumption  of  sanity 
stands  in  the  way  of  the  exercise  of 
this  humane  power,  for  it,  like  the 
presumption  of  innocence,  must  some- 
times remain  in  abeyance,  so  far  as 
it  relates  to  the  temporary  restraint 
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asylum  at  an  agreed  price  to  be  paid  out  of  the  ward's  estate, 
is  invalid,  and  no  recovery  can  be  had  thereon  against  the 
ward's  estate,  nor  can  there  be  a  recovery  by  the  county  on  the 
quantum  meruit.  A  person  who  is  admitted  into  a  county  asy- 
lum, organized  for  the  support  of  the  poor,  can  not  be  charged 
therefor,  either  on  an  express  or  implied  contract.'  Under  the 
Vermont  statute,  providing  that  no  action  to  recover  for  assist- 
ing a  pauper  shall  be  commenced  until  notice  is  given  the  town 
chargeable  with  his  support,  and  until  such  town  has  neglected 
to  provide  for  him  for  sixty  days  after  such  notice,  no  recovery 


of  personal  liberty — the  one  for  the 
good  of  the  person,  the  other  for  the 
good  of  the  people — before  either 
shall  have  been  rebutted  by  the  pro- 
duction of  satisfactory  and  compe- 
tent evidence." 

1  Board  v.  Ristine,  12-t  Ind.  242,  per 
Mitchell,  J. .  "  An  institution  organ- 
ized for  the  avowed  purpose  of  be- 
stowing or  administering  charity,  un- 
less specially  authorized  by  its  charter 
to  do  so,  can  not  contract  to  bestow 
what  purports  to  be  a  benefaction  for 
a  price,  or  to  dispense  charity  for  pay. 
The  statute  nowhere  authorizes  coun- 
ty commissioners  to  enter  into  con- 
tracts for  the  care  and  support  of  per- 
sons in  the  asylums  organized  for  the 
care  and  support  of  the  poor ;  nor  is 
there  any  implication  that  persons 
who  are  admitted  into  those  asylums 
can  be  so  admitted  by  contract  with 
the  county  commissioners.  In  Board, 
etc.,  V.  Hildebrand,  1  Ind.  555,  it  was 
held  that  the  provision  made  by  law 
for  tlie  support  of  the  poor  was  pure- 
ly charitable,  and  that  a  husband 
could  not  be  held  liable  for  board, 
lodging  and  su]iport  furnished  in  the 
county  asylum  to  his  wife.  Again,  in 
Board,  etc.,  v.  Schmoke,  51  Ind.  416, 
it  was  held  that  a  contract  made  by 
the  husband  of  an  insane  wife  with  a 
board  of  commissioners  fer  her  sup- 


port in  the  county  asylum  was  in- 
valid, and  that  no  recovery  could  be 
had  by  the  county,  even  though  it  had 
performed  the  contract.  Services 
which  were  intended  to  be  gratuitous 
at  the  time  they  were  rendered  can 
not  afterwards  be  used  as  the  basis  of 
an  implied  promise  to  pay.  Eamsey 
■u.  Eamsey,  121  Ind.  215  (222).  In  St. 
Joseph's  Orphan  Society  v.  Wolpert, 
80  Ky.  86,  it  appeared  that  a  charita- 
ble institution,  organized  for  the  pur- 
pose of  educating  and  maintaining 
orphan  children,  sought  to  recover 
from  a  guardian  the  value  of  raising 
and  maintaining  his  wards,  the  chil- 
dren of  a  deceased  soldier.  The 
wards  had  been  received  by  the  so- 
ciety with  the  avowed  purpose  of  be- 
stowing upon  them  an  education  as  a 
matter  of  charit}'.  Learning  after- 
wards that  the  guardian  had  in  his 
hands  a  considerable  sum  of  money, 
which  had  been  paid  him  by  the 
United  States  government  as  pension 
money,  the  society  brought  suit.  It 
was  held  that  the  society,  having 
been  created  for  charitable  and  benev- 
olent purposes,  it  could  not  recover 
for  board,  care  and  education  of  or- 
phans, whose  control  it  had  taken 
with  the  avowed  purpose  of  bestow- 
ing charity." 
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can  be  had  for  assistance  rendered  prior  to  the  giving  of  such 
notice.' 

§  1413.  The  same  subject  continued. — A  city,  in  order  to  re- 
cover the  expenses  paid  by  it  for  the  support  of  a  pauper  com- 
mitted to  a  state  lunatic  hospital  from  the  town  of  the  pauper's 
settlement,  must  first  give  the  town  notice  thereof;  and  the 
amount  recoverable  in  such  case  is  limited  to  the  expenses  in- 
curred by  the  city  within  three  months  next  before  such 
notice  was  given. ^  The  New  York  statute  of  1890,  having 
provided  that  the  expense  of  removing  insane  paupers  to  asy- 
lums beyond  the  limits  of  their  districts  shall  be  paid  by  the 
treasurer  of  the  state  when  the  bills  therefor  have  been  ap- 
proved by  the  state  commission  in  lunacy,  the  superintendents 
of  the  poor  can  not  refuse  to  remove  such  insane  paupers  to 
the  asylum,  on  the  ground  that  funds  have  not  be  furnished 
them  in  advance  for  the  payment  of  such  expenses.'  The  ex- 
pense of  supporting  an  indigent  insane  person,  not  a  pauper, 


'  Town  of  Woodstock  v.  Town  of 
Barnard,  67  Vt.  97;  30  Atl.  Rep.  806. 

2  City  of  Taunton  v.  Warebam,  153 
Mass.  192,  per  curiam:  "By  the  Public 
Statutes,  c.  87,  §  34,  it  was  intended  to 
give  to  towns  paying  the  expenses  of 
a  lunatic  committed  to  either  state 
hospital  the  same  rights  and  remedies 
against  the  place  of  his  settlement  as 
if  the  expenses  had  been  incurred  in 
the  ordinary  support  of  a  pauper,  and 
the  same  rules  of  law  apply  as  if  this 
had  been  a  suit  to  recover  the  expense 
of  the  ordinary  support  of  a  pauper. 
Inhabitants  of  Walthamv.Brookline, 
119  Mass.  479'.  The  plaintiff  contends 
that  it  is  entitled  to  recover  from 
March  29,  1889,  being  three  months 
prior  to  the  first  notice  to  the  date  of 
the  writ,  and  that  the  provisions  as  to 
notice  set  forth  in  the  Public  Statutes, 
c.  84,  §§  14,  28,  29,  do  not  apply  to 
the  Public  Statutes,  c.  87,  §  34.  It 
is  an  established  rule,  in  the  con- 
struction of  statutes,  which  provide 
for  the   application    to    a    new  class 


of  cases  of  the  same  remedies  which 
are  prescribed  for  another  class,  that 
the  remedies  shall  be  held  to  ap- 
ply to  the  new  class  so  far  only  as 
they  are  appropriate  to  the  subject- 
matter  to  which  they  are  to  be  applied. 
This  rule  was  adopted  in  Inhabitants 
of  Worcester  v.  Milford,  18  Pick. 
(Mass.)  379,  in  considering  those  pro- 
visions of  the  statutes  which  are  sub- 
stantially re-enacted  in  those  we  are 
discussing.  In  Inhabitants  of  Am- 
herst V.  Shelburne,  11  Gray  (Mass.), 
107,  it  was  held  that  notice  from  one 
town  to  another  of  a  claim,  made  by 
the  treasurer  of  a  state  lunatic  hos- 
pital, for  the  past  and  future  support 
of  a  pauper,  was  sufficient  to  support 
an  action  for  the  past  expenses,  al- 
though not  actually  paid  until  more 
than  three  months  thereafter,  but  not 
for  the  expenses  for  the  support  of  the 
pauper  after  such  notice." 

'  People  V.  Superintendents  of  the 
Poor,  20  N.  Y.  Supl.  10. 
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who  has  been  sent  to  a  lunatic  asylum,  on  the  certificate  of  a 
county  judge  acting  under  the  provisions  of  the  New  York 
statute  of  1894  relating  to  the  care  and  custody  of  the  insane, 
is  a  debt  of  the  county  without  regard  to  the  place  of  resi- 
dence therein  of  such  insane  persons.  The  expense  paid  by 
the  county  can  not  be  made  a  charge  upon  the  town  in  which 
the  insane  person  resided  at  the  time  the  certificate  was 
granted,  and  any  action  by  the  board  of  supervisors  of  the 
county  to  impose  a  tax  upon  the  property  of  the  town  to  defray 
such  expense  is  without  authority  and  may  be  restrained  by  a 
writ  of  prohibition.'  A  claim  by  the  state  against  the  estate  of 
one  admitted  to  the  asylum  as  an  indigent  insane  person,  for 
expenses  incurred  in  his  care,  support,  or  maintenance,  is  sub, 
ject  to  the  operation  of  the  statute  of  limitations.' 

§  1414.  Actions  by  and  against  lunatic — Committee  as  party 
— Limitations. — When  persons  of  unsound  mind  are  brought 
into"  court  by  a  suit  to  enforce  contracts  made  by  them,  they 
may,  by  their  guardian,  make  the  defense  that  when  the  con- 
tract was  made  they  were  of  unsound  mind.  When  the  action  is 
brought  hj  or  in  behalf  of  a  person  of  unsound  mind,  a  different 
rule  has  been  recognized.  In  such  actions  it  is  necessary  to  aver 
that  the  insanity  continued,  and  that  disaffirmance  was  made 
before  suit  by  the  guardian  or  representative  of  the  person  of 
unsound  mind,  or  that,  after  restoration  to  reason,  there  was  a 
disaffirmance  of  the  contract  by  the  person.'     In  an  action  by 

^  People  V.  Supervisors,  121  N.  Y.  contract  alleged  was  executed  by  one 

345.    And  see  People  v.  Supervisors,  7  not  under  guardianship,  and  not  ju- 

Hill,  171 ;    Supervisors   v.  Morgan,  4  dicially  determined  to  be  of  unsound 

Abb.  App.  (N.  Y.)  335.  mind.    The  contract  was  more  than 

'  State  t!. Dunbar  Estate,99  Mich.  99.  an  executory  one,  it  was  executed  in 

^  Hardenbrook  v.  Sherwood,  72  Ind.  part.     Such  contracts  are  not  void,  but 

403;  Louisville,  etc.,  R.  Co.  v.  Herr,  aremerely  voidable,  and  to  avoid  them 

135  Ind.  591;  35  N.  E.  Eep.556;  Hull  it  is   necessary  that  they  should  be 

?j.  Louth,  109  Ind.  315.     In  Louisville,  disaffirmed."      Citing  Musselman  w. 

etc.,  Ry.  Co.  v.  Herr,  supra,  the  court.  Cravens,  47  Ind.  1 ;  Nichol  v.  Thomas, 

by  Hackney,  J.,  said:     "There  is  no  53  Ind.  42;   Freed  v.  Brown,  55  Ind. 

question  but  that  contracts,  executed  310 ;     Wray,     Adm'r,    «.     Chandler, 

or  executory,  may  be  avoided  on  the  Guard.,  64  Ind.  146;    Fay  v.  Burditt, 

ground  that  the  maker  was  of  unsound  81  Ind.  433;  Boyer  v.  Berryman,  123 

mind,  but  what  is  necessary   to   ac-  Ind.  451;    Ashmead  v.  Reynolds,  127 

complish   the   avoidance?    Here  the  Ind,  441. 
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the  payee  against  the  maker  of  a  sealed  note,  the  complaint 
alleged  that,  after  the  execution  of  this  note,  the  payee  was 
adjudged  a  lunatic,  and  her  committee  was  made  a  party  de- 
fendant. Plaintiff  proved  his  note  and  closed.  Defendants 
then,  in  support  of  the  allegations  of  their  answer,  introduced 
the  record  of  the  proceedings  adjudging  the  payee  to  be  a  lu- 
natic, in  which  the  finding  was  that  she  had  been  a  lunatic 
for  thirty  years.  It  was  held  that  evidence  by  plaintiff  to 
prove  that  the  payee  was  of  sound  mind  at  the  time  she  exe- 
cuted the  note  was  relevant  in  reply.'  The  statute  of  limita- 
tions does  not  run  against  a  person  of  unsound  mind  so  long 
&3  his  insanity  continues.* 

> Knox  o.  Knox,  30  S.  Car.  377.  "Moore  v.  City  of  "Waco,  85  Tex. 

206;  20  S.  W.  Rep.  61. 
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§  1115.    General   rule  as  to  enforcing  illegal   contracts. — 

The  authorities  all  agree  that  those  contracts  are  illegal  which 
rest  upon  a  consideration  that  is  fraudulent,  against  morality, 
or  against  the  principles  of  sound  public  policy,  or  in  contra- 
vention of  the  provisions  of  some  statute.'  Thus  the  courts 
will  not  enforce  contracts  to  pay  money  to  influence  legisla- 
tive or  governmental    action    in   an   improper   manner,"  nor 


'  Goodrich  11.  Tenney,  144  111.  422; 
2  Kent's  Commentaries,  466. 

'  Marshall u.  Baltimore,  etc.,  E.  Co., 
16  How.  (U.  S.)  314;  Mills  v.  Mills, 
40  N.  Y.  543 ;  McBratney  v.  Chandler, 


22  Kan.  692;  Bryan  v.  Reynolds,  5 
Wis.  200;  Powers  v.  Skinner,  34  Vt. 
274;  Lyon  v.  Mitchell,  36  N.  Y.  235; 
Meguire  v.  Corwine,  101  U.  S.  108; 
McKee  v.  Cheney,  52  How.  Pr.  (N.Y.) 
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agreements  founded  upon  violations  of  public  trust  or  confi- 
dence;' nor  contracts  to  pay  public  officers  for  the  performance 
of  official  duty;^  nor  contracts  for  the  buying,  selling  or  pro- 
curing of  public  office;'  nor  agreements  for  the  purpose  of 
stifling  criminal  prosecutions;*  nor  agreements  relating  to  civil 
proceedings  involving  anything  inconsistent  with  the  full  and 
impartial  course  of  justice  therein;  nor  those  that  tend  to  pervert 
the  course  of  justice  or  its  pure  administration  by  the  courts. °  It 
is  now  settled  in  Massachusetts,  that  contracts  which  are  void 
at  common  law,  because  they  are  against  public  policy,  like 
contracts  which  are  prohibited  by  statute,  are  illegal  as  well 
as  void.  They  are  prohibited  by  law  because  they  are  consid- 
ered vicious,  and  it  is  not  necessary  to  impose  a  penalty  in 
order  to  render  them  illegal.* 

§  1416.   Where  contract  does  not  rest  on  original  illegality. — 

Certificates  of  stock  in  corporations  issued  in  double  the 
amount  of  the  actual  capital  represented  by  them  are  not  in- 
valid for  that  cause;  and  a  purchaser  of  such  certificates,  w^o 
gives  his  promissory  note   therefor,  with  a  knowledge   of  the 


144;  Inhabitants  of  Frankfort  v.  Win- 
terport,  54  Maine,  250 ;  Cummings  v. 
Saux,  30  La.  Ann.  207;  Smith  v.  Ap- 
plegate,  23  N.  J.  Law,  352.  Agree- 
ments to  control  the  operations  of 
government  or  administration  of  jus- 
tice. Tool  Co.  V.  Norris,  2  Wall.  (U. 
S.)  45. 

'  Cooth  V.  Jackson,  6  Vesey,.  12-35. 
See  also,  Colby  v.  Sampson,  5  Mass. 
310;  Denny  C.Lincoln,  5  Mass.  385; 
Churchill    v.  Perkins,  5  Mass.   541 ; 
HodsdoniJ.Wilkins,  7Greenl.(Maine) 
113 ;  Newsom  «.Thighen,  30  Miss.  414 
Richardson  v.  Crandall,  48  N.  Y.  348 
Kenworthy   v.  Stringer,  27  Ind.  498 
Hopkinson  v.  Leeds,  78  Pa.  St.  396 
Gilmore  v.  Lewis,  12  Ohio,  281. 

'  Odineal  c.  Barry,  .24  Miss.  9. 

s  Chesterfield  v.  Jangsen,  1  Atk.  339 ; 
Boynton  v.  Hubbard,  7  Mass.  112; 
Waldo  V.  Martin,  4  B.  &  Cress.  319; 
Meguire  v.  Corwine,  101  TJ.  S.  108.    A 


contract  to  relinquish  ofiice  to  another 
and  solicit  the  appointment  of  the 
latter,  for  a  money  consideration,  is 
void.'  Meacham  v.  Dow,  32  Vt.  721; 
Nichols  V.  Mudgett,  32  Yt.  546. 

'  Gorham  v.  Eeyes,  137  Mass.  583; 
Henderson  v.  Palmer,  71  111.  579; 
Crowder  v.  Reed,  80  Ind.  1 ;  Ricketts 
V.  Harvey,  106  Ind.  564 ;  McMahon  v. 
Smith,  47  Conn.  221;  Roll  v.  Raguet, 
4  Ohio,  400;  Halthaus  v.  Kuntz,  17 
111.  App.  434;  Bierbauer  v.  Wirth,  10 
Biss.  (U.  S.)  60;  Biddle  v.  Hall,  99 
Pa.  St.  116;  Barron  v.  Tucker,  53  Vt. 
338;  38  Am.  Rep.  684. 

5  Dawkins  v.  Gill,  10  Ala.  206;  Gil- 
lett  V.  Board,  etc.,  of  Logan  Co.,  67 
111.  256;  Patterson  v.  Donner,  48  Cal. 
369. 

«  Bishop  V.  Palmer,  146  Mass.  469 ; 
Gibbs  V.  Consolidated  Gas  Co.,  130 U. 
S.  396. 
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fictitious  increase  of  shares,  and  the  absence  of  concealment  or 
misrepresentation,  can  not  set  up  a  failure  of  consideration  in 
defense  of  an  action  on  his  note.  Whatever  illegality  may  have 
existed  by  reason  of  the  excessive  issue  of  stock,  a  part  of  which 
was  sold  to  the  defendant,  it  was  fully  accomplished  before 
sale,  and  the  enforcement  of  the  contract  does  not  rest  upon 
the  original  illegality,  or  proof  of  the  previous  transaction  for- 
bidden by  law.'  An  obligation  will  be  enforced,  although  in- 
directly connected  with  an  illegal  transaction,  if  it  is  supported 
by  an  independent  consideration,  so  that  the  plaintiff  does  not 
require  the  aid  of  the  illegal  transaction  to  make  out  his  case.* 


'  Beitman  u.  Steiner  (1892),  98  Ala. 
241,  per  McClellan,  J.:  "The  plain- 
tiff's right  to  enforce  defend.int'8 
obligation  to  pay  for  the  property  sold 
to  him  does  not  depend  upon  proof  of 
this  excessive  issue  or  any  other  Ille- 
gal transaction.  The  right  is  wholly 
apart  from  the  alleged  illegality.  In 
such  case  the  rule  is  that  notwith- 
standing the  prior  consummated  ille- 
gal transaction  out  of  which  may  have 
resulted  an  infirmity  in  the  subject- 
matter  of  the  sale  going  to  lessen  its 
value,  though  even  that  is  not  true  as 
between  these  parties,  the  contract  of 
sale  and  purchase  will  be  enforced 
since  the  right  to  do  so  does  not  rest 
upon  the  original  illegality  and  may 
be  effectuated  without  proof  of  the 
previous  transaction,  which  the  law 
forbade.  The  case  is  clearly  within 
the  test  declared  by  this  court  for  de- 
termining whether  a  contract  attacked 
for  illegality  is  capable  of  enforce- 
ment, of  which  it  is  said  that  the 
inquiry  'is  whether  the  plaintiff  re- 
quires the  aid  of  an  illegal  transaction 
to  support  his  case.  If  he  does  not — ■ 
if  he  has  rights  originating  in  a  trans- 
action not  offensive  to  law — and  has  a 
right  of  recovery  independent  of  an 
illegal  transaction,  such  transaction, 
though  he  may  have  participated  in 
it  can  not  be  employed  to  defeat  him.' 


Ware  v.  Curry,  67  Ala.  274,  283; 
Smith  V.  Dinkelspiel,  91  Ala.  528, 531. 
And  the  same  doctrine  is  thus  de- 
clared by  Judge  Story  :  'If  any  act  in 
violation  of  either  statute  or  common 
law  be  already  committed,  and  a  sub- 
sequent agreement  be  entered  into, 
which,  though  founded  thereupon, 
constitutes  no  part  of  the  original  in- 
ducement or  consideration  of  the  ille- 
gal act,  such  an  agreement  is  valid.' 
Story  on  Constitution  of  the  United 
States,  §  760.  And  to  the  same  effect 
and  illustrative  of  the  principle  are 
the  following  authorities:  2  Kent's 
Commentaries,  588 ;  Buck  v.  Albee,  26 
Vt.  184;  Randon  v.  Toby,  11  How. 
(U.  S.)  493;  Thornburg  v.  Harris,  3 
Cold.  (Tenn.)  157.  This  case  is  clearly 
distinguishable  in  the  matter  under 
consideration  from  that  of  Williams  ■!>. 
Evans,  87  Ala.  725.  The  enforcement 
of  the  contract  there  sued  on  necessi- 
tated and  involved  the  doing  of  an 
illegal  act." 

^  Armstrong  v.  Toler,  11  Wheat.  (U. 
S.)  258 ;  Faikney  v.  Reynous,  4  Burr. 
2069;  Petrie  v.  Hannay,  3  T.  R.  418; 
Farmer  v.  Russell,  1  B.  &  P.  296; 
Planters'  Bank  v.  Union  Bank,  16 
Wall.  (U.  S.)  483;  McBlair  v.  Gibbes, 
17|How.  (U.  S.)  232,  236;  Brooks  v. 
Martin,  2  Wall.  (U.  S.)  70;  Bly  v. 
Second  Nat.  Bank,  79  Pa.  St.  458. 
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§  1417.  Pleading  illegality — Eyidence. — Where  there  is  noth- 
ing on  the  face  of  a  contract  to  suggest  that  it  is  founded  upon 
an  unlawful  consideration,  its  illegality,  if  relied  upon  as  a 
defense,  must,  as  a  rule,  be  pleaded.  But  if,  on  the  trial,  it 
appears  that  the  cause  of  action  or  defense  rests  upon  an  im- 
moral agreement,  the  court  will,  of  its  own  motion,  refuse  to 
enforce  such  immoral  agreement,  even  should  both  parties  as- 
sent to  its  enforcement.'  The  rule  which  forbids  the  introduc- 
tion of  parol  evidence  to  contradict,  add  to,  or  vary  a  written 
instrument  does  not  extend  to  evidence  offered  to  show  that  a 
contract  was  made  in  furtherance  of  objects  forbidden  by  stat- 
ute, by  common  law,  or  by  the  general  policy  of  the  law.* 

§  1418.  Purchaser's  knowledge  of  illegality  or  fraud. — When 
the  consideration  of  a  note  is  illegal,  the  burden  is  on  the 
holder  to  show  that  he  is  a  bona  fide  purchaser.  And  where 
the  purchaser  of  a  note  refrains  from  making  inquiry  lest  he 
may  become  acquainted  with  the  transaction  in  which  it  orig- 
inated, he  is  not  a  bona  fide  purchaser.'  A  purchaser's  knowl- 
edge of  the  seller's  intent  to  defraud  creditors  need  not  be 
positive  information  or  notice  of  such  fact,  but  may  be  in- 
ferred   from  knowledge  of  facts  sufficient  to  raise  such  suspi- 

»  Wilde  V.  Wilde,  37  Neb.  891;  56  N.E.  Rep.  784;  Bunting  t).  Mick,  5  Ind. 

N.  W.  Rep.  724.     See  also,  Wight  v.  App.  289;  31   N.  E.  Rep.  378,  1055. 

Rindskopf ,  43  Wis.  344.  In  Schmueckle  b. Waters,  125  Ind.  265, 

2  Friend  v.  Miller,  52  Kan.  139 ;  34  it  is  said  by  Mitchell,  J. : 'Where,  how- 
Pac.  Rep.  397;  Martin  v.  Clarke,  8  ever,  the  circumstances  show  that  the 
R.  1.389;  Peedi).McKee,  42Iowa,689;  purchaser  of  paper  refrained  from 
Greenleaf  on  Evidence,  §  284;  Browne  making  inquiry  lest  he  should  there- 
on Parol  Evidence,  §§33,  34;  Jones  by  become  acquainted  with  the  trans- 
on  Commercial  and  Trade  Contracts,  action  out  of  which  the  note  origi- 
§  191.  nated,  he  can  not  occupy  the  attitude 

'  State  Nat.  Bank  v.  Bennett,  8  Ind.  of  a  holder  in  good  faith  without  no- 

App.   679;    36  N.  E.   Rep.    551,   per  tice.'     Quoting  the  above,  Gavin,  J., 

Gavin,  J. :     "  Giberson  v.  Jolley,  120  in  State  Nat.  Bank  v.  Bennett,  8  Ind. 

Ind.  301;  22  N.  E.  Rep.  306;  Tescher  App.  679,  says:     'The  rule  thus  laid 

B.  Merea,  118  Ind.  586;  21  N.  E.  Rep.  down    we    regard    as    an   extremely 

316 ;  First  Nat.  Bank  v.  Ruhl,  122  Ind.  equitable  and  salutary  one.    No  man 

279 ;  23  N.  E.  Rep.  766 ;  Schmueckle  v.  should  be  permitted  to  willfully  close 

Waters,  125  Ind.  265;  25  N.  E.  Rep.  his    eyes,   and   then  excuse  himself 

281;  Farmers' Loan  and  Trust  Co.  v.  uponthe  ground  that  he  did  not  see.' " 
Canada,  etc.,  Ry.  Co.,  127  Ind.  250;  26 
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cions  as  to  put  him,  as  a  reasonably  prudent  man,  on  inquiry 
in  relation  thereto.' 

§  1419.  Agent  buying  or  selling  for  himself. — The  law  for- 
bids a  broker  or  commission  merchant  to  buy  from  his  princi- 
pal or  sell  to  him  without  his  knowledge  and  consent.  In 
such  case  the  fact  that  the  price  paid  was  the  market  value,  and 
that  the  transaction  was  a  fair  one,  and  free  from  fraud  or  any 
undue  advantage,  is  no  legal  justification  or  excuse.  Such 
contracts  demand  an  inconsistent  and  dual  attitude,  and  being 
opposed  to  sound  public  policy  are  absolutely  void.^  Where 
brokers  are  directed  by  their  principal,  for  whom  they  had 
sold  grain  for  future  delivery,  to  close  out  the  transaction  by 
the  purchase  of  the  same  quantity  of  grain  as  they  have  sold, 
they  are  not  entitled  to  credit  for  the  purchase  of  a  part  of  such 
amount  made,  withotit  the  consent  of  their  principal,  from  a 
member  of  their  firm  under  a  fictitious  name.' 


'  Rindskopi  v.  Myers,  87  Wis.  80; 
57  N.  W.  Eep.967,  citing  Avery  v.  Jo- 
hann,  27  Wis.  246,  247;  Atwood  v. 
Impson,  20  N.  J.  Eq.  150;  Hopkins  v. 
Langton,  30  Wis.  379,  381 ;  David  v. 
Birchard,  53  Wis.  492,  496;  10  N.  W. 
Eep.  557.  In  Brinkman  v.  Jones,  44 
Wis.  498,  and  Helms  v.  Chadbourne, 
45  Wis.  61,  in  relation  to  sales  of  real 
estate,  the  court  said:  "We  think 
the  true  rule  is  that  notice  must  be 
held  to  be  actual  vrhen  the  subsequent 
purchaser  has  actual  knowledge  of 
such  facts  as  would  put  a  prudent  man 
upon  inquiry,  which,  if  prosecuted 
with  ordinary  diligence,  would  lead 
to  actual  notice  of  the  right  or  title  in 
conflict  with  that  which  he  is  about  to 
purchase."  And  the  conflict  in  the 
cases  is  noticed  and  considered  by 
Mr.  Justice  Taylor  in  his  opinion  in 
the  former  case.  The  rule  thus  main- 
tained was  expressly  approved  in  the 
circuit  court  of  the  United  States  for 
this  circuit  by  Harlan  andBunn,  JJ., 
in  Bartles  v.  Gibson,  17  Fed.  Rep.  293, 
and  in  Hickox  v.  Elliott,  27  Fed.  Rep. 


830.  And  see  Hooser?;.  Hunt,  65  Wis. 
71 ;  26  N.  W.  Rep.  442. 

^  Chapman  v.  Currie,  51  Mo.  App.  40. 

s  Connor  v.  Black,  119  Mo.  126;  24 
S.  W.  Rep.  184,  per  Burgess,  J. :  "If, 
as  plaintiffs  contend,  they  had  the 
right  to  close  out  the  transaction  as 
to  the  grain  now  under  consideration 
by  purchasing  the  necessary  amount 
from  a  member  of  their  firm,  it  is  a 
matter  worthy  of  some  more  satisfac- 
tory explanation  on  their  part  than 
that  which  was  given,  as  to  how  it 
happened  to  be  purchased  under  the 
name  of  'H.  Jones.'  Such  mysterious 
and  unusual  transactions  are  not  cal- 
culated to  impress  the  ordinary  ob- 
server with  their  fairness."  Coij.tin- 
uing,  the  court  distinguishes  the  fol- 
lowing cases :  Cameron  v.  Durkheim, 
55  N.  Y.  425;  Howard  v.  Smith,  56 
Mo.  314;  Cockrell  v.  Thompson,  85 
Mo.  510;  Taylor  d.  Penquite,  35  Mo. 
App.  389;  Kent  v.  Miltenberger,  13 
Mo.  App.  503 ;  Rothschild  v.  Brook- 
man,  5  Bligh,  165. 
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§  1420.  Where  mortgagor  retained  possession  not  as  mort- 
gagee's agent. — Where  a  chattel  mortgage  on  three  stallions 
kept  for  breeding  purposes  reserved  to  the  mortgagor  the  right 
to  retain  possession  of  them  until  default  or  until  the  mortgagee 
deemed  himself  insecure,  and  provided  also  that  the  mortgagor 
might  sell  one  or  all  of  the  stallions,  the  proceeds  of  which 
should  be  applied  in  payment  of  the  mortgage  debt,  it  was 
held  that  as  by  the  terms  of  the  mortgage  the  mortgagor  was 
not  to  act  as  the  mortgagee's  agent,  the  mortgage  was  inoper- 
ative and  void  as  to  the  mortgagor's  other  creditors.'     But 


^  Richardson  v.  Jones  (Kan.  March, 
1896),  43  Pac.  Rep.  1127,  per  Allen, 
J.:  "The  mortgage  under  which  the 
plaintiff  claims  contains  a  provision 
by  which  the  mortgagor  reserves  the 
unrestricted  right  to  sell  the  mort- 
gaged property,  followed  by  the  state- 
ment that  the  proceeds  are  to  be  ap- 
plied to  the  payment  of  the  notes. 
There  is  no  provision  as  to  the  man- 
ner in  which  it  shall  be  so  applied, 
nor  does  the  instrument  in  express 
terms  nor  by  fair  implication  make 
the  mortgagor  the  agent  of  the  mort- 
gagee to  receive  the  purchase-money. 
The  right  to  sell  would  appear  rather 
to  be  reserved  to  him  as  mortgagor, 
leaving  the  mortgagee  no  security 
after  the  mortgaged  property  is  sold 
but  the  mere  personal  liability  of  the 
mortgagor.  It  is  insisted  that  this 
court  has  sustained  the  validity  of 
chattel  mortgages  containing  similiar 
provisions.  In  the  case  of  Frank- 
houser  v.  Ellett,  22  Kan.  127,  it  was 
held  that  a  chattel  mortgage  might 
■contain  a  valid  stipulation  for  the  re- 
tention of  possession  of  the  mortgaged 
property  by  the  mortgagor;  and, 
further,  that  when  it  was  so  retained, 
and  by  an  agreement  outside  the 
mortgage  the  mortgagor  was  permit- 
ted to  dispose  of  the  goods  in  the  or- 
dinary course  of  a  retail  business, 
and  to  use  a  portion  of  the  proceeds 
in  support  of  his  family,  paying  the 


remainder  in  discharge  of  the  mort- 
gage debt,  the  transaction  was  not,  as 
a  matter  of  law,  rendered  fraudulent 
and  void  as  against  creditors,  but 
would  be  upheld  or  condemned,  ac- 
cording as  it  was  carried  out  in  gocid 
faith  or  not.  In  that  particular  case 
the  mortgage  was  held  valid,  the 
chief  justice  dissenting.  In  the  case 
of  Leser  v.  Glaser,  32  Kan.  546;  4 
Pac.  Rep.  1026,  a  chattel  mortgage 
was  given,  which,  by  its  terms,  per- 
mitted the  mortgagor  to  retain  pos- 
session of  the  property,  which  was 
also  a  stock  of  merchandise,  and  to 
sell  the  same  in  the  regular  course  of 
trade  at  retail.  It  was  claimed  that 
there  was  actual  fraud.  The  mortgage 
was  held  void;  not,  however,  solely 
because  of  its  provisions,  but  under 
all  of  the  testimony  with  reference  to 
it.  The  correctness  of  the  doctrine 
announced  in  the  case  of  Frankhouser 
V.  Ellett  has  been  often  questioned, 
but  the  case  has  never  been  overruled. 
The  cases  in  which  it  has  been  ap- 
plied have  been  of  mortgages  on 
stocks  of  merchandise  purchased  for 
salef  at  retail.  In  the  case  of  such  a 
mortgage,  the  retention  of  possession 
by  the  mortgagor  would  be  of  no  ben- 
eiit  to  him  unless  permitted  to  con- 
tinue the  sale  of  the  property  in  the 
usual  course  of  trade,  and  thus  con- 
tinue his  business,  and  realize  the 
best  obtainable    price  in  the    retail 
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where  an  arrangement  is  made  between  the  mortgagor  and  the 
mortgagee,  by  which  the  mortgagor  acts  in  good  faith  strictly 
as  the  agent  of  the  mortgagee,  to  sell  the  property  at  retail  for 


market.  In  this  case,as  in  that  of  Leser 
V.  Glaser,  32  Kan.  546,  all  of  the  facts 
disclosed  by  the  record  concerning 
the  transaction  between  Stanford  and 
Chalfant  indicate  that  their  purpose 
was  to  defraud.  The  plaintiff  resided 
a  long  distance  away  from  the  parties 
to  the  transaction.  The  power  to  sell 
the  mortgaged  property  is  unrestricted 
as  to  price,  as  to  the  time  of  sale,  as 
to  the  purchaser,  and  as  to  the  mode 
of  payment.  The  only  provision  that 
could  possibly  be  construed  into  an 
agency  is  contained  in  the  words,  'the 
proceeds  of  sale  to  be  applied  in  pay- 
ment of  said  notes.'  This  is  nothing 
more  than  an  agreement  that  after 
the  sale  of  the  mortgaged  property 
the  mortgagor  will  tarn  over  to  the 
mortgagee  the  proceeds.  After  the 
sale,  the  mortgagee's  security  is  gone; 
the  title  to  the  property  has  passed 
by  virtue  of  the  authority  reserved  to 
the  mortgagor  in  the  very  instrument 
itself.  The  claim,  then,  of  the  mort- 
gagee is  nothing  more  than  a  personal 
claim  against  his  debtor.  In  this  case 
the  mortgaged  property  consisted  of 
horses  kept  for  breeding  purposes. 
In  order  that  the  mortgagor  might 
retain  the  beneficial  use  of  them,  it 
was  not  necessary,  as  in  the  case  of  a 
stock  of  merchandise  kept  for  sale 
b}'  a  dealer,  that  he  should  be  per- 
mitted to  sell  them.  It  was  only  nec- 
essary that  he  should  be  permitted  to 
continue  to  use  the  horses  for  the 
purposes  for  which  tliey  were  pur- 
chased. Instead,  however,  of  reserv- 
ing the  right  so  to  use  them,  he  re- 
serves the  right  to  make  an  absolute 
sale  of  the  whole  mortgaged  property 
in  gross.  The  result  of  upholding 
such  a  mortgage  as  this  is  to  place  the 
property  beyond  the  reach  of  all  other 


creditors  of  the  mortgagor,  and  make 
it  a  valid  security,  so  far  as  their 
claims  are  concerned,  while  leaving 
it  altogether  optional  with  the  mort- 
gagor as  to  how  long  it  shall  remain 
as  a  security  for  his  debt  to  the  mort- 
gagee. Whenever  he  sees  fit  to  exer- 
cise his  power  to  sell,  he  can  at  once 
cancel  the  security.  In  order  to  uphold 
this  as  a  valid  mortgage  we  must  ex- 
tend the  doctrine  announced  in  Frank- 
houser  y.  Ellett,  22  Kan.  127.  This  we 
are  unwilling  to  do.  That  case  was  an 
extreme  one,  and  the  doctrine  an- 
nounced in  it  is  not  to  be  extended 
to  cases  not  clearly  within  the  rules 
there  declared.  In  this  conclusion 
we  are  sustained  by  the  great  weight 
of  authority.  Jones  on  Chattel  Mort- 
gages, §  422.  The  transaction  between 
Stanford  and  Chalfant  rests  for  its 
validity  on  the  presumption  of  good 
faith  which  is  applied  to  the  dealings 
of  men.  The  evidence  in  the  case  is 
sufficient  to  overcome  this  presump- 
tion, and  to  establish  its  fraudulent 
character,  without  reference  to  the 
provision  contained  in  the  clxattel 
mortgage ;  and  when  this  is  added  no 
doubt  is  left  of  the  fraudulent  pur- 
pose of  these  parties.  The  reservation 
of  a  right  to  sell  the  property  by  the 
mortgagor  was  suflScient  to  at  least 
put  the  plaintiff  in  this  case  on  in- 
quiry as  to  the  character  of  Chalfant's 
title,  and  therefore  to  leave  hiui  in 
no  better  position  than  the  party  un- 
der whom  he  claims.  The  plaintiff 
made  no  attempt  to  take  the  projierty 
into  his  possession  from  Chalfant,  nor 
to  recover  it  from  the  marshal,  until 
after  judgment  had  been  rendered  in 
the  United  States  court  ordering  the 
property  to  be  sold.  He  seems  to 
have  placed  unusual  reliance  on  the 
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his  benefit,  the  transaction  has  been  upheld  by  the  Kansas 
courts,  and  in  some  cases  these  courts  have  gone  so  far  as  to 
uphold  an  arrangement  by  which  the  mortgagor  was  allowed 
to  use  a  portion  of  the  proceeds  for  his  support.  The  view 
taken  has  been  that  the  sale  of  the  goods  at  a  favorable  price 
would  necessarily  entail  expense,  and  that,  where  the  mort- 
gagor consented  to  and  did  act  as  the  agent  of  the  mortgagee 
in  effecting  the  sale  for  a  less  compensation  than  it  would  have 
been  necessary  to  pay  to  a  stranger,  the  fact  of  making  such 
an  allowance  could  not  be  held  to  be  conclusive  proof  of  fraud.' 
The  Indiana  courts  look  upon  such  arrangements  with  more 
favor.  Thus,  in  the  absence  of  a  stipulation  that  the  proceeds 
of  sales  be  applied  to  the  payment  of  the  mortgage  debt  a 
fraudulent  intent  on  the  part  of  the  mortgagor  to  keep  such 
proceeds  will  not  be  implied.^  An  agreement  that  the  mort- 
gagor shall  continue  in  possession  and  in  business  and  apply 
the  proceeds  to  the  mortgage  debt  does  not  create  a  trust  in  the 
mortgagor's  favor,  and  is  not  necessarily  fraudulent.' 

§  14:21.  Consideration  illegal  in  part. — As  a  general  rule, 
where  a  promise  is  made  for  one  entire  consideration,  a  part  of 
which  is  fraudulent,  immoral  or  unlawful,  and  there  has  been 
no  apportionment  made  or  means  of  apportionment  furnished 
by  the  parties  themselves,  it  is  well  settled  that  no  action  will 
lie  upon  the  promise.  If  the  bad  part  of  the  consideration  is 
not  severable  from  the  good,  the  whole  promise  fails.*     Where 

strength  of  his  security,  notwithstand-  Rep.   801;   Bliss  v.   Oouch,  46  Kan. 

ing  it  contained  a  provision  by  which  400;  26  Pac.  Eep.  706;  Standard  Im- 

he  might  be  deprived  of  it  on  any  day.  plement  Co.    v.   Parlin   &   Orendorff 

While,  in  the  books,  such  mortgages  Co.,  51  Kan.  632;  33  Pac.  Rep.  362; 

are  usually  spoken  of  as  fraudulent,  Lorie  v.  Adams,  51  Kan.  692;  33  Pac. 

possibly  it  would  be   more   accurate  Rep.  599. 

to  speak  of  them  as  inoperative,  be-  ^  New  v.  Sailors,  114  Ind.  407,  411 ; 
cause  they  are  contradictory  in  their  McFadden  v.  Fritz,  90  Ind.  590,  over- 
terms,  the  conveyance  of  title  being  ruling  Mobley  v.  Letts,  61  Ind.  11 ; 
effectually  defeated  by  the  power  re-  Fisher  v.  Syfers,  109  Ind.  514. 
served  by  the  mortgagor  to  defeat  the  ^  Mayer  v.  Feig,  114  Ind.  577,  580. 
title  and  pass  it  to  another."  '  Bishop  v.  Palmer,  146  Mass.  469, 
1  Hughes  V.  Shull,  33  Kan.  127;  5  per  Allen,  C.  J.:  "Robinson  v. 
Pac.  Rep.  414;  Howard  v.  Rohlfing,  Green,  3  Met.  (Mass.)  159,  161;  Rand 
36  Kan.  357;  13  Pac.  Rep.  566;  "Whit-  v.  Mather,  11  Cush.  (Mass.)  1 ;  Wood- 
son V.   Griffis,  39  Kan.  211;  17  Pac.  ruff  u.  Wentworth,  133  Mass.  309,314; 
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the  plaintiff  proposed  to  sell  defendant  beer,  delivered  on  the 
track  at  Des  Moines,  from  time  to  time  as  ordered,  at  specified 
prices,  kegs,  cases,  and  bottles  to  be  returned  or  paid  for  at  an 
ageed  valuation,  which  proposition  defendant  accepted,  it  was 
held,  in  an  action  to  recover  for  beer  shipped  on  order,  that 


Bliss  V.  Negus,  8  Mass.  46,  51 ;  Clark  v. 
Ricker,  14  N.  H.  44 ;  Woodruff  v.  Hin- 
man,  11  Vt.  592;  Pickering  v.  Ilfra- 
combe  R.  Co.,  L.  R.  3  C.  P.  235,  250; 
Harrington  v.  Victoria  Graving  Dock 
Co.,  L.  R.  3  Q.  B.  D.  549;  2  Chitty  on 
Contracts  (11th  Am.  ed.),  972;  Leake 
on  Contracts,  779, 780 ;  Pollock  on  Con- 
tracts, 321 ;  Metcalf  on  Contracts,  247. 
It  is  urged  that  this  rule  does  not  apply 
to  a  stipulation  of  this  character,  which 
violates  no  penal  statute,  which  con- 
tains nothing  malum  in  se,  and  which 
is  simply  a  promise  not  enforcible 
at  law.  But  a  contract  in  restraint  of 
trade  is  held  to  be  void,  because  it 
tends  to  the  prejudice  of  the  public. 
It  is  therefore  deemed  by  the  law  to 
be  not  merely  an  insufficient  or  in- 
valid consideration,  but  a  vicious  one. 
Being  so,  it  rests  on  the  same  ground 
as  if  such  contracts  were  forbidden 
by  positive  statute.  They  are  forbid- 
den by  the  common  law,  and  are  held 
to  be  illegal.  2  Kent's  Commentaries, 
466;  Metcalf  on  Contracts,  221;  2 
Chitty  on  Contracts,  974 ;  White  v. 
Buss,  3  Cush.  (Mass.)  448,  450  ;  Hynds 
^'.  Hays,  25  Ind.  31,  36.  It  is  contend- 
ed that  the  defendants,  by  being  un- 
able to  enforce  the  stipulation  in 
question,  only  lose  what  they  knew 
or  where  bound  to  know  was  legally 
null;  that  they  have  all  that  tliey 
supposed  they  were  getting,  namely, 
a  promise  which  might  be  kept,  al- 
though incapable  of  legal  enforce- 
ment; and  that  if  they  were  content 
to  accept  such  promise,  and  if  there 
is  another  good  and  sufficient  con- 
sideration, they  may  be  held  upon 
their  promise.  But  this  argument  can 
not  properly  extend  to  a  case  where  a 


part  of  an  entire  and  inseparable  con- 
sideration is  positively  vicious,  how- 
ever it  might  be  where  it  was  simply 
invalid,  as  in  Parish  v.  Stone,  14  Pick. 
(Mass.)  198.  The  law  visits  a  con- 
tract founded  on  such  a  consideration, 
with  a  positive  condemnation,  which 
it  makes  effectual  by  refusing  to  sup- 
port it,  in  whole  or  in  part,  where  the 
consideration  can  not  be  severed. 
The  fact  that  the  plaintiff  had  not 
failed  to  perform  his  part  of  the  con- 
tract does  not  enable  him  to  maintain 
his  action.  An  illegal  consideration 
may  be  actual  and  substantial  and 
valuable ;  but  it  is  not  in  law  suf- 
ficient. The  plaintiff  further  suggests 
that,  if  the  defendants  were  to  sue 
him  on  this  contract,  they  could 
clearly,  so  far  as  the  question  of  le- 
gality is  concerned,  maintain  an  ac- 
tion upon  all  its  parts,  except  pos- 
sibly the  single  covenant  in  question. 
Mallan  v.  May,  11  M.  &  W.  653  ;  Green 
V.  Price,  133I.&W.  695  ;  Price r.  Green, 
16  ]M.  &  W.  346.  This  may  be  so.  If 
the}'  pay  to  the  plaintiff  the  whole 
sum  called  for  by  the  terms  of  the  con- 
tract, it  may  well  be  that  they  can 
call  on  him  to  perform  all  of  his 
agreements  except  such  as  are  unlaw- 
ful. In  such  case  they  would  merely 
waive  or  forego  a  part  of  what  they 
were  to  receive,  and  recover  or  en- 
force the  rest.  It  does  not,  however, 
follo^\•  from  this  that  they  can  be  com- 
pelled to  pay  the  sum  promised  by 
them,  when  a  part  of  the  considera- 
tion of  such  promise  was  illegal.  They 
are  at  liberty  to  repudiate  the  contract 
on  this  ground ;  and  having  done  so, 
the  present  action  founded  on  the 
contract  can  not  be  maintained." 
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the  sales  were  made  in  Iowa,  and,  the  sale  of  intoxicating 
liquor  being  illegal  in  that  state,  plaintiff  could  not  recover. 
Defendant  is  not  liable  for  kegs,  cases,  and  bottles  destroyed 
by  fire  without  fault  on  his  part,  the  provision  to  that  effect 
being  inseparable  from  the  illegal  provisions  of  the  contract, 
which  is  therefore  wholly  void.' 

§  1432.  The  same  subject  continued. — Where  an  indivisible 
promise  is  founded  upon  two  considerations,  one  of  which  is 
legal  and  the  other  illegal,  the  promise  can  not  be  enforced. ' 
So  where  a  surety  .executes  an  indemnity  bond  to  a  sheriff,  the 
sheriff  agreeing  to  pay  the  proceeds  of  the  execution  to  the 
surety,  to  be  held  as  security  against  liability  on  the  bond, 
neither  the  principal  nor  any  one  authorized  by  him  signing 
such  instrument,  the  surety  can  not  be  held  upon  the  bond.' 
Where  a  sale  was  made  of  fifteen  tons  of  guano  in  an  entire 
contract,  and  a  note  given  therefor,  if  any  of  the  bags  of  guano 
in  the  fifteen  tons  had  not  been  branded  and  tagged  according 
to  law,  the  consideration  of  the  note  was  illegal  in  part  and 
the  whole  promise  failed.     The  contract  could  not  be  severed 

'  Gipps  Brewing  Co.  v.  De  France,  which  would  tend  to  promote,  ad- 
fil  Iowa,  108;  58  N.  W.  Rep.  1087,  per  vance,  or  carry  into  effect  any  object 
Eobinson,  J. :  "  The  contract  in  suit  or  purpose  which  is  unlawful,  is  in  it- 
in  terms  required  the  defendant  to  re-  self  void,  and  will  not  maintain  an 
turn  the  property  destroyed,  or  pay  action.'  If  the  provision  under  con- 
therefor  the  prices  specified.  That  sideration  were  separable,  it  would  be 
provision  can  not  be  separated  from  void,  because  intended  to  promote  an 
the  remainder  of  the  agreement,  but  illegal  purpose ;  but  we  think  the 
was  a  necessary  part  of  it.  The  de-  agreement  as  expressed  in  the  writ- 
fendant  was  not  dealing  in  the  prop-  ing  must  be  regarded  as  entire  and 
erty  therein  described,  excepting  so  far  indivisible,  lacking  only  an  order  to 
as  was  necessary  to  carry  on  his  ille-  give  it  effect,  and  that  it  is  whollj'  il- 
gal  business.  It  was  sent  as  necessary  legal.  It  follows  that  it  imposed  no 
to  complete  the  sales,  and  for  no  other  obligation  on  defendant  to  return  the 
purpose  ;  and  the  provision  for  its  re-  property  in  question." 
turn,  and  for  payment  if  it  was  not  ^  Luce  v.  Foster,  42  Neb.  818;  60  N. 
returned,  was  merely  to  fix  the  lia-  W.  Rep.  1027;  Wharton  on  Contracts, 
bility  which  the  defendant  would  in-  339 ;  Anson  on  Contracts,  191 ;  Pollock 
cur  by  reason  of  the  sales,  as  an  inci-  on  Contracts,  338;  McCann  v.  Mc- 
dentofthem.  It  was  said  in  Reynolds  Lennan,  3  Neb.  25;  Featherston  ». 
V.  Nichols,  12  Iowa,  398,  to  be  well  Hutchinson,  Croke,  Elizabeth,  199. 
settled  'that  any  promise,  contract,  ^  Luce  v.  Foster,  42  Neb.  818;  60  N. 
or  undertaking,  the  performance  of  W.  Rep.  1027. 
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SO  as  to  authorize  a  recovery  for  that  portion  of  the  guano 
which  had  been  branded.'  Where  a  contract  contains  illegal 
stipulations,  and  to  sustain  it  in  part  would  be  practically  to 
sustain  it  altogether,  the  court  will  treat  it  as  wholly  void.^ 
During  the  American  civil  war  it  was  held  that  action  would 
not  lie  for  the  price  of  goods  sold  in  aid  of  the  rebellion,  or 
with  knowledge  that  they  were  purchased  for  the  confederate 
government,  and  that  a  promissory  note  was  void  that  was 
given  either  wholly  or  in  part  for  the  price  of  such  goods.' 

§  1423.  The  rule  in  Texas. — The  Texas  rule  is  that  if  any 
part  of  the  consideration  for  a  contract  is  illegal  the  whole 
consideration  is  void,  and  public  policy  will  not  permit  the 
enforcement  of  such  a  contract  as  between  the  parties,  it  mat- 
ters not  whether  the  consideration  is  illegal  because  it  consists 
in  some  act  prohibited  by  statute  or  because  it  violates  some 
rule  of  the  common  law.  A  promissory  note  given  for  a  debt 
arising,  in  whole  or  in  part,  out  of  an  illegal  transaction,  is 
void  as  between  the  parties,  for  want  of  consideration.'     And 

S.  593;  Cannan  v.  Bryce,  3  Barn. 
&  Aid.  179.  There  are  cases  to 
the  contrary,  but  they  are  either  cases 
where  the  unlawful  act  contemplated 
to  be  done  was  merely  malum  prohibi- 
tum, or  of  inferior  criminality ;  or 
cases  in  which  the  unlawful  act  was 
already  committed,  and  the  loan  was 
an  independent  contract,  made,  not 
to  enable  the  borrower  to  commit  the 
act,  but  to  pay  obligations  which  he 
had  already  incurred  in  committing 
it.  Of  the  latter  class  was  the  case  of 
Armstrong  v.  Toler,  11  Wheat.  (U.  S.) 
258 ;  of  the  former,  those  of  Hodgson 
V.  Temple,  5  Taunton,  181 ;  and  others 
cited  in  the  argument."  See  also, 
Walker's  Exrs.  v.  United  States,  106 
U.  S.  413;  Clements  v.  Yturria,  81 
N.  Y.  285. 

*  Seeligson  v.  Lewis,  65  Texas,  215. 
In  Wegner  v.  Biering,  65  Texas,  506, 
the  court  said:  "If  a  debtor,  in  pay- 
ment of  an  account  for  |100,  and  in 
consideration  that  his  creditor  will  re- 
frain a  duty  or  do  an  illegal  act,  ex- 


1  Allen  V.  Pearce,  84  Ga.  606. 

^  Burlington,  etc.,  E.  Co.  v.  North- 
western Fuel  Co.,  31  Fed.  Rep.  652. 

■'  Hanauer  u.Doane,  12  Wall.  (U.  S.) 
342,  per  Bradley,  J.:  "No  crime  is 
greater  than  treason.  He  who,  being 
bound  by  his  allegiance  to  a  govern- 
ment, sells  goods  to  the  agent  of  an 
armed  combination  to  overthrow  that 
government,  knowing  that  the  pur- 
chaser buys  them  for  that  treasonable 
purpose,  is  himself  guilty  of  treason 
or  a  misprision  thereof.  He  volunta- 
rily aids  the  treason.  He  can  not  be 
permitted  to  stand  on  the  nice  meta- 
physical distinction  that,  although  he 
knows  that  the  purchaser  buys  the 
goods  for  the  purpose  of  aiding  the 
rebellion,  he  does  not  sell  them  for 
that  purpose.  The  consequences  of 
his  acts  are  too  serious  and  enormous 
to  admit  of  such  a  plea.  He  must  be 
taken  to  intend  the  consequences  of 
his  own  voluntary  act.  And  see, 
Lightfooti!.  Tenant,  1  Bos.  &  P.  551, 
556 ;   Langton  v.  Hughes,  1  Maule  & 
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the  fact  that  an  illegal  contract  may  have  been  executed  by- 
one  party  furnishes  no  reason  why  the  other  should  be  com- 
pelled to  execute  his  part  of  it  remaining  executory.' 

§  1424.  Illegality  affecting  wliole  contract. — The  illegality 
of  an  agreement  for  the  formation  of  an  unlawful  trust  affects 
the  whole  contract,  and  equity  will  leave  the  parties  to  it  where 
it  finds  them  whether  it  is  wholly  executed  or  only  partly  ex- 
ecuted. If  the  scheme  of  the  trust  fails  through  illegality  the 
law  will  not  imply  some  valid  agreement  between  the  trustees 
and  one  who  has  become  a  participant  in  the  unlawful  plan 
which  a  court  of  equity  Mall  enforce  in  his  favor  since  the 
vice  of  illegality  follows  the  parties  through  their  subsequent 
dealings.'' 


ecates  his  note  only  for  the  amount  of 
the  account,  the  note  is,  nevertheless, 
void.  The  good  consideration  has  no 
virtue  to  cure  the  bad,  but  the  bad 
corrupts  the  whole.  Steuben  Co.  Bank 
V.  Mathewson,  5  Hill  (N.  Y.),  249; 
Eoll  V.  Eaguet,  4  Ohio,  400.  The  one 
promise  to  pay  a  gross  sum  can  not  be 
dissolved  into  the  parts  attributable  to 
the  several  considerations.  The  whole 
can  not  be  enforced,  because  the  law 
will  not  compel  what  it  prohibits,  and 
the  parts  can  not  be  separated.  Ille- 
gality thus  vitiates  the  entire  instru- 
ment. Theillegality  must,  however,  en- 
ter the  particular  contract.  In  deter- 
mining how  far-reaching  is  the  vitiat- 
ing eSect,  the  authorities  are  diversi- 
fied and  conflicting.  In  some  courts  the 
■contract  is  held  valid,  if,  in  declaring 
upon  and  proving  it,  the  plaintiff  can 
•escape  the  development  of  the  poison- 
ous element.  Bly  v.  Second  Nat.  Bank, 
79  Pa.  St.  453.  This  would  prevent  the 
■defense  in  every  case  in  which  the  ille- 
gal demand  is  evidenced  by  a  promis- 
sory note,  and  is  manifestly  not  the 
law.  Seeligson  v.  Lewis,  65  Texas, 
215." 

'  Davis  V.  Sittig,  65  Texas,  497. 

2  Unckles  v.  Colgate,  148  N.  Y.  529, 
per  Gray,  J. :  "We  are  not  called  upon 


to  decide  in  this  ease  what  should  be 
the  just  rule,  if  a  stockholder  and 
party  to  the  original  agreement  were 
to  ask  for  an  accounting  by  his  trus- 
tees. Although  such  an  agreement  as 
the  one  in  question  may  be  illegal,  for 
being  against  public  policy,  because 
aiming  at  creating  a  monopoly  in  a 
necessary  product,  and,  hence,  sub- 
ject to  the  condemnation  of  the  law, 
when  moved  against  by  the  public  au- 
thorities, it  might  possibly  be  that  a 
party  would  have  the  right  to  come 
seasonably  into  a  court  of  equity,  and, 
disaffirming  the  agreement,  ask  for  a 
restoration  of  his  property;  or  that 
the  trustees  should  account  and  dis- 
tribute the  accumulated  property  in 
their  hands  as  equity  might  deem  just 
and  feasible.  In  such  a  case  there 
might  exist  a  locus  pxnitenticB  for  the 
party.  That,  however,  is  by  no  means 
this  case,  and  we  defer  the  expression 
of  any  opinion,  as  to  what  should  be 
done  in  such  a  case,  to  the  time  when 
it  arises.  The  plaintiff  here,  volun- 
tarily, became  a  participant  in  a 
scheme,  which  he  alleges  to  have  been 
illegal,  by  acquiring  the  trust  certifi- 
cates subsequently  to  the  formation 
of  the  trust.  In  the  present  case  the 
plaintiff    has  not  the  excuse  of  the 
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§  1425.   Where  contract  in  part  Tlolation  of  statute. — In  an 

action   to  recover  the  portion    of    the  expense    agreed    to   be 
paid  by  the  defendant  to  promote  the  election  of   such  can- 


stockholder.  *  *  *  He  acquired  cer- 
tificates which  represented  the  amount 
of  his  interest  in  the  trust,  and  which 
contained  a  stipulation  binding  him 
as  their  holder  to  all  the  terms  oi  the 
trust  agreement.  He  thus,  voluntari- 
ly, made  himself  a  party  to  a  scheme 
under  an  executed  agreement,  which 
he  alleges  to  have  been  illegal;  and 
how  can  he  now  say  that  it  is  one 
which  he  can  disaffirm,  and  as  to 
which,  upon  the  plea  of  disaffirming, 
he  can  ask  a  court  of  equity  to  inter- 
vene and  to  compel  in  his  favor  an  ac- 
counting and  distribution  by  the  trus- 
tees? I  think  the  court  might  well 
apply  the  principle  which  controls  in 
cases  where  parties  are  in  pari  delicto, 
and  hold  that  it  would  not,  and  that 
no  public  policy  required  it  to  inter- 
fere. *  *  *  It  is  very  clear  that  the 
plaintiff  is  seeking  the  aid  of  the  court 
to  enforce  certain  rights,  which  he 
deems  to  have  accrued  to  him  by  vir- 
tue of,  or  as  the  result  of,  the  trust 
agreement,  and  although  his  conten- 
tion is  that  his  rights  are  independent 
of,  and  unaffected  by  the  illegality  of 
the  agreement,  he  is  claiming  exactly 
what  the  contract  was  intended  to 
give.  As  it  was  observed  in  Peck  v. 
Burr  (10  N.  Y.  294),  'the  plaintiff 
seeks  to  have  the  full  benefit  of  the 
contract,  though  in  a  form  of  action  a 
little  different.'  I  do  not  see  how  the 
court  could  grant  to  plaintiff  the  relief 
he  demands  without  recognizing  the 
agreement,  and  I  may  use  the  words 
of  Sir  William  Grant,  Master  of  the 
Rolls,  in  Thomson  v.  Thomson  (7  Ves. 
470),  who,  in  discussing  the  right  of 
the  plaintiff  to  recover  from  a  fund, 
observed :  'You  have  no  claim  to  this 
money  except  through  the  medium  of 
an  illegal  agreement;  which,  accord- 


ing to  the  determinations,  you  can 
not  support.  *  *  *  Here  you  can  not 
stir  a  step  but  through  that  illegal 
agreement ;  and  it  is  impossible  for 
the  court  to  enforce  it.  I  must,  there- 
fore, dismiss  the  bill.'  Assuming,  as 
the  plaintiff  argues,  that  we  could 
view  this  agreement  as,  in  a  sense, 
executory ;  because  some  years  re- 
main of  the  period  it  was  to  cover, 
how  is  the  question  affected?  The 
purpose  of  the  agreement  was  effected 
when  the  combination  and  control  of 
the  various  lead  interests  were  secured 
through  its  execution.  But  it  was  not 
executory.  The  plan  contemplated 
was  carried  out  and  a  combination  of 
the  several  concerns,  interested  in 
manufacturing  and  dealing  in  lead 
products,  was  perfected.  It  is,  in- 
deed, alleged  in  the  complaint  that 
the  business  was  carried  on  by  the 
trustees,  and  that  thej'  accumulated 
moneys  and  property,  for  which  they 
should  have  accounted.  No  act  re- 
mained to  be  done  by  the  parties  to 
the  agreement  to  make  it  in  force.  As 
an  executed  agreement  it  was  open  to 
others  to  come  in  under  its  terms. 
Even  if  the  agreement  were  to  be  re- 
garded as  but  partially  performed,  it 
would  not  help  out  the  plaintiff's  cause 
of  action.  For  the  illegality  tainted 
the  whole  contract,  and,  therefore, 
the  court  w^ould  leave  the  parties 
where  it  found  them.  (Knowlton  v. 
Congress,  etc..  Spring  Co.,  57  N.  Y. 
518;  Arnot  v.  Pittston,  etc.,  Co.,  68 
N.  Y.  558.)  The  plaintiff  argues  that 
the  defendants,  upon  the  failure  of 
the  trust  plan,  became,  by  operation 
of  law,  trustees  or  custodians  of  the 
property  for  his  benefit  and  that  of  all 
purchasers  of  trust  certificates,  as  ben- 
eficial owners  of  the  original   stocks 
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didates  for  office  as  should  be  recommended  by  a  reform  asso- 
ciation to  which  he  belonged,  it  was  held  that  the  contract 
and  expense  were  in  violation  of  a  statute  relating  thereto,  and 
the  complaint  was  properly  dismissed,  and  that  the  fact  that  a 
sum  greater  than  the  portion  set  down  to  defendant  had  been 
paid  for  purposes  permitted  by  the  statute  did  not  authorize  a 
recovery,  as  the  agreement  was  entire,  and  the  lawful  consid- 
eration could  not  be  separated  from  the  portions  of  the  contract 
which  were  illegal/  Where,  by  oral  agreement,  the  whole  of 
a  ranch,  coinprising  in  part  land  filed  upon  under  the  home- 
stead act,  together  with  the  personal  property  on  the  ranch,  is 
sold  together,  with  the  understanding  that  the  vendor  is  to 
procure  title  to  the  homestead  and  deed  it  to  the  purchaser, 
and  possession  of  the  whole  property  is  delivered,  together 
with  a  conveyance  of  the  part  of  the  land  of  which  the  vendor 
has  title  in  fee,  and  a  mortgage  is  taken  for  the  unpaid  pur- 
chase-money upon  the  tract  so  deeded,  the  contract  is  entire, 
and  the  mortgage  is  vitiated  by  the  illegal  portion  of  the  con- 
sideration, consisting  of  the  sale  of  the  homestead  made  before 

and  bonds  which  had  been  delivered  ^  Foley  v.  Speir,  100  N.  Y.  552,  per 
to  the  trustees  upon  the  formation  of  Danforth,  J. :  "The  agreement  proved 
the  trust.  Such  a  contention  does  not  is  an  entire  and  single  one — to  pay  as 
commend  itself.  The  plaintiff  is  not  part  of  the  whole  expenses  a  single 
entitled  to  the  aid  of  a  court  of  equity,  sum.  It  must  stand,  if  at  all,  on  the 
in  the  investigation  of  the  illegal  trans-  illegal  as  well  as  the  legal  considera- 
actions,  whether  sought  for  upon  the  tions,  for  the  good  can  not  be  sepa- 
one  or  the  other  theory.  The  obliga-  rated  from  the  bad.  If  we  could  find 
tion,  which  plaintiff  claims  the  de-  distinct  engagements  for  the  separate 
fendants  to  be  under,  springs  out  of  items,  those  which  are  legal  might  be 
the  trust  agreement.  If  that  agree-  enforced ;  but  that  is  not  possible, 
ment  was  illegal  and  created  no  obli-  Here  is  but  one  promise  upon  a  con- 
gation  which  the  court  would  recog-  sideration  which  is  in  part  unlawful, 
nize  or  enforce,  it  can  not  be  that  the  both  by  statute  and  as  against  good 
law  would,  nevertheless,  imply  some  morals.  In  Thalimer  v.  Brinkerhoff 
valid  agreement  between  the  trustees  (20  Johns.  (N.  Y. )  386)  it  is  laid  down  as 
and  the  plaintiff,  which  he  could  as-  a  fundamental  rule  that  all  contracts 
sert  and  ask  a  court  of  equity  to  en-  which  have  for  their  object  anything 
force  in  his  behalf.  The  plaintiff's  repugnant  to  the  general  policy  of  the 
relation  to  the  defendants  rests  upon  law,  or  contrary  to  the  provisions  of  a 
his  having  become  a  party  to  the  trust  statute,  are  void,  and  it  is  held  as 
agreementandthe  vice  which  inhered  well  in  law  as  in  equity,  ex  turpi  con- 
in  that  relation  follows  the  parties  tractu  actio  non  oritur." 
through  their  subsequent  dealings  and 
controversies." 
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final  proof,  and  can  not  be  foreclosed.'  Although,  under  the 
California  civil  code,  a  parol  contract  employing  a  broker  to 
sell  land  is  invalid,  a  broker  employed  to  sell  or  exchange 
land,  and  the  personalty  thereon,  under  an  agreement  for  a 
commission  of  five  per  cent,  on  the  price,  may,  on  bringing 
about  an  exchange,  recover  five  per  cent,  on  a  separate  valua- 
tion placed  on  the  personalty  by  the  principal,  although  in  the 
exchange,  as  between  the  parties  thereto,  there  may  have  been 
no  division  of  the  consideration,  as  the  contract,  in  such  case, 
is  divisible,  and  that  part  as  to  the  land  is  not  unlawful,  but 
merely  incapable  of  enforcement.^ 


1  MoffattD.  Bulson,  96  Cal.  106. 

2 Porter  v.  Fisher  (Cal.  1893),  34 
Pac.  Rep.  700,  per  Haynes,  C. :  "Sec- 
tion 1624  of  the  civil  code  merely  de- 
clares that  a  contract  or  agreement 
authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate 
for  a,  compensation  or  a  commission 
is  'invalid'  unless  the  same,  or  some 
note  or  memorandurn  thereof,  be  in 
writing,  and  subscribed  by  the  party 
to  be  charged,  or  by  his  agent.  It  is 
not  a  contract  which  is  malum  in  se, 
nor  is  it  malum  prohibitum.  It  is 
merely  an  invalid  contract,  or  one  in- 
capable of  enforcement.  In  the  case 
of  Jackson  v.  Shawl,  29  Cal.  267,  a 
pawnbroker  charged  upon  a  loan,  se- 
cured by  a  pledge,  interest  at  the  rate 
of  7  per  cent,  per  month.  A  statute 
then  in  force  provided,  in  effect,  that 
a  pawnbroker  shall  not  charge  a 
greater  rate  of  interest  on  loans  ex- 
ceeding |20  than  4  per  cent,  a  month 
in  advance.  The  plaintiff  tendered 
the  $500  loaned,  and  interest  at  the 
rate  of  4  per  cent.  The  court  said: 
'Here  the  contract  between  the  par- 
ties was  legal  as  to  the  principal  sum, 
but  illegal  as  to  the  interest.  The  two 
things  were  not  inseparable,'  and, 
quoting  from  authorities,  further  said : 
'When  the  transaction  is  of  such  a 
nature  that  the  good  part  of  the  con- 
sideration can  be  separated  from  that 


which  is  bad,  the  courts  will  make  the 
distinction,  for  the  common  law  doth 
divide  according  to  common  reason, 
and,  having  made  that  void  that  i^ 
against  law,  lets  the  rest  stand.  The 
general  and  more  liberal  principle 
now  is  that  when  any  matter,  void 
even  by  statute,  be  mixed  up  with 
good  matter,  which  is  entirely  inde- 
pendent of  it,  the  good  part  shall 
stand,  and  the  rest  be  void.'  In  Tread- 
well  V.  Davis,  34  Cal.  601,  it  was  held 
(syllabus) :  'Where  a  contract  con- 
sists of  two  distinct  parts,  which  are 
readily  severable,  and  not  in  any  ma- 
terial sense  dependent  on  each  other, 
one  part  being  valid,  and  the  other 
void,  the  rule  is  to  enforce  that  part  of 
the  contract  which  is  valid.'  See,  also. 
Grangers.  Original,  etc.,  Mining  Co. ,59 
Cal.678.  In  More D.  Bonnet, 40  Cal.  251, 
it  was  said :  'No  precise  rule  can  be 
laid  down  for  the  solution  of  the 
question  whether  a  contract  is  entire 
or  separable,  but  it  must  be  solved  by 
considering  both  the  language  and 
the  subject-matter  of  the  contract.' 
The  cases  above  cited  go  further  than 
is  required  in  this  case,  because  the 
contracts  there  considered  were,  as  to 
some  part,  at  least,  unlawful ;  but  it  is 
not  unlawful  for  a  broker  or  agent  to 
act  upon  a  verbal  authority  or  request, 
in  making  a  purchase  or  sale  of  real 
estate  for  another.     He  may  lawfully 
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§  1426.  Where  there  are  distinct  eugagements. — Where  the 
immediate  object  of  an  agreement  is  unlawful  the  contract  is 
void.  But  when  there  are  contained  in  the  same  instru- 
ment distinct  engagements,  by  which  a  party  binds  himself  to 
do  certain  acts,  some  of  which  are  legal  and  some  illegal,  the 
performance  of  those  which  are  legal  may  be  enforced,  although 
the  performance  of  those  which  are  illegal  may  not.'  A  con- 
tract is  wholly  void  if  covenants  in  restraint  of  trade,  which 
are  illegal  as  against  public  policy,  enter  into  and  form  a  part 
of  the  entire  consideration,  and  both  parties  are  in  fault  as  to 
those  covenants.  A  separation  of  the  good  consideration  from 
that  which  is  illegal  will  be  attempted  in  those  cases  only 
where  the  party  seeking  to  enforce  the  contract  is  not  the 
wrong-doer,  or  the  denial  of  relief  would  benefit  the  guilty 
party  at  the  expense  of  the  innocent.^  A  contract  for  the  sale 
and  delivery  of  a  specific  quality  of  merchandise  at  a  price 
stated,  and  giving  the  purchaser  the  privilege  of  ordering  an 
additional  quantity  of  the  same  merchandise  at  the  same  price 
within  a  time  stated,  is  separable;  and  where  such  a  contract 
was  performable  in  Illinois  it  was  held  that  so  much  thereof 
as  gave  to  the  purchaser  the  privilege  of  purchasing  additional 
merchandise  at  the  same  price  was  illegal  and  void  under  the 
statute  of  Illinois  against  contracts  for  options,  but  that  such 
illegality  would  not  prevent  a  recovery  by  the  vendor  for  such 
merchandise  as  was  sold  absolutely  thereunder  and  had  been 
delivered.' 

do  so,  and  incurs  no  penalty  for  the  '  Saratoga  County  Bank  v.  King,  44 
doing  of  it.  He  simply  relies  upon  N.  Y.  87.  In  Woodruff  v.  Wentworth, 
the  willingness  of  his  principal  for  133  Mass.  309,  Field,  J.,  said:  "If 
the  payment  of  his  commissions,  and  this  agreement  was  a  part  of  the  con- 
can  not  compel  payment.  Section  1599  sideration  of  the  defendant's  promise, 
of  the  civil  code  provides:  'Where  and  was  void  as  against  public  policy, 
a  contract  has  several  distinct  objects,  it  taints  the  whole  contract.  The 
of  which  one  at  Ip.tst  is  lawful  and  promise  of  the  defendant  was  single 
one  at  least  is  unlawful,  in  whole  or  and  indivisible,  and  the  illegal  part 
in  part,  the  contract  is  void  as  to  the  of  the  contract  can  not  be  separated 
latter  and  valid  as  to  the  rest.'  "  from  the  rest.    Perkins  v.  Cummings, 

1  Corcoran  v.  Lehigh  Coal  Co.,  138  2  Gray  (Mass.),  258." 

111.  390.  2  Osgood  V.  Bauder,  82  Iowa,  171. 
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§  1427.  Particeps  crlminis  left  where  found. — Where  a  per- 
son loans  money,  and,  as  a  part  of  the  arrangement,  it  is  to  be 
used  in  dealing  in  options  or  futures,  and  he  is  interested  in 
such  contracts  or  assists  in  bringing  the  parties  together,  and 
aids  in  consummating  such  contract  by  conspiring  with  and 
urging  and  aiding  the  party  to  whom  he  loans  the  money  to 
make  such  investment,  and  loans  him  the  money  to  be  so  in- 
vested, he  hecomes  particeps  criminis,  and  the  law  will  not  aid 
him  to  collect  the  money  which  he  parted  with  under  such 
circumstances.'  Courts  will  not  adjust  a  controversy  arising 
out  of  the  illegal  purpose  and  attempt  of  a  draymen's  associa- 
tion to  deprive  the  presses  of  a  city  of  the  right  to  choose  the 
labor  required  for  hauling  cotton;  the  association  proposing  to 
accomplish  that  purpose  by  passing  a  tariff  of  charges  for  haul- 
ing, designating  their  members  to  do  the  hauling,  and  sub- 
scribing money  to  prevent  the  presses  from  obtaining  any 
labor  except  that  furnished  by  the  association,  to  be  paid  ac- 
cording to  their  tariff,  and  the  testimony  showing  that  the 
purpose  was  made  effective  by  money  put  up  by  the  associa- 
tion and  by  other  methods,  by  which  non-union  men  were  com- 
pelled to  abandon  the  services  of  the  presses.^ 

1  Plank  V.   Jackson,   128  Ind.  424;  tained,    and   defendants   mulcted    in 

Irwin  V.  Williar,  110  U.  S.  499.  damages.   If  E.  is  found  to  have  been 

^Fabacher   v.  Bryant,  46   La.   Ann.  more  fortunate   in   the  dehberations 

820;  15  So.  Rep.  181,  per  Miller,   J.:  of  this  body,  then   defendants'  con- 

"The  non-union  men  originall}' select-  tract  with  him  is  to  be  permitted  to 

ed  by  them  were  denied  admission  as  stand.     The   clesignation  of  either  is 

union  men,  compelled  to  abandon  their  linked  to  an  illegal  purpose,  in  aid  of 

drays,  and  the  letter  of  the  plaintiff  which  there  is,  on  thg  plainest  princi- 

himself  exults  in  this  triumph  over  pies,  no  appeal  to  the  courts.     It  is 

■defendants'  rights.     It  is   clearly  in  trite  in  our  jurisprudence  that  conten- 

the  prosecution  of  the  unlawful  pur-  tions  originating  in  unlawful  purposes 

pose   of  preventing  defendants  from  are  not  to  be  brought  into  courts  of 

procuring  labor  of  their  choice,  and  justice.     It  is  obligatory  on  the  courts 

compelling  the  employment  of  union  to    take    notice,   irrespective   of   the 

men    designated  by  the  association,  pleadings,  of  the  phase  of  this  contro- 

that  the  issue  in  this  cause  arises,  to  versy  under  discussion,  and  conspicu- 

be  solved  by  an  examination  of  the  ous  in  the  record.     It  is  deemed  ap- 

prooeedings  of  the  association,  and,  propriate  on  this  occasion  to  convey 

when  thus  ascertained,  this  court  is  ex-  the  instruction  that  a  controversy  of 

pect^  to  enforce  it.     If  F.  is  adjudged  this  character  can  find  no  adjustment 

to  be  the  choice  of  the   association,  here,  but  the  parties  will  be  left  as 

his  asserted  contract  is  to  be  main-  they  stand.     Revised  Civil  Code,  ar- 
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§  1428.  Agent  as  particeps  criminis. — If  the  transactions 
in  which  the  parties  are  engaged  are  illegal,  the  agent  can  not 
recover  either  for  his  commissions  for  services  rendered,  or  for 
advances  and  disbursements  by  him  for  his  principal,  the  rea- 
son for  this  rule  being  that  the  agent  is  particeps  criminis  in 
such  transactions  of  the  illegal  character  of  which  he  has 
knowledge,  and  this  precludes  him  from  the  recovery.'  A 
broker  who  knowingly  makes  a  wagering  contract  and  ad- 
vances money  on  account  thereof,  at  the  request  of  his  prin- 
cipal, can  not  recover  either  the  money  so  advanced  or  com- 
missions for  his  services.' 

§  1429.  Where  one  party  repents. — One  who  bets  money  on 
a  foot-race,  knowing  that  it  is  to  be  a  bogus  race,  and  intend- 
ing thereby  to  defraud  others  of  their  money,  may  recover  the 
money,  if,  before  the  race  is  run,  he  repents,  and  demands  his 
money  of  the  stakeholder,  since  to  allow  him  to  recover  does 
not  aid  or  affirm  an  illegal  contract,  but  arrests  it,  and  puts 
the  parties  in  the  same  position  they  occupied  before  the  con- 
tract was  made.' 


tides  1893, 1895;  India,  etc.,  Associa- 
tion V.  Kock,  14  La.  Ann.  168;  Gra- 
vier  V.  Carraby,  17  La.  132 ;  and  cases 
collected  in  2  Hennen's  Digest,  p. 
1007,  par.  1." 

•  Irwin  V.  Williar,  110  U.  S.  499,  510 ; 
Story  on  Agency,  §§  330,  344,  and  au- 
thorities cited. 

^  Harvey  v.  Merrill,  150  Mass.  1.  In 
thatcase  the  court  quotes  the  following 
from  Irwin  v.  Williar,  110  U.  S.  499: 
"Itis  certainly  true  thata  broker  might 
negotiate  such  a  contract  without  be- 
ing privy  to  the  illegal  intent  of  the 
principal  parties  to  it  which  renders 
it  void,  and  in  such  a  case,  being  in- 
nocent of  any  violation  of  law,  and 
not  suing  to  enforce  an  unlawful  con- 
tract, has  a  meritorious  ground  for  the 
recovery  of  compensation  for  services 
and  advances.  But  we  are  also  of  the 
opinion  that  when  the  broker  is  privy 
to  the  unlawful  design  of  the  parties, 
and  brings  them  together  for  the  very 
purpose  of    entering  into   an  illegal 


agreement,  he  is  particeps  criminis, 
and  can  not  recover  f&r  services  ren- 
dered or  losses  incurred  by  himself 
on  behalf  of  either  in  forwarding  the 
transaction."  Embrey  b.  Jemison,  131 
U.  S.  336.  See  also,  Kahn  v.  Walton, 
46  Ohio  St.  195;  20  N.  E.  Eep.  203; 
Cothran  v.  Ellis,  125  111.  496 ;  Fareira 
V.  Gabell,  89  Pa.  St.  89 ;  Crawford  v. 
Spencer,  92  Mo.  498;  Lowry  v.  Dill- 
man,  59 Wis.  197;  Whitesidesv.  Hunt, 
97  Ind.  191 ;  First  National  Bank  v. 
Oskaloosa  Packing  Co.,  66  Iowa,  41; 
Eumsey  v.  Berry,  65  Maine,  570. 

8  Bernard  v.  Taylor,  23  Ore.  416; 
31  Pac.  Rep.  968,  per  Lord,  C.  J.: 
"In  Hastelow  v.  Jackson,  8  Barn.  & 
Cress.  221,  which  was  an  action  by 
one  of  the  parties  to  a  wager  on  the 
event  of  a  boxing  match,  commenced 
against  the  stakeholder  after  the  bat- 
tle had  been  fought,  Littledale,  J., 
said :  'If  two  persons  enter  into  an 
illegal  contract,  and  money  is  paid 
upon  it  by  one  to  the  other,  that  may 
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§  1430.  Recovery  of  money  paid  on  usurious  contract. — When 
a  plaintiff  and  defendant  are  in  pari  delicto,  money  paid  by  the 
former  to  the  latter  can  not  be  recovered  back.  This  rule 
applies  where  the  act  done  is  in  itself  immoral,  unlawful  or 
against  public  policy,  but  it  does  not  bar  a  recovery  where  the 
law  violated  is  intended  for  the  protection  of  the  citizen  against 
oppression,  extortion,  or  deceit.  Money  paid  on  a  usurious 
contract  in  excess  of  the  principal  and  legal  interest  may  be 
recovered  back.' 


be  recovered  back  before  the  execu- 
tion of  the  contract,  but  not  after- 
wards.' Smith  V.  Bickmore,  4  Taunt. 
474;  Tappenden  v.  Randall,  2  Bos.  & 
Pul.  467;  Lowry  ti.  Bourdieu,  2  Doug. 
468;  Munt.  v.  Stokes,  4  T.  R.  561; 
Utica  Ins.  Co.  v.  Kip,  8  Cow.  20 ;  Meritt 
V.  Millard,  4  Keyes(N.  Y.),  208 ;  White 
V.  Franklin  Bank,  22  Pick.  (Mass.) 
181 ;  O'Bryan  v.  Fitzgerald,  48  Ark. 
487.  'And  this  rule,'  says  Mr.  Justice 
Woods,  'is  applied  in  the  great  major- 
ity of  the  cases,  even  when  the  par- 
ties to  an  illegal  contract  are  in  pari 
delicto,  because  the  question  which  of 
two  parties  is  the  more  blamable  is 
often  difficult  of  solution,  and  quite 
immaterial.'  Spring  Co.  v.  Knowl- 
ton,  103  V.  S.  49.  The  object  of  the 
law  is  to  protect  the  public,  and  not 
the  parties.  This  is  upon  the  princi- 
ple that  it  best  comports  with  public 
policy  to  arrest  the  illegal  transaction 
before  it  is  consummated.  Stacy  v. 
Foss,  19  Maine,  335 ;  36  Am.  Dec.  755." 
1  Hintze  ii.Taylor,  57  N.  J.  Law,  239 ; 
30  Atl.  Rep.  551,  per  Van  Syckel,  J., 
discussing  Jones  r.  Barkley,  2  Doug. 
684:  "In  delivering  the  opinion  in 
that  case,  Lord  Mansfield  said  he  well 
remembered  the  case  of  Smith  v. 
Bromley,  2  Doug.  696,  note,  and 
that  Mr.  Justice  Buller  had  a  very 
good  note  of  it  which  he  desired  him 
to  read,  and  which  he  accordingly 
did.  It  appears  that  Lord  Mansfield, 
in  deciding  that  case,  said  'that  if  the 
act  is  in  itself  immoral,  or  a  violation 


of  the  general  laws  of  public  policy, 
there  the  party  paying  shall  not  have 
his  action ;  for  where  both  parties  are 
equally  criminal  against  such  general 
laws  the  rule  is  "potior  est  conditio 
defendentis ."  But  there  are  other  laws 
which  are  calculated  for  the  protec- 
tion of  the  subject  against  oppression, 
extortion,  and  deceit.  If  such  laws 
are  violated,  and  the  defendant  takes 
advantage  of  the  plaintiff's  condition 
or  situation,  there  the  plaintiff  shall 
recover ;  and  it  is  astonishing  that  the 
reports  do  not  distinguish  between  the 
violation  of  one  sort  and  the  other. 
As  to  the  case  of  usury,  it  was  decided 
in  Bosanquet  v.  Dashwood,  2  Doug. 
698,  note  (Cas.  iem^.  Talbot,  38),  on 
a  bill  brought  to  compel  the  de- 
fendant to  refund  what  he  had  re- 
ceived above  principal  and  interest, 
that  the  surplus  should  be  repaid.' 
Lord  Mansfield  declared  that  he  ad- 
hered to  all  the  doctrine  laid  down  in 
Smith  V.  Bromley,  and  the  rest  of  the 
court  concurred.  Brownings.  Morris, 
Cowp.790  ;  Williams ».  Hedley,  8  East, 
378 ;  AVheaton  v.  Hibbard,  20  Johns. 
(N.  Y.)  290;  Thomas  ^i.  Shoemaker,  6 
Watts  &  S.  (Pa.)  179;  2  Story  on  Con- 
tracts, §§  672,  673 ;  2  Parsons  on  Con- 
tracts, 405 ;  Brown  v.  McIntosh,39  N.J. 
Law,  22,  is  directly  in  point,  where 
it  is  held  that  at  common  law  money 
paid  usuriously  may  be  recovered 
back,  and  that  the  common-law  rule 
is  not  changed  by  our  act  concerning 
usury.     If  usury  is  shown,  an  action. 
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§  1431.  Parties  in  pari  delicto. — The  courts  will  not  enforce 
the  execution  of  illegal  contracts,  nor  aid  in  the  division  of  the 
profits  of  an  illegal  transaction  between  associates.  In  such 
a  case  they  apply  the  maxim,  potior  est  conditio  possidentis.  If 
the  parties  are  in  pari  delicto,  the  courts  will  render  assistance 
to  neither.  But  the  objection  against  the  legality  of  a  contract 
may  be  made  by  a  party  in  pari  delicto.  The  defense  is  allowed, 
not  for  the  sake  of  the  party  objecting,  but  because  upon  prin- 
ciples of  public  policy  the  courts  will  not  aid  the  party  in  search 
of  relief."  Thus,  where  a  creditor  of  onewho  had  sold  all  his  prop- 
erty, and  fled  from  the  country,  agreed  with  complainant  that  if 
he  would  procure  the  affidavits  and  testimony  of  the  debtor,  and 
of  two  other  witnesses,  showing  that  no  consideration  was  paid 
for  said  property,  and  that  the  purchaser  knew  of  the  debtor's 
insolvency,  he  would  give  complainant  a  share  of  whatever  he 
recovered  upon  a  creditor's  bill  filed  by  him  against  the  debtor 
and  said  purchaser,  it  was  held  that,  the  contract  being  ille- 
gal, the  creditor,  although  he  has  recovered  a  large  sum  of 
money  by  help  of  it,  will  not  be  compelled  by  the  courts  to  ac- 
count therefor  to  complainant.^  The  plaintiff  can  not  recover 
of  the  defendant  money  paid  in  pursuance  and  satisfaction  of 
illegal  stock-wagering  transactions  to  which  both  were  parties.' 

will  undoubtedly  lie  to  recover  the  in  the  city  of  New  York,  and  its  cqs- 

«um  paid  in  excess  of  the  principal  tomers.    The  Public  Grain  and  Stock 

and  legal  interest."  Exchange  were  dealers  in  stocks,  and 

'  Goodrich  v.  Tenney,  144  111.  422.  in  1886  they  made   an  arrangement 

And  see  Neustadt  v.  Hall,  68  111.  172;  with  the  plaintiff  by  which  he  was  to 

Edgar  v.  Fowler,  3  East,  222.     And  act  for  them  in  the  sale  of  stocks,  and 

generally,  where  persons   engage  in  was  to  have  a  certain  commission  upon 

an  unlawful  business,  as  betting  on  what  he  might  sell.  They  at  the  same 

horse  racing,  so  that  they  are  in  pari  time  opened  an  account  with  the  de- 

delicto,  the  law  will  not  assist  either  fendant,  and  it  was  a  part  of  the  ar- 

one,  but  leave  them  where  they  have  rangement  made  with  the  plaintiff, 

placed  themselves.  Shaffner  v.  Pinch-  that  upon  the  receipt  of  every  order 

back,  133  111.  410.  for  ten  shares  of  stock  he  should  de- 

*  Goodrich  v.  Tenney,  144  111.  422;  posit  in  the  defendant  bank  to  the 

S3  N.  E.  Eep.  44.  credit  of  said  exchange  ten  dollars. 

^  Sowles  V.  Weldon  Nat.  Bank,  61  Conceding  that  the  transactions  be- 

Vt.  375,  per  Eoyce,  Ch.  J. :  "This  suit  tween  the  company  and  its  customers 

was  brought  to  recover  money  which  were  of  the  character  claimed  by  the 

it  is  claimed  was  paid  to  the  defend-  plaintiff,  betting  on  the  rise  and  fall 

ant  upon  a  wagering  contract  between  of  stocks,  and  so,  wagering  contracts, 

the  Public  Grain  and  Stock  Exchange,  and  illegal ,  was  the  plaintiff's  relation 
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§  1432.  The  same  subject  continued — Effect  of  an  injunc- 
tion.— The  Texas  statute,  which  permits  suit  upon  a  liquor 
dealer's  bond  at  the  instance  of  any  person  aggrieved  by 
the  violation  of  its  provisions,  does  not  authorize  suit,  be- 
cause of  gambling  carried  on  in  the  liquor  dealer's  place 
of  business,  to  be  brought  by  one  who  took  part  in  the 
gambling.'  An  injunction  against  a  sale  under  a  mortgage, 
which  is  void  because  contrary  to  public  policy,  does  not  vio- 
late the  general  maxim  which  refuses  aid  to  parties  in  pari 
delicto,  but  rather  enforces  that  maxim  by  preventing  either 
party  from  recovering  anything  from  the  other. ^ 


to  such  transactions  of  such  a  charac- 
ter that  he  can  in  a  court  of  law  en- 
force any  claim  in  his  own  favor  which 
grew  out  of  and  was  the  result  of  such 
transactions?  It  is  found  that  he  was 
an  active  participant  in  and  interested 
in  the  business.  He  was  made  the 
agent  of  the  company  to  procure  orders 
for  them,  and  his  compensation  was 
made  dependent  upon  his  success  in 
luring  people  to  engage  in  what  he 
knew  to  be  an  illegal  business.  It  was 
said  by  Lord  Mansfield,  in  Holman  v. 
Johnson,  Cowper,  341 :  'No  court  will 
lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or 
illegal  act.  If  from  the  plaintiff's  own 
statement,  or  otherwise,  the  cause  of 
action  appears  to  arise  ex  turpi  causa, 
or  by  transgression  of  the  positive  law 
of  the  country,  then  the  court  says  he 
has  no  right  to  be  assisted.  It  is  upon 
that  ground  the  court  goes,  not  for  the 
sake  of  the  defendant,  but  because 
they  will  not  lend  their  aid  to  such  a 
plaintiff.'  And  see  Petrie  v.  Hannay, 
3T.  R.  418." 

'  Sieffer  v.  McLean,  7  Texas  C.  App. 
158 ;  26  S.  W,  Rep.  315,  per  Fly,  J.  -. 
"-Appellant  was  a  violator  of  the  law 
wben  he  played  at  the  game  of  faro; 
aii'i  his  grievance  arose,  not  from  the 
fa"t  that  the  game  was  permit  fed  in  the 
saloon,  but  from  the  fact  that  he  par- 
ticipated in  the  violation  of  the  law. 


Permitting  the  game  in  the  house  la 
the  gist  of  the  infraction  of  the  bond 
and  the  violation  of  the  law,  and  it  is 
very  certain  that  appellant  did  not  feel 
at  all  injured  by  the  game  being  in  full 
blast ;  and  it  was  only  after  his  guilty 
connection  with  the  game,  and  the 
loss  of  his  money,  that  he  felt  sorely 
aggrieved.  The  statutory  penalty  was 
not  prescribed  for  the  benefit  of  per- 
sons whose  grievance  could  not  have 
arisen  except  by  their  violation  of 
law.  The  courts  will  not  lend  them- 
selves to  the  task  of  repairing  an  in- 
jury which  has  been  the  result  of  a 
guilty  participation  in  a  violation  of 
the  laws.  If  appellees  had  violated 
the  law  by  permitting  the  game  to  be 
played,  appellant  had  ratitied  the  vio- 
lation by  assisting  in  it.  'The  general 
rule  may  be  found  expressed  in  the 
maxim  that  no  man  can  make  his  own 
misconduct  the  ground  for  an  action 
in  liis  own  favor.  If  he  suffers  be- 
cause of  his  own  wrong-doing,  the  law 
will  not  relieve  him.  The  law  can 
not  recognize  equities  as  springing 
from  a  wrong,  in  favor  of  one  con- 
cerned in  committing  it.'  Cooley  on 
Torts,  p.  167." 

2  Basket  v.  Moss,  115  N.  Car.  448 ;  20 
S.  E.  Rep.  733,  per  airiam:  "This  is 
also  the  well-settled  rule  in  England. 
In  Lloyd  r.  Gurdon,  2  Swanst.  180, 
Lord  Eldon  granted  an  injunction  to 
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§  1433.  Where  parties  not  in  pari  delicto. — A  court  of  law 
will  not  lend  its  aid  to  enforce  the  performance  of  a  contract 
which  appears  to  have  been  entered  into  by  both  the  contract- 
ing parties  for  the  express  purpose  of  carrying  into  effect  that 
which  the  law  of  the  land  forbids.'  But  where  the  president 
of  a  savings  bank  induces  the  bank  to  lend  money,  and  take 
as  security  a  mortgage  on  land,  in  order  that  a  mortgage  be- 
longing to  him  may  be  paid,  the  mortgagor  can  not,  in  de- 
fense to  an  action  by  the  bank  to  foreclose,  claim  that  its  mort- 
gage is  invalid,  under  the  California  code,  prohibiting  any 
officer  of  a  savings  corporation  from  directly  or  indirectly  bor- 
rowing its  funds." 


restrain  the  negotiation  of  bills  of  ex- 
change which  were  made  void  by 
statute  (9  Anne,  c.  14),  which  is  in 
the  very  tenor  of  section  1871  of  the 
code  applicable  to  the  present  transac- 
tion. Lord  Hardwicke  granted  the 
injunctive  relief  in  a  similar  case 
(Smith  V.  Aykwell,  3  Atk.  566)  ;  and 
the  vice  chancellor,  in  Earl  of  Mill- 
town  V.  Stewart,  8  Sim.  371,  which 
was  affirmed  by  Lord  Cottenhan  (Earl 
of  Milltown  V.  Stewart,  3  Mylne  & 
C.  18).  In  such  case,  before  the  mas- 
ter of  the  rolls,  Sir  John  Romilly, 
where  part  of  the  consideration  was 
for  money  loaned,  and  part  was  for  an 
immoral  consideration,  the  whole 
mortgage  was  ordered  to  be  canceled ; 
the  court  declining  to  pass  upon  the 
question  whether  the  mortgagee  could 
recover  at  law  for  the  valid  part  of 
the  consideration,  i.  e.,  the  money 
loaned.  "Willyamsi'.  Bullmore,83  Law 
J.  Ch.  461." 

'  Broom  on  Legal  Maxims,  732 ;  Col- 
li nsr.  Blantern,  2  Wills.  341 ;  AVilliams 
V.  Bayley,  L.  R.  1  H.  L.  200;  Prole  v. 
Wiggins,  3  Bing.  N.  Cas.  230. 

2  Savings  Bank  of  San  Diego  County 
V.  Burns,  lOi  Cal.  473 ;  38  Pac.  Eep. 
102,  per  Belcher,  C:  "The  general 
rule,  undoubtedly,  is  that  a  contract 
founded  upon  an  illegal  considera- 
tion, or  prohibited  by  statute,  is  void. 


There  are,  however,  exceptions  to 
this  rule  where  the  parties  are  not  in 
pari  delicto.  Many  of  these  exceptions 
are  referred  to  in  the  note  to  Gray  v. 
Roberts,  2  A.  K.  Marsh.  (Ky.)  208 ;  12 
Am.  Dec.  383,  and  among  others  the 
following.  It  Is  said ;  '  Upon  similar 
principles,  it  has  been  held  that  where 
a  class  of  contracts  is  prohibited  for 
the  protection  of  particular  parties 
thereto,  the  adverse  parties  can  not 
take  advantage  of  the  illegality  of 
such  contracts.  Thus,  when  there  was 
a  statute  prohibiting  the  loaning  of 
public  school  funds,  except  on  mort- 
gages on  unincumbered  lands,  it  was 
held  that  one  who  borrowed  such 
funds,  and  gave  a  mortgage  on  in- 
cumbered land  to  secure  the  same, 
could  not  resist  the  enforcement  of 
the  contract  as  illegal,  because  the  law 
was  designed  for  the  protection  of  the 
state,  and  not  of  the  borrower  [citing 
Indiana  cases].  So,  in  Babcock  v. 
Goodrich,  47  Cal.  488,  where  the  law 
required  that  contracts  made  by  the 
state  or  a  municipal  corporation  for 
labor  should  contain  a  stipulation  that 
eight  hours  a  day  should  be  a  day's 
work,  and  a  contract  was  made  with 
a  county  in  which  no  such  provision 
was  inserted,  it  was  held  that  the 
county  could  not  take  advantage  of 
the  omission,   because  the  law   was 
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§  1434.   Fraud  as   ground   of   action — In   pari   delicto. — A 

right  of  action  can  not  arise  out  of  a  fraud;  ex  dolo  malo  non 
oritur  actio. ^  An  action  can  not  be  maintained  for  the  price 
of  goods  sold  under  a  fraudulent  agreement  to  cheat  the  gov- 
ernment out  of  duties  by  means  of  false  invoices.^  A  contract 
between  two  or  more  to  purchase  shares  in  a  company,  in  or- 
der to  induce  persons  who  might  thereafter  purchase  shares  in 
such  company  to  believe,  contrary  to  the  fact,  that  there  was  a 
bona  fide  market  for  its  shares,  and  that  the  shares  were  at  a 
real  premium,  is  an  illegal  transaction,  and  may  be  made  the 
subject  of  an  indictment  for  conspiracy,  and  no  action  can 
be  maintained  in  respect  of  such  agreement  or  purchase  of 
shares.' 

§  1435.   Gift  of  entire  property  fraudulent  as  to  creditors. — 

A  man  involved  in  debt  has  no  right  to  give  away  all  his 
property,  and  so  injure  his  creditors.  He  must  be  just  before 
he  is  generous.     The  law  imputes  fraud  to  such  a  transaction.' 


meant  for  the  protection  of  the  la- 
borer.' " 

'  Fearnley  v.  DeMainville,  5  Colo. 
App.  441 ;  39  Pac.  Rep.  73. 

^  Honegger  v.  Wettstein,  47  N.  Y. 
Super.  Ct.  125. 

'Scott  V.  Brown,  L.  R.  (1892)  2  Q. 
B.  724,  per  Lindley,  L.  J. :  "Ex  turpi 
causa  non  oritur  actio.  This  old  and 
well-known  legal  maxim  is  founded  in 
good  sense,  and  expresses  a  clear  and 
well  recognized  legal  principle,  which 
is  not  confined  to  indictable  offenses. 
No  court  ought  to  enforce  an  illegal 
contract  or  allow  itself  to  be  made  the 
instrument  of  enforcing  obligations 
alleged  to  arise  out  of  a  contract  or 
transaction  which  is  illegal,  if  the  il- 
legality is  duly  brought  to  the  notice 
of  the  court,  and  if  tlje  person  invok- 
ing the  aid  of  the  court  is  himself  im- 
plicated in  the  illegality.  It  matters 
not  whetherthe  defendant  has  pleaded 
till'  illegality  or  whether  he  has  not. 
lender  these  circumstances  the  plaint- 
iff must  look   elsewhere    than    to    a 


court  of  justice  for  such  assistance  as 
he  may  require  against  the  persons  he 
employed  to  assist  him  in  his  fraud, 
if  the  claim  to  such  assistance  is  based 
on  his  illegal  contract.  Any  rights 
which  he  may  have  irrespective  of  his 
illegal  contract  will,  of  course,  be 
recognized  and  enforced.  But  his  il- 
legal contract  confers  no  rights  on 
him.  See  Pearce  v.  Brooks,  Law. 
Rep.  1  Ex.  213.  The  illegal  purpose 
of  the  plaintiff  distinguishes  this  case 
from  Wetherel  v.  Jones,  3  B.  &  Ail. 
221,  and  others  of  a  similar  kind.  I 
am  quite  aware  that  what  the  plaint- 
iff has  done  is  very  commonly  done  ;  it 
is  done  every  day.  But  this  is  imma- 
terial. Picking  pockets  and  various 
forms  of  cheating  are  common  enough, 
and  are  nevertheless  illegal.  The 
pl.aintiff  was  not  entitled  to  judgment 
in  the  court  below,  and  he  has  no 
right  to  a  new  trial." 

niarston  v.  Dresen,  76  Wis.  418, 
421;  45  N.  W,  Rep.  110;  Severin  v. 
Rueckerick,  fi2  "Wis.  1  ;  21  N.  W.  Rep. 
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Accordingly,  a  voluntary  conveyance  by  a  debtor  to  a  third 
person,  who  has  knowledge  of  the  debt,  in  consideration  of 
future  support,  is  fraudulent,  irrespective  of  the  intent  of  the 
parties.' 


§  1436.  Privileged  commercial  fraud. — Mere  expressions  of 
belief  or  opinion  on  the  part  of  a  vendor  as  to  the  value  of  ar- 
ticles sold  by  him,  even  though  false  and  fraudulent,  can  not 
be  made  the  basis  of  an  action  for  fraud,  and  this  is  so,  no 
matter  how  strong  or  positive  the  language.  This  principle  is 
expressed  in  the  old  maxim,  Simplex  commendatio  non  obligat.' 


789;  Daskam  v.  Neff,  79  Wis.  161;  47 
N.  W.  Bep.  1132.  Under  these  cir- 
cumstances he  may  not  donate  his 
property  to  charity.  St.  George's 
Church  Society  v.  Braiich,  120  Mo.  226 ; 
25  S.  W.  Eep.  218. 

'Faber  v.  Matz,  86  Wis.  370;  57 
N.  W.  Rep.  39. 

'  Handy  v.  Waldron,  18  E.  I.  567 ;  29 
Atl.  Rep.  143,  per  Tillinghast,  J. :  "It 
is  based  upon  the  universal  practice  of 
the  seller  to  recommend  tlie  article  or 
thing  offered  for  sale,  and  to  employ 
more  or  less  extravagant  language  in 
connection  therewith.  As  said  by 
Benjamin  on  Sales  (vol.  1,  §508), 
'the  buyer  is  always  anxious  to  buy 
as  cheaply  as  he  can,  and  is  suf- 
ficiently prone  to  find  imaginary  fault 
in  order  to  get  a  good  bargain;  and 
the  vendor  is  equally  at  liberty  to 
praise  his  merchandise,  in  order  to 
enhance  its  value,  if  he  abstain  from  a 
fraudulent  representation  of  facts, 
provided  the  buyer  have  an  opportu- 
nity of  inspection,  and  no  means  are 
used  for  hiding  the  defects. '  And  the 
common  experience  of  mankind  is 
that  an  ordinarily, prudent  buyer  will 
not  rely  upon  such  statements  to  his 
hurt.  The  law,  therefore,  recognizes 
the  fact  that  men  will  naturally  over- 
state the  value  and  qualities  of  the 
article  which  they  have  to  sell,  and 
that    a,    buyer  has  no    right  to   rely 


thereon.  Kimball  i).  Bangs,  144  Mass. 
321;  11  N.  E.  Rep.  113.  Indeed,  the 
decisions  have  gone  so  far,  under  thia 
principle,  as  to  hold  that,  as  said  by 
Holmes,  J.,  in  Deming  v.  Darling,  148 
Mass.  504;  20  N.  E.  Rep.  107,  'the 
law  does  not  exact  good  faith  from  a 
seller,  in  those  vague  commendations 
of  his  wares  which  manifestly  are 
open  to  difference  of  opinion,  which 
do  not  imply  untrue  assertions  con- 
cerning matters  of  direct  observation 
(Teague  v.  Irwin,  127  Mass.  217),  and 
as  to  which  it  has  always  been  under- 
stood, the  world  over,  that  such  state- 
ments are  to  be  distrusted.'  But 
while  the  law  thus  countenances  a 
certain  degree  of  misrepresentation, 
sometimes  termed  'privileged  fraud,' 
in  commercial  transactions,  yet  it 
holds  the  seller  responsible  if  he 
falsely  represents  a  particular  fact 
(other  than  the  price  he  paid,  or  an 
offer  to  him)  affecting  the  value,  qual- 
ity or  condition  of  the  property  in 
question.  Grinnell  on  Deceit,  §  28, 
and  cases  cited.  If  there  is  an  ex- 
press warranty  as  to  quality  or  value, 
the  thing  sold  not  being  open  to  the 
inspection  of  the  buyer,  or  if  any 
trick  or  device  is  employed  by  the 
seller  to  prevent  such  inspection,  and 
the  buyer  relies  upon  the  warranty  or 
false  repi-esentations  of  the  seller,  and 
is  injured  thereby,  the  latter  may  be 
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The  mere  recommendation,  by  a  person  interested  in  the  con- 
struction of  a  railroad,  that  a  proposition  for  construction  be 
accepted,  is  not  a  representation  on  which  an  action  for  de- 
ceit can  be  maintained  by  a  bank  which  cashes  a  draft  for 
contractors,  drawn  by  them  on  the  construction  company  which 
made  a  contract  with  them.' 

§  1437.    What  misrepresentations   are   actionable   frand. — 

Fraudulent  representations  by  the  vendor  to  the  vendee,  con- 
cerning the  value  of  land  sold,  its  condition,  and  adaptation 
to  particular  uses,  will  not  entitle  the  vendee  to  relief,  unless 
he  has  been  induced  in  this  way  to  dispense  with  an  investi- 
gation which  he  would  otherwise  have  made.'  The  general 
rule  defining  what  misrepresentations  in  the  sale  of  property 
will  support  an  action  of  deceit  or  a  suit  for  rescission,  is 
that  the  representation  must  be  in  regard  to  a  material  fact, 
constituting  an  inducement  to  the  contract,  on  which  the  com- 
plainant had  a  right  to  rely,  and  did  rely,  and  by  which  he 
was  actually  misled  to  his  injury.'  "  The  common  law,"  says 
Chancellor  Kent,  "  affords  to  every  one  a  reasonable  protection 
against  fraud  in  dealings,  but  does  not  go  to  the  romantic 
length  of  giving  an  indemnity  against  the  consequences  of  in- 
dolence and  folly,  or  a  careless  indifference  to  the  ordinary 
and  accessible  means  of  information."* 

held  liable."     See  also,  Grim  v.  Byrd,  are  at  hand,  and  equally  available  to 

32  Gratt.  (Va.)  293;  Southern  Develop  both  parties,  and  the  subject  of  pur- 

ment  Co.  v.  Silva,  125  TJ.   S.  247;   8  chase  is  alike  open  to  their  inspection. 

Sap.  Ct.  Eep.  881.  if  the  purchaser  does  not  avail  him- 

'  Kelly  11.  Gould,  141  N.  Y.  596;  36  self  of  these  means  and  opportunities, 

N.  E.  Rep.  320.  he  will  not  be  heard  to  say  that  he  has 

^Lake  v.  Tyree,  90  Va.  719;  19  S.  E.  been  deceived  by  the  vendor's  mis- 
Rep.  787.  representation;   that  if,  having  eyes, 

^Lowe  V.  Trundle,  78  Va.  05.  he  will  not  see  matters  directly  before 

*2  Kent's  Commentaries,  485.  This  them,  where  no  concealment  is  made 

pithy  statement  of  the  law  was  quoted  or  attempted,  he  will  not  be  entitled 

with   approval  in  Smith  v.  Richards,  to  favorable  consideration   when   he 

1?.  Pet.  (U.   S.)  26;  and  in  the  subse-  complains   that  he  has  suffered  from 

qucnt  case  of  Slaughter  11.  Gerson,  13  his    own    voluntary    blindness,    and 

Wall.  (U.  S.)  379,  it  M'as  laid  down  as  been  misled  by  overconfidence  in  the 

the  established  doctrine,  in  conform-  statements  of  another.  Bishop  tersely 

ity  with  the  authorities  already  cited,  states  the  rule  deducible  from  the  au- 

that  where  the  means  of  knowledge  thorities  to  be  that  "the  law,  depart- 
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§  1438.  The  same  subject  continiied. — On  a  sale  and  trans- 
fer, by  one  of  three  co-purchasers,  of  his  interest  in  the  tract  of 
land  under  their  executory  contract,  a  misrepresentation  or  a 
concealment  by  him  of  a  material  fact  which  it  was  his  duty 
to  disclose,  is  a  fraud  for  which  the  transferee  may  claim  a 
rescission  and  recover  back  the  money  paid;  as,  if  he  con- 
cealed the  fact  that  the  three  purchasers  were  required  to 
give  their  joint  notes  for  the  deferred  payments,  or  falsely 
stated  that  they  were  to  give  their  separate  notes,  each  for  his 
own  third.  But,  if  he  stated  the  fact  that  they  were  to  give 
their  joint  notes,  or  other  facts  which  necessarily  implied  that 
joint  notes  were  to  be  given  by  them,  his  further  statement 
that  the  transferee,  in  order  to  get  a  deed  for  his  one-third  in- 
terest, would  only  have  to  pay  one-third  cash  and  give  his  notes 
for  the  deferred  payments,  would  be  merely  the  expression  of 
an  opinion,  and  would  not  constitute  a  fraud.'  A  plea  is  bad 
which  attempts  to  set  up  fraud  in  the  execution  of  an  instru- 
ment in  writing,  where  the  alleged  false  representations  and 
fraud  relied  upon  did  not  relate  to  the  execution  of  the  instru- 

ing  from  the  rule  in  morals,  tolerates  and  prudence  are  sufficient  for  full 

a  good  deal  of  lying  in  trade,  when  in  protection,  it  is  the  duty  of  the  party 

the    nature   of    merely  puffing  one's  to   make  use  of  them.    Therefore,  if 

own  goods  or  depreciating  those  of  false  representations  are  made  regard- 

another,    provided    the    thing    har-  ing  matters  of  fact,  and  the  means  of 

gained  about  reveals  its  own  qualities,  knowledge  are  at  hand,  and  equally 

and  is   open  to  the  parties'  equal  in-  available    to   both    parties,    and   the 

spection."  Bishop  on  Contracts,  §66-4,  party,  instead  of  resorting  to  them, 

siting,    among    other    cases,   Hill   v.  sees  fit  to  trust  himself  in  the  hands 

Bush,  19   Ark.  622;  Poland  u.  Brow-  of  one  whose  interest  it  is  to  mislead 

nell,  131  Mass.  138.     In  the  early  and  him,  the  law,  in  general,  will  leave 

often-cited  case  of  Bayly  v.   Merrel,  him  where  he  has  been  placed  by  his 

Cro.  Jac.   386,   it  was  adjudged  that  own  imprudent  confidence." 
the   law  gives   no  remedy  for  volun-        'Griel  v.  Lomax,  94  Ala.  641,  per 

tary  negligence ;  hence,  as  the  law  is  Coleman,   J.:     "Che  principle  of  law 

at  the  present  day,  generally  speak-  which  declares  that  a  contract  may 

ing,  if  the  parties  have  equal  means  be   avoided  as  fraudulent  upon    the 

of  information,  so  that,  with  ordinary  ground  that  the   parties  were  misled 

prudence  or  diligence,  either  may  rely  and  deceived  by  the  expression  of  an 

on  his  own  judgment,   they  are  pre-  opinion  fraudulently   made  with  the 

Bumed  to  have   done  so;  or,  if  they  intent  to  deceive,  does  not  arise  upon 

have  not  done  so,  they  must  abide  the  the  evidence  in  the  present  record, 

consequences    of  their    own  folly    or  There  is  no  promise  of  future  perfor- 

carelessness.  Upon  this  subject  Judge  mance.     Elyton  Land  Co.  ■«.  Birming- 

Cooley  says:     "When  ordinary  care  ham  Elevator  Co.,  92  Ala.  407." 
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ment,  but  solely  to  the  consideration  that  moved  the  defendant 
to  enter  into  it.  The  defense  sought  to  be  interposed  by  such 
a  plea  can  only  be  sustained  by  fraud  or  circumvention  in  the 
execution  of  the  instrument,  and  not  by  proof  of  a  failure, 
partial  or  total,  of  the  consideration.' 

§  1439.  Fraudulent  allegations  of  value. — In  the  absence  of 
either  fraud  or  warranty,  the  general  rule  is  that  the  vendor 
is  not  liable  for  any  representations  as  to  the  quality  or  value 
of  the  thing  sold.^  But  frequently  tlie  parties  themselves  may 
make  value  the  principal  element  in  a  contract;  and  there  are 
many  cases  where  articles  possess  a  standard  commercial  value, 
in  whicli  it  is  a  chief  criterion  of  quality  among  those  who  are 
not  experts.  Thus,  when  a  seller  falsely  and  fraudulently 
warrants  bonds  to  be  of  a  certain  value,  and  the  buyer,  having 
no  knowledge  of  their  real  value,  nor  any  present  means  of 
learning  it,  relies  solely  on  such  warranty,  the  rule   of  caveat 


1  Coddington  v.  Hoblit,  49  111.  App. 
66,  per  Boggs,  J.:  "There  is  no  pre- 
tense in  the  plea  that  the  appellant 
was  in  any  way  deceived  as  to  the  in- 
strument he  was  signing,  or  that  he 
did  not  fully  understand  it.  The  al- 
leged false  representations  and  fraud 
did  not  relate  to  the  execution  of  the 
instrument,  but  solely  to  the  consid- 
erations that  moved  the  appellant  to 
enter  into  the  undertaking.  The  de- 
fense sought  to  be  interposed  by  this 
plea  can  only  be  sustained  by  fraud 
or  circumvention  in  the  execution  of 
the  instrument,  not  by  proof  of  the 
failure,  partial  or  total,  of  the  consid- 
eration. Eichelieu  Hotel  Co.  v.  Inter 
Military  Encampment  Co.,  140  111. 
248;  29  N.  E.  Rep.  1044." 

^  See  Bicknall  v.  Waterman,  5  E.  I. 
4.3 ;  Gordon  v.  Parmelee,  2  Allen 
(Mass.),  212;  Mooney  v.  Miller,  102 
Mass.  217;  Cooper  i.  Lovering,  106 
Mass.  77;  Bishop  v.  Small,  63  Maine, 
12;  Brown  )-.  Leach,  107  Mass.  364;  8 
Am.  find  Eng.  Eiicyc.  of  Law,  p.  809, 
and  cases  cited  in  notes  7  and  8.  Pee 
also.    Story  on  Sales  (2ded.),  §§360, 


361;  Nash  v.  Minnesota,  etc..  Trust 
Co.,  159  Mass.  437;  34  N.  E.  Eep.  625; 
Chandelor  v.  Lopus,  1  Smith  Lead. 
Cas.  294,  and  note  on  pages  320,  321. 
The  law  applicable  to  a  warranty  of 
value  is  well  stated  by  Campbell,  J., 
in  Picard  v.  McCormick,  11  Mich.  68. 
He  says:  "It  is  undoubtedly  true 
that  value  is  usually  a  mere  matter  of 
opinion,  and  that  a  purchaser  must 
expect  that  a  vendor  will  seek  to  en- 
hance his  wares,  -and  must  disregard 
his  statement  of  their  value.  But, 
while  this  is  generally  the  case,  yet 
we  are  aware  of  no  rule  which  deter- 
mines arbitrarily  that  any  class  of 
fraudulent  misrepresentations  can  be 
exempted  Ironi  the  consequences  at- 
tached to  others.  Where  a  purchaser, 
without  negligence,  has  been  induced, 
by  the  arts  of  a  cheating  seller,  to  rely 
upon  material  statements  which  are 
knowingly  false,  and  is  thereby  dam- 
nified, it  can  make  no  difference  in 
what  respect  he  has  been  deceived,  if 
the  deceit  was  material,  and  was  relied 
on.  It  is  only  because  statements  of 
value  can  rarely  be  supposed  to  have 
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emptor  does  not  apply.  A  seller's  false  statement  that  the 
stock  he  is  offering  has  always  paid  a  certain  rate  in  dividends 
is  a  positive  statement  of  a  material  fact,  on  which  the  buyer 
has  the  right  to  rely.' 


induced  a  purchaser  without  negli- 
gence, that  the  authorities  have  laid 
down  the  principle  that  they  can  not 
usually  avoid  a  bargain." 

1  Handy ».  Waldron,  18  R.  I.  567;  29 
Atl.  Rep.  143,  per  Tillinghast,  J.. 
"  We  think  it  can  not  be  laid  down, 
as  a  matter  of  law,  that  value  is  never 
a  material  fact.  See  also,  McClellan 
V.  Scott,  24  Wis.  81 ;  Griffin  v.  Farrier, 
32  Minn.  474;  21  N.  W.  Rep.  553; 
Cruess  v.  Fessler,  39  Cal.  336;  Chrys- 
ler ».  Canaday,  90  N.  Y.  272;  Eaton 
V.  Winnie,  20  Mich.  156, 166.  In  the 
case  at  bar  the  plaintiff  alleges  in  the 
first  two  counts  of  his  declaration  that 
the  defendant  warranted  the  bonds 
in  question  to  be  of  the  values  there- 
in named,  respectively,  when  in  fact 
they  were  not  of  that  value,  as  the 
defendant  well  knew;  in  short,  that 
the  defendant  made  a  false  warranty 
as  to  the  value  of  said  bonds,  and  the 
plaintiff  relied  thereon,  to  his  hurt. 
We  think  that,  when  a  vendor  goes  to 
the  extent  of  warranting  the  value  of 
the  article  sold,  the  vendee  ordinarily 
tas  the  right  to  rely  thereon,  without 
making  further  investigation,  and,  if 
the  warranty  proves  false,  to  hold  the 
vendor  liable;  for  to  warrant  the 
value  of  an  article  is  not  a  mere  ex- 
pression of  opinion,  but  of  fact.  It  is 
an  express  undertaking  that  the  arti- 
cle is  of  the  value  placed  upon  it.  'A 
warranty  is  a  statement  of  fact  as  to 
an  article  sold,  coupled  with  an  agree- 
ment to  make  the  statement  good.' 
And  we  see  no  good  reason  for  not 
holding  the  vendor  liable  on  his  war- 
ranty as  to  the  value,  as  well  as  on 
his  warranty  as  to  the  quality,  of  the 
article  sold,  and  more  particularly 
where  the  plaintiff,  as  in  this  case, 


was  wholly  ignorant  of  the  premises 
and  believed  and  relied  on  the  prom- 
ises and  representations  of  the  de- 
fendant as  to  the  value  of  the  bonds. 
Had  the  defendant,  by  words  or  acts, 
deceived  the  plaintiff  as  to  the  quality 
or  value  of  goods  sold,  which  were 
open  to  his  observation  and  inspec- 
tion, so  that,  by  ordinary  diligence, 
he  could  have  ascertained  their  value, 
no  action  could  be  maintained.  But 
such  was  not  the  case  here.  The  de- 
fendant knew  the  value  of  the  bonds, 
but  the  plaintiff  did  not,  and,  so  far 
as  appears,  had  no  ready  means  of  as- 
certaining the  same.  He  trusted  to 
the  honesty  of  the  defendant  as  to 
the  value  of  the  bonds,  and  was  by 
him  deceived  and  cheated.  To  up- 
hold such  a  transaction  would  be  to 
connive  at  dishonesty  and  fraud,  and 
bring  the  administration  of  law  into 
just  contempt.  As  to  the  third  count, 
there  can  be  no  doubt  as  to  its  suffi- 
ciency. It  sets  out,  not  only  that  the 
defendant  made  false  and  fraudulent 
representations  as  to  the  value  of  the 
stock  in  question,  but  also  stated  that 
it  had  always  paid  a  dividend  of  10 
per  centum  per  annum,  in  quarterly 
installments,  when  in  fact  it  had 
never  paid  such  a  dividend.  The  lat- 
ter was  certainly  a  material  fact,  up- 
on which  the  plaintiff  had  the  right 
to  rely.  It  was  not  merely  an  opinion, 
belief,  or  estimate,  but  the  positive 
statement  of  a  pretended  fact,  without 
any  qualification,  by  means  whereof 
the  plaintiff  was  deceived,  to  his  hurt. 
Bank  of  North  America  v.  Sturdy,  7 
R.  1. 109;  Laidlaw  v.  Organ,  2  Wheat. 
(U.  S.)  178;  Pasley  v.  Freeman,  3  T. 
R.  51.  In  short,  it  is  the  case  of  a  seller 
effecting  a  sale  by  means  of  false  and 
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§  1440.  Notes  given  to  preyent  prosecution. — In  a  recent 
South  Carolina  case  it  appeared  that  one  who  had  suffered 
personal  physical  injury  procured  from  another,  wlio  was  in 
no  way  responsible  for  such  injury,  the  execution  of  a  promis- 
sory note,  the  inducement  to  which  was  the  stopping  of  a 
prosecution  for  assault  and  battery.  It  was  held  that  this 
consideration  was  illegal  and  the  note  void.  In  a  case  of  tins 
kind  the  consideration  will  not  be  upheld  as  being  the  com- 
pensation due  from  the  maker  of  the  note  to  the  payee,  for  the 
real  consideration  is  the  agreement  to  stop  the  prosecution, 
and  this  is  unlawful.'  And  even  where  the  note  purports  to 
have  been  given  "  for  value  received  "  and  a  receipt  is  given 
at  the  same  time  which  recites  that  the  note  was  given  in  set- 
tlement of  the  claims  of  certain  persons  against  a  third  per- 
son, it  is  proper  to  show  by  extraneous  evidence  that  the 
actual  consideration  of  the  note  was  a  promise  on  the  part  of 
the  paj^ee  that  a  pending  criminal  prosecution  would  be  dis- 
missed and  abandoned.  This  follows  from  the  familiar 
doctrine  that  it  is  always  competent,  by  parol  testimony  as  to 
all  the  facts  and  circumstances  surrounding  the  transaction,  to 

fraudulent  representations  as  to  ma-  third  party  was  based  upon  a  valuable 
terial  facts ;  and  in  such  a  case  the  consideration,  apart  from  the  compen- 
rule  of  caveat  emptor  does  not  apply,  sation  made  for  the  civil  injury  sus- 
but  the  seller  is  answerable  for  his  tained  by  reason  of  the  criminal  act. 
fraud.  1  Parsons  on  Contracts  (8th  (2)  The  contract  was  executed,  the 
ed.),  *578;  Belcher  t).  Costello,  122  grantee  performed  his  part  of  the  con- 
Mass.  189 ;  Walsh  v.  Hall,  66  N.  Car.  tract,  and  the  grantor  acquiesced  in  his 
233."  possession  for  18  months.  Under  these 
'  Groesbeck  v.  Marshall  (S.  Car.  circumstances,  the  court  refused  to 
1895),  22  8.  E.  Eep.  743;  "Williams  v.  lend  its  aid,  as  the  parties  were  m  pari 
Walker,  18  S.  Car.  577.  And  see  Cor-  (Z«Moto,especially  as  the  sJatesg?(o  could 
ley  u. Williams,  1  Bailey  (S.  Car.),  588;  not  be  restored,  nor  had  there  been 
Mathison  v.  Hanks,  2  Hill  (S.  Car.),  any  offer  to  restore  it.  It  does  not 
626;  Banks  v.  Searles,  2  McMul.  (S.  appear  that  the  plaintiff  made  any  in- 
Car.)  356;  Gray  v.  Seigler,  2  Strob.  quiry  as  to  the  consideration  of  the 
(S.  Car.)  117;  also,  Hearst  v.  Sybert,  note,  although  he  had  ample  oppor- 
Cheves  (S.  Car.),  177.  The  case  of  tunity  to  do  so.  There  were  facts  and 
Booker  tj.  Wingo,  29  S.  Car.  116;  7  circumstances  sufficient  to  put  him  on 
S.  E.  Rep.  49,  differs  from  the  case  of  inquiry,  and  his  failure  to  find  out  the 
Williams  v.  Walker,  18  S.  Car.  677,  in  facts  in  the  case  must  be  attributable 
some  important  particulars :  (1)  The  to  his  own  negligence, 
deed  executed  and  delivered  by  the 
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show  what  the  true  consideration  was,  and  that  such  consid- 
eration was  illegal.' 


'  Groesbeck  v.  Marshall  (S.  Car. 
1895),  22  S.  E.  Eep.  743,  Gary,  J. :  "In 
a  case  of  this  kind,  the  case  of  Mc- 
Grath  v.  Barnes,  13  S.  Car.  328,  shows 
that  parol  evidence  is  admissible  to 
show  the  true  consideration.  When 
the  defense  is  interposed  that  a  con- 
tract is  illegal,  there  is  no  necessity 
to  cite  authorities  to  show  that  it  is 
competent  to  introduce  parol  testi- 
mony as  to  all  the  facts  and  circum- 
stances surrounding  the  transaction, 
just  as  in  a  case  where  usury  is 
pleaded.  The  receipt  and  certificate 
were  introduced  in  evidence  by  the 
plaintiff  for  the  purpose  of  showing 
the  consideration  of  the  note.    De- 


fenv..ant's  testimony  was  introduced 
for  the  purpose  of  showing  the  con- 
sideration of  the  note,  and  not  for  the 
purpose  of  varying  the  terms  of  the 
receipt  and  the  certiiicate.  The  re- 
ceipt and  the  certificate  were  to  be 
considered  by  the  jury  in  coming  to  a 
conclusion  as  to  what  was  the  real 
consideration  of  the  note,  but  their 
introduction  in  evidence  did  not  pre- 
vent the  defendant  from  showing  the 
real  consideration  thereof."  See  also, 
2  Wharton  on  Evidence,  §§1047, 1048 
McKinster  v.  Babcock,  26  N.  Y.  378 
Miller  v.  Lockwood,  32  N.  Y.  300 
Ham  V.  Van  Orden,  84  N.  Y.  257, 269, 
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§  14:41.  Contracts  violating  statutes  void  as  against  public 
policy. — A  contract  which  violates  tlie  provisions  of  a  public 
statute  is  contrary  to  public  policy  and  void.'  And  it  may  be 
illegal  although  not  in  contravention  of  the  specific  directions 
of  a  statute  if  it  be  opposed  to  the  general  policy  and  intent 
of  the  statutory  law.'     A  New  Jersey  statute  of   1889,  provides 


'  Jackson  v.  Davison,  4  Barn,  &  Aid. 
691 ;  Rogers  v.  Kingston,  10  Moore, 
97 ;  2  Bing.  441  ;  Murray  v.  Reeves,  8 
Barn  &  C.  425  ;  Hall  v.  Dyson,  16  Jur. 
270 ;  21  L.  J.  Q.  B.  224 ;  17  Q.  B.  785 ; 


Hills  V.  Mitson,  8Exoh.  751;  Cannon 
V.  Cannon,  26  N,  J.  Eq.  316. 

'  Staines  v.  Wainwright,  6  Bing.  N. 
C.  174;  Philpott  v.  St.  George's  Hos- 
pital, 6  H.  L.  Cas.  338,  347 ;  De  Begnis 


(1882) 
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that  certain  state  officers  shall  select  in  each  county  certain 
newspapers  to  publish  the  state  laws,  having  reference,  in  mak- 
ing such  selection,  to  the  papers  having  the  larger  circulation. 
It  has  been  held  that  a  contract  between  the  owners  of  the  two 
leading  newspapers  of  the  same  political  faith,  in  a  county  in 
which  but  one  paper  of  that  faith  was  to  be  selected,  in  order 
to  stop  the  strife  between  themselves,  that,  in  case  of  the  desig- 
nation of  either  paper  to  publish  the  laws,  the  net  amount  re- 
ceived, after  paying  the  expenses  of  publication,  should  be 
divided  equally  between  them,  and  that  their  papers  should  be 
alternately  selected,  contravened  the  provisions  of  the  statute 
vesting  the  authority  to  make  the  selection  in  certain  state 
officers,  and  requiring  the  publication  of  the  laws  in  the  paper 
having  the  larger  circulation  in  the  county,  and  consequently 
was  contrary  to  public  policy,  and  void.'     Where  a  mortgagee. 


V.  Armistead,  10  Bing.  107 ;  Macintosh 
V.  Renton,  2  "Wash.  Ter.  121. 

1  Brooks  V.  Cooper,  50  N.  J.  Eq.  761 ; 
26  Atl.  Eep.  978,  per  Lippincott,  J. : 
"All  contracts  prejudicial  to  the  in- 
terest of  the  public,  such  as  contracts 
tending  to  prevent  competition,  when- 
ever the  statute  or  any  known  rule  of 
law  requires  it,  are  void.  1  Addison 
on  Contracts,  263.  The  statute  here 
was  intended  to  encourage  rivalry  as 
to  the  matter  of  the  circulation  of  the 
newspaper  intended  for  selection,  and 
the  policy  of  the  statute  was  the 
greater  benefit  to  the  public  in  the 
selection,  when  it  declared  that  the 
matter  of  extent  of  circulation  should 
be  regarded ;  and  any  contract  tend- 
ing to  interfere  with  the  beneficial 
operation  of  the  statute  was  unlawful, 
as  against  the  policy  of  the  law.  Gu- 
lick  V.  Ward,  10  N.  J.  Law, 87;  Jones 
V.  Randall,  Cowp.  37;  Blachford  v. 
Preston,  8  T.  R.89 ;  Mitchell  v.  Smith, 
1  Bin.  (Pa.)  110.  Chief  Justice  Kirk- 
patrick  in  Sterling  v.  Sinnickson,  5 
N.  J.  Law,  756,  declared  that  if  the 
consideration  be  against  public  policy 
it  is  insufficient  to  support  the  contract ; 
120 


and  Justice  Russell,  in  the  same  case, 
said :  'It  is  a  general  principle  that  all 
obligations  for  any  matter  operating 
against  the  public  policy  and  the 
interests  of  the  nation  af'e  void.' 
There  are  many  illustrations  of  the 
application  of  this  principle,  closely 
allied  to  the  present  case.  An  agree- 
ment to  withdraw  an  election  petition 
in  consideration  of  money  was  void. 
Coppock  V.  Bower,  4  Mees.  &  W.  361. 
A  note  executed  in  consideration  of 
the  payee's  agreeing  to  resign  a  public 
office  in  favor  of  the  maker,  and  using 
his  influence  to  appoint  the  latter^s 
successor,  is  void.  Meacham  v.  Dow, 
32  Vt.  721.  So,  to  the  same  effect, 
upon  a  contract  of  a  like  nature  and 
quality,  will  be  found  the  case  of  Par- 
sons V.  Thompson,  1  H.  Bl.  322.  So, 
in  relation  to  contracts  to  control 
public  officials  or  electors,  with  an 
illegal  tendency.  Thomas  v.  Ed- 
wards, 2  Mees.  &  W.  215.  Agree- 
ments to  obtain  pardons.  Hatzfield  v. 
Gulden,  7  Watts  (Pa.),  153 ;  Kribben  v. 
Haycraft,  26  Mo.  396;  State  v.  John- 
son, 52  Ind.  197;  Haines  v.  Lewis,  54 
Iowa,  301;  6  N.  W.  Eep.  495.     Con- 


1884  CONTRACTS    ILLEGAL    BY  STATUTE.  §  1442 

residing  in  Kansas,  owns  and  has  in  his  possession  a  note  for 
a  sum  of  money,  secured  by  a  mortgage  upon  real  estate  in  this 
state,  and  by  merely  indorsing  his  name  thereon,  but  without 
actually  delivering  the  same,  pretends  to  transfer  such  note 
and  mortgage  to  his  father  in  another  state,  without  any  de- 
mand being  made  upon  him  to  do  so,  to  secure  a  smaller  sum 
and  interest  for  prior  borrowed  money,  but  really  for  the  pur- 
pose of  evading  the  payment  of  taxes  justly  due  the  state,  it 
was  held  that,  in  an  action  brought  in  the  name  of  the  father 
to  recover  upon  the  note  and  mortgage,  the  mortgagee,  on  ac- 
count of  his  acts  in  evading  the  payment  of  taxes,  and  thereby 
defrauding  the  revenues  of  the  state,  can  not  have  any  recov- 
ery in  the  name  of  his  father  or  otherwise  on  any  part  of  the 
note  or  mortgage  belonging  to  him;  and  that,  if  the  father  did 
did  not  have  any  knowledge  of  such  alleged  transfer,  and  his 
name  is  used  to  collect  such  note  and  mortgage  without  his  con- 
sent, or  if  he  merely  accepted  the  note  and  mortgage  as  a  par- 
Hceps  criminis,  to  defraud  the  revenue  laws,  no  recovery  of  any 
amount  thereon  can  be  had  in  his  name.' 

§  1442.  Contracts  violating  statutes  —  Negotiable  instru* 
ments. — Under  the  Louisiana  constitution  which  declares  that 
contracts  for  the  sale  of  persons  are  null  and  void,  it  has  been 

tracts   for  services   known  as   'lobby  Eq.  560;  20  Atl.  Rep.  259.     An  agre& 

services.'      Trist   v.    Child,   21   Wall,  ment  to   renounce   an   executorship. 

(U.    S.)   441.     Contracts   for  moneys  Ellicott  v.  Chamberlin,  38  N.  J.  Eq. 

lent  to  another  to  aid  him  in  securing  fi04.     An  agreement  on  the  part  of  a 

an  office.     Meguire    r.    Corwine,    101  caveator   to  withdraw  his  opposition 

IT.  S.  108.     Contracts  for  service  of  a  to   the  laying  out  of   a   public   road, 

canvasser     at    a     iirimary    election.  Smith  v.    Applegate,  23  N.   ,J.   Law, 

Keating   v.  Hyde,  23    ilo.    App.  655.  S."i2.     These  are  instances  of  contracts 

A  promise  of  reward  for  influence  to  in    contravention    of     sound     public 

secure  an  office.     Nichols  v.  Mudgett,  policy,  and  therefore  void.     Any  con- 


oo 


32  Vt.  546.  A  promise  to  pay  the  tracts  which  have  for  their  object  the 
director  of  a  corporation  to  resign,  influencing  the  action  of  public  offi- 
Guernsey  v.  Cook,  120  Mass.  501;  cials  are  void  as  against  public  policy. 
Noel  V.  Drake,  28  Kan.  265 ;  Forbes  )'.  Ayer  v.  Hutchins,  4  Mass.  370 ;  1  Ad- 
McDonald,  64  Cal.  98.  Assignment  dison  on  Contracts,  §  253,  p.  388, 
of  salary  not  due.     Bliss  ?>.  Lawrence,  note  1." 

58  N.  Y.  442.    The  unearned  half  pay  '  Sheldon  v.  Pruessner,  52  Kan.  579 

of  a  retired  army  officer  is  not  assign-  and  .593 ;  35  Pac.  Rep.  201. 
able.     Si'hwenk  i'.  AVyckoff,  4()  N.  J. 
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held  that  the  third  holder  of  a  promissory  note  given  for  the 
price  of  a  slave  can  not  recover  thereon,  although  he  acquired 
it  in  good  faith  and  for  value  before  maturity.'  Under  the 
Mississippi  code  if  a  merchant  sells  goods  without  having  paid 
his  privilege  tax,  and  the  purchaser  gives  a  note  for  the  price 
and  secures  it  by  mortgage,  the  note  and  mortgage  are  void, 
both  in  the  hands  of  the  merchant  and  of  one  claiming  under 
him.^  And  a  deed  of  trust  executed  to  a  merchant  so  doing 
business  in  consideration  of  supplies  and  money  to  be  fur- 
nished by  him  is  void;  and  he  may  be  enjoined  from  foreclos- 
ing it.'  There  is  a  distinction  between  contracts  which  are 
void  between  the  immediate  parties  because  they  will  not  be 
enforced  on  grounds  of  public  policy,  and  contracts  which  the 
statute  declares  to  be  void.  In  the  first  class,  a  negotiable  in- 
strument, fair  on  its  face,  which  has  passed  before  maturity 
into  the  hands  of  a  bona  fide  holder  for  value,  will  be  enforced 
in  the  hands  of  such  holder;  but  in  the  other  class  such  an 
instrument  is  void  as  against  the  party  who  gave  it,  and  in  the 
hands  of  all  other  persons.' 

§  1443.   Not  enforcible,  although  illegality  not  pleaded. — A 

contract  which  is  void  for  want  of  power  to  make  it,  under  ex- 
press statutory  or  constitutional  provisions,  can  not  be  given 
validity  in  any  way  by  a  court  of  equity. °  The  courts,  in  the 
due  administration  of  justice,  will  not  enforce  a  contract  in 
violation  of  law,  or  permit  a  plaintiff  to  recover  upon  a  trans- 
action against  public  policy,  even  if  the  invalidity  of  the  con- 
tract or  transaction  be  not  specially  pleaded.'  In  an  action 
for  breach  of  a  contract  providing  for  the  erection  of  a  build- 
ing by  defendant  for  plaintiff  in  a  manner  prohibited  by  a  city 

1  Groves  v.  Clark,  21  La.  Ann.  567.  ♦  Davis  v.  Seeley,  71  Mich.  209 ;  Ed- 

InWeed  v.  Bond,  21  Ga.  195,  under  wards  v.  Dick,  4  Barn.  &   Aid.  212; 

a  statute  making  void  notes  given  to  Towne  v.  Eice,  122  Mass.  67 ;  City  of 

an  attorney  where  he  fails  to  attend  Aurora  v.  West,  22  Ind.  88 ;   Town  of 

to  the  suit  or  procure  some  one  to  do  Eagle  v.  Kohn,  84  111.  292;  Cowing  v. 

so,  a  note  so  given  was  held  void  in  Altman,  71  N.  Y.  435. 

the  hands  of  an  innocent  indorsee,  the  =  Hedges  v.  Dixon  County,  15  IT.  S. 

attorney  having  failed  to  attend  to  the  182;  14  Sup.  Ct.  Eep.  71. 

suit.  °  Oscanyan  v.  Arms  Co.,  103  U.  S. 

'  Deans  v.  Robertson,  64  Miss.  195.  261,  and  cases  cited. 
,  s  Bowdre  v.  Carter,  64  Miss.  221. 
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ordinance,  it  was  held  that  the  contract  was  void,  and,  although 
the  parties  were  ignorant  that  it  was  in  contravention  of  law, 
that  the  court  would  dismiss  the  action  as  soon  as  its  illegality 
appeared  on  the  trial.'  Whatever  tends  to  interfere  with  the 
beneficial  operation  of  the  statute  is  unlawful,  as  against  the 
policy  of  the  law.  Whatever  tends  to  obstruct  duty  by  defeat- 
ing the  letter  or  spirit  of  the  law  is  also  unlawful;  and  the 
courts  will  not  enforce  any  agreement  or  contract  for  the  ben- 
efit of  one  through  whose  direction  or  assistance  the  law  is 
violated  or  public  policy  contravened.  The  law  attempts  to 
close  the  doors  to  temptations  by  refusing  such  parties  recog- 
nition in  the  courts.^  No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral  or  illegal  act.  If, 
from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  ac- 
tion appears  to  arise  ex  turpi  causa,  or  from  the  transgression 
of  a  positive  law  of  this  country,  then  the  court  says  he  has 
no  right  to  relief.  It  is  upon  that  ground  the  court  goes; 
not  for  the  sake  of  the  defendant,  because  it  will  not  lend  its 
aid  to  such  a  plaintiff.* 

§  1444.  Yiolations  of  federal  statutes. — A  contract  to  ship 
goods  in  foreign  vessels  from  one  port  of  the  United  States  to 
another,  being  in  violation  of  the  federal  statute,  does  not,  as  be- 
tween the  parties,  become  legal,  because  the  United  States  has 
remitted  the  forfeiture.'  An  action  can  not  be  maintained  on 
a  transfer  of  a  government  contract  prohibited  by  the  federal 

'  Burger  u.  Koelsch,  77  Hun  (N.  Y.),  bids  such  act,  and  not  the  penalty  im- 

44;   59  State  Eep.  G'.t;  28  N.  Y.  Supl.  posed,  which  maizes  the  contract  il- 

460.     Anil  see  Brinkman  r.   Eisler,  7  legal.  The  general  rule  is  laid  down  by 

N.Y.  Supl.  193;  GiUet  v.  Phillips,  13  Holt,  C.J. :    "Every  contract  made  for 

K.  Y.  114;    Strait  v.  National  Harrow  or  about  any  matter  or  thing  which  is 

Co.,  18  N.  Y.  Supl.  224.  prohibited    and    made    unlawful    by 

^37  Central  Law  .Journal,  318.  statute  is  a  void  contract,  though  the 

5  Valentine  v.  Stewart,  15  Cal.  387;  statute  does  not  mention  that  it  shall 

Wilcox  V.  Ellis,  14  Kan.  588;  Gaston  be  so,  but  only  inflicts  a  penalty  on 

«).  Drake,   14    Nev.    175;    Drexler   v.  the  offender,  because  the  penalty  im- 

Tyrrell,  15  Nev.  114.  plies  a  prohibition."     Bartlett  v.  Vi- 

*  Petrel   Guano  Co.  v.  Jarnette,  25  nor,  Carth.  251 ;  Smith  v.  Mawhood, 

Fed.  Rep.  675.     In  this  case  it  is  held  14  Mees.  &  W.  452. 
that  it  is  the  fact  that  the  statute  for- 
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statute/  A  contract  for  the  sale  and  transfer  of  soldiers'  addi- 
tional homestead  scrip,  that  is,  such  scrip  as  purports  to  carry 
a  soldier's  personal  right  to  enter  public  land, is  against  the  plain 
intent  and  policy  of  the  statute,  and  can  not  be  made  the  basis 
of  an  action.^  Where  one  agrees  with  another  to  acquire  public 
land  for  the  benefit  of  the  latter,  contrary  to  the  California 
statute,  the  latter  can  not  have  relief  from  the  courts  to  enforce 
his  rights  under  the  agreement.  The  parties  are  in  pari  de- 
licto.' 

§  1445.  Yiolations  of  penal  laws — If  contract  not  declared 
TOid. — Unless  otherwise  provided  by  statute,  when  a  plaintiff 
seeks  to  enforce  an  executory  contract,  or  to  recover  damages 
for  its  breach,  if,  in  the  development  of  his  case,  it  appears 
that  the  consideration  of  the  contract  involves  the  violation  of 
a  penal  law,  the  courts  will  declare  the  contract  void,  and  re- 
fuse to  aid  in  its  enforcement,  whether  its  illegality  be  pleaded 
or  not.*  It  is  well  settled  in  Mississippi  that,  where  an  act  is 
prohibited  by  the  criminal  laws,  it  can  not  be  the  basis  of  a 
right  of  action. °  Where  statutes  require  the  agents  of  foreign 
corporations  to  comply  with  certain  requisites  before  doing 
business  in  the  state  under  penalty  as  for  a  misdemeanor,  a  per- 
son contracting  with  such  a  corporation  before  it  has  complied 
with  the  statutory  requisites  is  estopped  to  deny  the  authority 
of  the  corporation  to  make  the  contract  and  its  capacity  to  sue 
thereon.*     Under  the  Alabama   rule,  since  the  code  of    1886 

'  Turnbull  v.  Earnsworth,  1  Wash,  statute  does  not  provide  that  the  con- 

Ter.  444.  tracts  made  by  foreign  corporations 

'  Macintosh  v.  Benton,  2  Wash.  Ter.  which  do  not  comply  with  the  pro- 

121.  visions  of  the  statute  shall  be  void,  but 

'  McGregor  v.  Donelly,  67  Cal.  149.  fixes  a  special  penalty  for  such  a  vio- 

*  Keith  V.  Fountain,  3  Texas  C.  App.  lation ;  and  in  the  absence  of  a  special 

391;    22  S.  W.  Eep.  191;    Russell  v.  declaration  that  such  contracts  shall 

Burton,  66  Barb.  (N.  Y.)  539;  Evans  bevoid,especia]lywhereapenaltyisat- 

B.  Richardson,  3  Mer.  469;  Barkens,  tached  for  the  violation,  the  party  oon- 

Whitby,  Turner  &  R.  (Eng.  Ch.)  366;  tractingwith  such  corporation  will  be 

Oscanyan  v.  Arms  Co.,  103  U.  S.  261.  estopped  from  pleading  the  want  of 

5  Mc Williams  v.  Bhillips,  51  Miss,  compliance  with  the  statute  by  the  for- 

196;  Gotten  u.McKenzie,  57  Miss.  418.  eign  corporation.    This  rule  was  an- 

^  La  France  Fire  Engine  Co. ».  Town  nounced  by  this  court,  after  a  pretty 

-of  Mt.  Vernon,  9  Wash.  142 ;  37  Bac.  thorough  investigation  of  the  subject, 

Rep.  287,  per   Dunbar,  C.  J.:    "Our  in  Dearborn  Foundry  Co.  w. Augustine, 


1888 


CONTRACTS    ILLEGAL    BY  STATUTE. 


§  1446 


provides  that  any  banker  who  discounts  any  note  or  draft  at  a 
higher  rate  of  interest  than  eight  per  cent,  per  annum  is  guilty 
of  a  misdemeanor,  cashing  a  thirty  days'  draft  at  a  discount  of 
one  per  cent,  of  its  face  renders  the  draft  absolutely  void,  and 
defeats  an  action  thereon  against  the  acceptor.' 

§  1446.  Contracts  void,  although  not  expressly  made  so  by 
the  statute. — A  penalty  implies  a  prohibition,  although  there 
are  no  prohibitory  words  in  the  statute.  As  held  in  Connecti- 
cut, every  contract  made  for  the  doing  of  anything  that  is 
prohibited  by  statute  is  void,  although  not  made  so  in  terms 
by  the  statute.  The  court  will  not  lend  its  aid  to  enforce  such 
contracts  while  executory,  nor  for  the  recovery  back  of  prop- 
erty where  executed;  but  if  both  parties  are  in  pari  delicto,  will 
leave  them  where  it  finds  them.  It  follows  that  possession 
acquired  from  an  unlawful  transaction,  or  by  an  unlawful 
contract  fully  executed,  will  often  avail   the  party  holding  it 


5  Wash.  67 ;  31  Pac.Rep.327 ;  and,  as  we 
are  satisfied  with  the  rule  announced 
in  that  case,  we  will  follow  it  in  this. 
It  is  claimed  by  the  respondent  that  it 
was  held  by  this  court  in  Huttig  Bros. 
Manufacturing  Co.?!.  Denny  Hotel  Co,, 

6  AVash.  122;  32  Pac.  Pep.  1073,  that 
a  foreign  corporation  had  no  right  to 
begin  suit  without  first  filing  copies  of 
its  articles  of  incorporation,  appoint- 
ing an  agent,  etc.  An  investigation  of 
that  case  shows  that  this  court  simply 
held  that  the  filing  of  articles  of  in- 
corporation by  a  foreign  corporation, 
and  the  appointment  of  an  agent  after 
the  filing  of  a  lien  notice,  and  before 
suit  to  foreclose  the  same,  was  a  suf- 
ficient compliance  with  the  law  re- 
lating to  foreign  corporations  doing 
business  within  the  state.  This  pos- 
sibly might  be  construed  as  an  im- 
plication in  favor  of  respondent's 
theory,  but  certainly  it  did  not  go  fur- 
ther than  that,  and  was  not  a  necessary 
implication,  as  the  circumstances  of 
that  case  show." 

'  ''.'oungblood  u.  Birmingham  Trust 


Co.,  95  Ala.  521,  per  McClellan,  J. : 
"The  doctrine  is  nowhere  more  firmly 
established  than  in  Alabama,  that  no 
rights  can  spring  from  or  be  rested 
upon  an  act  in  the  performance  of 
which  a  criminal  penalty  is  incurred, 
and  that  all  contracts  which  are  made 
in  violation  of  a  penal  statute,  are  as 
absolutely  void  as  if  the  law  had  in  so 
many  words  declared  that  they  should 
be  so — Moog  V.  Hannon's  Adm'r,  93 
Ala.  503,  where  our  cases  are  collated. 
And  the  logical  consequence  of  the 
doctrine,  in  a  case  like  the  present 
one,  involving  the  acquisition  of  a  note, 
bill  or  draft  by  criminal  means,  is  that 
not  only  is  the  act  of  acquisition  a 
crime  and  invalid,  but  the  paper  it- 
self— the  supposed  security  for  money 
advanced  in  contravention  of  the  stat- 
ute— is  absolutely  void,  in  the  hands, 
at  least,  of  him  who  comes  by  it 
through  the  commission  of  a  penal  of- 
fense. Pennington  v.  Townsend,  7 
Wend.  276 ;  Bank  of  United  States  v. 
Owens,  2  Peters  (U.  S.),  527." 
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as  a  sufficient  title.  Upon  a  sale  of  a  chattel  by  a  lottery,  the 
chattel  came  into  the  defendant's  hands,  he  claiming  to  hold 
the  successful  ticket.  The  plaintiff  claimed  to  be  the  owner 
of  the  ticket,  and,  to  strengthen  his  title,  procured  a  bill  of 
sale  of  the  chattel  from  the  person  who  had  put  it  up  for  sale. 
In  an  action  of  trover  brought  by  the  plaintiff  to  recover  of 
the  defendant  the  value  of  the  chattel,  it  was  held  that  the  law 
would  not  aid  the  plaintiff  to  enforce  a  title  growing  out  of 
such  a  transaction,  and  that  his  position  was  not  aided  by  the 
bill  of  sale,  since  the  former  owner  himself  could  not  have 
recovered  back  the  property.' 


'Funk  V.  Gallivan,  49  Conn.  124, 
per  Loomis,  J.:  "At  first  blush  it 
might  seem  unequal,  and  therefore 
unjust,  to  give  the  defendant  the 
privilege  of  setting  up  his  own  partic- 
ipation in  the  illegal  contract,  result- 
ing in  his  gain,  and  deny  the  privil- 
ege to  the  plaintiff,  to  his  loss.  Lord 
Mansfield,  in  Holman  v.  Johnson,  1 
Cowper,  341,  alluded  to  such  a  sugges- 
tion, which  he  stated  and  answered  as 
follows:  'The  objection  that  a  con- 
tract is  immoral  or  illegal  as  between 
plaintiff  and  defendant  sounds  at  all 
times  very  ill  in  the  mouth  of  the  de- 
fendant. It  is  not  for  his  sake,  how- 
ever,that  the  objection  is  ever  allowed, 
but  is  founded  in  general  principles  of 
policy  which  the  defendant  has  the 
advantage  of  contrary  to  the  real  jus- 
tice as  between  him  and  the  plaintiff, 
by  accident,  if  I  may  so  say.'  The  law 
could  not  take  any  other  position  than 
that  it  will  not  lend  its  aid  to  either  of 
the  parties  to  an  immoral  or  illegal 
transaction,  but  will  leave  them  as  it 
finds  them ;  but  to  be  consistent  with 
this  position  it  is  necessary  to  give  to 
either  party  the  right  to  plead  or 
prove  the  true  nature  of  the  transac- 
tion in  bar  to  an  action  founded  upon 
it ;  and  such  is  the  well  established 
doctrine.  Bettis  v.  Reynolds,  12  Ire- 
dell (N.  Car.),  344;  Brown  v.  Watson, 
6B.  Monroe  (Ky.),  588;  Bevil  I'.Hix, 


12  B.  Monroe  (Ky.),  140;  Heineman 
V.  Newman,55  Ga.  262.  We  know  of  no 
clearer  exposition  of  the  law  on  this 
subject  than  that  contained  in  the 
opinion  of  Wells,  J.,  in  Myers  v. 
Meinrath,  101  Mass.  366,  which  we 
will  adopt  as  entirely  applicable  to  the 
case  at  bar.  In  the  case  cited  the  ac- 
tion was  for  a  chattel  sold  and  deliv- 
ered in  exchange  foranotherchattel  on 
the  Lord's  day,  which  the  defendant 
retained,  notwithstanding  the  return 
by  the  plaintiff  of  the  chattel  for 
which  it  was  exchanged  and  his  de- 
mand for  a  corresponding  return  by 
the  defendant.  It  was  held  that  the 
plaintiff  could  not  recover,  and  the 
reasons  for  the  decision  were  as  fol- 
lows: 'That  contracts  made  on  the 
Lord's  day  are  illegal,  that  no  action 
based  upon  such  a  contract  can  be 
maintained  in  a  court  of  law  or  equity 
either  to  enforce  its  obligations  or  to 
secure  its  fruits,  in  favor  of  either  par- 
ty,are  propositions  settled  beyond  con- 
troversy. But  such  contracts  are  not 
altogether  inoperative.  They  may  be 
executed  by  the  parties,  and  then  the 
same  principle  of  public  policy  which 
leads  courts  to  refuse  to  act,  when 
called  upon  to  enforce  them,  will  pre- 
vent the  court  from  acting  to  relieve 
either  party  from  the  consequences  of 
the  illegal  transaction.  They  may 
give  effect  to  the  executed  illegal  con- 
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§  144:7.   The  same  subject  continued — Apparent  conflict. — 

'Contracts  requiring  the  performance  of  acts  forbidden  by  stat- 
ute, or  tending  to  promote  such  acts,  are  void,  even  though 
the  statute  does  not  declare  them  void,  but  merely  inflicts  a 
penalty  for  violation.  The  fact  that  one  of  the  parties  will  be 
benefited  by  the  refusal  to  enforce  such  a  contract  is  not 
a  sufficient  ground  for  its  enforcement.'  It  has  been  held, 
on  the  other  hand,  by  authorities  of  high  standing,  that  a 
traveling  merchant  who  has  sold  goods,  wares  and  merchan- 


traot.  The  purpose  of  the  rule  of  law, 
however,  is  not  to  give  validity  to  the 
transaction,  but  to  deprive  the  parties 
of  all  right  to  have  either  enforcement 
of,  or  relief  from, their  illegal  contract. 
In  such  cases  the  defense  of  illegalit}' 
prevails,  not  as  a  protection  to  the  de- 
fendant, but  as  a  disability  in  the 
plaintiff.  Upon  this  principle  posses- 
sion acquired  from  an  illegal  transac- 
tion, or  by  a  contract  fully  executed 
■will  often  avail  the  party  holding  it  as 
a  sufficient  title.  Neither  party  is  al- 
lo«  ed  to  impeach  its  validity  by  as- 
serting the  illegality  of  his  own  act. 
The  transaction  takes  effect  from  the 
disability  of  the  parties  to  assert  any 
right  to  the  contrary.  Thecourtdoes 
not  give  it  effect,  but  simply  refuses  its 
aid  to  undo  what  the  parties  have  al- 
ready done.'  " 

1  Dillon  V.  Allen,  46  Iowa,  299,  per 
Beck,  J.:  "See  Cliitty  on  Contracts, 
694-697,  and  authorities  cited  in  notes. 
Guenther  v.  Dewien,  11  Iowa,  133; 
Pike  V.  King,  16  Iowa,  49.  Plaintiff 
relies  upon  Watrous  &  Snouffer  v. 
Blair,  32  Iowa,  58,  and  Pangborn  v. 
Westlake,  36  Iowa,  546,  in  which  we 
held  valid  contracts  for  the  sale  of 
town  lots  entered  into  before  the  plats 
were  recorded  as  required  by  statute, 
which  imposed  a  penalty  for  failure 
to  comply  therewith.  These  decisions 
are  based  upon  the  grounds  that  the 
party  enforcing  the  contract,  and  the 
owner  of  the  land  required  to  record 
the  plat,  were  not  in  pari  delicto,  and 


no  legislative  intention  could  be  dia. 
covered  in  the  statute  violated  to  ren. 
der  tlie  contract  voi.l.  The  case  be- 
fore  us  is  different.  Here  the  partiei 
are  iit  pun  delicti),  and,  as  the  act  re- 
quired by  the  contract  in  question  is 
the  very  corpus  dflicti  contemplated 
by  the  statute,  it  was  the  legislative 
intention  to  hold  it  for  naught.  The 
distinction  between  the  cases  may  be 
made  plain  by  a  little  further  consid- 
eration. In  the  case  before  us,  the 
statute  forbids  the  use  of  threshing 
machines  wanting  in  certain  contri- 
vances for  the  protection  of  those  era- 
ployed  about  them.  The  contract  in 
this  case  was  for  the  use  of  such  a  ma- 
chine, and  was  performed  by  such 
use.  The  very  act  performed  under 
the  contract  was  forbidden  by  the 
statute,  and  the  parties  thereto  were 
in  pari  delicto.  In  the  other  cases  re- 
ferred to  above,  the  statute  provides 
that  an}f  person  who  shall  sell  a  town 
lot  before  the  plat  is  recorded  shall  be 
subject  to  a  prescribed  penalty.  Tlie 
statute  does  not  forbid  selling  the  lots 
before  the  plat  is  recorded,  but  fixes 
a  penalty  against  the  owner  of  the 
land  platted  for  failing  to  record  the 
plat.  The  sale  is  not  unlawful;  the 
corpus  delicti  prescribed  in  the  statute 
is  the  ondssion  to  record  the  plat. 
The  purchaser  was  guilty  of  no  viola- 
tion of  law  ;  the  contract  was  not  for- 
bidden. It  is,  therefore,  valid.  See 
Hill  0,  Smith,  Morris  (Iowa),  70;  In- 
gersoll  v.  Kandall,  14  Minn.  400." 
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dise  without  having  procured  the  license  required  by  the  Ne- 
vada revenue  act,  can  maintain  an  action  for  their  value.  This 
section  does  not  prohibit  the  sale  of  goods  by  any  person  who 
has  failed  to  procure  the  license;  but  it  imposes  a  penalty 
against  every  one  who  sells  or  offers  for  sale  any  goods  without 
having  a  license  so  to  do.  The  penalty  attaches  to  the  person 
and  does  not  affect  the  contract  of  sale.'  And  in  Virginia, 
where  statutes  required  sellers  of  commercial  manures  to 
observe  certain  conditions,  under  penalty,  but  did  not 
declare  contracts  for  sale  void  for  the  non-observance,  it  was 
held  that  a  seller  might  recover  on  such  contract,  although  he 
had  failed  to  conform  to  the  statutory  requirements." 


'  Mandlebaum'u.  Gregovich,  17  Nev. 
87,  per  Bronson,  C.  J. :  "In  delivering 
the  opinion  of  the  court  in  Griffith  v. 
WelIs,3Denio(N.Y.),226,said:  'When 
a  license  to  carry  on  a  particular  trade 
is  required  for  the  sole  purpose  of 
raising  revenue,  and  the  statute  only 
inflicts  a  penalty  by  way  of  securing 
payment  of  the  license  money,  it 
may  be  that  a  sale  without  a  li- 
cense would'  be  valid.  *  *  *  But 
if  the  statute  looks  beyond  the  ques- 
tion of  revenue,  and  has  in  view 
the  protection  of  the  public  health  or 
morals,  or  the  prevention  of  frauds 
by  the  seller,  then,  although  there  be 
nothing  but  a  penalty,  a  contract 
which  infringes  the  statute  can  not  be 
supported.'  We  are  of  opinion  that 
the  plaintiff  is  entitled  to  maintain 
this  action  for  the  value  of  the  goods, 
wares  and  merchandise  sold  and  de- 
livered to  the  defendant,  notwith- 
standing the  fact  that  at  the  time  of 
the  sale  he  had  not  procured  the  li- 
cense required  by  section  67  of  the 
revenue  act.  Drexler  v.  Tyrrell,  15 
Nev.  114,  137;  Lindsey  v.  Rutherford, 
17  B.  Mon.  (Ky.)  245;  Hill  v.  Smith, 
Morris  (Iowa) ,  70 ;  Smith  ».  Mawhood, 
14  M.  &  W.  452;  Johnson  v.  Hudson, 
11  East,  180;  Brown  v.  Duncan,  10  B. 
&  C.  93 ;  Witherell  v.  Jones,  3  Barn. 


&   Ad.  221 ;  Armstrong  v.  Toler,  11 
Wheat.  (IT.  S.)  258." 

^Niemeyer  v.  Wright,  75  Va.  239; 
40  Am.  Eep.  720,  per  Burks,  J. .  "It  is 
conceded  that,  as  a  general  rule,  a 
contract  founded  on  an  act  forbidden 
by  a  statute,  under  a  penalty,  is  void, 
although  it  be  not  expressly  declareil 
to  be  so.  Middleton  v.  Arnolds,  13 
Gratt.  (Ta.)  489.  But  it  does  not  nec- 
essarily follow  that  the  unlawfulness 
of  the  act  was  meant  by  the  legisla- 
ture to  avoid  a  contract  made  in  con- 
travention of  it.  The  question  is,  in 
a  great  measure,  one  of  legislative  in- 
tent, and  its  determination  depends, 
as  in  other  cases,  on  the  construction 
of  the  statute.  Such  was  the  conclu- 
sion of  the  Supreme  Court  of  the  Uni- 
ted States  in  Harris  v.  Runnels,  12 
How.  (U.  S.)  79.  It  is  true  that 
a  statute  containing  a  prohibition  r^ad 
a  penalty  makes  the  act  which  it  pun- 
ishes unlawful,  and  the  same  may  be 
implied  from  a  penalty  without  a  pro- 
hibition. But  it  does  not  follow  that 
the  unlawfulness  of  the  act  was  meant 
by  the  legislature  to  avoid  a  contract 
made  in  contravention  of  it.  When 
the  statute  is  silent,  and  contains 
nothing  from  which  the  contrary  can 
be  properly  inferred,  a  contract  in 
contravention  of  it  is  void." 
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§  144^.  Where  the  contract  is  declared  Toid. — Under  the 
Illinois  statute  which  makes  it  a  penal  offense  to  "corner  the 
market,  or  to  attempt  to  do  so,"  and  declares  all  contracts 
made  for  that  purpose  void,  there  can  be  no  recovery  for  ad- 
vances made,  and  expenses  incurred,  in  purchasing  corn  in 
pursuance  of  an  agreement  or  understanding  to  enhance  the 
price  of  corn.' 


1  Fos3  V.  Oummings,  149  111.  353 ;  36 
N.  E.  Eep.  553,  per  Wilkin,  J. :  "The 
court  holds,  as  a  proposition  of  law 
applicable  to  this  case,  that  if  the  corn 
known  as  '  XX '  corn  was  purchased 
and  sold  by  F.  S.  &  Co.  and  advances 
were  made  thereon,  and  storage  and 
insurance  were  also  paid  and  ad- 
vanced by  them  thereon,  in  pursuance 
of  and  in  the  execution  of  an  agree- 
ment, understanding,  or  combining 
by  the  defendants  to  advance  and  en- 
hance the  price  of  corn  above  what 
the  market  price  thereof  would  have 
been,  if  left  free  from  manipulation, 
by  buying  up  the  cash  corn  coming 
into  the  Chicago  market,  and  by 
keeping  back  and  from  said  Chicago 
market  corn  which  would  otherwise 
have  been  brought  to  said  market  for 
sale,  and  F.  S.  &  Co.  were  parties  to, 
or  assented  to  and  aided  in,  such 
agreement,  and  acted  in  the  premises 
as  the  brokers  or  commission  men  for 
said  defendants,  in  pursuance  of,  and 
in  execution  of,  such  scheme  to  thus 
enhance  the  price  of  corn,  then  there 
can  be  no  recovery  by  the  plaintiffs 
for  losses  they  may  have  sustained  in 
the  purchase  and  sale  of  said  corn,  or 
for  advances  made  or  expenses  in- 
curred, or  for  commission  for  purchase 
and  sale  thereof.  This  court  is  fully 
committed  to  the  rule  of  law  here  an- 
nounced. Craft  V  .  McConoughy,  79 
111.  346;  Samuels  v.  Oliver,  130  111. 
73;  22  N.  E.  Rep.  499.  Our  statute 
makes  it  a  penal  oiSense  to  'corner  the 
market  or  attempt  to  do  so,'  in  rela- 
tion to  any  grain  or  other  commodity, 


and  declares  all  contracts  made  foi- 
that  purpose  void.  Revised  Statutes, 
§  130,  c.  38.  We  are  unable  to  distin- 
guish the  combination  between  these 
parties,  as  found  by  the  appellate 
court,  from  an  attempt  to  corner  the 
Chicago  market  in  relation  to  corn. 
Practically,  it  is  that,  and  nothing 
else.  But,  whether  it  is  or  not,  it 
was  an  attempt  to  advance  the  price 
of  corn  beyond  the  natural  market  by 
a  combination  between  the  parties, 
and  that  the  law  condemns  as  against 
public  right  and  void,  and  forbids  the 
courts  to  lend  their  aid  to  those  en- 
gaged therein.  'All  compacts  between 
merchants,  speculators,  or  any  class 
of  men  to  elevate  or  depress  the  mar- 
ket are  injurious  to  the  public  interest 
and  in  restraint  of  trade.  When  such 
a  purpose  is  apparent  in  a  contract,  it 
strikes  the  agreement  With  nullity. 
Such  a  combination  of  dealers  is 
nothing  less  than  a  conspiracy  against 
trade,  entered  into  for  selfish  pur- 
poses, and  tending  to  make  the  poor 
poorer,  and  the  rich  richer.  Whether 
the  design  is  to  bring  the  price  of  any 
commodity  to  a  point  below  its  value 
in  a  fair  and  open  market,  or  to  raise 
it  above  its  true  worth,  the  illegality 
of  the  combination  is  the  same.  Such 
design  will  not  be  furthered  by  the 
courts,  though  there  may  be  circum- 
stances under  which  the  object  of 
such  a  contract  does  not  sufficiently 
appear  to  expose  the  illegality.  If 
the  true  character  is  known,  the  con- 
tract will  be  held  void.'  9  Am.  & 
Eng.  Encyc.  of  Law,  p.  895,  and  cases 
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§  1449.  Where  the  statute  points  out  the  consequence  of 
its  yiolation. — Where  a  prohibitory  statute  points  out  the  con- 
sequences of  its  violation,  and  it  appears  to  have  been  the  legis- 
lative intent  to  exclude  any  other  penalty  or  forfeiture  than 
such  as  is  declared  in  the  statute,  no  other  will  be  enforced  ; 
and  an  action  may  be  maintained  upon  the  transaction,  of 
which  the  prohibited  act  was  a  part,  if  it  can  be  done  without 
sanctioning  the  illegality.'  The  statutes  of  Dakota  forfeit  all 
interest  where  there  is  usury  in  the  contract,  but  provide  no 
forfeiture  of  any  portion  of  the  principal.  The  criminal  stat- 
utes made  the  taking  of  usury  a  misdemeanor  punishable  by 
fine  and  imprisonment.  It  was  held  that  a  note,  a  part  of  the 
consideration  of  which  was  usury,  was  not  defeated  by  the 
criminal  statute,  as  the  usury  statutes  provide  for  the  status  of 
usurious  contracts  when  the  subject  of  an  action  in  a  civil 
court.'' 


cited.  The  case  of  Arnot  v.  Pittston, 
etc.,  Coal  Co.,  68  N.  Y.  558,  cited  in  the 
note,  and  the  authorities  referred  to  in 
the  opinion  in  that  case,  fully  sustain 
the  text." 

1  Pratt  V.  Short,  79  N.  Y.  437,  per 
Andrews,  J. :  "It  is  no  doubt  the  gen- 
eral rule  of  law,  that  no  right  of  action 
can  spring  out  of  an  illegal  contract. 
And  the  rule  that  an  illegal  contract 
can  not  be  enforced,  applies  as  well  to 
contracts  malum  prohibitum,  as  to  con- 
tracts malum  in  se.  But  it  does  not 
necessarily  follow  that  all  the  conse- 
quences attending  a  contract,  which 
is  contrary  to  public  morals,  or  found- 
ed on  an  immoral  consideration,  at- 
tend and  affect  a  contract  malum  pro- 
hibitum merely.  The  law  in  the  former 
case  will  not  undertake  to  relieve  par- 
ties from  the  position  in  which  they 
have  placed  themselves,  or  to  adjust 
the  equities  between  them.  But  in 
the  latter  case,  while  the  law  will  not 
enforce  the  prohibited  contract,  it  will 
take  notice  of  the  circumstances,  and 
if  justice  and  equity  require  a  restora- 
tion of  money  or  property,  received 


by  either  party  thereunder,  it  will, 
and  in  many  cases  has  given  relief. 
So  also,  a  prohibitory  statute  may 
itself  point  out  the  consequences  of 
its  violation,  and  if,  on  a  considera- 
tion of  the  whole  statute,  it  appears 
that  the  legislature  intended  to  define 
such  consequences,  and  to  exclude  any 
other  penalty  or  forfeiture  than  such 
as  is  declared  in  the  statute  itself,  no 
other  will  be  enforced,  and  if  an  action 
can  be  maintained  on  the  transaction 
of  which  the  prohibited  transaction 
was  a  part,  without  sanctioning  the 
illegality,  such  action  will  be  enter- 
tained. The  case  of  Robinson  v.  Bland 
(2  Burr.  1077),  is  a  leading  case,  illus- 
trating this  principle." 

'  Waite  V.  Bartlett,  53  Mo.  App.  378, 
per  Ellison,  J. .  "The  criminal  stat- 
ute of  Dakota  provides  that  he  who 
takes  usury  shall  be  guilty  of  a  misde- 
meanor, and  may  be  fined  or  impris- 
oned for  the  offense.  This  would  have 
the  effect,  nothing  further  appearing 
to  sustain  defendant's  contention  and 
defeat  a  contract  made  in  the  face  of 
its  provisions.     And  so  the  same  may 
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§  1450.  Illustrations. — A  contract  to  procure  rebates  from 
railroad  companies  for  a  shipper  is  void,  because  it  contem- 
plates a  violation  of  the  interstate  commerce  act,  which  prohib- 
its discrimination  by  carriers  and  declares  it  to  be  unlawful.' 
Commissions  for  selling  shares  of  stock  of  a  building  associa- 
tion, such  sales  being  forbidden  by  the  New  York  statute,  can  not 
be  recovered,  although  the  contract  of  employment  to  sell  on 
commission  was  made  before  the  enactment  of  the  prohibitory 
law.'^  Where  an  agreement  between  the  stockholders  of  a 
newly-organized  corporation  provided  that  the  stock  issued  to 
them  should  be  deposited  with  a  trust  company  for  six 
months,  and  not  be  withdrawn  except  in  case  of  sale  of  a  spec- 
ified amount  of  treasury  stock,  when  it  might  be  withdrawn  by 
any  stockholder  on  five  days'  notice  to  the  other  stockholders, 
it  was  held  that,  if  it  was  intended  by  such  agreement  to  re- 
strain the  transfer  and  disposition  of  such  stock  for  six  months, 
the  agreement  was  against  the  statute  and  against  public  pol- 
icy, and  could  not  be  enforced.' 

§  1451.   Party  pleading  illegality  not  to  retain  benefits. — 

The  rule  obtains  in  some  jurisdictions  that  where  a  contract, 
illegal  only  because  prohibited  by  statute,  has  been  executed 
by  one  of  the  parties,  the  other  will  not  be  allowed  to  retain  its 

be  a  aid  of  a  note  where  the  criminal  there  may  be  a  recovery  in  that  action, 

statute  did  not  affect  it,  if  the  whole  but  that  the  recovery  shall  be  limited 

or  a  part  of  its  consideration  was  made  to  the  principal. ' ' 

upof  things  unlawful.    Bicku.  Seal,  45  '  Parks  ».  Jacob  Dold  Packing  Co., 

Mo.  App.  475 ;  Widoe  D.Webb,  20  Ohio  27  N.  Y.  Supl.  289.     An  agreement  ia 

St.  431 ;  Bank  B.  Owens,  2  Pet.  (U.  S.)  clearly  illegal  which   recognizes   the 

52b ;  Sumner  v.  Summers,  54  Mo.  340 ;  validity  of  a  regulation  to  disregard  a 

Sprague  t).  Rooney,  104Mo.  346.     But  statutory  provision.     Spurgeon  ii.  Mc- 

the  civil  statute  on  the  subject  of  usury  Elwain,  6  Ohio,  442 ;  State  v.  Findley, 

provides  for  the  status  of  usurious  con-  10    Ohio,  61;   Bloom   v.  Richards,  2 

tracts  when  the  subject  of  an  action  Ohio  St.  387;  Huber  v.  United,  etc., 

in  a  civil  court.     That  statute  clearly  Ger.  Con.,  16  Ohio  St.  371;  Commis- 

hastbeeffectofallowingthe  remedy  as  sioners  of  Delaware   Co.  W.Andrews, 

therein  declared  on  contracts,  tainted  18  Ohio  St.  49;  Hooker  v.   De  Palos, 

as  therein  named.    That  statute  de-  28  Ohio  St.  251. 

clares  what  shall  be  forfeited  and  what  ^Lowey  v.  Granite   State  Assn.,  28 

shall  be  recovered.    In  effect  that  stat-  N.  Y.  Supl.  560. 

ute  declares,  by  clear  implication,  that  "  Williams  v.  Montgomery,  22  N.  Y. 

in   an  action  on  a  usurious   contract  Supl.  1033. 
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benefits,  and  at  the  same  time  set  up  its  illegality.'  Thus,  where 
an  illegal  contract  of  consolidation  between  the  competing 
railway  lines  has  been  executed,  and  defendant  has  derived  all 
the  benefits  arising  from  the  contract,  its  illegality  is  no  de- 
fense to  a  bill  in  equity  for  an  accounting  and  a  return  of  the 
consideration  to  plaintiff  whose  property  and  equipments  passed 
to  defendant  under  the  contract.* 


§  1452.  Violations  of  liquor  laws — A  retail  liquor  dealer, 
who  has  failed  to  pay  his  state  license  tax,  and  is  actually  en- 
gaged in  an  illegal  traffic,  can  not  recover  from  a  brewing 
company  for  its  breach  of  contract  to  sell  its  beer  exclusively 


'  Manchester  R.  Co.  v.  Concord  R. 
Co.,  66  N.  H.  100;  20  Atl.  Rep.  383,  per 
Blodgett,  J.:  "The  contracts  have 
been  executed  on  the  part  of  the  plaint- 
iff ;  they  were  not  immoral ;  and  they 
were  illegal  only  so  far  as  they  were 
prohibited  by  statute.  Taking  this  to 
be  so,  and  regarding  the  parties  as 
truly  in  pari  delicto,  the  case  still  falls 
within  the  general  rule,  'that  if  an 
agreement  is  legally  void  and  unen- 
forcible  by  reason  of  some  statutory 
or  common  law  prohibition,  either 
party  to  the  agreement  who  has  re- 
ceived anything  from  the  other  party, 
and  has  failed  to  perform  the  agree- 
ment on  his  part,  must  account  to  the 
latter  for  what  has  been  so  received. 
Under  these  circumstances  the  courts 
will  grant  relief  irrespective  of  the 
invalid  agreement,  unless  it  involves 
some  positive  immorality,  or  there  are 
other  reasons  of  public  policy  why  the 
courts  should  refuse  to  grant  relief  in 
the  case.'  Morawetz  on  Corpora- 
tions, §721.  He  adds:  '  These  doc- 
trines have  been  applied  repeatedly 
in  suits  arising  out  of  contracts  en- 
tered into  by  corporations,  although 
prohibited  by  statute  or  by  the  com- 
mon law ;  and  although  the  contracts 
were  held  illegal  and  unenforcible 
in  these  cases,  a  recovery  was  allowed 


to  the  extent  of  the  consideration  re- 
ceived.' CitingWhitei; .  Franklin  Bank, 
22  Pick.  (Mass.)  181;  Dillr.Wareham, 
7  Mete.  (Mass.)  438;  Episcopal  Soc. 
V.  Episcopal  Church,  1  Pick.  (Mass.) 
373;  Whitney  v.  Peay,  24  Ark.  22; 
Philadelphia  Loan  Co.  v.  Towner,  13 
Conn.  249;  Foulke  v.  San  Diego,  etc., 
R.  Co.,  51  Cal.  365;  Farmers',  etc., 
Co.  V.  St.  Joseph,  etc.,  R.  Co.,  1 
McCrary  (U.  S.),  247;  2  Fed.  Rep. 
117 ;  Madison  Avenue  Baptist  Church 
V.  Baptist  Church,  73  N.  Y.  82; 
Tracy  v.  Talmage,  14  N.  Y.  162,  175, 
195;  Sacketts,  etc.,  Bank  v.  Codd,  18 
N.  Y.  240;  Oneida  Bank  v.  Ontario 
Bank,  21  N.  Y.  490,  496 ;  Vanatta  u. 
State  Bank,  9  Ohio  St.  27 ;  United 
States  Express  Co.  v.  Lucas,  36  Ind. 
361.  See  also,  Pratt  v.  Short,  79 
N.  Y.  437,  445;  Owen  o.  Davis,  1  Bai- 
ley (S.  Car.)  315;  Gilliam  v.  Brown, 
43  Miss.  641,644;  Western  Union 
Tel.  Co.  V.  Union  Pac.  R.  Co.,  1 
McCrary,  558,  562;  3  Fed.  Rep.  423; 
Lewis  V.  Alexander,  51  Texas,  578; 
Brooks  V.  Martin,  2  Wall.  (U.  S.)  70, 
and  cases  cited;  Planters'  Bank  v. 
Union  Bank,  16  Wall.  (U.  S.)  483,  and 
cases  cited ;  Central  Trust  Co.  v.  Ohio 
Cent.  R.  Co.,  23  Fed.  Rep.  306." 

^Manchester  R.  Co.  v.  Concord  R. 
Co.,  66  N.  H.  100;  20  Atl.  Rep.  383 
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to  him  in  a  designated  town.'  Knowledge  that  the  vendee  of 
liquors  is  selling  them  in  violation  of  law  is  no  defense  to  an 
action  by  the  vendor  for  their  price.*  An  action,  as  provided 
by  statute,  to  recover  money  paid  by  plaintiff  to  a  liquor  dealer 
for  beer  sold  in  violation  of  the  liquor  law  to  plaintiff,  a  retail 
liquor  dealer,  survives  on  the  death  of  the  seller.  Where  the 
statute  provides  that  such  payment  may  be  recovered  back  as 


'  Niagara  Falls  Brewing  Co.  v.  AVall, 
98  Mich.  158;  57  N.  W.  Rep.  99,  per 
Grant,  J. :  "It  has  been  held  by  this 
court  that  a  saloon  keeper  can  not  re- 
cover for  sales  made  by  him  before  he 
has  paid  his  tax  and  filed  his  bond. 
Loranger  v.  Jardine,  56  Mich.  518;  23 
N.  W.  Eep.  203  It  was  there  held 
that  the  liquor  law  was  not  enacted 
for  the  purpose  of  revenue  only,  but 
for  the  safety  and  protection  of  public 
morals  as  well ;  and  that  a  contract 
or  sale  made  in  violation  of  it  was 
void.  The  same  was  held  in  Deering 
V.  Chapman,  22  Maine,  488.  It  is  in- 
sisted, however,  by  the  defendant 
that  he  might  legally  buy,  though  he 
could  not  legally  sell.  The  case  is  not 
one  where  a  party  has  .bought  intend- 
ing to  make  legal  sales,  and  to  store 
and  keep  the  liquor  until  he  has  ob- 
tained the  legal  right  to  sell.  De- 
fendant was  actually  engaged  in  the 
illegal  business  and  sold  most  of  the 
liquor  while  he  was  thus  engaged. 
"While  thus  violating  the  law,  public 
policy  will  not  permit  him  to  defend 
against  a  legal  purchase  while  he  was 
engaged  in  illegal  sales.  He  was  not 
legally  in  condition  to  perform  his 
contract  with  the  plaintiff  until  he  had 
paid  his  tax  and  filed  his  bond.  This 
he  did  not  do  before  the  alleged  viola- 
tion of  the  contract  by  plaintiff,  and 
he  had  treated  it  as  rescinded  in  con- 
Bequence  of  the  violation.  The  plaint- 
iff might  legally  have  rescinded  the 
contract  upon  ascertaining  that  the  de- 
fendant had  not  complied  with  the 
law,    and  therefore  had  no  right  to 


make  sales  of  the  goods  purchased 
from  it.  The  court  was  correct  in 
directing  a  verdict  for  the  plaintiff," 
^Gambs  v.  Estate  of  Sutherland,  101 
Mich.  355;  59  N.  W.  Rep.  652,  per 
Montgomery,  J.:  "Does  the  evasion 
of  some  of  the  terms  of  the  liquor  law 
(see  §§  1,  4  and  8  of  the  act,  3  How. 
Ann.  St.,  p.  3181  etseq.)  constitute  an 
offense,  under  the  facts  found  in  the 
present  case?  We  think  not.  The 
date  when  the  plaintiffs  or  their 
agent  learned  that  the  business  was 
being  conducted  in  the  name  of 
George  Sutherland,  while  it  was  in 
fact  that  of  Charles  Sutherland, 
is  not  definitely  fixed,  nor  is  there 
any  aflBrmative  finding  that  the 
plaintiffs  did  any  act  with  the 
purpose  of  aiding  in  the  evasion  of 
the  law.  The  case  comes  within  the 
ruling  in  "Webber  u.  Donnelly,  33 
Mich.  469,  where  it  was  held  that 
mere  knowledge  on  the  part  of  the 
vendor  that  the  vendee  of  the  goods 
is  engaged  in  illegal  business  will  not' 
prevent  a  recovery  of  the  value  of  the 
property,  if  there  be  no  act  done  by 
the  vendor  in  furtherance  of  the  at- 
tempted illegal  transaction.  It  may 
perhaps  be  admitted  that  there  are 
circumstances  in  the  present  case 
from  which  an  inference  might  be 
drawn  that  the  claimants  were  guilty 
of  some  participation  in  the  attempt 
to  defeat  the  statute,  but  we  can  not 
draw  inferences  of  fact  from  the  testi- 
mony, for  the  purpose  of  establishing 
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money  received  and  held  to  the  plaintiff's  use,  the  rule  that 
plaintiff,  having  purchased  the  beer  for  illegal  sale,  can  not 
have  the  aid  of  the  law  in  matters  growing  out  of  the  transac- 
tion, does  not  apply.' 

§  1453.  Batiflcation. — It  is  the  general  rule  of  law  that  a 
contract  made  in  violation  of  a  statute  is  void,  and  that  when 
a  plaintiff  can  not  establish  his  cause  of  action  without  rely- 
ing upon  an  illegal  contract,  he  can  not  recover.'    The  supreme 


'  Yearteau  v.  Bacon's  Estate,  65  Vt. 
516;  27  Atl.  Eep.  198,  per  Munson, 
J. :  "The  defendant  submits  that  if 
the  action  is  one  that  will  survive,  as 
not  penal  in  its  nature,  it  can  not  be 
maintained  because  based  upon  an 
illegal  transaction,  in  which  the 
plaintiff  and  the  deceased  were  equal- 
ly in  fault.  The  liquor  was  sold  by 
the  deceased  in  violation  of  law,  and 
was  bought  by  the  plaintiff  for  the 
purpose  of  unlawful  sale ;  and  neither 
party  could,  ordinarily,  have  the  aid 
of  the  court  in  any  matter  growing 
out  of  the  transaction.  But  it  is  within 
the  province  of  the  legislature  to  re- 
lieve either  party  to  an  illegal  trans- 
action from  the  operation  of  this  rule. 
The  statute  provides  that  one  who 
makes  a  payment  for  liquor  sold  in 
violation  of  law  may  recover  it  back, 
as  money  received  and  held  to  his 
use.  If  the  plaintiff  is  within  the 
purview  of  the  statute,  the  doctrine 
that  one  in  pari  delicto  shall  not  main- 
tain a  suit  can  not  be  invoked  against 
him,  for  the  legislature  has  given  him 
the  right  to  sue  notwithstanding  the 
character  of  the  transaction.  But  the 
defendant  insists  that  a  statute  should 
not  be  so  construed  as  to  contravene 
a  well-recognized  and  wholesome  rule 
of  law,  when  there  is  room  for  its  ap- 
plication elsewhere.  It  is  urged  that 
this  statute  should  be  held  to  give  the 
right  of  recovery  only  to  those  who 
purchase  for  their  personal  use,  and 
not  to  one  dealer  as  against  another. 


The  argument  is  that  when  applied 
to  a  case  like  this  the  statute  can  not 
punish  one  violator  of  the  law  with- 
out rewarding  another  to  the  same 
extent,  and  that  the  legislature  can 
not  have  intended  an  application  of 
the  provision  where  it  would  produce 
such  a  result.  But  we  think  the  pur- 
pose of  the  legislature  is  to  be  deter- 
mined from  a  broader  survey  of  the 
law.  If  the  vendor  of  intoxicating 
liquor  sells  on  credit  he  can  not  en- 
force collection  of  the  price,  and  if 
he  sells  for  cash  he  can  not  defend  his 
receipts  against  a  demand  for  their 
return." 

2  Miller  v.  Ammon,  145  U.  S.  421 ; 
Pollock's  Principles  of  Contracts,  pp. 
253-260;  Penn  v.  Bornman,  102  111. 
523 ;  Alexander  v.  O'Donnell,  12  Kan. 
608;  Gkmter  v.  Leckey,  30  Ala.  591; 
Kennedy  i).  Cochrane,  65  Maine,  594; 
Bank  of  the  United  States  v.  Owens, 
2  Pet.  (U.  S.)  527,  539;  Pangborn  v. 
Westlake,  36  Iowa,  546,  549 ;  Harris 
V.  Runnels,  12  How.  (U.  S.)  79, 84.  In 
Bank  of  United  States  v.  Owens,  2  Pet. 
(U.  S.)  527,  this  court  said:  "There 
can  be  no  civil  right  where  there  can 
be  no  legal  remedy,  and  there  can  be 
no  legal  remedy  for  that  which  is  it- 
self illegal."  There  are  some  excep- 
tions to  this  general  rule,  and  the  last 
two  cases  cited  furnish  instances 
thereof.  These  exceptions  are  based 
upon  a  supposed  intent  of  the  legisla- 
ture-. 
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court  of  Illinois  having  held  that  the  ordinance  of  the  city  of 
Chicago  that  "no  person,  firm  or  corporation,  shall  sell  or  offer 
for  sale  any  spirituous  or  vinous  liquors  in  quantities  of  one 
gallon  or  more  at  a  time,  within  the  city  of  Chicago,  without 
having  first  obtained  a  license  therefor  from  the  citj''  of  Chi- 
cago, under  a  specified  penalty  for  each  offense,"  is  valid,  the 
supreme  federal  court  follows  the  ruling  of  that  court,  and  holds 
that  a  contract  made  in  violation  of  it  creates  no  right  of  action 
which  a  court  of  justice  will  enforce.'  A  sale  of  liquor  in  Ala- 
bama, in  1885,  by  a  wholesale  dealer  who  had  not  taken  out  a 
revenue  license,  being  void  under  the  statutes  then  in  force,  an 
action  does  not  lie  to  recover  the  price;  nor  can  validity  be  im- 
parted to  the  contract  by  a  subsequent  ratification,  express  or 
implied,  as  by  a  part  payment  of  the  price." 

§  l-to-t.  The  same  subject  continued. — The  Indiana  statute, 
which  provides  that  any  male  of  age  may,  by  giving  proper 
notice,  obtain  a  license  to  sell  intoxicating  liquors,  impliedly 
inhibits  women  from  obtaining  such  a  license.  An  action 
will  not  lie  to  recover  the  value  of  liquors  bought  by  a  woman 
to  be  resold  by  her  in  the  retail  liquor  business.  And  such 
an  action  will  not  lie  on  the  ground  that  the  woman,  being 
an  undisclosed  principal  in  the  sale  to  her  agent,  could  be 
held  liable  by  the  seller  on  discovering  their  relation.'    A  con- 

'  Miller  v.  Ammon,  145  U.  B.  421.  Tvith  approval,  and  it  was  declared 
'  Moog  V.  Hannon,  93  Ala.  503,  per  that  the  principles  enumerated  were 
Coleman,  .T. .  "  In  Shippey  v.  East-  founded  on  the  soundest  principles  of 
wood,  9  Ala.  198,  it  was  declared  that  moralitj'  and  public  policy,  and  their 
'  it  has  been  repeatedly  determined  enforcement  was  necessary  to  main- 
that  a  penalty  inflicted  by  statute  up-  tain  the  supremacy  of  the  law  and  the 
on  an  offense  implies  a  prohibition,  dignity  of  the  state.  The  same  prin- 
and  a  contract  relating  to  it  is  void,  ciple  is  re-affirmed  in  Eobertson  u. 
although  the  statute  may  not  express-  Hayes,  83  Ala.  290.  Contracts  which 
ly  declare  the  contract  to  be  void.'  are  void  because  in  violation  of  a  stat- 
And  in  McGehee  v.  Lindsay,  6  Ala.  16,  ute,  or  against  public  policy,  can  not 
the  court  held:  'It  is  not  necessary  be  ratified  or  confirmed  by  subsequent 
that  a  statute  should  impose  a  penal-  acts  or  agreement  of  the  parties, 
ty  for  doing  or  omitting  to  do  some-  Shippey  v.  Eastwood,  9  Ala.  198  ;  But- 
thing,  in  order  to  make  a  contract  \evv.  Lee,  11  Ala.  885;  Pettit  v.  Pet- 
void,  whicli   is  opposed  to  its  opera-  tit,  32  Ala.  288." 

tion.'     In   Woods    v.   xVrmstrong,  54  MVoodford  v.  Hamilton,  139    Ind. 

Ala.  150,  these  authorities  are  quoted  181 ;  39  N.  E.  Rep.  47,  per  Dailey,  J. : 
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tract  between  certain  attorneys  and  persons  engaged  in  the  il- 
legal sale  of  intoxicating  liquors,  providing  that  the  attorney 
shall,  for  one  year,  for  the  monthly  compensation  of  eighty 
dollars,  defend  all  cases  against  such  persons  for  violations 
of  the  liquor  laws,  is  against  public  policy,  and  void.' 

§  14:55.  Partnership  with  a  licensed  dealer. — An  expression 
of  intention  to  go  into  the  liquor  business  with  a  licensed 
dealer  does  not  imply  an  intention  to  violate  the  law  by  mak- 
ing sales  one's  self  under  his  partner's  license;  and  if  one, 
on  this  ground,  asks  another  to  sign  said  dealer's  bond,  one's 
promise  to  indemnify  is  not  presumably  founded  on  an  illegal 
consideration.* 


"It  is  a  maxim  of  the  law  that  'the  ex- 
press mention  of  one  person  or  thing 
is  the  exclusion  of  another.'  Wharton 
on  Legal  Maxima,  p.  11 .  Or,  as  stated 
by  another  eminent  author,  'What  is 
expressed  makes  what  is  silent  to 
cease.'  Coke  on  Littleton,  210  a.  Con- 
trolled by  this  established  principle 
of  construction,  it  is  clear  that  women 
are  inhibited  by  statute  from  obtain- 
ing a  license  to  vend  intoxicating  liq- 
uors at  retail,  and  when  they  embark 
in  such  business  they  engage  in  the 
commission  of  an  unlawful  act.  In- 
deed, it  was  held  by  this  court  in 
Welsh  V.  State,  126  Ind.  71 ;  25  N.  E. 
Rep.  883,  that  the  legislature  has 
power  to  restrict  the  granting  of  li- 
censes to  male  inhabitants  of  the 
state;  and  in  this  case,  when  the 
plaintifis  sold  the  liquors  to  the  ap- 
pellee. Shea,  or  McDonald,  knowing 
the  use  there  was  to  be  made  of  them 
and  it  being  a  part  of  the  contract 
of  sale  made  by  the  appellants  that 
they  were  to  be  sold  in  said  saloon 
in  violation  of  law,  the  retailing  of 
such  liquors  was  not  only  without 
authority  of  law,  but  against  the  ex- 
press provisions  of  our  statutes,  and 
contrary  to  public  policy.  Under 
this  condition  of  affairs,  the  law  will 
121 


not  aid  the  appellants  in  an  effort  to 
enforce  their  contract,  but  will  leave 
the  parties  in  the  situation  in  which 
they  have  placed  themselves.  Hutch- 
ins  «.  Weldin,  114  Ind.  80;  15  N.  E. 
Rep.  804." 

'  Bowman  v.  Phillips,  41  Kan.  364, 
per  Valentine,  J. :  "We  know  of  no 
authorities  directly  and  precisely  in 
point  on  the  questions  involved  in 
this  case,  bat  we  cite  the  following  as 
giving  support  to  the  views  herein 
expressed.  Treat  v.  Jones,  28  Conn. 
334;  Arrington  v.  Sneed,  18  Texas, 
135 ;  Hayes  v.  Hayes,  8  La.  Ann.  468." 

2  Smith  V.  Delaney,  64  Conn.  264; 
29  Atl.  Rep.  496,  per  Eenn,  J.:  "It 
surely  needs  no  citation  of  authorities 
to  support  the  position  that,  if  this 
contract  was  founded  upon  a  consid- 
eration illegal,  immoral  or  contrary 
to  public  policy,  it  is  void,  and  can 
not  support  an  action.  So  also,  if  the 
contract  contemplates  acts  against 
public  policy,  or  forbidden  by  statute, 
it  is  inoperative.  We  also  concur 
fully  with  the  authorities  cited  by  the 
defendant,  all  of  which  are  referred 
to  in  11  Am.  and  Eng.  Encyc.  of  Law, 
p.  346,  which  holds  that  "a  license 
granted  to  one  person,  who  forms  a 
partnership  with  an  unlicensed  per- 
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§  1456.  Where  business  not  wholly  in  liquors. — The  defend- 
ants kept  a  billiard  saloon,  and  a  bar  for  the  sale  of  liquor. 
The  liquor  traffic  was  illegal.  The  plaintiff  was  employed  by 
the  defendants  to  work  generally  in  and  about  the  saloon;  there 
was  no  special  agreement  that  he  should  or  should  not  sell 
liquor,  or  as  to  what  particular  duty  he  should  do;  but  he  was 
accustomed  to  work  generally  in  and  about  the  saloon,  taking 
care  of  the  room,  building  the  fires,  taking  care  of  the  billiard 
tables,  tending  at  the  bar,  and  waiting  upon  customers;  in  the 
absence  of  the  defendants,  he  had  the  whole  charge  of  the  busi- 
ness. The  plaintiff,  at  the  time  he  entered  into  the  service  of 
the  defendants,  knew  what  business  was  carried  on  there.  In 
assumpsit  upon  a  quajitum  meruit,  it  was  held  that  the  plaint- 
iff could  not  recover  compensation  for  any  portion  of  his 
services.' 


Bon,  does  not  authorize  the  latter  to 
make  sales  of  liquor.'  But,  conceding 
all  this,  there  is  no  finding  that  D. 
contemplated  making  sales  himself, 
and  certainly  there  can  be  no  pre- 
sumption that  D.  contemplated,  or 
was  understood  by  the  plaintiff  to 
contemplate  any  illegal  connection 
with  the  proposed  business,  if  there 
"was  a  legal  way  in  which  he  might  be 
interested  in  it ;  and  we  think  there 
was,  if  he  was  only  a  silent  partner, 
taking  no  active  participation,  and 
only  concerned  to  the  extent  of  cap- 
ital invested.  On  this  point  we  may 
quote  again  from  one  of  our  own 
cases,  already  cited :  Marcy  v.  Craw- 
ford, 16  Conn.  549.  When  the  same 
claim  that  the  contract  was  illegal  was 
made,  this  court,  by  Hinman,  J.,  said 
(page  553)  :  'Then  as  to  the  first  error 
assigned,  that  the  county  court  did 
not  instruct  the  jury  that  the  promise 
claimed  to  be  proved  by  the  plaintiff 
was  an  illegal  promise,  because,  as 
the  defendant  insisted,  it  was  a  prom- 
ise made  in  consideration  of  the  com- 
mission of  an  illegal  act.  Now,  there 
can  be  no  doubt  that  the  law  will  not 
enforce  a  contract  to  commit  an  ille- 


gal act.  A  promise  to  commit  a  bat- 
tery, to  pull  down  another's  house,  or 
to  commit  any  such  willful  trespass  to 
another,  is  illegal  and  void.  But 
merely  because  an  act  proves  to  be  a 
trespass,  which  was  not  originally 
supposed  to  be  so,  will  not  render  a 
promise  of  indemnity  for  the  commis- 
sion of  it  void.'  Again  (page  554  : 
'A  promise  to  indemnify  against  a 
trespass  is  valid,  unless  it  be  shown 
that  the  promisee  knew  the  act  to  be 
a  trespass.'  "We  do  not  think  the  rec- 
ord before  us  justifies  us  in  finding 
that  the  plaintiff  knew,  understood, 
or  believed  that  the  defendant  con- 
templated the  performance  of  any  act 
illegal,  immoral,  or  against  public 
policy.'  " 

'Bisby  V.  Moor,  51  N.  H.  402,  per 
Smith,  J.:  "In  the  present  case, 
however,  there  is  room  for  but  one 
conclusion,  namely,  that  the  agree- 
ment was  that  the  plaintiff,  at  the  de- 
fendant's request,  should  perform  all 
the  services  which  he  did  in  fact 
perform  and  that  defendants,  in  con- 
sideration of  the  promise  to  per- 
form (and  the  performance  ofl  all 
those  services,  the  illegal  as  well  as 
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§  1457.  Knowledge  of  vendee's  intent  to  violate  law. — While 
the  better  authorities  hold  that  mere  knowledge  by  a  vendor  of 
the  vendee's  unlawful  intent  will  not  bar  a  recovery  upon  a 
contract  of  sale,  yet  if  in  any  way  the  former  aids  the  latter 
in  his  unlawful  design  to  violate  a  law,  such  participation  will 
prevent  him  from  maintaining  an  action  to  recover.  The  par- 
ticipation must  be  active  to  some  extent.  The  vendor  must  do 
something  in  furtherance  of  the  purchaser's  design  to  trans- 
gress, but  positive  acts  in  aid  of  the  unlawful  purpose  are  suf- 
■  ficient,  although  slight.'  Thus  plaintiff,  a  corporation,  by  its 
agent,  sold  and  furnished  bottled  beer  to  the  defendant,  the 
keeper  of  a  bouse  of  prostitution,  as  the  agent  well  knew. 
While  he  had  no  knowledge  of  just  what  was  to  be  done  with 
the  beer,  th<e  agent  supposed  at  the  time  it  was  furnished  that 
it  was  to  be  used  or  sold  in  the  brothel.  No  other  facts  appear- 
ing, it  is  held  that  plaintiff  can  recover  a  balance  claimed  to 
be  due  from  defendant  for  and  on  account  of  said  sale.^ 


the  legal,  should  pay  the  plaintiff  the 
reasonable  worth  of  the  entire  serv- 
ices. In  other  words,  the  plaintiff 
made  an  entire  promise  to  perform 
both  classes  of  services;  this  entire 
promise  (and  the  performance  there- 
of) formed  an  entire  consideration  for 
the  defendant's  promise  to  pay ;  and  a 
part  of  this  indivisible  consideration 
-was  illegal.  Walker  ii.Lovell,  28  N".  H. 
138,  and  Carleton  v.  Woods,  28  N.  H. 
290,  cited  by  the  plaintiff,  are  not  in 
point.  In  those  cases  the  different 
articles  sold  were  valued  separately  in 
the  sale.  If  the  plaintiff  had  per- 
formed a  class  of  services  for  each  of 
which  it  is  customary  to  pay  a  sepa- 
rate price  (see,  for  instance,  Robinson 
V.  Green,  3  Mete.  (Mass.)  159),  the  na- 
ture of  the  various  services  so  per- 
formed might  afford  ground  for  the 
conclusion  that  the  parties  contem- 
plated a  separate  payment  for  each 
service  rendered.  But  it  is  not  con- 
tended that  it  is  customary  to  pay  sa- 
loon tenders  separate  prices  for  sweep- 
ing, Jor  building  fires,  for   acting  as 


billiard  markers,  and  for  selling  liq- 
uor." 

1  Hill  V.  Spear,  50  N.  H.  253 ;  Tracy 
V.  Talmage,  14  N.  Y.  162. 

'  Anheuser-Busch  Brewing  Ass'n  v. 
Mason,  44  Minn.  318,  per  Collins,  J.. 
"While  it  is  certain  that  a  contract  is 
void  when  it  is  illegal  or  immoral,  it 
is  equally  as  certain  that  it  is  not  void 
simply  because  there  is  something  im- 
moral or  illegal  in  its  surroundings  or 
connections.  It  can  not  be  declared 
void  merely  because  it  tends  to  pro- 
mote illegal  or  immoral  purposes.  The 
American  text-writers  generally  ad- 
mit this  to  be  the  prevailing  rule  of 
law  in  the  states  upon  this  point.  1 
Wharton  on  Contracts,  §  343 ;  Hill  on 
Sales,  490, 492 ;  1  Parsons  on  Contracts, 
456;  Story  on  Contracts  (5th  ed.), 
§  671 ;  Story  on  Conflict  of  Laws,  §  253 ; 
Greenhood  on  Doctrine  of  Public 
Policy  in  the  Law  of  Contracts,  589. 
However,  it  has  been  suggested  that 
this  statement  is  subject  to  the  modi- 
fication that  the  unlawful  use  of  which 
the  vendor  is   advised  must    not  be 
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§  1458.  The  rule  in  New  Hampshire. — In  a  recent  case  it 
appeared  that  the  promisee  of  a  note  given  by  an  inhabitant  of 
Maine  for  spirituous  liquors  sold  and  delivered  in  another 
state,  where  the  sale  was  not  illegal,  knew  of  the  purchaser's 
intent  to  sell  the  same  in  violation  of  law,  and  did  acts,  beyond 
the  mere  sale,  which  aided  the  purchaser  in  his  unlawful  design, 
and  the  court  held  that  he  could  not  legally  enforce  the  payment 
of  such  note.  The  original  contract  being  in  violation  of  the 
statute  was  void;  and  the  subsequent  repeal  of  the  statute  did 
not  render  the  contract  valid.'  If  goods  are  sold  and  delivered  " 
in  the  state  where  the  contract  is  made,  and  the  sale  is  there 
legal,  and  nothing  remains  then  to  be  done  by  the  vendor  to 


a  felony  or  crime  involving  great 
moral  turpitude.  SeeHanaueru.Doane, 
12  Wall.  (U.  S.)  342 ;  Tatum  v.  Kelley, 
25  Ark.  209;  Millner  v.  Fatten,  49 
Ala.  423 ;  Lewis  v.  Latham,  74  N.  Car. 
283 ;  Bickel  v.  Sheets,  24  Ind.  1 ;  Steele 
V.  Curie,  4  Dana  (Ky.),  381.  Without 
expressly  indorsing  the  result  in  some 
of  the  cases,  or  all  that  has  been  said  by 
the  courts  in  their  opinions  when  mak- 
ing an  application  to  the  facts  then  in 
hand,  of  the  rule  so  exhaustively  ex- 
amined and  approved  in  Tracy  v.  Tal- 
mage,  and  Hill  v.  Spear,  we  cite,  in 
support  of  the  propositions  therein 
contended  for,  and  upon  which  we 
rest  a  reversal  of  the  order  of  dis- 
missal made  by  the  court  below,  Arm- 
strong ti.Toler,  11  Wheat.  {V .  S.)25S 
Green  v.  Collins,  3  Cliff.  (U.  S.)  494 
Dater  w.  Earl,  3  Gray  (IMass.),  482 
Armfield  v.  Tate,  7  Ired.  L.  (N.  Car.) 
258;  Read  w.Taft,  3  K.  I.  175;  Cheney 
V.  Duke,  10  Gill  &  J.  (Md.)  11 ;  Kreiss 
V.  Seligman,  8  Barb.  (N.  Y.)  439; 
Michael  v.  Bacon,  49  Mo.  474;  Bruns- 
wick t).  Valleau,  50  Iowa,  120;  Web- 
ber V.  Donnelly,  33  Mich.  469;  Bishop 
V.  Honey,  34  Tex.  245;  Wright  v. 
Hughes,  119  Ind.  324  (21  N.  E.  Rep. 
907 ) ;  Feineman  v.  Sachs,  33  Kan.  621 
(7  Pac.  Rep.  222) ;  Rose  v.  Mitchell,  6 
Colo.   102;     Banchor    v.   Mansel,   47 


Maine,  58;  Henderson  v.  Waggoner, 
2  Lea  (Tenn.),  133;  Gaylord  v.  Sora- 
gen,  32  Vt.  110  ;  Mahood  v.  Tealza,  26 
La.  Ann.  108;  Delavina  v.  Hill  (N. 
H.),  19  Atl.  Rep.  1000." 

'  Banchor  D.  Mansel,  47  Maine, 58,  per 
Appleton,  J. .  "In  the  present  case,  it 
appears  from  the  letters  of  the  plaint- 
iff that  the  liquors  were  to  be  kept  by 
the  master  of  the  vessel  carrying 
them  till  called  for  by  the  defendant, 
and  that  he  was  cautioned  against  the 
dangers  of,  and  advised  how  to  avoid, 
their  seizure.  The  plaintiff,  then,  not 
merely  knew  that  the  liquors  sold 
were  purchased  by  the  defendant,  to 
be  sold  by  him  in  violation  of  law, 
but  he  co-operated  with  and  aided  the 
defendant  in  his  efforts  to  evade  the 
law  and  to  elude  the  vigilance  of  its 
ofBcers.  Having  done  this,  he  asks 
this  court  to  enforce  a  contract  made 
under  such  circumstances  and  for  such 
purposes.  The  original  contract,  being 
in  violation  and  fraud  of  the  law  as  it 
then  existed,  was  void.  The  subse- 
quent repeal  of  the  prohibitory  laws 
of  the  state  can  not  restore  valid- 
ity to  a  contract  void  in  its  inception. 
Hathaway  v.  Moran,  44  Maine,  67; 
Milne  v.  Huber,  3  McLean  (U.  S.),, 
212;  Roby  v.  West,  4  N.  H.  285." 
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complete  the  transaction,  and  his  connection  therewith  ceases, 
the  vendor  may  maintain  an  action  for  the  price,  in  a  state  where, 
by  its  laws,  the  sale  would  be  prohibited.  But  if  it  enters  at 
all  as  an  ingredient  into  the  contract  between  the  parties  that 
the  goods  shall  be  illegally  sold,  or  that  the  seller  shall  do 
some  act  to  assist  or  facilitate  the  illegal  sale,  the  contract  will 
not  be  enforced.  Or,  if  the  goods  are  sold  to  be  delivered  in 
the  place  where  the  sale  is  prohibited,  the  purchaser  will  not  be 
held  liable.' 


§  1459.  Sale  of  lottery  tickets. — A  principal  can  not  recover 
money  received  by  its  alleged  agent  from  the  sale  of  lottery 
tickets  delivered  to  the  latter  by  the  former  under  an  agree- 
ment that  he  shall  account  for  the  proceeds,  when  such  sale 
is  not  only  illegal  but  declared  by  statute  to  be  a  misdemeanor.' 


'Smith  V.  Godfrey,  28  N.  H.  379, 
per  Appleton,  J.:  "In  Kreiss  v. 
Seligman,  8  Barb.  (N.  Y.)  439,  the  su- 
preme court  of  New  York  says  'that, 
where  a  party,  who  sells  goods  or  ad- 
vances money  to  another,  with  knowl- 
edge of  a  design  on  the  part  of  the  lat- 
ter to  put  the  money  or  goods  to  an 
unlawful  use,  does  no  act  whatever 
beyond  the  bare  sale  or  loan  in  aid  or 
furtherance  of  the  unlawful  object,  he 
can  not  recover.'  This  view  of  the 
law  is  recognized  by  the  supreme 
court  of  Massachusetts  inDater^.Earl, 
3  Gray  (Mass.),  482.  The  authorities 
bearing  upon  this  question  were  fully 
examined  by  Selden,  J.,  in  Tracy  v. 
Talmage,  14  N.  Y.  162,  and  it  was 
there  held  that  if  the  vendor,  with 
knowledge  of  the  intent  of  the  pur- 
chaser to  use  the  property  purchased 
for  an  unlawful  purpose,  do  any- 
thing beyond  making  the  sale,  in  aid 
or  furtherance  of  the  unlawful  de- 
sign, he  can  not  recover.  The  same 
question  came  before  the  court  of  ap- 
peal of  New  York,  in  Curtis  v.  Leavitt, 
15  N.  Y.  9,  and  the  doctrine  of  Tracy 
V.  Talmage,  14  N.  Y.  162,  was  unani- 
mously affirmed." 


^Mexican,  etc.,  Banking  Co.  ■B.Lich- 
tenstein,  10  Utah,  338;  37  Pac.  Rep. 
574,  per  Smith,  J.:  "The  evid^ce 
of  plaintiff  proved  that  it  furnished 
lottery  tickets  to  the  defendant,  and 
that  the  defendant  sold  them  for  the 
plaintiff,  and  collected ?1,682. 75  which 
he  refused  to  pay  over  to  the  plaintiff. 
The  only  question  raised  by  the  ap- 
peal is,  can  the  plaintiff  recover  of 
the  defendant  the  money  collected  by 
him  from  the  sale  of  the  lottery  tick- 
ets which  he  received  from  plaintiff, 
and  sold  for  it?  The  transaction  took 
place  in  San  Francisco.  The  laws  of 
California  were  introduced  in  evi- 
dence, and,  among  other  things,  pro- 
vide (Pen.  Code,  §  321) :  'Every  per- 
son who  sells,  gives,  or  in  any  man- 
ner whatever  furnishes  or  transfers 
to  or  for  any  other  person  any  ticket, 
chance,  share  or  interest,  or  any 
paper,  certificate  or  instrument  pur- 
porting or  understood  to  be  or  to  rep- 
resent any  ticket,  chance,  share  or 
interest  in  or  depending  upon  the 
event  of  any  lottery,  is  guilty  of  a 
misdemeanor.'  It  is  not  denied  that 
plaintiff  and  defendant  together  set 
about  to  deliberately  violate  this  stat- 
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When,  upon  the  back  of  f,  k  ttery  ticket,  an  offer  is  printed 
of  a  reward  to  any  person  producing  such  a  ticket  which 
has  not  been  promptly  cashed   upon   presentation,  such  offer 


ute,  and  deliberately  intended  and 
contrived  together  to  commit,  and  did 
commit,  the  crime  inhibited  by  it. 
The  contention  on  the  part  of  the  re- 
spondent is  that,  the  defendant  being 
an  agent  of  plaintiff,  and  having  re- 
ceived these  lottery  tickets  as  its 
agent,  and  having  sold  them,  he  can 
not  question  the  right  of  his  principal 
to  an  accounting  by  reason  of  any  de- 
fect in  their  title,  or  for  the  reason 
that  in  fact  no  value  was  parted  with 
when  the  tickets  were  sold.  The 
proposition,  as  stated  by  respondent 
in  his  brief,  is  as  follows:  'An  agent 
who  has  received  money  from  or  in 
behalf  of  his  principal  can  not  defeat 
an  action  brought  by  the  principal  to 
recover  it  upon  the  ground  that  the 
contract  under  which  the  money  was 
paid,  or  the  transaction  from  which  it 
was  realized,  or  the  purpose  to  which 
it  was  devoted,  was  illegal.'  Many 
authorities  are  cited  which  sustain 
this  proposition.  See  Planters'  Bank 
of  Tennessee  v.  Union  Bank  of  Lou- 
isiana, 16  Wall.  (U.  S.)  483;  McBlair 
V.  Gibbes,  17  How.  (TJ.  S.)  232 ;  Brooks 
V.  Martin,  2  Wall.  (U.  S.)  70 ;  Mechem 
on  Agency,  §  526 ;  Story  on  Agency, 
p.  620;  Armstrong  v.  American,  etc., 
Bank,  133  U.  S.  433-170;  10  Sup.  Ct. 
Eep.  450.  ilany  other  cases  are  cited, 
and  may  be  found, which,  in  a  general 
way,  sustain  the  proposition  con- 
tended for  by  the  respondent.  The 
real  vice  of  the  contention  on  the  part 
of  the  respondent  was  in  holding  that 
the  defendant  was  an  agent  of  the 
plaintiff  at  all.  Both  these  parties, 
plaintiff  and  defendant,  were  engaged 
irj  the  commission  of  crime,  each 
ai-ti\ely  participating  in  it.  TTnder 
our  statute,  both  are  principals  in  that 
act.     No  contract  between  themselves 


could  change  their  relations,  so  far  as 
the  law  is  concerned.  It  is  not  sim- 
ply a  case  jsvhere  the  plaintiff,  in  good 
conscience,  ought  not  to  insist  upon 
the  bargain  made  through  an  agent 
with  a  third  person,  nor  is  it  a  trans- 
action voidable  on  account  of  its  being 
against  public  policy,  but  the  transac- 
tion is  criminal  in  itself, — criminal  in 
California,  where  it  was  effectuated, 
and  criminal  in  Utah,  where  the  civil 
courts  are  asked  to  divide  the  pro- 
ceeds of  the  crime.  This,  it  seems  to 
us,  is  the  distinction  between  the 
cases  cited  by  the  respondent  and 
cases  which  hold  to  the  doctrine  that 
the  civil  court,  where  it  finds  both 
parties  in  equal  fault,  leaves  them  in 
the  same  condition  in  which  it  finds 
them.  Two  cases  are  cited  by  appel- 
lant which  appear  to  be  directly  in 
point  in  this  case  :  Lanahan  v.  Patti- 
Bon,  1  Flip.  (U.  S.)  410,  Fed.  Cas.  Ko. 
8,036,!andUda]l  v.  l^Ietcalf,  5  N.II.  396. 
Both  these  cases  appear  to  be  exactly 
alike.  The  one  at  bar,  and  the  mat- 
ter in  controversy  in  each,  was  money 
received  by  a  so-called  agent  for  the 
purchase  price  of  lottery  tickets.  It 
was  held  that  the  plaintiff,  the  lottery 
company,  in  neither  case  could  re- 
cover. The  employment  of  an  agent 
to  sell  tickets  in  a  lotter3'is  void.    See 


Mechem  on  Agency, 


5  38. 


Therefore, 


the  relation  never  in  fact  exists.  As 
we  have  already  stated,  both  parties 
are  principals.  They  are  both  in  equal 
fault,  and  it  would  appear  to  be  a 
monstrous  doctrine  if  participants  in 
crime  may  invoke  the  power  of  the 
civil  courts  to  determine  which  of  them 
is  entitled  to  a  particular  share  of  the 
spoils  resulting  from  their  criminal 
adventure.  If  they  may  do  this  in  a 
lottery  case,  there  certainly  can  be  no 
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of  reward  is  founded  on  the  illegal  contract  represented  by  the 
face  of  the  ticket  and  to  secure  the  performance  of  that  contract 
apd  is  itself  illegal  and  void." 

§  1460.  When  lottery  not  constnied  illegal. — The  law  will 
not  presume  a  contract  to  be  illegal,  or  against  public  policy  and 
so  void,  when  it  is  capable  of  a  construction  which  will  make  it 
lawful  and  valid.     A  contract  made  in  New  York  to  advertise 


I'eason  why  it  may  not  be  done  in  a 
case  where  one  steals  and  the  other 
receives  and  sells  the  stolen  goods, 
there  being  an  agreement  to  that  ef- 
fect in  advance.  If  an  action  were 
hied  for  an  accounting  by  the  thief 
against  the  person  with  whom  he  had 
an  agreement  to  receive  and  sell  stolen 
goods,  and  who  in  fact  so  received  and 
sold  them,  it  is  hardly  possible  that 
any  civil  court  would  hesitate  to  dis- 
miss such  action  upon  the  bare  pre- 
sentation of  it.  In  fact,  such  cases 
have  arisen,  and  the  solicitors  have 
been  punished  for  contempt  for  bring- 
ing such  matters  to  the  attention  of 
the  civil  courts,  and  the  parties 
hanged,  bee  Everett-. Williams,2Poth. 
Obi.  (by  Kvans)  3,  note ;  Spalding  v. 
Preston,  21  \'t.  9.  We  fail  to  see  any 
reason  why  this  c:ise  does  not  belong 
to  exactly  the  same  class.  This  money 
no  more  belongs  to  tlie  plaintiff  or  de- 
fendant than  if  it  had  Deen  stolen  by 
one  or  the  other  of  them,  or  both. 
They  have  simply  obtained  it  by 
means  of  a  criminal  enterprise,  and 
the  degree  of  crime  in  no  wise  changes 
the  relation  of  the  parties  to  each 
other.  In  Sykes  v.  Beadon,  L.  E.  11 
Ch.Div.  170,  Lord  Eldon  said  he  would 
not  sit  to  take  an  account  between 
two  robbers  on  Hounslow  heath.  No 
more  will  we  sit  to  take  an  account 
between  two  thieves  from  Sun  Fran- 
cisco, and  that  is  what  we  are  asked 
to  do  here." 

1  Dieckhoff  v.  Fox,  56  Minn.  438;  51 
N-  W.  Rep.  930,  per  Canty,  J. :     "It 


is  true  that  it  does  not  appear  whether 
or  not  plaintiff  purchased  this  lottery 
ticket  or  made  the  gambling  contract 
represented  by  it ;  and  counsel  argues 
that  this  offer  of  reward  was  not  in- 
tended for  such  purchasers  of  lottery 
tickets,  but  for  the  general  public,  as 
distinct  from  such  purchasers.  By  the 
terms  of  the  offer  of  the  reward,  the 
party  claiming  it  must  produce  the 
ticket  in  order  to  obtain  it.  We  can 
not  presume  that  the  offer  was  in- 
tended only  for  those  of  the  general 
public  who  might  pick  the  tickets  up 
after  the  purchaser  of  them  had 
thrown  them  away.  We  must  pre- 
sume that  the  intention  was  to  give 
the  holder  of  the  lottery  ticket,  in- 
directly, a  supposed  security  for  the 
payment  of  his  prize,  if  he  won  one, 
which  he  could  not  get  directly  under 
his  gambling  contract.  We  must  also 
presume  that  the  plaintiff  holds  the 
ticket  either  as  original  purchaser,  or 
under  him,  so  that  it  is  tainted  with 
illegality  in  his  hands.  We  are  of  the 
opinion  that  the  contract  represented 
by  the  offer  of  reward  is  founded  on, 
and  in  affirmance  of,  the  illegal  gam- 
bling contract,  and  made  to  secure  the 
performance  of  that  illegal  gambling 
contract,and  is  itself  illegal,  as  against 
public  policy.  Where  the  holder  of 
such  a  ticket  is  not  allowed  to  recover 
on  the  contract  expressed  on  the  face 
of  it,  he  will  not  be  allowed  to  turn  it 
over,  and  recover  on  the  contract  ex- 
pressed on  the  back  of  it." 
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a  lottery  in  other  states  will  not  be  held  illegal  in  the  absence 
of  proof  that  such  advertisement  violates  the  laws  of  those 
other  states.' 

§  1461.  Unlawful  consolidation  of  stock. — Under  the  Ala- 
bama law,  in  the  absence  of  express  statutory  authority,  there 
can  be  no  consolidation  of  the  stock  of  one  corporation  with 
that  of  another,  so  as  to  create  a  consolidated  company  com- 
posed of  the  stockholders  of  both  corporations;  and  to  attempt 
such  a  scheme,  over  the  objection  or  anticipated  objection  of  a 
minority  of  the  stockholders  in  either  corporation,  is  unlawfid 
and  against  public  policy.^ 

§  1462.    Physicians  and  plumbers  acting  without  licenses. — 

A  party  can  not  recover    for  services   rendered   as   physician 


1  Ormes  v.  Dauchj^  82  N.  Y.  443, 
per  Miller,  J..  "In  Charles  v.  The 
People,  1  N.  Y.  180,  which  arose 
upon  writ  of  error  upon  a  convic- 
tion upon  an  indictment  for  a  vio- 
lation of  the  statute  cited,  Bronson, 
J.,  says:  'Our  legislature  has  no  ex- 
tra-territorial jurisdiction ;  and,  when 
it  forbids,  in  unqualified  terms,  the 
doing  of  an  act,  it  must  always  be 
understood  that  the  thing  is  only  for- 
bidden in  this  state.'  The  publica- 
tion, therefore,  outside  of  the  state 
was  not  within  the  prohibition  of  the 
statute  of  this  state ;  and  as  there  is 
no  proof  that  the  law  of  any  other 
state  was  violated,  and  as  the  law  will 
not  presume  an  agreement  void  as  il- 
legal or  against  public  policy,  when  it 
is  capable  of  a  construction  which 
would  make  it  consistent  with  the 
laws  and  valid,  it  can  not  be  consid- 
ered as  illegal.  Curtis  v.  Gokey,  68 
N.  Y.  300.  Even  if  it  be  conceded 
that  at  common  law  lotteries  are  nui- 
sances and  illegal,  and  that  tlie  pre- 
sumj>tion  is  that  the  common  law  pre- 
vails in  other  states,  this  rule  can  not 
be  invoked  to  sustain  a  defense  to  a 
contract  which  was  legal  and  valid 
in  the  state  where  it  was  made." 


2 Tompkins  v.  Compton,  93  Ga.  520; 
21  S.  E.  Eep.  79,  per  Simmons,  J., 
citing  Mathan  v.  Tompkins,  82  Ala. 
437;  ]\remphis,  etc.,  Eailroad  Co.  v. 
Wood,  88  Ala.  630;  7  So.  Rep.  108: 
''On  this  point  there  was  no  con- 
test in  the  argument  before  us;  but 
it  was  contended  that  the  illegality 
of  the  attempted  consolidation  did 
not  affect  tlie  consideration  of  the 
notes  (1)  because  the  parties  to  whom 
the  notes  were  given  had  a  right  to 
sell  their  stock,  and  to  be  paid  for  it, 
no  matter  what  use  the  purchasers 
may  have  intended  to  make  of  it;  and 
(2)  because  the  intended  consolida- 
tion had  been  abandoned  before  the 
n:jtes  were  made,  and  they  were  given 
under  a  new  contract,  distinct  from 
the  original  contract  of  sale.  In  the 
state  in  which  this  contract  was  made 
it  has  been  held  that  a  sale  is  rendered 
illegal  on  the  part  of  the  seller,  as 
well  a.s  on  the  part  of  the  buyer,  if  the 
seller  knows  that  the  buyer's  purpose 
is  to  apply  the  subject  of  the  sale  to 
an  unlawful  use.  jNIilner  v.  Patton, 
49  Ala.  42.",  overruling  Thedford  v. 
McClintock,  47  Ala.  647;  Oxford  Iron 
Co.  V.  Spradley,  51  Ala.  171;  Ware  v 
Jones.  61  Ala.  288." 
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and  surgeon  unless  he  has  a  certificate  to  practice  medicine 
and  surgery,  as  required  by  statute.'  Under  the  New  York 
statute,  declaring  any  person  who  practices  as  a  physician 
within  the  state  without  first  obtaining  and  filing  the  certificate 
therein  mentioned,  guilty  of  a  misdemeanor,  a  physician  prac- 
ticing without  such  certificate  can  recover  no  compensation  for 
services  rendered,  although  the  statute  does  not  expressly  for- 
bid such  recovery.'  An  action  for  work,  labor,  and  services  and 
materials  furnished  as  a  plumber  can  not  be  maintained  unless 
plaintiff  produces  the  certificate  required  by  the  New  York  law, 
which  forbids  any  person  to  transact  business  of  a  plumber 
without  having  first  obtained  a  certificate  of  competency .° 

§  1463,  The  same  subject  continued. — The  laws  of  Texas 
make  it  a  misdemeanor  to  practice  medicine  without  obtaining 
a  certificate  of  professional  qualification  from  some  authorized 


'  Roberts t).  Levy  (Oal.  1892),  31  Pac. 
Rep.  570,  per  Garoutte,  J. .  "If  plaint- 
iff stands  upon  the  claim  for  medical 
services  which  was  presented  to  the 
administrator,  then  his  failure  to  pro- 
cure a  certificate  to  practice  medicine 
as  required  by  the  statute  defeats  his 
right  of  recovery.  This  was  so  decid- 
ed in  Gardner  v.  Tatum,  81  Cal.  370; 
22  Pac.  Rep.  880." 

2  Fox  V.  Dixon,  12  N.  Y.  Supl.  267, 
per  Learned,  P.  J. .  "It  is  a  settled 
principle  that  one  can  not  recover 
compensation  for  doing  an  act,  to  do 
which  is  forbidden  by  law, and  is  a  mis- 
demeanor. The  contrary  rule  would 
make  an  absurdity.  It  would  permit 
one  to  hire  another  to  commit  a  mis- 
demeanor, and  would  compel  the  pay- 
ment of  the  contract  price  for  doing 
what  the  law  forbids.  Whether  this 
statute  is  wise  or  not,  we  can  not  ex- 
amine. It  is  enacted  in  the  interest 
of  the  health  of  the  public,  to  prevent 
incompetent  persons  from  practicing 
as  physicians.  We  must  give  effect  to 
it.  And  we  can  not  permit  a  recovery 
of  compensation  for  doing  an  act 
which  this   statute   declares  to  be  a 


misdemeanor.  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261.  It  would  seem 
that  the  intention  of  the  learned  jus- 
tice, who  tried  the  case,  could  not 
have  been  called  to  the  statute ;  for 
he  states  that  the  inhibition  had  heen 
removed  by  the  legislature,  and  that 
now  anybody  can  practice." 

'  Bloom  V.  Saberski,  28  N.  Y.  Supl. 
731,  per  Bookstaver,  J. :  "In  Ferdon 
V.  Cunningham,  20  How.  Pr.  (N.  Y.) 
154,  we  held  that  a  contract  for  serv- 
ices by  a  public  cartman,  who  had  not 
obtained  a  license,  as  required  by  a 
city  ordinance,  which  merely  affixed 
a  penalty  for  keeping  and  using  a 
public  cart  without  first  obtaining  a 
license,  was  void,  and  an  action  for 
services  by  a  cartman  not  having  a 
license  could  not  be  maintained."  In 
Lanzer  v.  Unterberg,  29  N.  Y.  Supl. 
683,  per  Newberger,  J.:  "It  was  the 
duty  of  the  plaintiff  to  have  produced, 
on  the  trial  of  this  action,  evidence  of 
his  having  complied  with  the  law. 
Ferdon  v.  Cunningham,  20  How.  Pr. 
(N,  Y.)  154 ;  Bloom  v.  Saberski  (Com. 
PI.),  28  N.  Y.  Supl.  731." 
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board  of  medical  examiners,  or  without  a  diploma  from  some 
accredited  medical  college,  chartered  by  the  legislature  of  the 
state,  or  its  authority,  in  which  the  same  is  situated.  And, 
even  after  the  certificate  or  diploma  is  obtained,  it  is  a  penal 
offense  not  to  have  filed  the  certificate  or  diploma  for  record 
with  the  clerk  of  the  district  court  of  the  county  in  which  the 
physician  resides.  In  that  state  a  person  serving  as  a  physi- 
cian, without  having  a  certificate  of  qualification  as  required 
by  statute,  can  not  recover  for  such  services.'      In  Tennessee 


'  Kenedy  v.  Schultz,  6  Texas  C.  App. 
461 ;  25  S.W.Rep.667,per  Fly.J. .  "The 
civil  statute  (article  3632)  provides 
that  every  applicant  to  practice  medi- 
cine in  Texas,  whether  he  has  a  medi- 
cal diploma  or  not,  must  be  examined 
by  the  board  of  examiners;  and  in 
the  exceptions  none  are  mentioned 
but  those  qualified  to  practice  medi- 
cine under  the  act  of  May  16,  1873, 
those  who  hail  been  regularly  engaged 
in  the  general  practice  of  medicine  in 
Texas  for  five  years  prior  to  January 
1,  1875,  and  females  who  follow  the 
practice  of  midwifery,  strictly  as  such. 
Revised  Statutes,  art.  3637.  AVhile  a 
physician  must  violate  the  civil  stat- 
ute to  practice  medicine,  even  when 
he  has  a  diploma,  without  first  obtain- 
ing a  certificate  from  a  board  of  medi- 
cal examiners,  yet  under  the  criminal 
st;',tute  it  would  seem  that  a  diploma 
from  a  chartered  accredited  medical 
college  will  exempt  from  punishment 
under  Penal  Code,  art.  396,  but  under 
article  398  it  is  a  violation  of  law  to 
fail  to  record  either.  The  petition  al- 
leges that  appellant  had  a  diploma 
from  'a  reputable  American  medical 
college;'  but  there  is  no  allegation 
that  it  had  ever  been  recorded,  as  re- 
quired by  law.  The  laws,  both  civil 
and  criminal,  were  passed  for  the  pro- 
tection of  the  public  against  charlatans 
and  quacks  who  might  engage  in  the 
profession  of  the  practice  of  medicine. 
******     Fox  V.  Dixon,  12 


N.  Y.  Supl.  267.  The  ground  of  this 
decision  was  that  it  was  a  violation  of 
a  penal  statute  to  practice  without  the 
certificate.  In  California  it  is  said 
that,  the  statute  making  it  a  misde- 
meanor to  practice  medicine  without  a 
certificate  from  a  medical  board,  re- 
muneration for  services  rendered  while 
the  physician  had  no  such  certificate 
can  not  be  recovered.  Gardner  o. 
Tatum,  81  Cal.  370;  22  Tac.  Rep.  880; 
Roberts  ti.LevytCal.),  31  Pac.Rep.570. 
In  Kansas  it  is  held  that  a  physician 
practicing  medicine  without  comply- 
ing with  the  law  can  not  recover  pay 
for  services  rendered;  the  decision 
being  based  on  the  ground  that  it 
would  be  contrary  to  public  policy  to 
peruiit  the  recovery.  Underwood  v. 
Scott,43Kan.714;  23Pac.Rep.942.  The 
Kansas  statute,  as  does  ours,  provides 
that  no  person,  save  the  exceptions, 
shall  be  permitted  to  practice  medi- 
cine, in  any  of  its  branches  or  depart- 
ments, without  having  first  obtained 
and  recorded  a  certificate  of  qualifica- 
tion from  some  authorized  board  of 
medical  examiners.  In  North  Caro- 
lina it  is  held  that  a  contract  under 
which  a  physician ,  not  having  a  license 
as  required  by  law,  rendered  services, 
was  void,  and  he  could  not  recover 
pay  for  the  same.  This  decision  was 
undei'  a  law  that  provides  that  'no  per- 
son shall  practice  medicine  or  surgery, 
nor  any  of  the  branches  thereof,  nor 
in  any  case  prescribe  for  the  cure  of 
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it  is  held  that  a  physician  practicing  without  getting  the  cer- 
tificate required  by  statute  can  not  recover  upon  an  account 
for  medical  services  rendered ;  and  the  ground  of  this  decision 
is  thus  stated:  When  a  statute  has  for  its  manifest  purpose 
the  promotion  of  some  object  of  public  policy,  and  prohibits 
the  carrying  out  of  a  profession,  occupation,  trade  or  business, 
except  in  compliance  with  the  statute,  a  contract  made  in  vio- 
lation of  such  statute  can  not  be  enforced.' 

§  1464.  Non-resident  physicians — ^Indiana  statute. — A  phy- 
sician called  from  another  county,  as  being  the  nearest  physician 
with  the  requisite  skill  to  perform  an  amputation  immediately 
necessary  to  save  a  patient's  life,  and  who  had  not  sufficient 
time  to  procure  the  license  required  by  the  Indiana  statute,  can 
recover  for  the  amputation,  but  not  for  subsequent  visits,  after 
he  had  time  to  procure  a  license.  In  an  action  by  a  non- 
resident physician  for  medical  services,  an  instruction  that  a 
qualified  physician  or  surgeon  from  another  county  or  state,  if 
called  for  consultation,  or  because  of  some  special  skill  or 
ability,  or  if  there  was  an  emergency  requiring  his  attendance, 

diseases,  for  fee  or  reward,  unless  lie  767.  This  case  emphasizes  the  principle 
shall  have  been  first  licensed  so  to  do  that  the  mere  fact  that  an  act  is  not 
in  the  manner  hereinafter  provided ;  punishable  under  the  penal  code,  but 
provided,  that  no  person  who  shall  is  in  violation  of  the  civil  statute, 
practice  in  violation  of  this  chapter  would  render  the  contract  void.  We 
shall  be  guilty  of  a  misdemeanor.'  In  are  of  the  opinion  that  the  petition 
rendering  this  opinion,  the  court  said:  shows  on  its  face  that  appellant  was 
'The  performance  of  such  services  for  practicing  medicine  without  having 
fee  or  reward  was  absolutely  prohib-  complied  with  the  terms  of  the  law,  as 
ited  by  the  statute,  and  the  contract  embodied  in  title  73,  arts.  3625-3638, 
was  therefore  void  in  its  inception.  It  inclusive,  and  that  it  would  be  con- 
is  immaterial  whether  the  act  was  trary  to  public  polity  to  enforce  his 
malum  in  se  or  merely  malum  prohib-  contracts  in  the  courts  of  the  country. 
Hum.  Ruffin,  C.  J.,  in  Sharp  v.  The  law  was  passed  for  the  public 
Farmer,  4  Dev.  &  B.  (N.  Car.)  122,  good,  both  in  protecting  it  from  acts 
said  that  the  distinction  between  these  of  empiricism,  and  at  the  same  time 
'was  never  sound,  and  is  entirely  dis-  shielding  a  noble  profession  from  un- 
regarded; for  the  law  would  be  false  worthy  and  unskillful  members.  Courts 
to  itself  if  it  allowed  a  party,  through  can  not  countenance  violations  of  the 
its  tribunals,  to  derive  advantage  from  law  by  enforcing  contracts  made  in 
a  contract  made  against  the  intent  and  defiance  of  it." 
express  provisions  of  the  law.'  Puckett        '  Haworth  v.  Montgomery,  91  Tenn. 


V 


Alexander,102  N.Car.95 ;  8  S.E.Rep.     16 ;  18  S.,W.  Rep.  399. 
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to  save  life,  can  recover,  although  the  statute  requires  physicians 
and  surgeons  to  have  a  license  before  they  can  practice,  or  col- 
lect for  services  rendered,  is  erroneous.' 


'  Board  of  Comrs.  of  Adams  County 
V.  Cole,  9  Ind.  App.  474 ;  36  N.W.  Eep. 
912,  per  Gavin,  J. :  "Appellee's  right 
to  recover  is  not  controverted,  unless 
forbidden  by  the  provisions  of  section 
7322,  Revised  Statutes  1894.  See  Board 
of  Comrs.  v.  Lomax,  5  Ind.  App.  567; 
32  N.  E.  Rep.  800.  Counsel  for  appel- 
lant, however,  argue  very  earnestly 
that  the  complaint  is  insufficient,  in- 
asmuch as  it  shows  that  appellee  had 
no  license  to  practice  medicine  in  the 
county  of  Adams,  as  required  by  the 
act  approved  April  11,  1885,  regulat- 
ing the  practice  of  medicine  and  sur- 
gery in  this  state.  Revised  Statutes, 
§§  7318,  7323.  Counsel  for  appellee, 
on  the  other  hand,  gravely  contend 
that,  because  the  appellee  was  not  in 
the  habit  of  practicing  his  profession 
in  the  county  of  Adams,  therefore  the 
amputation,  in  this  case,  and  the  vis- 
its and  dressing  of  the  wound  from 
July  24  to  August  12,  1886,  did  not 
amount  to  a  practicing  of  medicine 
and  surgery  in  that  county,  in  the 
sense  contemplated  by  the  statute.  If 
this  contention  were  correct,  the  stat- 
ute would  be  little  more  than  a  dead 
letter.  The  practice  of  medicine  and 
surgery  consists  in  the  application  of 
science,  skill  and  experience  to  the 
cure  or  alleviation  of  the  ailments  of 
the  human  body ;  •  and,  whether  a  phy- 
sician exercises  his  skill  upon  one  pa- 
tient, or  upon  a  greater  number,  he  is, 
in  each  case,  engaged  in  the  practice  of 
his  profession.  This  statute  requires 
every  physician  or  surgeon  desiring 
to  practice  his  profession  in  this  state 
to  procure  a  license  therefor ;  and  sec- 
tion 7322  enacts,  in  so  many  words, 
that  'no  cause  of  action  shall  lie  in  fa- 
vor of  any  person  for  services  as  phy- 
sician, surgeon  or  obstetrician  who 


had  not,  prior  to  the  rendition  of  such 
services,  procured  a  license  to  practice 
as  herein  provided  for.'  This  statute 
has  been  upheld  by  several  decisions 
of  the  supreme  court.  Eastman  v. 
State,  109  Ind.  278;  10  N.  E.  Rep.  97; 
Orr  V.  Meek,  111  Ind.  40;  11  N.  E. 
Rep.  787;  State  v.  Green,  112  Ind. 
462;  14  N.  E.  Rep.  352;  Benham  v. 
State,  116  Ind.  112;  18  N.  E.  Rep. 
454.  According,  then,  to  the  letter  of 
the  law,  strictly  and  literally  inter- 
preted, the  appellee  could  recover 
nothing.  Courts  are  not,  however, 
always  required  to  give  full  force  to 
the  exact  letter  of  the  law,  but  are 
oftentimes  permitted — nay,  more,  re- 
quired— to  relax  somewhat  the  rigor 
of  an  exact  compliance.  Schmidt  i'. 
State,  78  Ind.  41 ;  City  of  Evansville 
V.  Summers,  108  Ind.  189;  9  N.  E. 
Rep.  81.  In  Parish  v.  Foss,  75  Ga. 
439,  a  recovery  was  allowed  for  serv- 
ices rendered  without  registration, 
where  the  physician  registered  as 
soon  as  he  could.  So  far  as  the  am- 
putation itself  is  concerned,  the  com- 
plaint shows  that  it  was  sixteen  miles 
to  the  county  seat,  and  that  tlie  ap- 
pellee did  not  have  time  to  go  to  the 
clerk's  office  to  procure  a  license  with- 
out endangering  the  life  of  the  pa- 
tient; 'that  there  was  a  pressing  emer- 
gency and  an  urgent  necessity  to  am- 
putate the  said  leg  as  soon  as  it  could 
be  done,  in  order  to  save  the  life  of 
the  said  Long.'  This  is,  we  think, 
one  of  those  exceptions  contemplated 
in  the  case  of  Orr  v.  Meek,  111  Ind. 
40 ;  11  N.  E.  Rep.  787,  where  the  court 
said :  'It  may  be  that  there  are  cases 
where  the  courts  would  hold  that  the 
statute  does  not  apply  in  its  full  vig- 
or, as  where  there  is  an  emergency 
demanding  prompt   action,'  etc.     To 
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§  1466.    Minors  working  in  factories. — No  action  lies  to  re- 
cover a  minor's  wages  earned  in  violation  of  the  Rhode  Island 

against  quacks  and  other  irresponsi- 
ble, incompetent  physicians.  It  is 
better  that  competent  physicians 
should  suffer  some  inconveniences 
than  that  the  door  should  be  opened 
wide  for  the  incompetent.  If  a 
physician  may  safely  practice  his 
profession  without  a  license  because 
some  one — wise  or  unwise — judges 
him  to  have  special  qualifications 
for  the  treatment  of  certain  ail- 
ments, and  'the  call  is  made  be- 
cause of  some  special  skill  or  ability 
of  the  physician  in  a  particular  branch 
of  his  profession,'  then  there  will  re- 
main few  practitioners  in  all  the  land 
who  may  not  utterly  disregard  the 
provisions  of  the  law.  All  that  would 
be  necessary  for  him  to  show  would 
be  that  he  was  called  to  visit  his  pa- 
tient'because  of  some  special  skill  or 
ability' in  the  treatment  of  some  given 
infirmity;  and  this  he  could  always 
do,  for  the  very  reason  for  his  call 
was  that  his  patient  believed  him  to 
be  possessed  of  such  special  skill  and 
ability.  The  law  does  not  require 
what  is  unreasonable  or  impossible, 
and  we  think  that  the  appellee  was 
entitled  to  compensation  for  the  am- 
putation, even  though  he  did  not  have 
a  license,  if  rendered  in  the  emergen- 
cy alleged ;  but  he  was  entitled  to  no 
compensation  for  his  after  services, 
for  which  there  was  ample  time  to 
procure  a  license  as  required  by  law. 
The  right  to  recover  is  not  to  be  ex- 
tended beyond  the  necessity  of  the 
actual  emergency.  People  v.  Lee  Wah, 
71  Cal.  80;  11  Pac.  Eep.  851;  Terre 
Haute,  etc.,  Eailroad  Co.  v.  McMur- 
ray,  98  Ind.  358;  Toledo,  etc..  Rail- 
road Oo.  V.  Mylott,  6  Ind.  App.  438 ; 
83  N.  E.  Eep.  135.  With  the  views 
which  we  have  expressed  as  to  the  law 
applicable  to  this  case,  the  instruc- 
tion was  erroneous,  under  any  evi- 
dence admissible  under  the  issues." 


hold  that  appellee's  conduct,  thus  far, 
was  within  the  inhibition  of  the  stat- 
ute would  be  the  extreme  of  inhu- 
manity. This  does  not,  of  course,  jus- 
tify the  appellee  in  continuing  his  at- 
tendance upon  his  patient,  day  after 
day,  without  procuring  a  license  for 
the  practice  of  his  profession  in  Ad- 
ams county,  but  it  does  show  that  he 
was  entitled  to  some  relief,  and  the 
complaint  must  therefore  be  held 
good.  Among  the  instructions  to  the 
jury  complained  of  is  the  following : 
'There  is  a  statute  of  this  state  requir- 
ing a  physician  to  procure  a  license  to 
practice  medicine  and  surgery  before 
he  can  engage  in  the  practice  within 
the  state,  or  collect  a  claim  for  serv- 
ices rendered  without  having  a  li- 
cense. This  statute,  however,  is  not 
to  be  applied,  within  the  strictness  of 
the  letter,  in  every  case.  For  instance, 
if  a  physician,  competent  and  quali- 
fied, from  another  state  or  county, 
were  called  on  a  professional  visit  for 
consultation,  or  the  call  is  made  be- 
cause of  some  special  skill  or  ability 
of  the  physician  in  a  particular  branch 
of  his  profession,  or  there  was  an  ex- 
isting emergency  for  the  attendance 
of  such  physician,  in  order  to  save 
life,  and  under  such  circumstances 
the  physician  acted  without  procuring 
a  license,  such  physician  would  be  en- 
titled to  recover  for  his  services  thus 
rendered,  notwithstanding  he  had  no 
license,  and  the  law  would  aid  him  in 
making  such  collection.'  We  are  sat- 
isfied that  by  this  charge  the, learned 
judge  gave  to  the  jury  altogether  too 
wide  a  latitude  in  the  interpretation 
of  the  law.  It  is  the  duty  of  the  courts 
to  uphold,  not  to  weaken,  the  acts  of 
the  legislature,  when  such  acts  are  not 
in  conflict  with  the  constitution.  But 
to  sustain  this  instruction  would  be 
to  break  down  a  wise  statute,  intend- 
ed to  protect  the  people  of  the  state 
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statutes,  which  prohibit  the  employment  of  certain  minors  in 
manufacturing  establisliments.' 


'  Birkett  v.  Chatterton,  13  R.  I.  299, 
per  Durfee,  C.  J. :  "It  is  settled  that 
when  a  party  has  paid  money  or  de- 
livered personal  property  on  a  con- 
tract which  is  illegal  because  it  in- 
volves the  violation  of  a  statute,  he 
can  recover  it  back  in  an  action  com- 
menced while  the  contract  remains 
simply  executory,  the  recovery  being 
had,  not  under  the  contract,  which  is 
void,  but  in  disaffirmance  of  it,  on  a 
promise  implied  or  right  existing  inde- 
pendently of  it.  Spring  Co.  v.  Knowl- 
ton,  103  TJ.  S.  49 ;  Chitty  on  Contracts, 
11th  Am.  ed.  944.  The  case  at  bar 
does  not  fall  under  this  rule,  for  in 
the  case  at  bar  the  plaintiff  has  him- 
self executed  the  contract.  There  are 
cases  which  go  further  and  hold  that 
money  so  paid  or  property  .«o  deliv- 
ered can  be  recovered  back,  even 
after  the  contract  has  been  fully  exe- 
cuted, if  the  plaintiff  is  an  innocent 
party,  or  is  not  in  pari  delicto  with  the 
defendant.  Tracy  v.  Talmage,  14 
N.  Y.  162.  In  this  case  also  the  re- 
covery is  had,  not  under,  but  inde- 
pendently of  the  contract,  the  con- 
tract being  treated  as  a  nullity.  Can 
the  plaintiff  recover  on  the  authority 
of  those  latter  cases,  recovering,  of 
course,  on  a  quantum  meruit  the  value 
of  his  services?  Can  he  be  regarded 
as  an  innocent  or  comparatively  inno- 
centand  unoffending  party?  Wethink 
not.  The  cases  which  support  the 
doctrine  last  stated  are  cases  where 
the  statutory  prohibition  is  directed 
solely  against  the  defendant.  That  is 
not  this  case.  Here  the  prohibition  is 
directed,  not  against  particular  per- 
sons, but  against  a  particular  thing, 
namely,  the  employment  of  minors  in 
manufacturing  establishments.  The 
language  of  the  statute  is,  "no  minor, 
etc.,  shall  be  employed,'  which  means 
not  only  that  no  manufacturer  shall 
employ  any  minor,  but  also,   what  it 


says,  that  no  minor  shall  be  employed, 
the  employment  itself  being  interdict- 
ed. The  plaintiff  is  therefore  suing  for 
compensation  for  having  violated  the 
statute,  for  having  done  a  forbidden 
thing,  which  is  very  different  from  su- 
ing for  money  or  property  paid  or  de- 
livered on  a  contract,  the  execution  of 
which  does  not  involve  the  plaintiff  in 
the  violation  of  any  statute,  but  only 
the  defendant.  Thomas  v.  City  of 
Richmond,  12  Wall.  (IT.  S.)  349,  356. 
It  is  argued  that  the  prohibition  of  the 
statute  can  not  have  been  meant  to  in- 
clude minors  employed,  because  such 
minors  are  not  subjected  to  any  pun- 
ishment, but  only  their  employers,  or 
their  parents  and  guardians,  consent- 
ing to  their  employment.  The  argu- 
ment would  be  unanswerable  if  the 
prohibition  were  simply  implied  from 
the  punishment  prescribed.  The  pro- 
hibition is  express.  Probably  the  rea- 
son why  minors  employed  are  not  sub- 
jected to  punishment  is  because  ordi- 
narily they  have  no  will  or  choice  in 
the  matter.  Again  it  may  be  said 
that  the  statute  was  designed  for  the 
benefit  of  the  minor,  and  ought  not  to 
be  directed  against  him.  The  statute 
was  doubtless  intended  for  the  good 
of  the  minor,  but  also  for  the  good 
of  the  public;  and  the  legislature 
seems  to  have  thought  that  the  surest 
way  to  make  it  effectual  was  not  only 
to  punish  the  more  responsible  offend- 
ers, but  also  to  forbid  the  obnoxious 
employment,  thus  making  it  a  malum 
prohibitum,  for  engaging  in  which  no 
action  will  lie  in  favor  of  any  person. 
The  law  will  not  help  a  man  get  paid 
for  doing  what  the  law  says  shall  not 
be  done.  1  Parsons  on  Contracts, 
456,  459;  Broom's  Legal  Maxims,  720, 
745 ;  Peck  v.  Burr,  10  N.  Y.  294 ;  Levy 
V.  Yates,  8  A.  &  E.  120;  G;-l!ini  v. 
Laborie,  5  T.  R.  242." 
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§  1466.  Gambling  contracts  void  although  on  indifferent  mat- 
ters.— It  makes  no  difference  that  a  bet  or  wager  is  made  to 
assume  the  form  of  a  contract.  Gambling  is  gambling  even 
if  it  is  carried  on  under  the  guise  of  legitimate  trade.'  At  com- 
mon law  wagering  contracts  upon  indifferent  matters  were 
valid. ^     But  those  which  tended  to  a  breach  of  the  peace,  or  to 

'  Irwin  1).  Williar,  110  U.S.  499,508.    416;   Good  v.  Elliott,   3  T.   R.   693; 
2 Bernard  1).  Taylor  (1893),  23  Ore.     Jones  v.   Randall,   1  Cowp.  37;   Da 

(1913) 


1914  STOCK    EXCHANGE    AND    GAMBLING    CONTKACTS.        §  1467 

injure  the  feelings,  character  or  interest  of  third  persons,  or  to 
militate  against  the  principles  of  morality,  or  of  sound  policy, 
were  void.'  The  Oregon  doctrine  is  that  wagers,  although  on 
indifferent  subjects,  are  inconsistent  with  good  morals,  and  as 
such  are  void,  as  against  public  policy.* 

§  1467.  Kentucky  wagers — Recovery. — A  place  where  per- 
sons habitually  assemble  to  bet  or  wager  monej''  or  property  on 
the  prospective  rise  and  fall  in  the  prices  of  stocks,  bonds, 
grain,  and  articles  of  value,  is,  in  law,  a  common  gambling 
house,  and  the  person  owning  and  controlling  it  is  guilty  of 
the  offense  of  keeping  a  disorderly  house,  although  there  is  no 
penal  statute  applicable  to  that  particular  species  of  gambling.'  A 
contract,  although  in  form  one  for  the  sale  and  future  delivery  of 
personal  property,  yet  entered  into  with  no  intention  to  deliver, 
but  to  be  carried  out  by  a  mere  settlement  of  difference  between 


Costa  V.  .Tones,  2  Cowp.  729;  Bunn  v. 
Riker,  4  Johns.  (N.  Y.)  426  (4  Am. 
Dec.  292). 

'  4  Kent's  Commentaries,466 ;  Green- 
hood  on  Public  Policy,  226.  In  Irwin 
V.  Williar,  110  U.  S.  499,  510,  the  Su- 
preme Court  of  the  United  States  says 
of  wagering  contracts :  "In  England, 
it  is  held  that  the  contracts,  although 
wagers,  were  not  void  at  common  law, 
and  that  the  statute  has  not  made 
them  illegal,  but  only  non-enforcible, 
Thacker  v.  Hardy,  uhi  supra,  while 
generally,  in  this  country,  all  wager- 
ing contracts  are  held  to  be  illegal 
and  void  as  against  public  policy. 
Dickson's  Executor  v.  Thomas,  97 
Pa.  St.  278;  Gregory  !-.  Wendell,  40 
Mich.  432  ;  Lyon  v.  Culbertson,  83  111. 
33  ;  Melchert  v.  American  Union  Tele- 
graph Co.,  3  McCrary  (U.  S.),521; 
11  Fed.  Rep.  193,  and  note;  Barnard 
V.  Backhaua,  52  Wis.  593 ;  Kingsbury 
V.  Kirwan,  77  N.  Y.  612;  Story  v. 
Salomon,  71  N.  Y.  420;  Love  v.  Har- 
vey, 114  Mass.  80." 

2  Bernard  v.  Taylor,  23  Ore.  416; 
31  Pac.  Eep.  968,  per  Lord,  C.  J.: 
"All  wagers  in  contravention  of  the 


positive  provisions  of  any  statute  are 
also  void.  Of  late  years,  by  legisla- 
tion and  judicial  decision,  the  hostility 
to  wagers  of  every  nature  has  been 
marked.  This  is  doubtless  due  to  the 
increase  of  betting  and  the  evil  conse- 
quences resulting  therefrom.  As 
O'Neal,  J.,  said:  'Every  bet  tends 
directly  to  beget  a  desire  of  possess- 
ing another's  money  or  property  with- 
out an  equivalent.  Men  acted  upon 
by  such  influences  easily  become 
gamblers,  and  then  the  road  to  every 
other  vice  is  broad  and  plain.'  Rice 
V.  Gist,  1  Strobh.  (S.  Car.)  82.  And  the 
tendency  of  judicial  opinion  in  repu- 
diating all  kinds  of  wagers  is  well 
illustrated  in  Love  v.  Harvey,  114 
Mass.  80,  wherein  Gray,  C.  J.,  says: 
'It  is  inconsistent  with  the  policy  of 
our  laws  and  with  the  performance  of 
duties  for  which  courts  of  justice  are 
established,  that  judges  and  juries 
should  be  occupied  with  every  frivo- 
lous question  upon  which  idle  and 
foolish  persons  may  choose  to  lay  a 
wager. ' ' '  Eldred  v.  Malloy ,2  Colo .  320. 
'  Kneffler  v.  Commonwealth,  94  Ky. 
359. 
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the  contract  price  and  market  price  on  the  day  for  delivery,  is 
a  mere  wager  and  not  to  be  enforced.'  And  under  the  Kentucky 
statutes,  a  party  to  such  a  contract  is  entitled  to  recover  back 
from  another  engaged  in  such  transaction  money  lost  by  wa- 
gering upon  the  future  rise  and  fall  in  the  price  of  bonds,  stocks, 
provisions,  or  other  personal  property,  and  paid  in  settlement 
of  differences  between  contract  and  market  prices,  when  no  de- 
livery was  made  or  intended.* 

§  1468.  Not  gambling,  if  delivery  contemplated. — A  person 
may  make  a  contract  for  the  sale  of  personal  property  for  fu- 
ture delivery  which  is  not  his  at  the  time.  Merchants  and 
traders  often  do  this.  A  contract  for  the  sale  of  personal  prop- 
erty which  the  vendor  does  not  own  or  possess,  but  expects  to 
obtain  by  purchase  or  otherwise,  is  binding  if  an  actual  trans- 
fer of  property  is  contemplated.  A  transaction  which  on  its 
face  is  legitimate  can  not  be  held  void  as  a  wagering  contract 
upon  a  showing  that  one  party  only  so  understood  and  meant 
it  to  be.  The  proof  must  go  further,  and  show  that  this  un- 
derstanding was  mutual — that  both  parties  so  understood  the 
transaction.  If,  however,  at  the  time  of  entering  into  a  con- 
tract for  a  sale  of  personal  property  for  future  delivery  it  be 
■contemplated  by  both  parties  that  at  the  time  fixed  for  delivery 
the  purchaser  shall  merely  receive  or  pay  the  difference  be- 
tween the  contract  and  the  market  price,  the  transaction  is  a 
wager,  and  nothing  more.  Where,  in  an  action  by  cotton  fac- 
tors for  commissions  earned  and  advances  made,  the  defense 
was  that  the  contracts  from  which  the  claims  accrued  were 
wagering  contracts,  but  the  evidence  failed  to  show  that  eithe'r 
plaintiffs  or  defendants  had  any  understanding  that  the  goods 
sold  were  not  to  be  delivered,  and  it  was  shown  that  the  rules 
of  the  cotton  exchange  at  which  the  purchases  were  made  rec- 
ognized no  contracts  except  for  the  purchase  and  sale  of  cotton 
that  was  to  be  actually  delivered,  it  was  held  that  the  defense 

'  Beadles,  Wood  &  Co.  v.  MoElrath        ^  Lyons  v.  Hodgen  &  Miller,  90  Ky. 
&  Co.,  85  Ky.  230.  280. 
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was  not  sustained  by  the  evidence.'  Where,  in  an  action  on 
bonds  given  in  settlement  of  a  claim,  defendant  testified,  in 
regard  to  his  original  indebtedness  to  complainants,  that  they 
claimed,  "after  absorbing  a  specified  sum  in  cash  of  margins 
on  wheat,"  that  he  owed  them  a  large  balance,  which  he  dis- 
puted, but  finally  compromised,  and  he  proposed  to  show  that 
such  claims  arose  out  of  dealings  between  the  parties  on  the 
Chicago  board  of  trade,  it  was  held  that  this  did  not  establish 
that  the  claims  arose  from  a  gambling  transaction.'  It  is  well 
settled  that  a  contract  for  the  future  delivery  of  merchandise 
or  tangible  property  is  not  void,  whether  such  property  is  in 
existence  in  the  hands  of  the  seller  or  to  be  subsequently  ac- 
quired.' And  the  burden  is  upon  the  party  who  seeks  to  im- 
peach such  a  transaction  to  furuish  affirmative  proof  of  its 
illegality.'  He  who  would  defeat  the  validity  as  between 
factor  and  principal  of  a  contract  for  the  purchase  of  grain, 
must  show  that  all  of  the  contracting  parties  contemplated  that 
there  should  be  no  actual  deliver}'. °  A  contract  of  sale  for  the 
future  delivery  of  cotton  is  binding,  unless  it  be  shown  that  it 
was  the  intention  of  both  parties  thereto  that  there  should  be 
no  actual  delivery,  but  only  a  settlement  by  the  payment  of  the 
difference  between  the  contract  price  and  the  market  price 
when  the  delivery  is  to  be  made.  Where  a  contract  of  doubt- 
ful import  may  be  construed  as  legal  or  illegal,  that  construc- 
tion must  be  adopted  which  makes  it  legal,  and  the  burden  of 
proof  is  upon  him  who  sets  up  the  illegality  of  a  contract  to 
show  everything  necessary   to  render  it  so.^     A  contract  for 

'Bibb  V.  Allen,   13  Sup.  Ct.  Rep.  508;  Teasdale  «.  McPike,  26  Mo.  App. 

950;  149  U.  S.  481.  341. 

"Lloyd  V.  Preston,  13  Sup.  Ct.  Eep.  'Teasdale  v.  McPike,  25  Mo.  App. 

131 ;  146  U.  S.  630.  341. 

3  Bibb  V.    Allen,   149  V.   S.   481;  2  SQlay  v.   Allen,  63  Miss.   426,  per 

Kent's  Commentaries, 468,  and  author-  Arnold,  J. :     "The  character  of  such 

ities  cited  in  notes.     See  also,  Haw-  an  operation  is  derived  from  the  in- 

ley  V.  Bibb,  69  Ala.  52 ;  "Wall  v.  Schnei-  tention  of  the  parties,  and  such  party 

der,  59  Wis.  352;  Perryman  v.  Wolffe,  must  concur  in  the  vicious  intent  to 

93  Ala.  290.  bring  the  transaction  under  the  de- 

*  Roundtree  i>.  Smith,  108  U.S.  269;  nunciations  of  the  law  against  gam- 

Dykers  v.  Townsend,   24  N.  Y.  67;  bling.     If    either    contracts   in   good 

Irwin  V.  Williar,  110  U.  S.  499,  507,  faith  and  contemplates  a  sale  to  be 
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the  sale  of  property  which  the  vendor  does  not  possess,  to  be 
delivered  in  future,  is  not  illegal  unless  both  parties  under- 
stood it  to  be  a  mere  speculation  in  the  future  price,  with  no 
intention  of  delivering  or  accepting.  The  burden  of  the  proof 
is  on  the  party  alleging  the  illegality.' 

§  1469.   The  rule  applied  in  Illinois  and  Massachusetts. — 

Where  there  is  evidence  that  defendant  proposed  to  his  associ- 
ate that  they  should  buy  some  wheat;  that  they  bought  a  cer- 
tain quantity  through  reputable  members  of  the  Chicago  board 
of  trade,  accepting  warehouse  receipts  in  lieu  of  delivery;  that 
actual  delivery  on  demand  was  intended  by  all  parties;  that 
they  could  have  got  the  wheat  on  demand;  that  they  carried  it 
awhile  on  margin  with  said  dealers;  that  wheat  depreciated, 
and  they  closed  out  at  a  loss,  which  was  all  paid  by  said  asso- 
ciate, defendant  giving  him  the  note  in  suit  in  settlement  of 
his  share, — a  finding  that  the  note  was  not  founded  on  a 
gambling  consideration  will  not  be  reversed.^  A  contract  for 
the  sale  of  shares  is  not  a  wagering  contract  as  between  seller 
and  purchaser,  unless  both  parties  understood  that  no  delivery 
of  the  shares  was  to  be  made.  And  the  question  as  to  the  pur- 
chaser's intention  can  not  be  left  to  conjecture. ° 

followed  by  the  constituents  of  deliv-  defendant  that  the  purchaser  of  shares 
ery  and  payment  he  is  entitled  to  the  would  be  willing  to  adjust  the  trans- 
benefit  of  the  contract,  no  matter  actions  on  the  basis  of  receiving  or 
what  may  have  been  the  secret  inten-  paying  differences  when  there  was  no 
tion  or  purpose  of  the  other  party,  agreement  or  understanding  to  that 
Benjamin  on  Sales  (4th  ed.),  §§82,  eSect,  or  to  the  effect  that  the  plaint- 
83  and  542,  and  authorities  there  iff  should  protect  the  defendant  from 
cited;  Irwin  v.  Williar,  110  U.S.  499;  being  called  on  to  make  or  accept  any 
Roundtree  v.  Smith,  108  U.  S.  269;  actual  deliveries  of  shares,  would  not 
Gregory  v.  Wendell,  40  Mich.  432;  be  sufficient  to  render  the  contract 
Gregory  v.  Wendell,  39  Mich.  337 ;  illegal ;  and  the  plaintiff's  participa- 
Pixley  V.  Boynton,  79  111.  351."  tion  as  a  broker  in  making  sales  for 

'  Conner  v.  Kobertson,  37  La.  Ann.  the  defendant  under  that  expectation 

814;  55  Am.  Rep.  521.  would  not  debar  him  from  recovering 

^Fishery.  Fisher,  8  Ind.  App.  665;  for  his   commissions,  or  for  moneys 

36  N.  E.  Rep.  296;   Fisher  v.  Fisher,  advanced  by  him  for  the  defendant 

113  Ind.  474;  131  Ind.  462.  in  aid  of  the  transactions.     Harvey 

8  Barnes  V.  Smith,  159  Mass.  344,  per  v.  Merrill,   150  Maes.   1,  and   cases 

Allen,  J. :     "But  a  mere  expectation  there  cited." 
on  the  part  of  the  plaintiff  and  of  the 
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§  1470.  The  rule  elsewhere. — A  contract  for  the  sale  of  stock 
at  so  much  per  share,  to  be  delivered  at  the  expiration  of  twelve 
months,  with  seller's  option  to  deliver  at  any  time  during  that 
period,  is  not  void  within  the  Alabama  code,  as  founded  on  a 
gambling  consideration,  when  the  parties  intended  an  actual 
delivery  and  sale  at  the  maturity  of  the  contract.'  Where  the 
decedent  deposited  money  with  defendant  to  be  invested,  in 
the  latter's  discretion,  in  speculations  in  stocks  and  securities 
for  the  benefit  of  decedent  and  at  her  risk,  it  was  held  that  the 
agreement  between  decedent  and  defendant  was  not  void  as  of 
a  gambling  nature,  where  the  stocks  and  securities  which  were 
the  subject  of  the  speculation  were  actually  delivered.^  A  stock 
broker  contracted  to  purchase  stock  for  his  customer  at  an 
agreed  price,  and  to  sell  the  same,  if  the  customer  so  directed, 
at  the  highest  price  announced  by  the  phonograph,  and  to  pay 
the  customer  in  that  case  the  difference,  less  his  commission. 


»  Ferryman  v.  Wolffe,  93  Ala.  290; 
9  So.  Eep.  148,  per  Clopton,  J. : 
"  Where  the  parties  agree  at  the  time 
of  making  the  contract,  or  the  intent 
is,  that  no  property  shall  pass,  or  any 
delivery  be  made,  but  to  pay  the  dif- 
ference between  the  price  agreed  on 
and  the  market  price  at  some  future 
day,  whatever  may  be  the  form  of  the 
contract,  it  ia  a  wager  upon  the  fluctu- 
ations of  the  market,  and  comes  with- 
in the  denunciation  of  the  statute 
pronouncing  void  all  contracts  found- 
ed, in  whole  or  in  part,  on  a  gambling 
consideration.  Code,  §  1742.  On  the 
other  hand,  ownership  or  possession 
of  the  property  at  the  time  of  making 
the  contract  is  not  essential  to  the 
validity  of  a  contract  for  delivery  at 
some  future  day ;  and  if  the  parties 
understand  and  intend  that  the  seller 
shall  deliver,  and  the  buyers  pay  for 
the  property,  at  the  maturity  of  the 
contract,  it  is  a  legal  and  valid  trans- 
action, which  the  law  will  uphold; 
and  that  the  seller  may  have  the  op- 
tion to  deliver  at  any  time  before  the 
maturity   of  the  contract  makes   no 


difference.  Hawley  v.  Bibb,  69  Ala. 
52;  Wall  v.  Schneider,  59  Wis.  352." 
2  Stewart  v.  Parnell,  147  Pa.  St.  523; 
23  Atl.  Eep.  838.  In  the  ca^e  of 
Whitesides  v.  Hunt,  97  Ind.  191,  the 
court  quotes  from  Rumsey  v.  Berry, 
65  Maine,  570,  the  following  clear 
definition  of  the  line  separating  the 
two  classes  of  contracts,  the  legal 
from  the  illegal :  "A  contract  for  the 
sale  and  purchase  of  wheat,  to  be  de- 
livered in  good  faith  at  a  future  time, 
ia  one  thing,  and  is  not  inconsistent 
with  the  law.  But  such  a  contract  en- 
tered into  without  an  intention  of 
having  any  wheat  pass  from  one  party 
to  the  other,  but  with  an  understand- 
ing that  at  the  appointed  time  the 
purchaser  is  merely  to  receive  or  pay 
the  difference  between  the  contract 
and  the  market  price,  is  another 
thing,  and  such  as  the  law  will  not 
sustain.  This  is  what  is  called  a  set- 
tling of  the  differences,  and  as  such 
is  clearly  and  only  a  betting  upon  the 
price  of  wheat,  against  public  policy, 
and  not  only  void,  but  deserving  of 
the  severest  censure." 
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The  customer  signed  a  written  order,  paid  part  of  the  purchase 
price,  and,  when  the  purchase  was  effected,  agreed  to  leave  the 
stock  with  the  broker  until  paid  for,  and  directed  him  to  sell 
if  the  price  reached  a  given  figure.  It  was  held  that  the  con- 
tract was  for  the  sale  and  delivery  of  the  shares,  and  not  simply 
to  pay  differences.' 

§  1471.  Grain  options. — An  agreement  to  sell  grain  for 
future  delivery  is  not  necessarily  a  gambling  transaction.  Thus 
where  one  who  had  grain  in  cribs  sold  it  for  future  delivery, 
and  when  the  time  came  for  delivery,  instead  of  shipping  his 
own  grain,  bought  grain  to  fill  or  offset  the  sales  made,  and 
resold  the  grain  on  hand  for  future  delivery,  it  was  held  that 
these  sales  were  not  gambling  transactions.^     A  contract  for 


'  Eggleston  v.  Rumble,  20  N.  Y. 
Supl.  819;  66  Hun  (N.  Y.),  627. 

'  Morrissey  v.  Broomal,  37  Neb. 
766;  56  N.  W.  Rep.  383,  per  Reagan, 
C. :  "The  substance  of  the  first 
quotation  is  that  the  appellant 
would  sell  through  appellees,  in 
the  Chicago  market,  for  future  de- 
livery, as  much  corn  as  appellant 
purchased  with  the  money  borrowed 
of  the  appellees ;  in  other  words,  it 
was  an  agreement  to  sell  grain  for 
future  delivery.  'The  sale  of  grain 
for  delivery  in  the  future  is  a  valid 
contract.'  Gregory  v.  Wendell,  39 
Mich.  337.  'If  a  party  has  property 
under  his  control  he  has  a  right  to  sell 
it  to  be  delivered  at  a  future  time.' 
Sanborn  v.  Benedict,  78  111.  309.  'The 
purchase  of  grain  at  a  certain  price 
per  bushel,  to  be  delivered  in  the 
future,  is  not  an  illegal  or  gambling 
contract.'  Pixley  v.  Boynton,  79  111. 
351;  Irwin  v.  Williar,  110  U.  S.  499; 
4  Sup.  Ct.  Rep.  160.  'The  validity  of 
option  contracts  depends  upon  the 
mutual  intention  of  the  parties.  If  it 
is  not  the  intention  in  making  the  con- 
tract that  any  property  shall  be  deliv- 
eued  or  paid  for,  but  that  fictitious 
sales  shall  be  settled  on  difference,  the 


contract  is  illegal ;  but  if  it  is  the  good- 
faith  intention  of  the  seller  to  deliver, 
or  the  buyer  to  pay,  and  the  option 
consists  merely  in  the  time  of  the  de- 
livery, within  a  given  time,  the  con- 
tract is  valid,  and  the  putting  up  of 
margins  to  cover  losses  which  may  ac- 
crue from  fluctuations  of  the  price  is 
legitimate  and  proper.'  Union  Nat. 
Bank  v.  Carr,  15  Fed.  Rep.  438,  cited 
in  AVhitesidesu.  Hunt,  97Ind.  191.  'A 
bona  fide  contract  for  the  actual  sale  of 
grain,  deliverable  vdthin  a  specified 
future  month,  *  *  *  jg  not  a  gam- 
bling contract.'  White  v.  Barber,  123 
U.  S.  392 ;  8  Sup.  Ct.  Rep.  221.  'Con- 
tracts for  future  delivery  of  personal 
property  which  the  vendor  does  not 
own  or  possess,  but  expects  to  obtain 
by  purchase  or  otherwise,  are  valid  if, 
at  the  time  of  making  the  contract,  an 
actual  transfer  of  the  property  is  con- 
templated by  at  least  one  of  the  par- 
ties to  the  transaction.'  Bibb  v.  Al- 
len, 149  V.  S.  481;  13  Sup.  Ct.  Rep. 
950.  It  seems  settled  from  the  fore- 
going authorities  that  this  agreement 
to  sell  grain  for  future  delivery  is  not, 
on  its  face,  a  gambling  contract.  The 
case  of  Douglas  v.  Smith,  74  Iowa, 
468;   38  N.   W.   Rep.  163,   is  one  in 
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the  sale  of  grain  for  future  delivery  being  legal,  it  logically 
follows  that  the  agreement  of  the  appellant  to  pay  interest  on 
moneys  advanced  for  him  by  the  appellees  to  protect  these  sales 
against  the  fluctuations  of  the  market  did  not  taint  the  contract 
with  the  vice  of  gambling.'  And  it  has  been  held  that  the 
fact  that  one  agreeing  to  sell  grain  for  future  delivery  further 
agrees  to  pay  interest  on  all  moneys  deposited  as  margins  in  his 
behalf  does  not  make  the  contract  a  gambling  transaction.^ 
But  a  contract  to  operate  in  grain  options,  to  be  adjusted  accord- 
ing to  the  difference  in  the  market  value  thereof,  is  a  contract 
for  a  gambling  transaction,  which  the  law  will  not  tolerate.' 

§  1472.  Gold  coin  optional  delivery. — A  contract  whereby 
for  a  valuable  consideration  a  person  agrees  to  purchase  of  an- 
other person  gold  coin  at  a  specified  price  within  a  specified 
time,  the  latter  having  the  option  to  deliver  or  not,  is  not  upon 
its  face  a  wager  contract  within  the  meaning  of  the  statutory 
provision  declaring  such  contracts  void.* 


■which  the  facts  were  substantially  the 
same  as  in  the  case  at  bar,  and  that 
court  said:  'Where  country  grain 
buyers  had  a  large  quantity  of  corn  in 
cribs,  and  they  made  sales  from  time 
to  time,  through  Chicago  commission 
merchants,  for  future  delivery  of  No. 
2  corn,  but  fearing  that  their  corn 
would  not  grade  Ko.  2,  and  hoiking 
that  it  would  improve  with  age,  they 
bought  in  and  resold,  intendingto  de- 
liver the  corn  to  cover  their  sales, 
held  that  the  transactions  were  not 
illegal,  so  as  to  defeat  their  brokers 
in  the  collections  of  the  margins  ad- 
vanced for  them.'  The  facts  in  this 
case  bring  the  transactions  of  the 
parties  within  the  operation  of  the  de- 
cisions of  the  ouHB  last  above  cited." 

'  Gruman  v.  Smith,  81  N.  Y.  2.5 ; 
Gregory  v.  Wendell,  39  Mich.  337; 
Morrisey  v.  Broomal,  37  Neb.  766;  56 
N.  W.  Kep.  383. 

^Morrissey  u.  Broomal,  37  Neb.  766; 
66  N.  W.  Rep.  383. 

'Eudolh  '0.   Winters,   7   Neb.   125. 


To  the  same  effect  see  Embrey  v.  Jem- 
ison,  131  U.  S.  336;  9  Sup.  Ct.  Rep. 
776;  Sprague  v.  Warren,  26  Neb.  326; 
41  N.  W.  Rep.  1113;  Watte  v.  Wiok- 
ersham,  27  Neb.  457;  43  N.  W.  Rep. 
259;  Scott  v.  Brown,  54  Mo.  App.  606. 
*Bigelow?>.Benedict,70N.Y.202,per 
Andrews,  J..  "Mercantile  contracts 
of  this  character  are  not  infrequent, 
and  they  are  consistent  with  a  bona 
fide  intention  on  the  part  of  both  par- 
ties to  perform  them.  The  vendor  of 
goods  may  expect  to  produce  or  ac- 
quire them  in  time  for  a  future  deliv- 
ery, and  while  wishing  to  make  a 
market  for  them,  is  unwilling  to  enter 
into  an  absolute  obligation  to  deliver, 
and  therefore  bai-gains  for  an  option 
wliich,  while  it  relieves  him  from 
liability,  assures  him  of  a  sale,  in  case 
he  is  able  lo  deliver;  and  the  pur- 
chaser may  in  the  same  way  guard 
himself  against  loss  beyond  the  consid- 
eration paid  for  the  option,  in  cape  of 
his  inability  to  take  the  goods.  There 
is  no  inherent  vice  in  such  a  contract. 
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§  1473.  Contract  Toid  where  delivery  not  intended  but  only- 
difference  to  be  paid. — A  contract  for  the  purchase  of  "future 
delivery"  cotton,  neither  the  purchase  nor  delivery  of  actual 
cotton  being  contemplated  by  the  parties,  the  settlement  to  be 
upon  the  basis  of  the  mere  "difference"  between  the  contract 
price  and  the  market  price  of  said  cotton  futures,  according  to 
the  fluctuations  in  the  market,  is  a  wagering  contract  and  ille- 
gal and  void,  as  well  under  the  statutes  of  New  York  and  Vir- 
ginia, as  generally  in  this  country.' 


Disborough  v.  Neilson,  3  Jolins.  Oa. 
(]Sr.Y.)81 ;  Stantoinj.Small,3Sand.230; 
Chicago,  etc.,  R.  Co.  v.  Dane,  43N.Y. 
240 ;  Brown  v.  Hall,  5  Lan.  (N.  Y.)  177. 
There  may  be  a  suspicion  when  a  time 
contract  to  sell  gold,  optional  on  one 
side,  is  shown,  that  it  was  made  as  a 
-wager  or  bet  upon  the  price  of  gold 
when  the  contract  matures,  but  this 
is  not  sufficient  to  establish  the  ille- 
gal intention.  The  fact  that  the  con- 
tract was  a  seller's  option  is  not  nec- 
essarily inconsistent  with  the  fact  that 
the  seller  owned  the  gold  at  the  time 
of  making  the  contract,  and  if  he  did 
not  then  have  the  gold,  it  might  well 
Tae  that  he  was  entitled  under  some 
existing  contract  to  receive  it  within 
the  time  given  by  the  option  to  de- 
liver it,  and  took  the  option  in  view 
of  the  contingency  that  his  contract 
might  not  be  performed." 

1  Embrey  v.  Jemison,  131  U.  S.  836, 
per  Harlan,  J. :  "In  Bigelow  v.  Bene- 
dict, 70  N.  Y.  202,  206,  the  court  of 
appeals  of  New  York  said  that  'where 
an  optional  contract  for  the  sale  of 
property  is  made,  and  there  is  no  in- 
tention on  the  one  side  to  sell  or  de- 
liver the  property,  or  on  the  other  to 
buy  or  take  it,  but  merely  that  the 
difference  should  be  paid  according  to 
the  fluctuation  in  market  values,  the 
contract  would  be  a  wager  within  the 
statute.'  In  Story  ■».  Salomon,  71 
N.  Y.  420,  422,  which  was  an  action 
upon  a  written  contract  for  an  option 
to  buy  or  sell  certain  shares  of  stock. 


and  the  defense  was  that  it  was  illegal 
and  void  under  the  statute  of  New 
York  against  gaming,  the  court  said : 
'If  it  had  been  shown  that  neither 
party  intended  to  deliver  or  accept 
the  shares,  but  merely  to  pay  differ- 
ences according  to  the  rise  or  fall  of 
the  market,  the  contract  would  have 
been  illegal.'  The  same  principle  was 
announced  in  Kingsbury  v.  Kir  wan, 
77  N.  Y.  612.  There  are  many  other 
authorities  to  the  same  effect,  but,  in" 
view  of  our  decision  in  Irwin  v.  "Wil- 
liar,  with  which  we  are  entirely  satis- 
fled,  it  is  not  necessary  to  cite  them. 
The  plaintiff  relies  upon  Brown  u. 
Speyers,20  Gratt.(Va.)296,  as  express- 
ing a  different  view  of  this  question ; 
but  we  do  not  so  understand  that  case. 
The  supreme  court  of  appeals  of  Vir- 
ginia did  not  there  indicate  its 
opinion  as  to  the  validity  of  a  con- 
tract for  the  purchase  of  '  futures,'  the 
settlement  in  respect  to  which  was  to 
be  upon  the  basis  of  paying  simply 
the  difference  according  to  the  fluc- 
tuations in  the  market,  between  the 
contract  price  and  the  market  price." 
In  Stanard  Milling  Co. d. Flower,  46  La. 
Ann.  315;  15  So.  Rep.  16,  there  was 
an  agreement,  signed  by  an  ostensible 
purchaser  of  flour,  couched  in  the  fol- 
lowing language  :  "Bought  of  the  E. 
0.  Stanard  Milling  Co.,  3,000  barrels  of 
Eagle  steam  flour,  at  3.85-100,  f .  o.  b. 
St.  Louis,  for  shipment  at  my  option, 
during  the  month  of  March,  1893.  It 
is  further  agreed  and  understood  that 
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§  1474:.  Differences  in  Rhode  Island. — An  agreement  be- 
tween a  stockbroker  and  a  customer,  by  which  the  former,  on 
a  margin  furnished  by  the  latter,  was  to  receive  orders  to  buy 
stock  and  to  sell  it,  the  parties  to  settle  by  paying  reciprocally 
to  each  other  the  difference  between  the  market  price  at  date  of 
buying  order  and  at  date  of  sale,  no  stock  to  be  actually  pur- 
chased and  delivered,  was  held  to  be  a  wagering  contract  and 
void,  although  not  forbidden  by  any  statute  of  the  state.' 


if  I  do  not  want  to  receive  the  flour  in 
March,  settlement  may  be  made  as 
follows, viz. :  E.  O.  Stanard  Milling  Co. 
paying  me  any  difference  that  may  be 
an  advance  in  value,  or  my  paying  E. 
O.  Stanard  Milling  Co.  the  difference 
between  the  purchase  price  and  the 
market  price  at  the  time  of  settlement, 
provided  the  value  then  is  less  than  the 
purchase  price.  Settling  prices  to  be 
based  on  St.  Louis  Merchants'  Ex- 
change quotations  on  extra  fancy  flour 
at  date  of  settlement."  It  was  held  to 
be  void  as  coming  within  the  provis- 
ions of  the  code  relative  to  gaming ; 
and  the  court  said:  "All  parties  clearly 
understood  it  to  be  a  wagering,  spec- 
ulating, future  contract,  in  which  an 
actual  delivery  of  the  flour  was  not 
contemplated  under  any  contingency. 
The  agreement  bears  on  its  face  that 
the  parties  were  not  contracting  on  the 
basis  of  the  after-execution  by  either 
of  the  legal  obligations  springing  from 
a  contract  of  sale,  but  expresslj'  ab 
initio  upon  the  fact  of  the  non-execu- 
tion of  such  obligations.  City  of  New 
Orleans  I'.Wardens  of  St. Louis  Church, 
11  La.  Ann.  244.  It  will  be  noticed  that 
under  no  contingency  were  the  plaint- 
iffs to  have  the  right  of  delivery — a 
right  which  they  certainly  would  have 
had  had  the  contract  been  one  of  sale. 
In  holding  that  the  agreement  falls 
under  the  provisions  of  article  2983, 
Revised  Civil  Code,  which  declares 
'  the  law  grants  no  action  for  the 
payment  for  what  has  been  won  at 
gaming  or  by  a  bet,  except  for  games 


tending  to  promote  skill  in  the  use  of 
arms  such  as  the  exercise  of  the  gun, 
and  foot,  horse  and  chariot  racing,' 
and  was  therefore  not  enforcible." 

'Flagg  V.  Gilpin,  17  E.  I.  10,  per 
Durfee,  C.  J.:  "Numerous  cases  are 
cited  by  the  defendant's  counsel  in 
which  contracts  like  that  first  above 
described  have  been  decided  to  be 
void.  It  is  difficult  to  determine  in 
some  of  them  how  far  the  courts  are 
influenced  by  statute,  or  how  far  they 
decide  them  simply  at  common  law. 
There  are  many  cases,  however,  in 
which  such  contracts  have  been  held 
to  be  invalid  at  common  law  inde- 
pendently of  any  statute.  The  fol- 
lowing are  of  that  description :  Ram- 
sey V.  Berry,  65  Maine,  570;  Brua's 
Appeal,  55  Pa.  St.  294;  North  v. 
Phillips,  89  Pa.  St.  250;  Wilhams  v. 
Carr,  80  N .  Car.  294 ;  Gregory  v.  Wen- 
dell, 39  Mich.  337;  Rudolf  v.  Win- 
ters, 7  Neb.  125  ;  Beadles  v.  JIcElrath, 
85  Ky.  230.  The  ground  of  decision 
in  these  cases  is,  that  such  contracts 
are  against  public  policy  because  they 
tend  to  unsettle  the  natural  course  of 
trade,  and  tempt  the  parties  to  them 
to  work  for  a  rise  or  fall  in  the 
prices  of  the  commodities  on  which 
their  wagers  are  laid,  without  regard 
to  actual  values,  and  by  methods  cal- 
culated to  promote  their  own  profit  at 
the  expense  or  ruin  of  others,  with- 
out reciprocity  of  benefit.  And  be- 
sides these  evils  there  are  others,, 
more  immediate  to  the  parties,  culmi- 
nating from  time  to  time  in  loss  of 
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§  1475.  Differences  under  Missouri  statute. — A  Missouri 
statute  prohibits  as  gambling  the  sale  of  any  grain  or  other  like 
commodity  where  there  is  no  intention  to  deliver  the  property 
sold,  and  all  buying  or  selling  on  margins  or  optional  delivery, 
where  the  party  selling  does  not  intend  to  have  the  full  amount 
on  hand  or  under  his  control  to  deliver.  It  has  been  held  that 
where  the  seller  does  not  intend  to,  deliver  the  property  sold,  but 
simply  to  settle  the  difference  in  price,  the  transaction  is  illegal, 
whether  his  brokers  and  the  purchaser  know  of  his  intention 
or  not.  In  such  case  the  brokers  cannot  recover  from  the 
seller  commissions  for  conducting  the  business,  or  money  paid 
to  settle  losses  on  the  transaction.'    Under  the  Missouri  statute 


fortune  and  character,  defalcations, 
crime  and  domestic  misery ;  evils 
which,  though  they  do  not  always  fol- 
low, yet  follow  so  often  that  they 
have  not  been  overlooked  by  the 
courts.  Brua's  Appeal,  55  Pa.  St.  294, 
298,  299;  Cunningham  v.  National 
Bank  of  Augusta,  71  Ga.  400;  Mutual 
Life  Ins.  Co.  v.  Watson,  30  Fed.  Rep. 
653,  656.  And  see  Irwin  v.  Williar, 
110  U.  S.  499,  501 ;  Embrey  v.  Jemi- 
son,  131  U.  S.  336;  Hawley  v.  Bibb, 
69  Ala.  52 ;  Cockrell  v.  Thompson,  85 
Mo.  510;  Third  Nat.  Bank  v.  Harri- 
son, 10  Fed.  Rep.  243;  Melchert  v. 
American  Union  Tel.  Co.,  11  Fed. 
Rep.  193,  and  note  on  p.  201 ;  Bryant 
V.  Western  Union  Tel.  Co.,  17  Fed. 
Rep.  825." 

1  In  Connor  v.  Black,  119  Mo.  126 ;  24 
8.  W.  Rep.  184,  the  court  instructed 
the  jury:  " 'And  the  burden  of  prov- 
ing that  both  parties  intended  that  no 
grain  should  be  delivered  at  the  time 
the  contracts  were  made,  but  that  the 
transaction  should  be  settled  by  pay- 
ing or  receiving  the  difference  in  the 
market  price,  is  on  the  defendants. 
If  you  believe  from  the  evidence 
that  defendants  authorized  plaintiffs 
to  contract  for  them  for  the  sale  of 
oats  for  future  delivery,  and  plaintiffs 
did  so,    and    afterwards    closed    the 


transaction  by  defendants'  direction, 
either  by  paying  the  losses,  if  any,  at 
market  prices,  or  by  delivering  to  the 
purchasers  the  contracts  of  others  for 
the  delivery  of  oats  at  market  prices, 
then  you  are  instructed  that  plaintiffs 
are  entitled  to  recover  the  money 
paid  out  by  them  in  so  closing  said 
transaction  in  excess  of  the  S5,000  re- 
ceived by  them  as  margins,  with  a 
reasonable  and  usual  commission  as 
compensation  for  their  services,  al- 
though you  may  find  that  defendants 
never  intended  to  deliver  any  grain, 
but  only  intended  to  settle  by  paying 
differences,  unless  you  further  find 
that  the  purchasers,  as  also  the  plaint- 
iffs, at  the  time  said  contracts  were 
made,  understood  that  no  grain  was 
to  be  delivered,  but  that  the  transac- 
tions were  only  to  be  settled  by  the 
payment  or  receipt  of  the  difference 
in  the  market  prices ;  and  the  burden 
of  proving  this  is  on  the  defendants.' 
These  instructions  are  in  line  with  the 
rule  announced  by  this  court  in  the 
cases  of  Crawford  v.  Spencer,  92  Mo. 
498;  4  S.  W.  Rep,  713;  and  Cockrell 
V.  Thompson,  85  Mo.  510;  and  by  the 
court  of  appeals  in  the  cases  of  Kent 
V.  Miltenberger,  13  Mo.  App.  503,  and 
Taylor  v.  Penquite,  35  Mo.  App.  389." 


1924  STOCK    EXCHANGE    AND    GAMBLING    CONTRACTS.        §  1476 

of  1889,  a  contract  for  the  sale  of  grain  or  shares  of  stock  is 
not  a  gambling  contract  merely  because  of  an  undisclosed  pur- 
pose on  the  part  either  of  the  buyer  or  the  seller  alone  that 
there  should  not  be  an  actual  delivery  of  the  thing  sold,  but 
simply  a  settlement  for  the  difference  between  the  market  value 
and  contract  price.  To  invalidate  the  contract  under  the  stat- 
ute there  must  be  such  a  purpose  on  the  part  of  one  party,  to- 
gether with  a  knowledge  thereof  by  the  other.'  Where  a  pre- 
tended sale  of  oats,  to  be  delivered  in  the  future,  is  intended 
by  all  concerned  to  be  closed  by  settling  the  difference  in  the 
price,  such  a  transaction  is  a  mere  wager,  which  the  courts 
will  not  enforce.^ 

§  1476.  Differences  in  Texas. — Where  a  contract  for  the  sale 
of  bacon  fixed  the  price  at  a  specified  sum  per  pound,  and  the 
time  of  delivery  at  six  months  from  date,  and  the  seller  testi- 
fies that  the  provision  in  the  contract  for  drawing  drafts  ac- 
cording to  the  fluctuation  of  market  prices  was  inserted  in  the 
contract  to  secure  its  ultimate  performance,  and  the  corre- 
spondence of  both  parties  relative  to  the  contract  after  its  ex- 
ecution shows  that  an  actual  delivery  is  contemplated,  the  di- 
rection of  a  verdict  in  the  purchasers'  favor,  on  the  ground 
that  the  contract  is  void  as  dealing  in  futures,  is  error  ;  but  the 
question  should  be  submitted  to  the  jury  for  determina- 
tion.'    Although  the  contract  for  the  future  delivery  of  wheat, 

'  Mulford  V.  Caesar,  53  Mo.  App.  Johnson,  38  Mo.  App.  383,  although 
263,  per  Rombauer,  P.  J. .  "This  law  decided  after  the  lawwent  into  effect, 
was  enacted  for  the  purpose  of  doing  had  reference  to  transactions  occur- 
away  with  the  effect  of  former  deci-  ring  prior  to  its  enactment.  In  order 
sions  of  appellate  tribunals  in  this  to  charge  the  other  contracting  party 
state,  that,  in  order  to  make  a  con-  with  knowledge  of  such  intention, 
tract  unlawful  as  a  wagering  contrai't,  the  intent  with  which  the  contract  is 
all  parties  thereto  must  have  intend-  made  must  be  stated  to  him,  or 
ed,  at  the  time  when  the  contract  was  knowledge  of  such  intent  on  his  part 
made,  not  to  receive  or  deliver  the  must  be  found  by  the  jury  from  sur- 
commodity  purchased  or  sold.  Kent  rounding  facts ;  otherwise  it  is  no  in- 
V.  Miltenberger,  13  Mo.  App.  503;  tention  within  the  meaning  of  the 
Teasdale  v.  :\IcPike,  25  :\lo.  App.  .341  ;  law." 

Cockrell   v.   Thompson,  85   Mo.  510;  ^  ggg^^   ti.  Brown,  54  Mo.  App.  606. 

:ind  Crawford  v.  Spencer,  92  Mo.  4".),S,  3  Heidenheimer  ;>.  Cleveland  (Texas 

all  of  which  so   hold,    were   decided  Sup.    1891),  17   S.  W   Rep.    524,    per 

lirforr  this  law  was  enacted.      Hill  i'.  Marr,  J. :     "The  instrument  seems  to 


^  1477       STOCK    EXCHANGE    AND    GAMBLING    CONTRACTS.  1925 

intended  only  as  a  speculation  on  the  probable  difference  in 
price,  no  actual  delivery  being  contemplated,  is  illegal  as  a 
gaming  contract,  and  not  enforcible ;  yet  a  sum  of  money  repre- 
senting the  margins  deposited,  and  the  profits  realized  in  the 
deal,  paid  over  by  one  of  the  parties  to  the  broker  who  nego- 
tiated the  transaction,  to  be  by  him  paid  to  the  other,  can  be 
recovered  in  an  action  by  the  latter  against  the  broker,  on 
proof  of  such  payment.' 

§  1477.  Differences  in  Arkansas — Broker's  advances  and 
commissions. — Where  the  plaintiff  sued  defendant  for  money 
advanced  in  the  purchase  of  cotton,  as  broker  for  defendant, 
and  the  correspondence  between  the  parties  showed  that  plaint- 
iff was  willing  to  buy  or  sell  at  his  own  risk  cotton  for  defend- 
ant, without  regard  to  the  latter 's  ability  to  meet  the  obliga- 
tions, so  long  as  defendant  put  up  the  margins;  that  when  de- 
fendant refused  to  advance  further  funds,  without  plaintiff's 
offering  to  deliver  the  cotton  purchased,  and  demanding  the 
price,  defendant  was  closed  out,  and  the  difference  between  the 
contract  and  market  prices  was  demanded,  and  tlie  defendant 
testified  that  he  had  no  intention  of  receiving  or  delivering  any 
cotton,  it  was  held  that  the  evidence  sustained  the  finding  that 

require  explanation  by  intrinsic  evi-  tracts,  §  534.    See  also,  Union  Bank  v. 

dence,  or  by  the  acts  and  conduct  of  Oarr,  15  Fed.  Eep.  438 ;  Kirkpatrick 

the  parties  in  reference  thereto,  in  v.  Adams,  20  Fed.  Rep.  287.     It  fol- 

order  to  arrive  at  the  true  intention  lows  from  what  we  have  said  that  the 

of  the  parties  in  making  the  contract,  court  erred,   in  our  opinion,   in  in- 

Taylor  v.  McNutt,  58  Texas,  71 ;  Gold-  structing  the  jury  that  the   contract 

man  ».  Blum,  58  Texas,  630;  Linney  was  void  on  its  face,  and  to  find  for  the 

V.  Wood,  66  Texas,  22 ;  17  S.  W.  Rep.  defendants.    We  do  not  hold  that  the 

244.     Of  course,  if  the  purpose  of  the  parties  did  intend  an  actual  delivery 

agreement  was  to   deal  in  'futures,'  of  the  bacon  in   making  the  contract 

without   any   actual    delivery  of  the  of  February,  1883,  but  do  hold  that 

bacon  being  contemplated,  then,  how-  that  issue  should  have  been  submitted 

ever  such  intent  may  have  been  dis-  to  the  jury  under  appropriate  inatruc- 

guised  or  concealed  by  the  language  tions  from  the  court,  and  in  connec- 

used,  or  otherwise,  the  contract  would  tion  with  the    evidence  which    had 

be  void.     Seeligson  •«.  Lewis,  65  Tex-  been   introduced   upon    the    subject, 

as,  215;  Floyd  v.  Patterson,  72  Texas,  Taylor  v.  McNutt,  58  Texas,  71." 

202;  10  S.  W.  Rep.  526;  Oliphant  v.  '  Floyd  v.  Patterson   (Texas  1891), 

Markham,  79  Texas,  543 ;    15   S.  W.  18  S.  W.  Rep.  654,  affirming  72  Texas, 

Rep.  569;  Irwin  v.  Williar,  110  U.  S.  202. 
499 ;  4  Sup.Gt.  Rep.  160 ;  Bishop  on  Con- 
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it  was  a  gambling  transaction.'  No  recovery  can  be  had  for 
money  advanced  and  services  rendered  in  purchasing  wheat  for 
one  who  stated  to  plaintiff's  agent,  at  the  time  of  making  the 
contract,  that  he  was  merely  buying  options,  and  to  adjust  the 
differences.^ 


§  1478.  Futures  illegal  under  Illinois  code — Recovery  by 
loser. — It  was  not  the  purpose  of  the  Illinois  criminal  code  to 
make  unlawful  merely  such  option  contracts  as  contemplate  a 
settlement  by  differences,  or,  in  other  words,  merely  gambling 
contracts,  for  these  contracts  were  illegal  and  void  before  the 
statute  was  ever  enacted.  The  statute  goes  much  further,  and 
makes  all  contracts  of  options  to  buy  or  sell,  at  a  future  time, 
any  grain  or  other   commodity  or  stock,  gambling   contracts. 


'  Phelps  V.  Holderness,  56  Ark.  300 ; 
19  S.  "W.  Rep.  921.  And  see  Flaggw. 
Baldwm,38  N..J.Eq.219 ;  Cobb?).Prell,5 
McCrary  (U.  S.),  80;  1.5 Fed.  Eep.774. 
In  Fortenbury  v.  State,  47  Ark.  188, 
Smith,  J. ,  said :  "One may  sellgoods  to 
be  delivered  at  a  future  day  .which  he 
lias  not  in  actual  or  potential  posses- 
sion, but  which  he  intends  to  go  into 
the  market  and  i)uy.  But  this  is  not 
what  ia  commonly  kno  \vn  as  dealing  in 
futures.  This  phrase  has  acquired  the 
signification  of  a  mere  speculation 
upon  chances,  when  the  grain,  cotton 
or  stocks  dealt  in  exist  only  in  imag- 
ination and  where  no  delivery  is  con- 
templated, but  the  parties  expect  to 
settle  upon  the  difference  in  the  mar- 
ket. When  so  limited  by  judicial  in- 
terpretation, the  statute  is  not  incon- 
sistent with  public  policy.  It  forbids 
and  punishes  wagering  contracts;  that 
is,  contracts  in  which  the  parties  stip- 
ulate that  they  shall  gain  or  lose  upon 
the  happening  of  an  uncertain  event, 
in  which  they  have  no  interest  except 
that  arising  from  the  possibility  of 
such  gain  or  loss.  Fareira  n.  Gabell, 
89  Pa.  St.  89 ;  Thompson  v.  Cummings 
&Co.,  68Ga.  124;  Flagg  v.  Baldwin, 
38  N.  J.  Eq.  219." 


*  Dwight  V.  Badgley,  27  N.  Y.  Supl. 
107;  75Hun(N.Y.),174.  Inrelationto 
transactions  in  grain  for  future  deliv- 
er}',  no  matter  what  colorings  or  sem- 
blances of  reality  are  thrown  about 
the  alleged  purchase,  if  the  jury  can 
see  that  all  these  forms  were  mere 
shams,  and  that  there  was  in  fact  no 
actual  bona  fide  dealing  in  the  article 
itself,  but  that  the  forms  were  adopted 
to  evade  the  law,  and  as  a  cloak  for 
gambling,  it  is  their  duty  to  tear  away 
the  disguise,  and  treat  the  transaction 
as  it  is.  Although  defendant  may  not 
have  intended  to  make  a  bona  fide  pur- 
chase of  grain,  but  only  to  bet  on  the 
rise  or  fall  of  the  market,  and  to  pay 
differences,  still,  if  such  intention  were 
not  known  to  plaintiff,  the  commission 
merchant  on  the  board  of  trade  who 
acted  for  defendant,  and  he  executed 
the  orders  in  good  faith,  and  bound 
himself  to  receive  and  did  receive  and 
pay  for  the  grain,  and  sold  it  at  a  loss 
under  the  i-ules,  after  due  notice  to 
defendant,  and  after  defendant's  re- 
pudiation or  failure  to  comply  with 
the  contracts,  plaintiff  is  entitled  to 
recover  his  commissions  and  losses. 
See  also,  Edwards  v.  HoefRnghoS, 
38  Fed.  Rep.  6.35. 
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and  void,  whether  intended  to  be  settled  by  differences  or  not. 
Before  that  provision  was  enacted  it  was  lawful  in  Illinois  to 
contract  to  have  or  give  an  option  to  sell  or  buy,  at  a  future 
time,  grain  or  other  commodity.  Such  contracts  were  neither 
void  nor  voidable  at  the  common  law.'  One  who  has  lost  money 
speculating  upon  black-board  quotations  of  the  wheat  market 
may  maintain  an  action  to  recover  such  money,  all  such  op- 
erations being  forbidden  by  the  Illinois  criminal  code.^  The 
Mississippi  laws  of  1882  provided  "that  no  money  advanced 
for  the  purchase  of  futures,  nor  any  agreement  for  the  payment 
of  any  sum  for  such  purchases,  shall  be  enforced  in  any  court 
in  the  state."  It  was  held  that  contracts  between  purchasers 
of  "futures"  and  their  brokers,  made  without  the  state  while 
such  statute  was  in  force,  can  not  be  enforced  in  Mississippi, 
although  valid  where  made.' 

§  1479.  Selling  stock  on  margins  in  California — Recovery 
irom  broker. — An  agreement  between  vendor  and  vendee  for 
the  sale  of  stock  upon  payment  of  a  part  of  the  agreed  price, 

'Schneider  v.  Turner,  130  111.  28,  ran  t>.  Lehigh  &  Franklin  Coal  Co.,  37 

and  compare  Bigelow  v.  Benedict,  70  111.  App.  577. 

N.  Y.  202;  White  v.  Barber,  123 U.  S.  ''Sew  York,  etc..  Exchange  v.  Mel- 
392;  Osgood  V.  Bander,  75  Iowa,  550.  len,  27  111.  App.  556,  per  Moran,  J.: 
In  Locke  v.  Towler,  41  111.  App.  66,  "If  there  were  no  change  made  in  the 
Moran,  P.  J.,  said:  "The  words  of  common  law  by  our  statutes  counsel's 
the  two  letters  that  form  the  contract  petition  would  be  sustained ;  for,  at 
in  writing  between  the  parties  merely  the  common  law,  if  the  parties  were 
gave  to  the  plaintiff  the  option  to  sell  in  pari  delicto,  the  law  would  leave 
the  stock  at  a  future  time.  He  did  them  as  it  found  them,  giving  aid  to 
not  by  the  terms  of  the  agreement  neither.  But  section  132  of  our  crim- 
sell,  nor  was  he  bound  to  sell,  when  inal  code  has  changed  the  law  in  this 
the  time  named  expired ;  nor  did  the  regard,  and  gives  to  the  loser  in  gam- 
defendant  buy,  but  he  contracted  to  ing  the  right  to  recover  from  the  win- 
do  so  after  1885,  if  plaintiff  would  ner  the  money  or  other  valuable  thing 
then  sell  at  the  price  named.  The  which  he  shall  have  so  lost  and  paid 
contract  is  clearly  within  the  inhibi-  or  delivered  to  the  winner.  That  the 
tion  of  section  130  of  the  criminal  provisions  of  section  132  authorize  the 
code,  and  is  similar  to  the  one  held  recovery  of  money  lost  in  the  kind  of 
void  in  Schneider  v.  Turner,  27  111.  gaming  prohibited  by  section  130  of 
App.  220.  A  like  contract  relating  to  the  criminal  code  is  expressly  de- 
the  purchase  of  coal  was  recently  held  cided  in  Pearce  v.  Foote,  113  111.  228." 
not  enforcible  by  this  court.     Oorco-  '  Lemonius  v.  Mayer,  71  Miss.  514 ; 

14  So.  Rep.  33. 
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the  stock  to  be  retained  by  the  vendor  as  security  for  the  bal- 
ance, and  only  to  be  delivered  upon  full  payment,  with  the 
right  in  the  vendor  to  sell  it  at  anj'  time,  without  notice  to  the 
vendee,  if  it  should  so  depreciate  in  the  market  as  ta  be  worth 
less  than  three  times  the  unpaid  balance,  is  a  sale  of  stock  on 
margin,  and  for  future  delivery.  And  an  agreement  that  de- 
fendant should  act  as  agent  for  plaintiff  in  buying  stock  for 
her  from  third  parties,  and  pay  the  whole  price  thereof,  two- 
thirds  of  which  is  advanced  by  plaintiff,  the  stock  to  be  held 
by  defendant  until  the  balance  is  paid,  and  as  collateral  se- 
curity for  the  balance  due  on  other  stock,  the  title  to  remain 
in  defendant  while  so  held  by  him,  is  a  sale  on  margin  of  such 
stock  by  the  defendant  to  plaintiff.'     Money  paid  to  a  broker  as 


^Sheehy  v.  Shinn,  103  Gal.  325;  37 
Pac.  Rep.  393,  per  Beatty,  C.  J.: 
"The  fact  that  by  the  contract  it  was 
stipulated  that  all  customers'  stock 
should  be  held  as  collateral,  etc., 
amounts  to  nothing,  when  you  can 
see  from  other  portions  of  the  con- 
tract that  the  customer  would  never 
in  fact  become  the  owner  of  any  stock 
not  fully  paid  for.  Nor  is  it  anything 
to  the  purpose  that  defendant  actually 
bought  the  stock  ordered,  paid  for  it, 
and  received  it  for  the  account  of  the 
plaintiff.  It  is  quite  consistent  with 
a  sale  by  him  to  her  that  he  should  do 
all  these  things.  By  buying  the  stock 
he  would  protect  himself  from  loss  in 
case  of  a  rise,  and  the  margin  of  fifi-3 
per  cent.,  which,  by  the  terms  of  the 
contract,  .she  was  obliged  to  keep 
good  (though  the  word  'margin'  is 
not  used),  would  protect  him  from  loss 
in  case  of  a  fall.  The  purchase  and 
delivery  of  the  stock  for  her  account 
would  be  a  mere  formality,  meaning- 
less and  delusive,  in  view  of  the  pro- 
visions of  the  contract  which  left  him 
the  practical  owner  of  it,  and  deprived 
her,  not  only  of  all  the  rights  ordina- 
rily pertaining  to  ownership,  but  of 
all  the  ordinary  rights  of  a  pledgor. 
By  the  express  terms  of  the  contract, 


she  was  never  to  acquire  the  title  to 
any  specific  shares  until  they  were 
fully  paid  for  and  delivered.  As  to 
all  other  shares,  she  was  merely  to 
have  a  credit  on  account  for  a  certain 
number;  the  title  and  possession  of 
the  certificates  remaining  in  the  de- 
fendant, with  absolute  right  of  dispo- 
sition whenever  the  margin  was  not 
kept  good.  Nor  is  it  inconsistent  with 
a  sale  from  defendant  to  plaintiff  that 
she  intended  to  buy  the  stock  which 
she  ordered,  and  that  he  should  buy 
it  and  hold  it  subject  to  her  orders 
and  his  own  rights  under  the  con- 
tract, and  that  he  had  the  same  in- 
tention, and  that  he  always  kept  on 
hand  the  requisite  number  of  shares. 
She,  of  course,  intended  to  buy  the 
stock  on  margin,  subject  to  all  the 
contingencies  provided  for  in  their 
agreement,  and  he  intended  that  she 
should  have  it  subject  to  the  stipu- 
lated conditions  ;  but,  until  those  con- 
ditions were  performed,  he  was  sub- 
stantially the  owner  of  the  stock  and 
the  certificates.  She  was  not  the 
owner,  and  was  never  to  become  the 
owner  unless  she  paid  for  them. 
Counsel,  of  course,  would  not  contend 
that  a  contract  for  the  sale  of  stocks 
on   margin    and  for  future  delivery 
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margins  on  fetock  purchased  by  hin>  with  his  own  money  for  a 
customer,  and  retained  as  security  until  sold,  may  be  recov- 
ered. And  assessments  paid  by  a,  broker  on  stock  purchased 
for  a  customer,  who  put  up  only  a  margin,  the  stock  being 
held  as  security,  can  not  be  set  off  in  an  action  by  the  cus- 
tomer to  recover  such  margins.' 

§  1480.  Notes  for  stock  gambling  consideration. — The  orig- 
inal payee  can  not  maintain  an  action  upon  a  note,  the  con- 
sideration of  which  is  money  advanced  by  him  upon  a  contract 
of  wager,  he  being  a  party  to  such  contract,  or  having  directly 
participated  in  the  making  of  it  on  behalf  of  one  of  the  par- 
ties.^ Such  a  note  springs  from  the  illegal  agreement.  As 
the  law  would  not  enforce  the  original  illegal  contract,  neither 
will  it  allow  the  parties  to  enforce  a  security  for  the  purchase 
money,  which,  by  the  original  bargain,  was  tainted  with  ille- 
gality.'    In  a  suit  by  a  stock  broker  on  a  note  which  the  testi- 


would  be  placed  beyond  the  reach  of 
the  constitutional  provision  by  the 
mere  fact  that  the  seller  under  such  a 
contract  purchases  the  stock  from  a 
third  party,  and  holds  it  pending  the 
time  given  to  complete  the  purchase ; 
but  they  are  contending  that  the  court 
should  shut  its  eyes  to  all  the  indicia 
of  the  real  nature  of  these  transac- 
tions, and  treat  them  as  if  they  were 
in  fact  what  the  parties  have  chosen 
to  call  them.  But  this  we  can  not  do. 
The  provision  of  the  constitution  was 
aimed  at  the  substance  of  these 
abuses,  and  not  at  the  form.  Its 
framers  meant  to  put  an  end  to  the 
stock  gambling  then  prevalent,  and 
for  this  purpose  declared  void  all 
margin  sales,  or  sales  for  future  deliv- 
ery. To  hold  that  a  broker  may  make 
and  enforce  such  sales,  and  retain  the 
payments  made  under  such  contracts, 
by  the  simple  device  of  going  through 
the  form  of  buying  from  a  third  party 
for  the  account  of  the  purchaser, 
when  by  his  contract  he  has  made 
elaborate  provision  that  the  title  to 
the  shares  shall  remain  in  himself, 


and  never  pass  to  the  purchaser  until 
full  payment  is  made,  would  render 
the  provision  in  question  utterly  nu- 
gatory." 

'  AVetmore  v.  Barrett,103  Cal.  246 ;  37 
Pac.  Eep.  140.  See  also,  Cashman  v. 
Boot,  89  Cal.  373;  26  Pac.  Rep.  883. 

'  Embrey  v.  Jemison,  131  U.  S.  336, 
per  Harlan,  J. :  "A  judgment  upon 
the  notes  would,  in  effect,  be  one  for 
the  amount  claimed  by  the  plaintiff, 
under  the  original  contract,  at  the 
time  he  demanded  their  execution  by 
the  defendant.  Indeed,  it  has  been 
held  that  a  note  could  not  of  itself 
discharge  the  original  cause  of  action, 
unless  by  express  or  special  agree- 
ment it  was  received  as  payment. 
Sheehy  v.  Mandeville,  6  Cranch,  253, 
264 ;  Peter  v.  Beverly,  10  Pet.  532, 568 ; 
The  Kimball,  3  Wall.  (U.  S.)  87,  45. 
And  see  Steers  v.  Lashley,  6  T.  R.  61 ; 
Petrie  v.  Hannay,  3  T.  E.  418 ;  Amory 
V.  Meryweather,  2  B.  &  C.  573,  578; 
Fishery.  Bridges, 3  El.  &B1. 642,  649." 

'  Embrey  v.  Jemison,  131  U.  S.  336. 
See  also,  Fareira  v.  Gabell,  89  Pa.  St. 
89 ;  Griffiths  v.  Sears,  112  Pa.  St.  523 ; 
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mony  tended  to  prove  was  given  for  stock  gambling  transac- 
tions, the  jury,  in  determining  the  intention  of  the  parties  to 
the  transactions,  may  consider  the  acts  of  the  parties  them- 
selves, the  accounts  kept  of  the  transactions,  and  may  go  be- 
hind the  mere  form  given  to  such  transactions,  and  ascertain 
the  actual  character  of  the  dealings;  a  note  given  to  cover 
stock  gambling  losses  being  void.' 

§  1481.   Recovering  profits  of  stock  gambling  from  broker. — 

In  an  action  upon  a  promissory  note  it  is  a  good  defense  that 
the  note  was  given  for  the  profits  arising  out  of  the  purchase 
and  sale  of  grain  by  the  maker  as  plaintiff's  broker,  upon  an 
understanding  between  them  that  none  of  the  wheat  should  be 
delivered,  but  that  the  profits  or  losses  should  be  determined 
by  the  fluctuating  market  prices,  and  that  the  maker  should 
be  at  liberty,  without  consulting  the  payee,  to  deal  with  such 
persons  as  he  might  see  fit.^ 


Flagg  u.  Baldwin,  38  N.  J.  Eq.  219, 
227;  Cunningham  I).  National  Bank  of 
Augusta,  71Ga.  400;  Tenneyu.  Foote, 
95  111.  99;  Rudolf  v.  Winters,  7  Neb. 
125;  Lowry  v.  Dillman,  59  Wis.  197; 
18  N.  W.  Eep.  4. 

1  Gaw  V.  Bennett,  25  Atl.  Rep.  1114 ; 
153  Pa.  St.  247,  per  Sterret,  J. .  "We 
think  the  testimony  tended  to  prove 
that  the  intention  of  both  parties  was 
merely  to  wager  upon  the  prospective 
price  of  said  stocks,  settle  the  differ- 
ence and  pay  the  gain  or  loss ;  in  other 
words,  their  transactions  throughout 
were  in  fact  repeated  acts  of  gambling 
in  the  stocks  referred  to  in  said  ac- 
counts, and  the  jury  were  warranted 
by  the  evidence  in  so  finding.  *  *  * 
In  this  state  the  law  relating  to  gam- 
bling contracts  has  been  firmly  settled 
in  a  long  line  of  cases,  among  which 
are  the  following:  Brua's  App.,  ,55 
Pa.  294;  Smith  v.  Bouvier,  70 Pa.  325, 
328;  Kirkpatrick  v.  Bonsall,  72  Pa. 
155;  Fuieira  v.  Gabell,  89  Pa.  89; 
North  V.  Phillips,  89  Pa.  St.  250;  Dick- 
son's Excciilnrs  r.  Thomas,  97Pa.  278; 


Waugh  V.  Beck,  114  Pa.  422 ;  Harpei 
V.  Young,  112  Pa.  419;  Griffiths  v. 
Sears,  112  Pa.  523." 

'  Nave  V.  Wilson,  12  Ind.  App.  38; 
38  N.  E.  Rep.  876.  The  rule,  as  -stated 
by  Mitchell,  J.,  in  Sondheim  v.  Gil- 
bert, 117  Ind.  71,  is  as  follows :  "While 
contracts  for  the  sale  of  property  to 
be  delivered  in  the  future  are  valid 
where  the  parties  or  either  one  of 
them  actually  contemplate  a  delivery 
of  the  subject-matter  of  the  contract, 
yet  if  under  the  guise  of  a  contract 
which  has  the  appearance  of  validity 
upon  its  face,  the  real  intention  is 
merely  to  speculate  on  the  rise  or  fall 
of  the  market  without  any  purpose 
that  any  property  shall  be  delivered 
or  received  but  with  the  understand- 
ing that  at  the  appointed  time  the  ac- 
count is  to  be  adjusted  by  paying  or 
receiving  the  difference  between  the 
contract  and  the  current  price,  then 
the  whole  contract  is  illegal,  as  against 
public  policy,  and  falls  under  the  con- 
demnation of  the  law."  Davis  v. 
Dtivis,  119   Ind.  511;  21   N.  E.   Rep, 
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§  1482.  Notes  for  loan  to  pay  wager  where  lender  not  in- 
terested.— It  is  a  good  defense  to  a  note  that  the  note  sued  on 
was  given  for  money  borrowed  to  be  used  by  the  parties  joint- 


1112;  Whitesides  v.  Hunt,  97  Ind. 
191;  Eoot  V.  Stevenson,  24  Ind.  115; 
Daniels  v.  Barney,  22  Ind.  207 ;  Har- 
vey V.  Merrill,  150  Mass.  1 ;  22  N.  E. 
Eep.  49,  the  court  says :  "The  weight 
of  authority  in  this  country  is,  we 
think,  that  brokers  who  knowingly 
make  contracts  that  are  void  and 
illegal,  as  against  public  policy,  and 
advance  money  on  account  of  them  at 
the  request  of  their  principals,  can 
not  recover  either  the  money  advanced 
or  their  commissions,  and  we  are  in- 
clined to  adopt  this  view  of  the  law. 
Embrey  u.  Jemison,  131  U.  S.  336;  9 
Sup.  Ct.  Eep.  776,  and  the  other  cases 
there  cited."  Counsel  for  appellee  do 
not  controvert  the  legal  proposition 
■enunciated  in  the  authorities  herein- 
Isefore  cited,  but  deny  their  applica- 
tion to  this  case.  They  insist  that 
appellants  were  appellee's  agents. 
Counsel  then  say:  "And  we  affirm 
the  law  to  be  that  when  a  principal  is 
•carrying  on  an  illegal  business  by  or 
through  an  agent,  and  money  arising 
from  or  growing  out  of  the  illegal 
business  comes  into  the  hands  of  the 
agent  for  his  principal,  the  illegal 
business  is  ended,  and  the  agent  must 
account,  and  that  his  obligation  to  ac- 
count is  in  no  wise  connected  with  the 
illegal  business."  The  general  rule  is 
well  settled  that  where  an  agent  re- 
ceives money  for  the  use  of  his  prin- 
cipal he  can  not  be  heard  to  say,  when 
called  to  account,  that  the  transaction 
between  the  principals  out  of  which 
the  money  grew  was  illegal.  In  this 
case,  however,  if  it  is  conceded  that 
the  relation  of  principal  and  agent 
existed  between  appellants  and  appel- 
lee, the  principal  and  agent  were  so 
intimately  connected  with  the  illegal 
business  in  promoting  and  carrying  it 
123 


forward  that  they  all  became  tainted 
with  the  vice  of  the  business.  In  the 
language  used  in  Lemon  v.  Grosskopf, 
22  Wis.  447;  99  Am.  Dec.  58:  "It  was 
as  well  a  part  of  his  agency  to  receive 
and  account  for  the  money  as  to  sell 
the  tickets."  In  this  case  it  was  as 
well  a  part  of  the  agency  of  appellants 
to  receive  and  account  for  the  profits 
as  it  was  to  make  the  deals.  In  this 
connection  we  quote  from  the  decision 
in  Pearce  v.  Foote,  113  111.  228,  as  fol- 
lows: "The  agreement,  as  the  trial 
court  was  authorized  to  find  it,  is  that 
Hooker  &  Co.  contracted  to  give  plaint- 
iff the  privilege  to  deal  in  options  with 
or  through  them,  and,  if  there  was  a 
loss,  plaintiff  was  to  pay  it  to  them, 
and,  if  there  was  a  gain,  Hooker  & 
Co.  were  to  pay  it  to  plaintiff,  and  for 
their  services  they  were  to  be  paid 
a  commission.  The  suggestion  that 
Hooker  &  Co.  merely  acted  as  agents 
for  the  plaintiff  in  these  unlawful 
transactions  may  be  rejected  at  once, 
as  having  nothing  in  its  support. 
There  is  and  can  be  no  such  thing  as 
agency  in  the  perpetration  of  crimes 
or  misdemeanors,  or,  indeed,  in  the 
doing  of  any  unlawful  act.  All  per- 
sons actively  participating  are  prin- 
cipals." See  also,  Flagg  v.  Baldwin, 
38  N.  J.  Eq.  219;  Ruchizky  v.  De 
Haven,  97  Pa.  St.  202.  Counsel  for 
appellee  rely  on  the  following  cases 
to  support  their  position:  Wrights. 
Hughes,  13  Ind.  109 ;  City  of  Indian- 
apolis V.  Skeen,  17  Ind.  628;  United 
States  Express  Co.  D.  Lucas, 36  Ind. 361. 
The  cases  cited,  as  we  view  them,  do 
not  sanction  the  recovery  of  the  money 
in  controversy  by  legal  proceedings. 
In  those  cases  there  had  been  some 
unintentional  omissions  in  an  honest 
effort  to  comply  with  the  law,  while 
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ly  in  gambling  contracts,  and  in  paying  losses  sustained  on  ac- 
count of  such  contracts.  But  the  Indiana  statute,  which  makes 
all  notes  void  wliich  are  given  "  for  repaying  money  lent  at 
the  time  of  such  wager  for  the  purpose  of  being  wagered," 
does  not  apply  to  a  note  given  for  money  borrowed  and  used 
for  the  purpose  of  future  gambling  in  wheat,  where  the  lender 
had  no  interest  in  the  gambling  transactions,  although  he  knew 
that  the  borrower  intended  to  engage  in  them.' 


in  this  case  there  was  no  uninten- 
tional omission  in  an  honest  effort  to 
comply  with  the  law,  but,  on  the  oon- 
trarj',  the  appellee  engaged  with  and 
through  appellants  in  a  gambling  en- 
terprise, which  is  held  by  the  law  to 
be  illegal  and  void,  as  against  public 
policy  because  of  its  vicious  and  de- 
moralizing tendencies.  In  cases  of  the 
class  last  cited,  to  hold  that  the  agent 
is  not  bound  to  account  for  the  money 
received  by  him  would  be  to  sanction 
acts  of  the  grossest  dishonesty  and 
bad  faith  on  the  part  of  the  agent, 
without  the  accomplishment  of  any 
benefit  to  any  one  or  to  the  public ; 
but  in  cases  of  the  class  of  the  one 
now  under  consideration,  for  the 
courts  to  hold  that  one  of  the  parties 
who  enters  into  a  gambling  transac- 
tion through  another  can  recover  the 
winnings  on  the  theory  that  the  rela- 
tion of  principal  and  agent  exists 
would  be  to  encourage  vicious  and  de- 
moralizing practices.  In  other  words, 
I  apprehend  the  rule  to  be  this :  If  A. 
and  B.  enter  into  a  wagering  contract, 
and  B.  pays  the  wager  to  C,  who  was 
not  connected  with  the  original  illegal 
transaction,  to  deliver  to  A.,  he  can 
recover  the  money  in  an  action  against 
C,  or  where,  in  an  honest  effort  to 
comply  with  the  law,  there  has  been 
an  unintentional  omission  which  ren- 
ders the  transaction  illegal,  and  there 
is  no  moral  turpitude,  as  the  result  of 
which  money  belonging  to  the  prin- 
cipal comes  into  the  hands  of  the 
agent,  the  principal   can  recover  it. 


because  to  require  the  agent  to  account 
for  the  money  would  not  sanction  the 
original  illegal  transaction ;  but  when 
A.  authorizes  and  directs  C.  to  enter 
into  wagering  contracts  for  his  bene- 
fit, with  authority  to  collect  and  ac- 
count to  him  for  the  winnings,  and  0. 
enters  into  such  wagering  contract  in 
his  own  name  with  B.,  and  the  wager 
is  paid  by  B.  to  C,  A.  can  not  recover 
the  money  in  an  action  against  C,  be- 
cause all  the  parties  are  in  pari  delicto 
throughout  the  entire  illegal  transac- 
tion, from  its  inception  to  its  conclu- 
sion, and  to  hold  that  A.  could  recover 
would  encourage  vicious  and  demora- 
lizing practices.  It  is  true,  the  act  of 
the  appellants  in  refusing  to  pay  the 
money  in  controversy  to  appellee  is 
not  to  be  commended.  It  may  be  con- 
ceded that  the  money  won  on  the 
wager  did  not  belong  to  them,  and 
that  they  had  no  right,  either  legal  or 
moral,  to  retain  it.  This,  however, 
does  not  authorize  the  court  in  render- 
ing judgment  in  favor  of  appellee 
against  appellants  for  the  money  so 
withheld.  In  all  such  cases  as  the 
one  here  presented  the  law,  as  we  un- 
derstand it,  leaves  the  parties  where 
it  finds  them.  See  State  v.  Tumey, 
81  Ind.  559;  Eeed  v.  Dougan,  54  Ind. 
306." 

'  Plank  V.  Jackson,  128  Ind.  424;  2& 
N.  E.  Rep.  568,  per  Olds,  C.  J.:  "As 
held  in  the  case  of  Jackson  v.  City 
Nat.  Bank,  125  Ind.  347,  mere  knowl- 
edge on  the  part  of  the  lender  that  the 
borrower  intended  to  use  it  by  invest- 
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§  1483.  Such  loans  further  considered. — Defendant  being 
called  upon  to  pay  a  gambling  debt  due  from  him  to  plaintiff, 
proposed  that  if  plaintiff  would  lend  his  note  to  defendant's 
firm,  he  would  get  it  discounted  and  pay  plaintiff  the  money, 
and  take  care  of  the  note  when  due.  Plaintiff  thereupon  gave 
his  note  as  requested  and  received  the  proceeds  in  payment  of 
the  debt.  Upon  a  renewal  of  the  note,  defendant  gave  to 
plaintiff  his  note  to  secure  the  latter  from  liability  on  the  re- 
newal note.  That  note  was  transferred  to  a  bona  fide  holder 
for  value,  who  sued  plaintiff  thereon,  and  compelled  him  to 
pay.  In  an  action  upon  defendant's  note,  it  was  held  that  it 
was  not  given  for  a  gambling  debt  within  the  meaning  of  the 
New  York  statute,  declaring  void  obligations  so  given;  that 
the  debt  was  absolutely  paid  and  discharged  under  the  first 
arrangement,  and  thereafter  had  no  existence;  that  the  note  in 
suit  was  given  simply  to  indemnify  plaintiff  against  liability 
on  his  accommodation  note,  and,  payment  having  been  com- 
pelled, this  furnished  a  good  consideration.'  And  the  general 
rule  is,  that  where  losses  have  been  made  in  an  illegal  transac- 
tion, a  person  who  lends  money  to  the  loser  with  which  to  pay 
the  debt,  can  recover  the  loan,  notwithstanding  his  knowledge 
of  the  fact  that  the  money  was  to  be  so  used.^  Defendant, 
while  playing  at  poker,  bought  chips  to  a  large  amount,  and, 
after  the  keeper  of  the  house  had  refused  to  sell  him  on  credit, 
paid  for  them  by  assigning  a  certificate  of  deposit,  and  lost  the 
entire  sum.  At  the  close  of  the  game,  on  defendant's  request 
and  his  stating  that  he  had  a  note  to  meet  in  bank,  the 
keeper  of  the  house  lent  him  the  amount  of  the  note  and 
took  his  note  therefor.  It  was  held  that  the  loan  was  not  a 
gambling  debt,  and  that  a  note  so  given  and  including  the 
loan,  was  not  infected  with  a  gaming  consideration.^ 

ingin  such  contracts,  is  not  sufficient  '  Armstrong  v.  American  Exchange 
to  defeat  a  recovery  on  the  note,  al-  Bank,  133  U.  S.  433,  469 ;  Armstrong 
though  the  borrower  did  intend,  at  the  v.  Toler,  11  Wheat.  (U.  S.)  258 ;  Kim- 
time  of  receiving  the  money,  to  use  it  bro  v.  Bullitt,  22  How.  (U.  S.)  256, 
in  such  unlawful  purpose;  he  was  at  269;  Planters'  Bank  v.  Union  Bank, 
liberty  to  change  his  mind,  and  the  16  Wall.  (U.  S.)  483;  Tyler  v.  Carlisle, 
lender  has  no  control  over  the  money  79  Maine,  210;  McGavock  v.  Puryear, 
after  he  parts  with  it  and  receives  the  6  Coldw.  (Tenn.)  34 ;  Waugh  v.  Beck, 
note  for  its  payment."  114  Pa.  St.  422. 
1  Hoyt  V.  Cross,  108  N.  Y.  76.  '  Roberts  v.  Blair,  11  Colo.  64. 
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§  1484-  The  same  subject  continued. — One  who  knowingly 
and  with  the  purpose  of  furthering  a  gambling  transaction  in 
purchasing  commodities  on  margin  lends  money  to  another, 
can  not  recover.  It  being  unlawful  for  one  man  to  pay,  it  can 
not  be  lawful  for  another  to  furnish  him  the  means  of  paying. 
It  is  not  enough  to  defeat  recovery  by  the  lender,  that  he  knew 
of  the  borrower's  intention  to  use  it  in  a  gambling  transaction, 
in  purchasing  commodities  on  margin;  he  must  have  known 
that  the  borrower  was  purposing  such  use  of  the  loan  and 
must  have  been  implicated  as  a  confederate  in  the  transaction, 
although  not  necessarily  for  gain.^ 


'  Waugh  V.  Beck,  114  Pa.  St.  422, 
per  Trunkey,  J.:  "It  is  not  enough 
to  defeat  recovery  by  the  lender  that 
he  knew  of  the  borrower's  intention 
to  illegally  appropriate  the  loan ;  he 
must  know  that  the  borrower  is  pur- 
posing the  specific  illegal  use,  and 
must  be  implicated  as  a  confederate 
in  the  transaction.  Wharton  on  Con- 
tracts, 341-2-3.  Money  lent  and  ap- 
plied by  the  borrower  for  the  express 
purpose  of  settling  losses  on  illegal 
stock  jobbing  transactions,  to  which 
the  lender  was  no  party,  can  not  be 
recovered  back.  It  being  unlawful 
for  one  man  to  pay,  it  can  not  be 
lawful  for  another  to  furnish  him  the 
means  of  paying.  This  is  said  of  a 
case  where  the  means  were  furnished 
with  a  full  knowledge  of  the  object  to 
which  they  were  to  be  applied,  and 
for  the  express  purpose  of  accomplish- 
ing that  object.  Cannan  v.  Bryce,  3 
B.  &  Aid.  179.  That  case  arose  out  of 
the  violation  of  a  statute,  founded  on 
public  policy  to  prevent  stock  jobbing, 
and  it  prohibits  payment  or  receipt  of 
money  for  satisfying  or  making  up 
any  difference  under  penalty  of  £100. 
When  the  plaintiff,  whilst  engaged 
with  the  defendant  and  others  in 
gaming  and  playing  at  cards  for 
money,  lent  the  defendant  a  sum  of 
money  for  the  purpose  of  enabling  the 


defendant  to  engage  and  continue  in 
the  gaming,  it  was  held  that  the  loan 
was  an  illegal  contract,  and  that  the 
money  could  not  be  recovered.  The 
law  which  prohibits  the  loan  will  not 
lend  its  aid  in  promoting  the  means 
designed  to  carry  it  into  effect.  That 
which  the  law  prohibits,  either  in 
terms,  or  by  affixing  a  penalty  to  it,  is 
unlawful,  and  it  will  not  promote  in 
one  form  that  which  it  declares  wrong 
in  another.  White  v.  Buss,  3  Cush. 
(Rlass.)  448.  The  cases  of  Cannan  v. 
Bryce,  3  B.  &  Aid.  179,  and  White  v. 
Buss,  3  Cush.  (Mass.)  448,  were  where 
the  acts  were  violation  of  statutes. 
But  the  principle  is  not  limited  in  its 
application  to  such.  It  applies  in 
many  cases  where  the  acts  are  illegal 
solely  on  the  ground  of  public  policy. 
A  bond  given  in  consideration  of  the 
loan  of  money  with  which  to  put  a 
substitute  in  the  Confederate  army, 
can  not  be  enforced.  Chritcher  v. 
Holloway,  64  N.  Car.  526.  A  note  given 
for  money  knowingly  lent  to  be  ap- 
plied to  the  purpose  of  suppressing  a 
prosecution  for  a  crime  is  illegal. 
Plumer  v.  Smith,  5  N.  H.  553. 
Whether  such  offenses  are  forbidden 
or  punished  by  statute  or  not,  money 
advanced  for  the  purpose  of  further- 
ing their  commission,  and  so  used, 
can  not  be  recovered." 
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§  1485.  Bohemian  oats  speculation. — A  contract  whereby 
plaintiff  gave  his  note  for  Bohemian  oats  at  a  fictitious  and 
extravagant  price  in  consideration  of  the  agreement  of  the 
payee  to  sell  for  him  the  oats  raised  from  those  purchased  at  a 
like  extravagant  price,  is  not  void  as  a  gambling  contract,  un- 
der the  provisions  of  the  Iowa  code,  but  is  void  as  being 
against  public  policy,  because  capable  of  performance  only  by 
deception  and  fraud  practiced  upon  others.  In  such  a  case, 
since  both  parties  to  the  contract  were  parties  to  the  intent  to 
defraud,  the  law  leaves  them  where  it  finds  them,  and  will 
afford  no  relief  to  either;  and  will  not  aid  the  plaintiff  to  re- 
cover possession  of  his  note.'  A  contract  for  the  sale  of  a  cer- 
tain quantity  of  Bohemian  oats  at  an  extravagant  and  wholly 
fictitious  price  per  bushel  secured  by  the  buyer's  note  payable 
in  thirteen  months,  the  seller  undertaking  by  a  bond  to  sell  for 
the  purchaser  within  a  year  twice  the  quantity  of  like  oats  at 
the  same  price  and  render  to  him  the  proceeds  less  one-third 
thereof  for  his  commission  is  not  a  gaming  contract  within  the 
meaning  of  the  New  York  statute  prohibiting  wagering  con- 
tracts.*    And  such    a  contract   is    not   void    as    against  pub- 

'  Shipley  v.  Eeasoner,  80  Iowa,  548.  ability  of  the  company  to  sell  with  a 

And  see  Merrill  v.  Packer,  80  Iowa,  view  simply  to  the  payment  of  a  sum 

542;  Hanks  v.  Brown,  79  Iowa,  560;  to  represent  the  difference  between 

Langan  v.  Sankey,  55  Iowa,  52 ;  Steever  the  price  the  company  agreed  to  and 

V.  Illinois  Railway  Co.,  62  Iowa,  371.  could  obtain  for  the  property  within 

^  Matson  v.  Blossom,  2  N.  Y.  Supl.  the  time  specified.     Bigelow  v.  Bene- 

551,  per  Bradley,  J.:     "While   it  is  diet,  70  N.  Y.  202;  Story  ».  Salomon, 

true  that  the  sale  which  the  company  71  N.  Y.  420;   Yerkes  v.  Salomon,  11 

undertook  to  make  depended  upon  its  Hun,  471.    The  construction  applica- 

ability  to  do  so,  and  was  a  matter  of  ble  to  this  contract  is  clearly  distin- 

uncertainty,  it  was  not  in  terms  an  guishable  from  that  of  the  agreement 

agreement  to  pay  differences  depend-  upon  which  was  brought  the  action  in 

ent  upon  the  condition  of  the  market.  Hall  v.  Bergen,  19  Barb.  (N.  Y.)  122. 

It  purported  to  be  an  agreement  that  There  the  price  to  be  paid  for  a  horse 

one  party  should  furnish  to  the  other  was  made  dependent  upon  the  speed 

the  property  which  the  latter  should  it  made  in  a  race  against  time,  which 

sell  at  or  not  less   than   a  specified  was  held  to  be  in  the  nature  of  a 

price.     The  company,  apparently  by  wager ;  while  in  the  case  at  bar  the 

it,  took  the  hazard  of  a  market  which  agreement  to  give  the  defendant  the 

should  permit  performance,  and  of  lia-  benefit  of  a  sale  at  a  particular  price 

bility  for  damages  in  case  of  default ;  was   unqualified.     It  contravenes  no 

yet  the  terms  of  it  do  not  import  that  statute  of  this  state  to  which  our  at- 

the  parties  were  speculating  upon  the  tention  has  been  called.    The  defense 
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lie  policy  on  the  ground  that  the  undertaking  on  the  part  of 
the  seller  can  not  be  carried  out  without  practicing  deception 
or  is  incapable  of  performance,  although  it  is  stipulated  that 
the  price  is  fictitious  and  for  speculative  purposes.' 

§  1486.  Option  dealings  in  grain. — Under  the  Missouri  stat- 
utes prohibiting  option  dealings  the  transaction  is  illegal 
where  the  seller  intends  not  to  deliver  the  property  sold,  but 
simply  to  settle  the  difference  in  price,  whether  his  brokers  and 
the  purchaser  knew  of  his  intention  or  not.  And  in  such  a  case 
the  broker  can  not  recover  from  the  seller  either  commissions 
for  conducting  the  business  or  money  paid  to  settle  losses  on 
the  transaction.''  Nor  can  the  seller  maintain  his  counter- 
claim for  the  margins  advanced  by  him  to  the  broker,  for  the 
reason  that  it  was  a  gambling  transaction  in  grain,  and  also 
for  the  reason  that  he  did  not  sue  for  the  margins  within  three 
months  after  paying  them,  as  required  by  statute.' 


founded  on  the  alleged  illegality  must, 
therefore,  rest  upon  the  common  law 
for  its  support ;  and,  if  any  part  of  the 
consideration  may  be  characterized  as 
illegal,  it  vitiates  the  contract,  and, 
as  between  the  parties  to  it,  would  de- 
feat a  recovery  on  the  note." 

'  Matson  v.  Blossom,  2  ^t^.  Y.  Supl. 
551,  per  Bradley,  J. :  "It  is  true  that 
the  stipulated  value  of  the  oats  and  the 
price  paid  for  which  the  company  un- 
dertook to  sell  them  for  the  defendant 
was  fictitious,  and  purposely  made  so 
'for  speculative  purposes.'  This  was 
declared  in  the  bond,  and  so  under- 
stood by  the  parties  to  it.  The  con- 
summation of  the  expressed  purpose 
might  be  produced  by  unfair  means, 
it  might  require  deception,  and  its  use 
result  in  prejudice  to  the  innocent  and 
unwary,  but  not  necessarily  so.  This 
is  the  consequence  of  requiring  ex- 
orbitant prices  for  propertj'  of  any 
kind.  The  offer  of  the  oats  in  the 
market  for  the  jirice  the  company  un- 
dertook to  sell  might  not  find  the  re- 
sponse of  a  purchaser.  It  very  likely 
would  not — a  wise  one ;  but  that  does 


not  necessarily  bring  the  undertaking 
within  legal  inhibition.  As  a  rule, 
men  of  full  age  and  understanding 
have  the  liberty  of  contracting,  and 
their  contracts,  when  entered  into  vol- 
untarily, are  ordinarily  held  binding, 
unless  they  are  contrary  to  public 
policy,  or  in  violatidii  of  some  rule  of 
law.  Printing  Co.  c.  Sampson,  L.  R. 
19  Eq.  462,  465  ;  12  Moak  Eng.  E.  (462) 
841.  Iftheund  ertaking  of  the  company 
was  impossible  of  performance,  that 
fact  would  be  an  effectual  defense  to 
an  action  on  the  note,  because  an  im- 
possible consideration  will  not  support 
a  promise.  1  Parsons  on  Contracts, 
382.  To  be  such,  the  impossibility 
must  exist  in  the  nature  of  the  thing 
to  be  done.  The  difficulty  or  improb- 
ability of  doing  it  is  not  sufiicient  to 
defeat  its  effect  as  a  consideration. 
This  case,  we  think,  is  not  brought 
within  that  rule." 

2  Connor  v.  Black,  119  ]\Io.  126; 
Crawford  r.  Spencer,  92  Mo.  498; 
Cockrell  d.  Thompson,  85  Iilo.  510. 

2  Connor  ,-.  Black  (IMo.  1896),  33 
S.  W.  Rep.  7Xi,  (iaiitt,  P.  J. :     "Both 
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§  1487.   Selling  pools  under  New  York  statute. — The  New 

York  statute,  suspending  for  thirty  days  in  the  year,  within 
the  grounds  of  certain  associations  "for  improving  the  breeds 
of  horses,"  the  penal  sections  against  betting  and  pool  selling, 
does  not  suspend  the  civil  statutes  declaring  void  all  gambling 
contracts,  so  as  to  permit  a  pool  seller  to  recover  his  losses 
from  a  customer.' 


in  his  pleadings  and  his  evidence  he 
admitted  that  it  was  a  gambling  trans- 
action in  grain  on  his  part.  While  at 
common  law  he  might  have  declared 
his  dissent  to  the  wager,  and  demand- 
ed and  recovered  his  money  before 
the  event  upon  which  his  wager  was 
staked  had  happened,  having  waited 
until  he  lost  by  the  happening  of  the 
event,  to  wit,  the  rise  in  oats,  he  could 
not  rescind  the  contract  after  the 
-event.  Hickerson  v.  Benson,  8  Mo. 
8;  Humphreys^.  Magee,  13 Mo.  435; 
Eyan  v.  Judy,  7  Mo.  App.  74.  Does 
he  bring  himself  within  the  statute? 
It  will  be  observed  that  the  statute 
■only  permits  money  or  property  to  be 
recovered  which  has  been  lost  'at  any 
game  or  gambling  device.'  While 
this  transaction  was  a  wager,  and  the 
law  will  not,  in  the  absence  of  an  ex- 
press statute,  aid  either  party  in  en- 
forcing it,  it  is  not  a  'game  or  gam- 
bling device,'  within  the  meaning  of 
section  5209.  The  words  'game'  and 
^gambling  device,'  by  common  use 
and  interpretation,  had  acquired  a 
settled  signification  long  prior  to  the 
enactment  declaring  transactions  like 
this  to  be  gambling.  Thus,  it  was 
held,  in  Hickermanti.  Benson,  8  Mo. 
8,  that  a  wager  on  an  election  was  not 
-within  the  meaning  of  this  statute,  al- 
though the  wager  was  contrary  to  pub- 
lic policy,  and  void  at  common  law. 
Until  the  enactment  of  these  sections, 
which  specifically  denounce  these  op- 
tion deals  as  gambling,  they  were  not 
within  the  statute.  When  they  were 
so  declared,  the  legislature  at  the  same 


time  afBxed  a  punishment,  but  did  not 
provide  for  a  recovery  of  the  money 
voluntarily  invested  in  said  ventures. 
Accordingly,  we  think  that  not  only 
the  ordinary  signification  of  the  words 
themselves,  but  the  legislation  on  the 
subject,  alike  forbids  an  interpreta- 
tion which  ascribes  to  the  words 
'game'  or  'gambling  device'  the  mean- 
ing attributed  to  them  by  defendant. 
But  if  we  are  wrong  in  our  construc- 
tion of  these  words,  still  the  declara- 
tion was  correct,  because  defendant 
did  not  sue  for  the  margins  he  had  put 
up  within  three  months  after  paying 
them.  This  is  a  special  statute,  and 
to  avail  himself  of  it  he  must  have 
commenced  his  action  or  filed  his 
counterclaim  therefor  within  the  time 
therein  limited.  The  commencement 
of  plaintiffs'  action  did  not  toll  the 
bar  of  the  statute.  He  was  under  no 
obligation  to  delay  the  bringing  of  his 
action  merely  because  of  the  pendency 
of  plaintiffs'  action ;  nor  would  it  have 
affected  his  right  to  plead  the  illegal- 
ity as  a  defense  to  plaintiff's  action, 
had  he  brought  an  independent  suit. 
We  think  he  lost  his  action,  if  he  ever 
had  one,  by  his  laches  in  neglecting 
to  commence  it  within  the  three 
months." 

'  Tuckett  V.  Herdic,  5  Texas  Civ. 
App.  690;  24  S.  W.  Eep.  992,  per 
Lightfoot,  C.  J. :  "It  is  not  shown  that 
the  Island  Park  Association,  which 
seems  to  have  been  organized  'for  the 
purpose  of  trotting  horses  and  holding 
meetings,  and  generally  known  as  a 
gentlemen's      trotting      association,' 
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§  1488.   Enforcing  the   New  York  laws   in   otlier  states. — 

The  New    York    penal    code,    punishing    any  one  who  keeps- 
or  occupies  a  building  or  office   for  receiving  or  registering 


comes  within  the  provisions  of  the  act 
of  1887,  or  that  it  was  incorporated 
for  the  purpose  of  improving  the 
breeds  of  horses  as  referred  to  in  that 
act.  In  fact,  this  association  seems 
to  have  been  organized  before  the  act, 
and  without  any  reference  to  it,  or  to 
improving  breeds  of  horses.  Under 
these  statutes,  was  the  contract  sued 
upon  a  legal  demand  under  the  laws 
of  the  state  of  New  York?  It  is  claimed 
by  appellee  that  he  was  a  pool 
seller,  engaged  in  selling  pools  on 
horse  races  at  Albany,  N.  Y.,  at  the 
race  grounds  of  the  Island  Park  Asso- 
ciation and  under  the  management  of 
which  association  the  races  were  being 
carried  on.  He  purchased  for  defend- 
ant pools  on  the  races  amounting  to 
$4,459.50,  on  which  defendant  realized 
$2,826.50,  leaving  a  clear  loss  on  the 
races  of  $1,633;  and  plaintiff's  com- 
mission on  the  pools  was  $87.50. 
Plaintiff  also  sold  defendant  the  'Paris 
mutuals,'  on  which  his  loss  was  $201. 
This  was  clearly  an  unlawful  and  wa- 
gering transaction,  to  which  plaintiff 
was  a  party,  and  is  void  under  the 
laws  of  New  York,  unless  plaintiff  has 
shown  that  it  comes  within  some  ex- 
ception to  the  general  law  proved  in 
this  car  e.  He  has  not  done  so.  His 
pleading  does  not  allege  that  the 
transaction  comes  within  the  provis- 
ions of  the  Ives  pool  bill,  passed  IMay 
20,  1887  ;  nor  does  the  testimony  bring 
it  within  that  act.  But,  suppose  it 
dill.  A  proper  analysis  of  that  part  of 
the  act  which  is  in  evidence  will 
show:  (1)  The  levy  of  a  tax  of  five 
per  cent,  upon  the  gross  receipts  for 
admission  on  race  days  to  the  grounds 
of  such  associations  as  were  incor- 
porated to  improve  the  breed  of  thor- 
oughbred or  trotting  horses.     (2)  The 


limitation  of  thirty  days  in  the  year 
in  which  races  are  authorized  on  such 
tracks,  and  to  be  open  to  the  public ; 
sections  361  and  352  of  the  penal  code 
not  to  apply  on  said  grounds  during 
such  thirty  days  ;  and  all  such  racing 
and  pool  selling  to  be  confined  to  the 
period  between  the  15th  day  of  May 
and  the  15th  day  of  October,  and  to 
the  tracks  where  the  races  were  to- 
take  place,  and  to  the  days  of  such 
races,  (o)  Making  it  a  felony  to  en- 
gage in  pool  selling  at  any  other  time 
or  place.  Under  the  general  statutes 
of  New  York  it  is  not  questioned  that 
pool  selling  on  horse  races  i.'i  pro- 
hibited by  law,  and  that  contracts, 
growing  out  of  the  same,  in  which  the 
parties  are  both  participants, can  not  be 
enforced.  Ruckman  v.  Bryan,  3  Denio, 
340.  That  part  of  the  Ives  pool  bill 
which  suspends  for  thirty  days  dur- 
ing each  year  a  part  of  the  penal  code 
upon  the  grounds  of  certain  associa- 
tions organized  for  the  purpose  of  im- 
proving the  breeds  of  thoroughbred 
or  trotting  horses,  and  confines  pool 
selling  upon  races  to  the  grounds  of 
such  associations,  and  to  the  times  of 
such  races,  does  not  effect  the  general 
statute  of  the  state  of  New  York  (Re- 
vised Statutes,  pt.  1,  c.  20,  tit.  8,  art. 
3),  which  provides  that  'all  wagers, 
bets  or  stakes  made  to  depend  upon 
any  race  *  *  *  or  contingent  event 
whatever,  shall  be  unlawful.  All  con- 
tracts for  or  on  account  of  any  money 
or  property  or  thing  in  action  so  wa- 
gered, bet  or  staked,  shall  be  void.' 
Because  the  state  does  not  punish 
criminally  the  offense  during  the  lim- 
ited period  mentioned  at  certain  places 
is  no  ground  for  holding  such  illegal 
contracts  valid  when  the  civil  statutes- 
declare  them  to  be  void.    This  position 
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bets  or  selling  pools,  and  any  one  who  records  or  registers  bets 
or  sells  pools  on  the  result  of  any  contest  of  skill,  speed,  or 
endurance  of  man  or  beast,  thereby  makes  pool  selling  illegal. 
And  a  note  can  not  be  enforced  whose  consideration  is  the  price 
of  such  pools  bought  in  New  York.^ 

§  1489.  The  Louisiana  lottery  in  New  York. — An  agreement 
made  in  New  York  to  gamble  in  the  legalized  lotteries  of  an- 
other state  is  void  in  New  York  and  can  not  be  enforced.^ 


is  well  sustained  by  authority.  In  the 
state  of  New  York  this  general  statute, 
which  has  been  in  force  since  1802,  was 
construed  by  the  supreme  court  of  that 
state  in  the  case  of  Gibbons  v.  Gouv- 
erneur,  lDenio(N.Y.),170.  There  had 
been  a  special  act  allowing  horse  races 
uponcertain  regulated  tracksinQueens 
county,  and  exempting  parties  betting 
on  such  races  from  prosecution  under 
the  penal  code.  There  was  a  wager- 
ing contract  upon  a  race  upon  one 
of  such  regulated  tracks,  and  they 
sought  to  enforce  it  in  the  courts. 
The  supreme  court  said:  'But  wager 
contracts  upon  such  races  have  at  all 
times  been  void  since  the  passage  of 
the  act  of  1802.  Parties  may  bet  on 
races  to  be  run  on  regulated  courses 
and  upon  private  property  in  the 
county  of  Queens,  and  such  races  may 
be  run  with  absolute  impunity.  No 
offense  is  thereby  committed,  nor 
penalty  or  forfeiture  incurred.  But 
there  is  nothing  in  any  of  these  stat- 
utes which  makes  a  wager  contract  on 
such  race  legal,  or  which  will  permit 
it  to  be  enforced  in  a  court  of  law.  It 
may  be  performed  if  the  parties  to  it 
think  proper  to  do  so;  but  that  is 
their  concern,  for  at  law  the  contract 
is  void  under  the  very  words  of  the 
statute,  as  depending  upon  a  "race," 
and  as  a  "contingent  event."  '  It 
has  been  held  that  the  losing  party 
in  such  an  illegal  wager  upon  the  re- 
sult of  a  horse  race,  in  a  county  so 
exempt  from  the  provisions  of   the 


penal  code,  may  sue  the  winner,  and 
recover  back  his  money  so  lost.  Ruck- 
man  V.  Pitcher,  1  N.  Y.  392.  If  the 
contract  was  void  by  the  laws  where 
it  was  made,  it  will  not  be  contended 
that  any  validity  can  be  imparted  to 
it  by  bringing  suit  upon  it  in  a  differ- 
ent forum." 

'  Bride  v.  Clark,  161  Mass.  130 ;  36 
N.  E.  Rep.  745.  In  this  case  the  note 
sued  on  was  made  and  delivered  in 
this  state,  but  the  evidence  tended  to 
show  that  the  consideration  was 
money  which  the  defendant,  when 
attending  horse  races  in  the  state  of 
New  York,  had  there  promised  to  pay 
for  pools  which  were  there  sold  him 
on  such  races.  The  only  evidence  of 
the  law  of  New  York  consisted  of 
three  sections  of  the  statutes  of  that 
state ;  and,  as  held  in  Kline  v.  Baker, 
99  Mass.  253,  the  construction  of  this 
evidence  was  for  the  court  alone.  The 
buying  of  pools  on  horse  races  is 
gambling,  and  the  question  was  fairly 
raised  whether  that  form  of  gambling 
was  illegal  by  the  laws  of  New  York ; 
and,  for  the  purposes  of  the  case,  it 
was  to  be  decided  by  ascertaining  the 
construction  and  effect  of  the  statutes 
which  had  been  put  in  evidence. 

^  Goodrich  v.  Houghton,  134  N.  Y. 
115.  In  this  case  plaintiff  and  defend- 
ant agreed  in  New  York  to  contribute 
$25  each,  and  to  purchase  therewith 
tickets  in  the  Louisiana  lottery,  each 
to  have  half  the  prize  money.  De- 
fendant,   having    received  $25   from 
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§  14:90.  Election  bets. — A  wager  on  the  result  of  an  election 
is  illegal  and  void  as  between  the  parties;  and  the  stakeholder 
who  is  notified  by  one  of  the  parties  not  to  pay  over  the  money 
to  his  adversary,  after  the  result  of  the  election  has  become 
known,  but  before  an  actual  payment  has  been  made,  can  not 
defeat  an  action  by  such  party  for  its  recovery,  since,  in  such 
case,  there  is  a  disaffirmance  of  the  wagering  contract  before 
it   has  become  executed.'     The  law  thus  seemingly  aids    the 


plaintiff,  sent  $50  to  Louisiana,  with 
an  order  in  his  own  name  for  tickets, 
which  were  sent  him,  and  the  tickets 
drawing  prizes,  the  amount  thereof 
was  sent  to  him,  of  which  he  refused 
to  pay  plaintiff  more  than  one-fourth. 
It  was  held  that,  assuming  that  penal 
code,  §§  324-334,  making  agreements 
in  New  York  to  gamble  in  the  legal- 
ized lotteries  of  other  states  void  in 
New  York,  did  not  invalidate  that 
part  of  the  transaction  which  took 
place  in  Louisiana,  the  contract  for 
division  was  part  of  the  entire  con- 
tract, and  therefore  invalid,  and  not 
enforcible.  Landon,  J.,  said:  "The 
difficulty  with  the  plaintiff's  case,  as 
clearly  shown  by  the  opinion  of  the 
general  term,  is  that  she  can  not  prove 
that  the  defendants  ought  to  pay  her 
any  part  of  the  prize  money  except 
by  proof  of  the  contract,  and  as  it  was 
a  gambling  contract,  still  executory  as 
respects  the  division  of  the  prize  mon- 
ey, the  law  will  not  enforce  its  execu- 
tion, but  will  leave  the  parties  where 
it  finds  them.  Nellisu.Clark,  20  Wend. 
(N.  Y.)  24;  Haynes  v.  Rudd,  83  N.  Y. 
251;  Woodworth  v.  Bennett,  43  N.  Y. 
273  ;  Knowlton '('.Congress,  etc., Spring 
Co.,  57  N.Y.  518.  Any  agreement  made 
in  this  state  to  gamble  in  the  legalized 
lotteries  of  another  state  is  void  in 
this  state.  Penal  code,  §§  324-334  ;  3 
R.  8.  (8th  ed.),  p.  2220,  §§24,  25,  32, 
35,  38,  39;  1  R.  S.,  §  665;  People  v. 
Koelke,  94  N.  Y.  137.  The  learned 
counsel  for  the  appellant  does  not 
contest  these  legal  propositions,  but 


contests  the  assumption  of  the  fact 
that  the  plaintiff's  case  requires  her  to 
trace  her  right  to  recover  through  a 
violation  of  our  law.  He  contends 
that  lotteries  are  lawful  in  Louisiana, 
and  hence  the  buying  of  tickets  and 
drawing  of  prize  money  are  lawful 
there,  and  that  as  the  money  was  law- 
fulljr  acquired  in  that  state,  it  was  law- 
fully transmitted  to  the  defendant  in 
this  state,  and  the  division  of  it  here, 
would  violate  no  law,  and,  therefore, 
defendant's  agreement  to  divide  it 
was  not  unlawful.  This  contention,  if 
sound,  manifestly  impairs  that  purpose 
of  our  law  which  seeks  to  protect  the 
people  of  this  state  from  participation 
in  the  vice  and  evils  of  lotteries.  But 
assuming  that  every  part  of  the  trans- 
action which  took  place  in  Louisiana 
was  perfectly  valid,  and  that  the  laws 
of  this  state  can  in  no  respect  invali- 
date what  was  there  completed,  it  is 
undeniable  that  the  division  of  the 
prize, money  was  not  made  there,  but 
by  the  contract  of  the  parties  was  to 
be  made  here.  The  contract  for  di- 
vision was  part  of  the  entire  contract, 
was  made  here,  and  was  to  be  per- 
formed here.  Its  validity  must  be  de- 
termined by  our  law.  We  undo  noth- 
ing that  has  been  done  in  Louisiana, 
but  we  refuse  to  complete  in  this  state 
any  part  of  the  transaction  which  re- 
mains unfinished.  The  plaintiff  can 
not  recover  without  resort  to  the  un- 
executed part  of  the  contract." 

'  Lewy  V.  Crawford,  5  Texas  Civil 
App.  293;    23  S.  AV.   Rep.    1041,   per 
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wrong-doer  and  gives  to  one  of  two  in  pari  delicto  the  oppor- 
tunity to  save  himself  from  suffering  the  loss  which  the  execu- 


Fly,  J.:  "One  of  the  earliest  cases 
to  which  we  have  had  access,  and 
one  which  has  been  very  widely 
and  favorably  cited,  is  the  case  of 
Vischer  v.  Yates,  U  Johns.  (N.  Y.) 
23.  The  opinion  in  this  case  was 
rendered  by  Chief  Justice  Kent,  the 
great  commentator  on  American  law, 
and  in  a  fine  review  of  English  de- 
cisions he  lays  down  the  broad  rule, 
since  followed  by  most  courts,  that 
courts  must  frown  down  in  every 
legitimate  manner  any  unholy  tam- 
pering with  or  corruption  of  the 
ballot;  that  bets  on  election  are  il- 
legal and  void,  and  that  courts  will 
lend  their  aid  in  disafiirming  such 
contracts,  and  will  hold  the  stake- 
holder responsible,  when  notice  is 
given  by  a  party  to  a  wager  that  he 
desires  to  withdraw  his  money.  This 
learned  judge  struck  the  keynote  that 
has  in  most  American  courts  given 
tone  to  decisions  on  the  subject.  We 
quote  from  Chief  Justice  Kent  in  the 
opinion  referred  to :  'The  stakeholder 
•ought  not  to  be  permitted  to  hold  the 
money  in  defiance  of  both  parties. 
There  would  be  no  equity  in  such  a 
defense,  and,  if  the  plaintiff  can  not 
recover  back  the  deposit  in  this  case, 
the  winner  can  not  recover  it;  for 
that  would  be  compelling  the  execu- 
tion of  an  illegal  contract  as  if  it  were 
legal,  and  would  at  once  prostrate  the 
law  that  declares  such  contracts  ille- 
gal. The  English  rule  is  the  true  rule 
on  this  subject.  On  the  disaffirmance 
of  the  illegal  and  void  contract,  and 
before  it  has  been  carried  into  effect, 
and  while  the  money  remains  in  the 
hands  of  the  stakeholder,  each  party 
ought  to  be  allowed  to  withdraw  his 
own  deposit.  The  court  will  then  be 
dealing  equitably  with  the  case.  It 
will  be  answering  the  policy,  and 
putting  a  stop  to  the  contract  before 


it  is  perfected.  *  *  *  The  courts 
have  gone  quite  far  enough  when 
they  have  refused  to  help  either  party, 
as  against  the  other,  in  respect  to 
these  illegal  contracts.'  It  is  true 
that  this  decision  was  overruled  by 
the  'court  for  the  correction  of  errors,' 
the  decision  being  rendered  by  a  di- 
vided court,  and  no  court  of  any  re- 
spectability, except  perhaps  that  of 
California,  has  ever  followed  in  the 
noisome  wake  of  the  decision  of  Sen- 
ator Sanford,  the  mouthpiece  of  the 
New  York  court.  On  the  other  hand, 
the  decision  has  been  time  and 
again  repudiated,  and  the  very  doc- 
trine held  by  Judge  Kent  was  after- 
wards approved  by  the  New  York 
court  of  appeals.  Storey  v.  Bren- 
nan,  15  N.  Y.  524.  ***** 
In  Ball  V.  Gilbert,  12  Mete.  (Mass.) 
397,  the  case  of  Vischer  v.  Yates  is  ap- 
proved, and  the  following  language  is 
employed:  '"We  think  the  money 
deposited  by  each  party  was  a  simple, 
naked  deposit,  respecting  which  the 
agreement  to  pay  it  over  to  one,  ac- 
cording to  the  result  of  the  pending 
presidential  election,  and  not  exe- 
cuted by  actual  payment,  was  wholly 
inoperative  and  void ;  and  then  by 
implication  of  law  the  money  was  so 
deposited  to  the  use  of  the  depositors 
respectively;  and  that  an  action  for 
money  had  and  received  would  lie  for 
each  party  for  the  amount  so  depos- 
ited by  him.'  In  the  case  of  Stacy  u. 
Foss,  19  Maine,  335,  it  is  held: 
'When  money  is  once  paid  over  to 
winner,  it  can  not  be  recovered  from 
stakeholder  or  winner ;  but  when  the 
money  has  not  been  paid  over  by  the 
stakeholder,  although  it  has  been  lost 
by  the  happening  of  the  event,  upon 
notice  and  demand,  the  stakeholder 
is  liable  to  the  loser  for  the  amount 
by  him  deposited.'    This  opinion  sus- 
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tion  of  his  wrongful  agreement  must  occasion  him.     In  New 
Hampshire  money  paid  upon  a  wager  on  the  result  of  an  elec- 


tains  the  opinion  of  Vischer  v.  Yates, 
delivered  by  the  New  York  supreme 
court,  and  condemns  the  opinion  of 
Senator  Sanford,  and  says :  'It  best 
comports  with  pubhc  policy  to  arrest 
the  illegal  proceeding  before  it  is 
consummated,  and,  in  our  judgment, 
the  opinion  of  the  supreme  court  is 
better  sustained  upon  principle  and 
authority  than  that  of  the  court  of  er- 
rors.' In  a  South  Carolina  case — 
Bledsoe  v.  Thompson,  6  Rich.  L.  (S. 
Car.)  44;  57  Am.  Dec.  777— the  same 
doctrine  is  enunciated.  In  Ten- 
nessee it  was  held  that,  if  the  stake- 
holder paid  over  the  money  without 
notice  and  demand  by  the  loser,  he 
would  not  be  responsible,  but  other- 
wise if  the  notice  was  given.  In  Mc- 
Allister V.  Hoffman,  16  S.  &  E.  (Pa.) 
147;  16  Am.  Dec.  556,  a  case  of  betting 
on  an  election,  it  was  held  that  money 
paid  over  to  the  winner,  after  notice,  is 
recoverable,  and  the  case  of  Yischer  v. 
Yates,  n  John.  (N.Y.)  23,  is  cited  and 
approved.  In  the  case  of  Shackleford 
V.  Ward,  3  Ala.  37,  it  was  said :  'No- 
tice to  stakeholder  to  hold  money  ar- 
rests it,  and  he  may  not  afterwards 
pay  over  the  money  to  either,  what- 
ever the  determination  of  the  event 
upon  which  depends  the  wager.'  In. 
Jeffrey  v.  Fickhn,  3  Ark.  227,  it  is 
said :  'The  rule  is  that,  if  the  con- 
tract be  executed,  and  both  parties  in 
pari  drlirto,  neither  of  them  can  re- 
cover from  the  other  the  moneys  so 
paid;  but,  if  the  contract  continues, 
and  the  party  is  desirous  of  rescind- 
ing it,  he  may  do  so,  and  recover 
back  the  deposit.  And  this  distinc- 
tion is  made:  that,  where  the  action 
is  an  affirmance  of  an  illegal  contract 
for  the  performance  of  an  engagement 
malum  in  sp,  it  can  in  no  case  be  main- 
tained ;  but  where  the  action  is  in  dis- 
affirmance of  such  a  contract,  and,  in- 


stead of  endeavoring  to  enforce  it,, 
presumes  it  to  be  void,  and  seeks  to 
prevent  the  defendant  from  retaining 
the  benefit  which  is  derived  from  an 
unlawful  act,  then  it  is  consonant 
with  the  spirit  and  policy  of  the  law 
that  he  should  recover.'  In  Alford  v. 
Burke,  21  Ga.  46,  the  court  says:  'It 
may  be  considered  now  as  well  estab- 
lished law  that  a  party  to  an  illegal 
or  immoral  or  criminal  contract  may 
recover  back  from  a  stakeholder  a  de- 
posit in  his  hands.'  The  case  of 
Vischer  v.  Yates  is  approvingly  cited. 
In  Reynolds  v.  McKinney,  4  Kan.  94, 
it  is  said :  'Betting  on  elections  is 
utterly  prohibited  by  the  laws  of  this 
state.  It  follows  that  all  money 
placed  in  the  hands  of  stakeholders  is 
to  be  regarded  as  placed  or  deposited 
in  their  hands  without  consideration, 
to  be  repaid  on  demand  to  the  person 
who  deposited  the  same,  or  attached 
by  any  person  having  a  valid  claim, 
and  showing  cause  of  attachment 
against  the  depositor.'  In  Hardy  v. 
Hunt,  11  Cal.  343,  after  citing  and  ap- 
proving Vischert!. Yates,  11  Johns.  (N. 
Y.)  23,  it  is  held:  'There  can  be  no 
doubt  that  the  wager  was  illegal  and 
void  as  against  public  policy ;  the 
direct  effect  of  such  wagers  being 
to  effect  the  purity  of  elections.  This 
has  been  often,  indeed,  we  believe, 
univei'gally  held  whenever  the  ques- 
tion has  arisen.  If  this  suit  had 
been  to  recover  a  wager  of  this  sort 
the  action  could  not  be  maintained. 
But  this  is  not  the  question.  The 
party  depositing  the  money  for  this 
illegal  purpose  may  retract  the  il- 
legal act.  The  money  is  not  for- 
feited for  the  benefit  of  the  stake- 
holder.' It  would  seem  this  opinion 
was  afterwards  qualified  by  the  su- 
preme court  of  California.  There  are 
many  other  cases  on  this  same  sub- 
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tion  may  be  recovered  back  under  the  general  laws  of  the 
state,  although  otherwise  the  fatal  objection  of  particeps  criminis 
would  avail  against  the  loser.' 

§  1491.  Games  on  behalf  of  charity. — The  scheme  practiced 
in  aid  of  fairs  and  charities  of  voting  with  tickets  purchased 
at  fixed  prices  for  candidates,  of  whom  one  in  whose  name  the 
most  tickets  are  voted  is  to  receive  some  article  which  the  whole 
number  of  tickets  pays  for,  is  not  illegal  either  under  the  stat- 
ute or  at  common  law.*     Strictly  this  is  not  gaming. 

§  1492.    Check  for  money  lost  at  cards — Ohio  statute. — In 

Ohio  the  indorsee  of  a  check  for  money  lost  at  a  game  of  cards 
can  not  recover  upon  it  against  the  drawer,  although  a  holder  in 
good  faith  for  value  without  notice  of  the  vice  in  the  consider- 
ation. A  check  so  drawn  is  within  the  prohibition  of  the  stat- 
ute and  is  absolutely  void." 


ject,  but  we  have  quoted  sufficient  to 
show  the  general  trend  of  the  Ameri- 
can decisions." 

1  Watts  V.  Lynch,  64  N.  H.  96. 

'  Dion  V.  St.  John  Baptiste  Society, 
82  Maine,  319,  per  Peters,  C.  J. :  "Ev- 
erything is  not  a  game  of  chance  that 
chances  may  attach  to.  The  refine- 
ment of  illustration  indulged  in  by 
counsel  for  plaintiff  to  demonstrate 
this  matter  to  be  a  game  of  chance 
would  apply  with  well  nigh  equal 
force  to  the  general  transactions  of 
life.  The  scheme,  at  this  time  one  of 
the  fashions  of  society  to  obtain  aid 
for  charitable  purposes,  seems  to 
amount  to  this :  The  charitable  asso- 
ciation offers  an  article  for  presenta- 
tion to  the  person,  in  some  profes- 
sion, office  or  occupation,  in  whose 
name  the  most  money  is  contributed 
for  the  article.  The  article  is  not 
drawn  by  any  ticket  nor  by  any  per- 
son, the  only  possible  chance,  if  it  can 
be  called  such,  connected  with  the 
affair,  being  whether  one  person's 
admirers  or  another's  will  give  the 
most  money  to  charity,  in  order  to 
obtain  the  prize   for  their  favorite  or 


friend,  the  affair  usually  arousing  sen- 
timent enough  to  render  the  game 
profitable.  No  contributor  expects  to 
get  any  personal  benefit  from  his  con- 
tribution, nor  can  he,  beyond  a  merely 
sentimental  enjoyment,  unless  he  im- 
modestly and  clandestinely  votes  (pays 
in)  money  for  himself,  as  this  plaintiff 
avers  he  did,  and  that  would  be  an  im- 
position upon  the  decencies  of  the  oc- 
casion. From  the  nature  of  the  plan, 
no  one  would  attempt  to  carry  it  on 
for  any  private  gain.  There  could  be 
no  motive  to  sustain  it  for  any  such 
purpose.  It  is  impossible  that  all  per- 
sons engaged  in  such  a  scheme  are 
guilty  of  gambling  and  liable  to  im- 
prisonment for  it.  Such  a  construc- 
tion of  the  statute  is  illegal  and  un- 
just." 

'  Lagonda  Nat.  Bank  v.  Portner,  46 
Ohio  St.  381,  per  curiam:  "In  Bowyer 
V.  Brampton,  2  Strange,  1155,  it  was 
held  that  the  innocent  indorsee  of  a 
gaming  note  can  maintain  no  action 
against  the  drawer,  the  statute,  9 
Anne,  c.  14,  being,  'That  all  notes, 
where  the  whole  or  any  part  of  the 
consideration    is    money    knowingly 
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§  1493.  Racing  for  premiums  or  purses — Pennsylvania 
strictness, — The  mere  racing  of  horses  is  not  illegal  or  against 
public  policy;  and  where  a  premium  or  reward  is  offered  by  a 
third  party  to  the  winner  in  such  a  race, in  good  faith  and  not 
as  a  cover  for  betting,  the  winner  may  recover  the  premium, 
even  though  he  paid  an  entrance  fee  which  contributed  toward 
making  up  the  premium.'     The  words  "  bet  or  stakes  "  in  the 


lent  for  gaming,  shall  be  void  to  all 
intents  and  purposes  whatsoever.'  The 
court  said:,  'It  is  making  it  of  some 
use  to  the  lender,  if  he  can  pay  his 
own  debts  with  it;  and  it  will  be  a 
means  to  evade  the  act,  it  being  so 
very  difficult  to  prove  notice  on  an  in- 
dorsee. And  although  it  will  be  some 
inconvenience  to  an  innocent  man, 
yet  that  will  not  be  a  balance  to  those 
on  the  other  side.'  And  so  in  Lowe  v. 
Waller,  Doug.  (Eng.)  736,  which  arose 
under  the  statute,  12  Anne,  c.  2,  §  16, 
making  usurious  contracts  void,  the 
action  being  by  an  indorsee  of  a  bill 
against  the  acceptor,  the  indorsee  hav- 
ing no  knowledge  of  the  considera- 
tion. Lord  Mansfield,  expressing  a 
great  leaning  in  favor  of  the  plaintiff, 
said:  'But  the  words  of  the  act  are 
too  strong.  Besides,  we  can  not  get 
over  the  case  of  the  statute  against 
gaming,  which  stands  on  the  same 
ground.  This  is  one  of  those  instances 
in  which  private  must  give  way  to 
public  convenience,'  and  a  recovery 
was  denied.  This  seems  to  have  been 
the  general  construction  placed  upon 
statutes  making  void  securities  based 
upon  a  gaming  consideration.  Pick- 
away County  Bank  v.  Prather,  12  Ohio 
St.  497,  509;  Hatch  v.  Burroughs,  1 
Wood's,  439,  448;  Taylor  v.  Beck,  3 
Kand.  (Va.)  316,  324;  Story  on  Bills, 
§  189 ;  3  Kent's  Commentaries,80  f  13th 
ed.) ;  Daniel  on  Negotiable  Instru- 
ments, §  807.  The  individual  hard- 
ships that  may  arise  in  the  enforce- 
ment of  the  policy  of  statutes  of  this 
kind  are  regarded   as  less  than  the 


public  convenience  to  be  avoided  by 
the  suppression  of  the  evils  connected 
with  the  vice  of  gambling.  Lord 
Mansfield  observes  in  the  case  of 
Lowe  V.  Waller,  Doug.  (Eng.)  736, 
that  'It  is  less  mischievous  that  the 
law  should  be  as  it  is  with  respect 
to  bills  and  notes,  than  other  se- 
curities; because  they  are  generally 
payable  in  a  short  time,  so  that  the 
indorsee  has  an  early  opportunity 
of  recurring  to  the  indorser,  if  he  can 
not  recover  upon  the  bill.'  Douglas, 
744.  And  it  seems  to  be  well  settled 
that  one  who  can  make  out  his  title 
through  a  person  other  than  the  one 
who  executed  the  instrument  on  the 
vicious  consideration,  may,  if  an  in- 
nocent holder,  recover  from  his  in- 
dorser. Maxwell  on  Interpretation  of 
Statutes,  250;  Bowyer  v.  Brampton, 
2  Strange,  1155.  So  that  in  this  case 
the  plaintiff  might,  on  giving  due 
notice,  have  recovered  from  its  im- 
mediate or  any  prior  indorser  of  the 
check." 

'  Porter  v.  Day,  71  Wis.  296,  per 
Taylor,  .1.,  citing  Da  Costa  v.  Jones, 
Cowp.  729;  Good  v.  Elliott,  3  T.  E. 
693;  McAllester  v.  Haden,  2  Camp. 
438 ;  Blaxton  v.  Pye,  2  Wils.  309;  Gib- 
bons V.  Gouverneur,  1  Denio  (N.  Y.), 
170;  Van  Valkenburgh  r.  Torrey,  7 
Cow.  (N.  Y.)  252;  Bunn  v.  Eiker,  4 
Johns.  (N.  Y.)  426 ;  Campbell  v.  Rich- 
ardson, 10  Johns.  (N.Y.)  406.  "By  the 
statutes  of  this  state,  trotting  or  racing 
horses  is  not  declared  illegal.  It  is 
only  '  betting  and  wagering  upon  a 
horse  or  other  race'  which  is  declared 


§  1493       STOCK    EXCHANGE    AND    GAMBLING    CONTRACTS.  1945 

New  York  statute  against  racing  which  prohibits  all  contests 
of  speed  of  animals  for  any  bet  or  stakes,  or  any  reward  except- 
ing such  as  are  by  special  laws  for  that  purpose  expressly  al- 
lowed, do  not  apply  to  contests  of  speed  for  purses,  prizes  or 
premiums,  as  those  terms  are  now  commonly  understood.'  The 
owner  of  a  horse  gave  a  check  to  a  county  agricultural  society 
to  pay  the  entrance  fee  to  enable  him  to  enter  his  horse  at  an 
exhibition  given  by  the  society.  The  object  was  to  enable  him 
to  have  his  horse  entered  to  compete  for  the  premiums  offered 
by  the  society  for  trials  of  speed.  It  was  held  that  the  check 
was  given  for  an  illegal  purpose  and  no  recovery  could  be  had 
thereon.* 


to  be  illegal.  Where  there  is  no  claim 
that  the  competitors  are  the  sole  con- 
tributors to  the  premium  or  purse 
which  is  offered  to  them  as  competi- 
tors, we  are  unable  to  find  any  decided 
case  which  holds  that  the  competing 
for  such  purse  or  premium  is  illegal  or 
prohibited,  unless  the  same  be  express- 
ly prohibited  by  the  laws  of  the  state 
in  which  such  rewards  are  offered. 
On  the  other  hand,  in  those  states 
where  the  legality  of  offering  rewards 
or  premiums  has  been  considered,  and 
where  they  are  not  expressly  prohib- 
ited by  law,  the  courts  have  uniform- 
ly held  the  transaction  a  lawful  one, 
and  that  it  is  not  within  the  prohibi- 
tion against  betting  and  gaming. 
Harris  v.  White,  81  N.  Y.  532 ;  Mis- 
ner  v.  Knapp,  13  Ore.  135 ;  Delier  v. 
Plymouth,  etc..  Society,  57  Iowa,  481 ; 
Alvord  V.  Smith,  63  Ind.  58." 

1  Harris  v.  White,  81  N.  Y.  532,  per 
Folger,  Ch.  J.:  "Abet  or  wager  is 
ordinarily  an  agreement  between  two 
or  more,  that  a  sum  of  money,  or 
some  valuable  thing,  in  contributing 
which  all  agreeing  take  part,  shall  be- 
come the  property  of  one  or  some  of 
them,  on  the  happening  in  the  future 
of  an  event  at  the  present  uncertain ; 
and  the  stake  is  the  money  or  thing 
thus  put  upon  the  chance.  There  is 
in  them  this  etement  that  does  not 


enter  into  a  modern  purse,  prize  or 
premium,  viz :  that  each  party  to  the 
former  gets  a  chance  of  gain  from 
others,  and  takes  a  risk  of  loss  of  his 
own  to  them.  '  Illegal  gaming  implies 
gain  and  loss  between  the  parties  by 
betting,  such  as  would  excite  a  spirit 
of  cupidity.'  People  v.  Sargeant,  8 
Cow.  (N.  Y.)  139." 

2  Comly  V.  Hillegass,  94  Pa.  St.  132, 
per  Boss,  C.  J. :  "As  civilization  de- 
veloped, more  correct  moral  views  and 
a  broader  spirit  of  public  policy  pre- 
vailed. It  was  seen  that  gambling  in 
any  form  was  most  demoralizing  to 
the  gambler ;  and  very  early  statutory 
action  was  taken  by  the  British  par- 
liament. The  progress  of  legislation 
on  the  subject  will  be  found  fully 
traced  in  Jacobs'  Law  Dictionary,  tit. 
Gambling.  It  is  very  apparent,  un- 
der the  Pennsylvania  statutes  cited  as 
to  horse  racing,  that  the  trials  of 
speed  provided  for,  and  to  enter 
which  the  check  of  the  plaintiff  was 
given,  are  nothing  but  horse  racing. 
They  are  nuisances  under  the  first 
section  of  the  act  of  1820,  already 
cited.  All  wagers  and  bets  depend- 
ing upon  such  trials  of  speed,  so 
called,  horse  racing  in  reality,  and  all 
executory  contracts  in  relation  there- 
to, are  void  under  section  3  of  that 
act ;  and  the  horses  engaged  in  such 
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§  1494.  Racing  bets — Recovery. — The  Tennessee  statute  au- 
thorizes betting  on  horse  races  but  provides  that  it  shall  be 
unlawful  gaming  to  bet  on  any  horse  race  unless  the  race  track 
on  which  the  race  is  run  is  inclosed  by  a  fence,  and  the  bet  is 
made  within  said  inclosure  on  a  race  to  be  run  within  said  in- 
closure.  It  is  held  that  betting  in  Tennessee  on  a  horse  race 
to  be  run  on  a  licensed  race  track  in  another  state,  in  which  it 
is  lawful  to  bet  on  races  on  such  track,  is  gambling.'  Betting 
money  on  a  horse  race  is  gaming,  and  in  violation  of  law,  and 
a  contract  in  aid  of  the  offense  of  gaming  is  prohibited  by 
statute,  and  is  void.  One  who  gives  another  money  to  be  used 
by  the  latter,  together  with  a  like  amount  of  his  own  money, 
in  betting  on  horse  races  for  the  joint  benefit  of  the  two,  can 
not  sue  to  recover  the  money,  since  the  parties  are  copartners 
in  gambling,  and  not  better  and  stake-holder.^  A  judgment 
rendered  upon  any  promise  or  other  contract,  when  the  whole 
or  any  part  of  the  consideration  thereof  shall  be  for  any 
money,  property  or  other  valuable  thing  won  by  any  gaming, 
or  by  wager  or  bet  upon  any  race,  is  made  absolutely 
"void  and  of  no  effect,"  by  the  Illinois  criminal  code,  whether 
confessed  or  otherwise;  and  such  judgment  can  not  be  vital- 
ized by  the  action  of  any  court.     But  the  voluntary  surety  on 

races  are  forfeited.      A  purse  to  be  same  effect,  and  broadly  sustaining 

trotted  for  is  gambling  under  the  laws  this  position,  are  the  following  cases, 

of   Pennsylvania.      The  winner   can  cited   by  the   defendant:      Mount  v. 

not  recover  the  premium,  purse  stakes  White,  7  Johns.  (N.Y.)  434;  Campbell 

or  prize,  unless  the  company  chooses  v.  Richardson,  10  Johns.  (N.  Y.)  406; 

to  pay  him.      The  horse  of  each  con-  Brua's  Appeal,  55  Pa.  St.  294;  Maxton 

testant  is  forfeited,  and  the  whole  ar-  v.  Gheen,  75  Pa.  St.  166;   Kirkpatrick 

rangement  is   a  palpable   evasion  of  v.  Bonsall,   72  Pa.   St.   155;    1    Denio 

the  law.     But  there  can  be  evasion  of  (N.Y.),  170;  Ungeri).  Boas,  13  Pa.  St. 

the  laws  against  gambling,  as  it  has  601 ;  Mytinger  v.  Springer,  3  W.  &  S. 

been   well    ruled    in   Wagonseller  v.  (Pa.)  405." 

Snyder,  7  "Watts  (Pa.),  343.    The  court        'Williams  «.  State,  92  Tenn.  275;  21 

in  that  case,  in  a  per  curiam  opinion,  S.  W.  Rep.  662.    And  see  Ransome  v. 

well  says:     '  The  act  was  intended  to  State,  91   Tenn.  716,  construing  code 

avoid  all  bets  paid  or  unpaid,  and  to  section  5701,  as  amended  by  the  acts 

suppress  anything  connected  with  the  of  1891,  c.  115,  §  1. 
practice.    Tt  is  the  duty  of  the  courts,        '  Shaffner  v.  Pinchback,  133  111.  410. 

therefore,  to  give  it  full  effect,  and  And  see  Tatman  v.  Strader,  23  111. 

not  to  force  an  actual  wager  into  the  493;  Mosher  v.  GriflSn,  61  111.  184. 
similitude  of  something  else.'    To  the 
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an  appeal  bond  given  on  appeal  from  a  judgment  on  a  gam- 
bling contract  is  not  a  "person  interested  therein,"  and  there- 
fore can  not  maintain  a  bill  to  set  aside  such  judgment.'  An 
answer  to  a  complaint  in  an  action  to  recover  money  lost  at 
gaming  contains  no  inconsistent  statements  by  reason  of  its 
denial  that  plaintiff  lost  anything  to  defendant,  and  its  allega- 
tion that,  at  the  time  and  in  the  transactions  mentioned  by 
plaintiff,  defendant  had  lost  to  him.^ 

§  1495.  Recovery  from  stakeholder. — Money  wagered  on  the 
result  of  a  horse  race  may  be  recovered  from  the  stakeholder 
by  the  party  depositing  the  same  if,  before  the  stake  is  paid 
over  to  the  winner,  a  demand  has  been  made  upon  the  stake- 
holder for  its  return.'  Horse  racing  is  within  the  prohibition  of 
the  general  laws  of  Colorado  against  gaming,  and  a  wager  upon  a 
horse  race  is  a  gaming  contract,  and  "utterly  void  and  of  no  ef- 
fect. ' '  The  authority  of  the  stakeholder  to  pay  the  money  to  the 
winner,  upon  the  contingency,  may  be  revoked  by  either  party 
before  payment,  and  thereafter  the  stakeholder  holds  the  de- 
posit to  the  use  of  the  depositor,  who  may  maintain  an  action 
for  its  recovery.*  In  such  a  case  delay  on  the  part  of  the  stake- 

'  West  V.  Carter,  129  111.  249.  upon  him  by  the  loser,  he  is  exoner- 
^Elias  «.  Gill,  92  Ky.  569;  18  S.  W.  ated,  and  no  action  will  lie  against 
Hep.  454.  him  by  the  loser  to  recover  the  same.' 
'  Deaver  v.  Bennett,  29  Neb.  812,  Undoubtedly  that  is  a  correct  state- 
per  Norval,  J. :  "There  being  no  leg-  ment  o£  the  law  on  the  subject,  and  it 
islative  enactment  authorizing  the  is  well  sustained  by  the  decisions  of 
maintenance  of  this  suit,  can  the  the  highest  courts  of  the  other  states. 
plaintiff  recover  under  the  principles  CoUamer  v.  Day,  2  Vt.  144 ;  Tarleton 
of  the  common  law?  A  similar  case  Baker,  18  Vt.  9 ;  Stacy  v.  Foss,  19 
was  before  this  court  in  the  case  of  Maine,  335 ;  Ball  v.  Gilbert,  12  Met. 
Riddle  v.  Perry,  19  Neb.  505.  The  (Mass.)  397;  Perkins  v..  Baton,  3  N. 
then  Chief  Justice  Maxwell,  in  the  H.152;  Wilkinson  B.Tonsley,  16  Minn, 
opinion  filed  in  that  case,  says :  'At  299  (263);  Bledsoe  ».  Thompson,  6 
common  law,  where  the  wager  is  ille-  Rich.  Law  (S.  Car.),  44;  Cleveland 
gal,  either  party  may  claim  the  money  v.  Wolff,  7  Kan.  184." 
-deposited  by  him  from  the  stake-  *  Corson  v.  Neatheny,  9  Colo.  212, 
holder,  even  after  the  wager  is  de-  per  Elbert,  J. :  "The  court  did  not 
cided  against  such  party,  if  the  de-  err  in  overruling  the  defendant's  de- 
mand is  made  before  the  money  is  murrer.  The  word  'gaming'  is  held 
actually  paid  over.  If,  however,  the  to  extend  to  'physical  contests, 
-stakeholder  has  paid  the  money  over  whether  of  man  or  beast,  when  prac- 
to  the  winner  before  notice  or  demand  ticed    for   the    purpose    of    deciding 
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holder  to  pay  over  the  money  must  be  shown  to  be  unreason- 
able and  vexatious  to  warrant  the  allowance  of  interest,  under 
the  Colorado  statutes.'  In  a  suit  against  a  stakeholder  to  re- 
cover an  amount  deposited  with  him  by  two  parties  to  a  bet,  the 
evidence  being  conflicting  as  to  whether  the  plaintiff  made  a 
demand  upon  the  stakeholder  for  the  return  of  his  money,  and 
it  not  being  clear  whether,  if  a  demand  was  made,  it  was  be- 
fore the  stakeholder  paid  over  the  money  to  the  winner,  these 
questions  should  have  been  submitted  to  the  jury;  and  it  was- 
error  to  direct  a  verdict  in  favor  of'  the  plaintiff.  The  bet  be- 
ing on  the  result  of  an  election,  a  letter  from  one  of  the  parties 
to  the  stakeholder,  notifying  him  not  to  pay  over  the  money, 
as  the  writer  would  probably  contest  the  election,  was  not  such 
a  demand  by  the  writer  for  the  money  deposited  by  him  as 
would  make  the  stakeholder  liable  upon  payment  to  the  winner 
thereafter.* 

§  1496.  The  same  subject  continued. — A  bet  upon  a  foot  race 
is  gaming,  within  the  meaning  of  the  Massachusetts  statutes, 
providing  an  action  for  the  recovery  back  of  money  lost  at 
gaming.  A  person  bringing  such  an  action  to  recover  such  a 
bet  must  show  that  he  bet  his  money  on  the  race,  that  he  lost 
the  bet,  and  that  the  defendant,  acting  by  himself  or  an  agent, 
was  the  winner.     If  neither  of  the  contestants  wins  the  race, 

wagers,  or   for  the  purpose  of  diver-  tain   an  action  for  its   recovery.      2 

sion,  as  well  as  to  games  of  hazard  or  Chitty  on  Contracts,  919,   and   cases 

skill,  by  means  of  instruments  or  de-  there  cited.     Ball  v.  Gilbert,  12  Mete, 

vices.'     Horse  racing  is  gaming,  with-  (Mass.)  397  ;  McAllister  v.  Hoffman, 16 

in  the  intent  of  section  850,  Gen  St.  Serg.  &Ii.  (Pa.)  147;  Tarletonti.  Baker, 

Boughner  ■!;.  Meyer,  5   Colo.  71 ;  Tat-  18  Vt.  9;  Wheeler  w.  Spencer,  15  Conn, 

man  ?;.  Strader,  23  111.  493 ;  Shropshire  28;    Perkins  v.  Eaton,  3  N.  H.  152; 

V.  Glascock,  4   Mo.  536;  Boynton  v.  Whitwell  «.  Carter,  4  Mich.  329;  Wil- 

Curle,  4   Mo.  599.     It  follows   that  a  kinson  «.  Tousley,  16  Minn.  299;  Dox- 

wager  upon  a  horse  race  is  a  gaming  ey  v.  Miller,  2Bradw.  (111.  App.)  30." 

contract,  and  utterly  void  and  of  no  '  Corson  v.  Neatheny,  9  Colo.  212, 

effect.     Authority  to  the  stakeholder  citing  Sammia  v.   Clark,   13  111.  544; 

to  pay  the  deposit    to    the  winner,  Hitt  ■!).  Allen,  13  111.  592;  McCormick 

upon    the    contingency,   may  be   re-  v.   Elston,    16    111.    204;    Newlan    v. 

voked  by  either  party  at  any  time  be-  Shafer,  38  111.  379;  Davis  o.  Kenaga, 

fore    payment,    and    thereafter     the  51  111.  170;    Jassoy  v.  Horn,  64  111. 

stakeholder  holds  the  deposit  to  the  379. 

use  of  the  depositor,  who  may  main-  '  Colson  v.  Meyers,  80  Ga.  499. 
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which  is  declared  off,  and  the  money  remains  in  the  hands  of 
a  stakeholder,  no  action  can  be  maintained  for  its  recovery  from 
him  without  a  previous  demand.'  A  person  who  puts  up  money 
with  a  broker  for  the  purpose  of  gambling  in  margins  on  grain 
can  not  recover  the  money  back  because  the  broker  represented 
he  was  dealing  through  a  particular  commission  house  in  Chi- 
cago, when  he  was  not,  the  broker  having  made  regular  settle- 


'  Jones  V.  Cavanaugh,  149  Mass.  124, 
per  Knowlton,  J. :  "The  court  rightly 
instructed  the  jary,  'that  betting  upon 
a  foot  race  between  two  persons  was 
gaming,  within  the  meaning  of  the 
Pub.  Sts.,  c.  99,  §  1 ;  that  in  order  for 
the  plaintiff  to  recover  under  that 
section  he  must  show  that  he  bet  his 
money  upon  the  race,  that  he  lost  his 
bet,  and  that  the  defendant,  acting 
by  himself  or  his  agents,  was  the 
winner.'  Grase  v.  McElroy,  1  Allen 
(Mass.),  563;  Scollans  v.  Flynn,  120 
Mass.  271,  273;  McGrath  v.  Kennedy, 
15  E.  1.  209.  The  only  remaining 
question  in  the  case  is  whether  the 
ruling  'that,  in  order  to  recover  out- 
side of  the  statute,  the  plaintiff  must 
make  a  demand  before  bringing  his 
suit,'  was  correct.  Fishers.  Hildreth, 
117  Mass.  558 ;  Patterson  v.  Clark,  126 
Mass.  531.  If  Little  won  the  race,  it 
is  not  contended  that  the  plaintiff, 
before  bringing  the  action,  did  any- 
thing to  revoke  the  defendant's  au- 
thority, or  to  render  him  liable  to  a 
suit.  If,  on  the  other  hand,  neither 
of  the  contestants  gained  a  victory, 
and  the  race  was  declared  oft,  the  de- 
fendant's authority  to  pay  over  the 
money  in  accordance  with  the  original 
agreement  terminated,  and  he  was 
left  with  money  in  his  hands  to  which 
the  purchasers  of  the  pools  were  en- 
titled. Was  he  liable  to  be  sued  for 
it  without  a  demand?  That  depends 
upon  the  nature  of  his  undertaking. 
If  he  was  a  mere  ordinary  stakeholder, 
who  agreed  to  hold  money  of  betters 


and  pay  it  over  to  the  winner,  it  is 
clear  that,  when  his  right  to  pay 
under  their  agreement  ceased,  he  was 
under  no  obligation  to  do  an  act  of  a 
different  kind,  and  to  seek  out  the 
original  parties  and  return  them  their 
money.  It  was  enough  if  he  safely 
kept  the  money  until  it  was  called  for. 
McKee  v.  Manice,  11  Gush.  (Mass.) 
357 ;  Fisher  v.  Hildreth,  117  Mass.  558 ; 
Morgan  v.  Beaumont,  121  Mass.  7; 
WestB.  Holmes,  26  Vt.  530;  McGrath 
V.  Kennedy,  15  R.  I.  209.  An  agent 
who  has  his  principal's  money  with- 
out instructions  as  to  what  to  do  with 
it,  is  not  liable  to  a  suit  for  it  until  it 
is  demanded.  But,  if  the  money  paid 
to  a  pool  seller  for  pools  is  to  be  re- 
garded as  his  own,  received  as  the 
consideration  of  a  contract  afterward 
to  pay  over  a  stipulated  sum  to  the 
winner  in  the  pool,  and  if  he  is  unable 
to  perform  his  contract  on  account  of 
the  absence  of  the  conditions  in  refer- 
ence to  which  the  contract  was  made, 
he  has  in  his  hands  money  received 
from  others  as  the  consideration  of  a 
contract  whose  consideration  upon 
the  other  side  has  failed,  and  it  then 
becomes  his  duty  to  return  the  money 
immediately,  and  he  is  liable  to  a 
suit  for  it  without  a  demand.  He  is 
then  in  the  position  of  one  owing  a 
debt  which  has  become  payable.  Law- 
rence V.  Carter,  16  Pick.  (Mass.)  12; 
Dill  V.  Wareham,  7  Met.  (Mass.)  438; 
Earle  v.  Bickford,  6  Allen  (Mass.), 
649." 
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ments  with  the  plaintiff  according  to  the  ups  and  downs  of  the 
market.' 

§  1497.   Where  trust  funds  are  lost  in  gambling. — One  who 

has  lost  at  a  faro  bank  money  held  by  him  in  trust,  the 
beneficiary  of  such  trust  has  her  action  against  the  proprietor 
of  such  gambling  bank  for  its  recovery,  she  not  being  in  pari 
delicto:^  Under  the  Tennessee  statute,  where  an  officer  em- 
bezzled funds  of  his  bank,  and  lost  the  same  in  illegal  specula- 
tions, an  assignment  to  the  bank  by  himself  and  wife  of  their 
right  to  recover  the  same  is  valid.' 

'  O'Brien  v.  Luques,  81  Maine,  46.  maintain  an  action  against  him  for  its 
^Pierson  u.  Futirmann,  ICoIo.  App.  recovery.'  See  Mason  v.  Waite,  17 
187;  27  Pac.  Rep.  1015,  per  Eeed,  Mass.  660.  See  also,  Alderson  i).  En- 
J. :  "This  was  the  rule  at  common  nor,  45  111.  128;  Gilman  v.  Cunning- 
law,  and  has  been  asserted  in  the  ham,42Maine,  98;  District  Tp.  of  Nor- 
courts  of  almost  every  state  in  the  way  u.  District  Tp.  of  Clear  Lake,  11 
Union.  In  Jacobs  v.  Pollard,  10  Iowa,  506;  Bobbins  t).  Alton,  etc.,  In- 
Cush.  (Mass.)  287,  it  is  said:  'In  all  surance  Co.,  12  Mo.  380;  Buel  v. 
cases  where  money  is  held  by  a  per-  Boughton,  2Denio  (N.  Y.),  91. 
son,  whether  it  came  into  his  hands  ^  Allen  v.  Dunham,  92  Tenn.  257;  21 
rightfully  or  wrongfully,  that  in  fact  S.  "W.  Kep.  898. 
belongs  to  another, the  true  owner  may 
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Promise  not  to  prosecute  wit- 
ness. 

Immoral    consideration — Il- 
licit intercourse. 

The  same  subject  continued — 
Past  immoral  acts. 

Letting   house   for  brothel — 
Prostitute's  board. 
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valid  part. 


§  1498.  Public  policy  defined. — By  public  policy  is  intended 
that  principle  of  the  law  which  holds  that  no  citizen  can  lawfully 
do  that  which  has  a  tendency  to  injure  the  public,  or  which  is 
against  the  public  good.^  Courts  will  not  declare  contracts 
void  on  grounds  of  public  policy  except  where  the  case  is  free 
from  doubt,  and  where  an  injury  to  the  public  interest  clearly 
appears.^     A  doubtful  matter  of  public  policy  is  not  sufficient 


§  1542. 

Champertous   agreements   as 
against  public  policy. 
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1543. 

Contracts    promoting  family 
concord. 

1553, 

1544. 

Contracts  relating  to  divorce. 

1554. 

1545. 

Inducing    discontinuance    of 

divorce  proceedings. 

1555, 

1546. 

The  same  subject  continued. 

1547. 

Contract  to  pay  divorced  wife 

1556. 

while  unmarried. 

1557, 

1548. 

Compounding  a  felony. 

1558, 

1549. 

When  contract  compounding 

felony  is  not  void. 

1559, 

1550. 

Agreements  to  stifle  prosecu- 
tion. 

1551. 

The  same  subject  continued — 

1560. 

Restoring  consideration. 

1561. 

'  Egerton  v.  Earl  Brownlow,  4  H.  L. 
Cas.  1,235. 

^Barrett  D.  Carden,  65  Vt.  431,  per 
Start,  J. :  "In  Richmond  v.  Dubuque 
E.  Co.,  26  Iowa,  191,  it  is  said,  'that 
the  power  of  courts  to  declare  a  con- 
tract void  for  being  in  contravention 
of  sound  policy  is  a  very  delicate  and 
undefined  power,  and  like  the  power 
to  declare  a  statute  unconstitutional, 
should  be  exercised  only  in  cases  free 
from  doubt.'  In  Kellogg  v.  Larkin,  3 
Pin.  (Wis.)  123  (56  Am.  Dec.  164), 
Howe,  J.,  said :  'He  is  the  safest  mag- 
istrate who  is  more  watchful  over  the 
rights  of  the  individual  than  over  the 
convenience  of  the  public, as  thatis  the 
best  government  which  guards  more 
vigilantly  the  freedom  of  the  subject 
than  the  rights  of  the  state.'  In 
Kicliardson  v.  Hellish,  2  Bing.  229 
(9  Eng.  Com.  L.  557),  Sir  James  Bur- 


rough  said :  'I  protest  as  my  lord  has 
done  against  urging  too  strongly  upon 
public  policy;  it  is  a  very  unruly 
horse,  and  when  once  you  get 
astride  it  you  never  know  where 
it  will  carrjf  you.  It  may  lead  you 
from  the  sound  law.  It  is  never  urged 
at  all  but  when  other  points  fail.'  In 
Walsh  V.  Fussell,  6  Bing.  163  (19  Eng. 
Com.  L.  81)  Lord  Chief  Justice  Tin- 
dale,  in  pronouncing  judgment,  said: 
'It  is  not  contended  that  the  covenant 
was  illegal  on  the  ground  of  the  breach 
of  any  direct  rule  of  law  or  the  direct 
violation  of  any  statute,  and  we  think 
to  hold  it  to  be  void  on  the  ground  of 
its  impolicy  or  inconvenience,  we 
ought  to  be  clearly  satisfied  that  the 
performance  of  it  would  be  necessarily 
attended  with  injury  or  inconvenience 
to  the  pubjic'  " 
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to  invalidate  a  contract.  An  agreement  is  not  void  on  this 
ground  unless  its  contravention  of  public  policy  is  express  and 
unquestionable,  and  is  manifestly  injurious  to  the  interests  of 
the  state. ^  Freedom  of  contract  is  as  essential  to  unrestricted 
commerce  as  freedom  of  competition,  and  one  who  asks  the 
court  to  put  restrictions  upon  the  right  to  contract  ought  to 
make  it  clearly  appear  that  the  contract  assailed  is  against 
public  policy.'  But  it  is,  of  course,  contrary  to  public  policy 
to  give  the  aid  of  the  courts  to  a  vendor  who  knew  that  his 
goods  were  purchased,  or  to  a  lender  who  knew  that  his  money 
was  borrowed,  for  the  purpose  of  being  employed  in  the  com- 
mission of  a  criminal  act,  injurious  to  society  or  to  any  of  its 
members." 

§  1499.   Rules  not  arbitrary — Recemng  benefits  as  estoppel. 

— No  principle  of  law  is  better  settled  than  that  a  contract 
prohibited  by  law  or  morality  is  void.  It  rests  and  is  embodied 
in  the  maxim  ex  turpi  causa  non  oritur  actio.*  And  the  fact 
that  a  party  to  a  contract  T^hich  is  void  as  against  public  policy 
has  received  the  benefits  therefrom  does  not  estop  him,  when 
sued  thereon,  from  setting  up  such  defense. °  But  the  rules 
which  declare  contracts  to  be  void  as  against  public  policy  are 
not  to  be  arbitrarily  extended;  if  there  is  one  thing  more  than 
another  which  public  policy  requires,  it  is  that  men  of  full  age 
and  competent  understanding  shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts,  when  entered  into  fairly 
and  voluntarily,  shall  be  held  sacred,  and  shall  be  enforced  by 

^McOandless  v.  Allegheny  Besse-  terest  of  society,  it  is  void,  as  being 
mer  Steel  Co.,  152  Pa.  St.  139,  per  against  public  policy."  In  2  Addison 
Sterrett,  J. :  "In  this  connection,  the  on  Contracts,  1138,  among  the  con- 
remarks  of  Sir  George  Jessel,  in  tracts  enumerated  as  void,  are  "all 
Printing,  etc.,  Co.  v.  Sampson,  L.  R.  contracts  prejudicial  to  the  interests 
19  Eq.  462,  465,  are  worthy  of  note."  of  the  public,  such  as   a  contract  to 

^United  States    v.    Trans-Missouri  prevent  free  competition,  to  influence 

Freight  Assn.,  58  Fed.  Eep.  58.  improperly  the  performance  of  public 

^Hanauer  v.  Doane,  12  Wall.  (TJ.  S.)  duties,"  etc.    See  Hilton  v.  Eckersley, 

342.  6  El.  &  Bl.  47 ;  Vulcan  Powder  Co.  v. 

*  In  Story  on  Contracts  (section  675)  Hercules  Powder  Co.,  96  Cal.  510. 
it  is  said  "that  wherever  any  contract        '  Brown  v.  First  Nat.  Bank,  137  Ind. 

conflicts  with  the  morals  of  the  times,  655 ;  37  N.  E.  Eep.  158. 
and  contravenes  any  established  in- 
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courts  of  justice.'  Where  a  contract  belongs  to  a  class  which 
is  reprobated  by  public  policy,  it  will  be  declared  void,  although 
in  that  particular  instance  no  injury  to  the  public  may  have 
resulted.^ 

§  1500.    What  contracts  are  contrary  to  public  policy. — In 

determining  whether  a  contract  is  or  is  not  contrary  to  public 
policy,  reference  must  be  made  to  the  constitution,  federal  and 
state,  to  the  statutes,  and  to  the  decisions  of  the  courts,  federal 
and  state. ^  The  public  policy  of  the  nation  must  be  determined 
from  its  constitution,  laws,  and  judicial  decisions.  The  act  of 
congress  of  1887,  entitled  "An  act  to  regulate  commerce,"  and 
known  as  the  Interstate  Commerce  Law,  demonstrates  the  fact 


'  Egerton  v.  Earl  Brownlow,  4  H.  L. 
Cas.  1 ;  3  Am.  and  Eng.  Encyc.  of 
Law,  p.  875,  note  3;  Boardman  v. 
Thompson,  25  Iowa,  487. 

^Fireman's  Assn.  v,  Berghaus,  13 
La.  Ann.  209. 

'  Hartford  Fire  Ins.  Co.  v.  Chicago 
R.  Co.,  62  Fed.  Rep.  904,  per  Shiras, 
J. :  "The  real  question  for  considera- 
tion is,  how  shall  it  be  determined 
whether  the  contract  is  or  is  not  con- 
trary to  public  policy?  The  subject- 
matter  of  the  contract  may  be  such 
that  it  affects  the  country  at  large,  or 
it  may  be  local  in  its  nature.  The 
nature  of  the  subject-matter  deter- 
mines the  source  from  which  light  must 
be  sought  upon  the  question  of  fact 
whether  the  provisions  of  a  given  con- 
tract are  or  are  not  contrary  to  public 
policy.  In  other  words,  there  is  a 
public  policy  of  the  nation,  applicable 
to  all  matters  wherein  the  people  at 
large  are  interested,  including  those 
committed  to  the  control  of  the  na- 
tional government,  and  co-extensive 
with  the  boundaries  of  the  union,  and 
also  a  state  public  policy  adapted  to 
the  circumstances  of  the  locality  em- 
braced within  the  boundaries  of  the 
state,  and  applicable  to  all  matters 
within  state  control.  Thus,  in  Green- 
hood  on  Public  Policy,  it  is  said  that 


any  contract  made  by  a  competent 
party,  upon  valuable  consideration,  is 
valid,  unless  it  binds  the  maker  to  do 
something  opposed  to  the  public  poli- 
cy of  the  state  or  nation.  Greenhood 
on  Public  Policy,  p.  1,  rules  1  and  2. 
In  seeking  to  ascertain  the  require- 
ments of  the  public  policy  of  the  na- 
tion, the  principal  sources  of  informa- 
tion are  the  Constitution  of  the  United 
States,  the  statutes  enacted  by  con- 
gress, and  the  decisions  of  the  courts, 
federal  and  state;  and  in  case  there 
should  be  a  divergence  in  the  views  of 
the  federal  and  state  courts  upon  a. 
question  of  national  public  policy,, 
the  conclusion  reached  in  the  federal 
courts  must  be  accepted  as  the  best 
evidence  of  what  the  requirements  of 
the  national  public  policy  are.  On 
the  other  hand,  when  seeking  to  de- 
termine the  public  policy  of  the  state 
towards  a  subject  within  f^tate  control, 
the  principal  sources  of  information 
are  the  state  constitution  and  statutes 
and  the  decisions  of  the  courts,  state 
anil  federal;  and,  in  case  of  a  diverg- 
ence between  them,  the  decisions  of 
the  state  court  must  be  accepted  as 
the  best  evidence  of  the  public  policy 
of  the  state.  Vidal  v.  Girard's  Exrs., 
2  How.  127-197;  Swann  v.  Swann,  21 
Fed.  Rep.  299." 
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that  from  the  date  of  the  passage  of  that  act  it  has  been  the  pub- 
lic policy  of  this  nation  to  regulate  that  part  of  interstate  com- 
merce which  consists  of  transportation,  and  to  so  far  restrict 
competition  in  freight  and  passenger  rates  between  railroad 
companies  engaged  therein  as  shall  be  necessary  to  make  such 
rates  open,  public,  reasonable,  uniform,  and  steady,  and  to  pre- 
vent discriminations  and  undue  preferences.'  If  at  the  time  a 
court  determines  the  validity  of  a  provision  in  a  lease  exempt- 
ing the  lessor  from  liability  for  the  destruction,  through 
his  negligence,  of  buildings  on  the  leased  land,  such  exemp- 
tion is  not  against  the  public  policy  of  the  state,  it  is  of  no 
consequence  what  the  public  policy  was  at  the  time  the  lease 
was  executed,  as  a  change  would  not  impair  the  obligation  of 
contracts,  but  would  merely  affect  the  remedy.^ 

§  1501.  Lottery  schemes  against  public  policy. — Where  it 
was  agreed  by  a  contract  for  the  sale  of  several  lots  of  land  that 
the  purchasers  should  meet  and  determine  by  lot  the  number 
of  the  lot  or  lots  to  be  awarded  to  each  of  them,  and  also  de- 
termine in  some  manner  to  be  agreed  upon  by  them  the  man- 
ner of  awarding  to  some  one  of  them  a  certain  prize  lot  which, 
as  stipulated  by  the  contract,  was  to  be  given  away  by  the 
seller,  it  was  held  that  the  contract  was  void  as  being  against 
public  policy,  and  that  in  a  suit  to  enforce  the  contract  against 
one  of  the  purchasers  he  was  not  estopped  from  pleading  its 
illegality.' 

'United    States  v.    Trans-Missouri  Swain  «.  Bussell,  10  Ind.  438;  Eoth- 

Freight  Assn.,  58  Fed.  Eep.  58.  rock  v.  Perkinson,  61  Ind.  39;  United 

2  Hartford  Fire  Ins.  Co.  ■;;.  Chicago,  States  v.  Olney,  1  Abb.  (U.  S.  C.  C.) 

etc.,  E.  Co..  62  Fed.  Eep.  904.  275 ;  Fed.  Cas.  No.  15,918 ;  Whitney  v. 

'Lynch  v.  Eosenthal  (Ind.  1896), 42  State,  10  Ind.  404;  Crews  v.  State,  38 

N.  E.  Eep.  1103,  per  Hackney,  C.  J.:  Ind.  28;    Hudelson  v.  State,  94  Ind. 

"The  argument  is  not  made  that  con-  426;  Eiggs  v.  Adams,  12  Ind.  199;  13 

tracts  tainted  with  the  vice  of  lottery  Am.  &  Eng.  Encyc.  of  Law,  p.  1187; 

schemes  are  enforcible.     That  such  Eevised   Statutes   1894,    §§  2170-2172 

contracts   are   against  public  policy,  (Eevised  Statutes  1881,  §§  2076-2078). 

and  that  those  who  have  entered  into  The  important  question  here  is  as  to 

them  shall  have  no  relief,  in  the  courts,  the  character  of  the  present  contract, 

to  enforce  those  that  are  executory,  Does  it  infringe  this  principle  of  pub- 

or  to  recover  that  which  has  passed  lie  policy?  This  inquiry  depends  upon 

under  such  as  have  been  executed,  is  what  a  lottery  scheme  is.     In  Hudel- 

without  doubt.     Constitution,  art.  8,  son  v.  State,  94  Ind.  426,  it  was  held 

§  15;     Burger  v.   Eice,   3  Ind.   125;  that  where  a  merchant,  with  each  sale 
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§  1502.     Common    carriers'  stipulations    for   non-liability. 

— The   weight  of    authority  in   this  country  favors   the    rule 
that    a  common    carrier    can    not   lawfully    stipulate    for  ex- 


of  merchandise  to  the  value  of  50  cents, 
gave  the  purchaser  the  right  to  guess 
as  to  the  number  of  beans  in  a  glass 
globe — the  nearest  guesser  to  receive 
a  gold  watch — the  transaction  was  a 
lottery.  The  court  there  quoted  with 
approval  several  definitions  of  a  'lot- 
terj',' some  of  which  are  as  follows : 
'Whether  the  enterprise  *  *  *  be 
called  a  scheme  of  chance,  a  gift  en- 
terprise, or  a  lottery,  it  is  still  a 
scheme  of  chance,  and  in  that  sense  a 
lottery  or  gift  enterprise.'  Lehman  v. 
State,  81  Ind.  15.  'Where  a  pecuniary 
consideration  is  paid,  and  it  is  de- 
termined by  lot  or  chance,  according 
to  some  scheme  held  out  to  the  pub- 
lic, what  and  how  much  he  who  pays 
the  money  is  to  have  for  it,  that  is  a 
lottery.'  Hull  v.  Ruggles,  56  N.  Y. 
424.  'A  lottery  is  a  scheme  for  the 
distribution  of  prizes  by  chance.' 
Dunn  V.  People,  40  111.  465.  In  Roth- 
rock  V.  Perkinson,  61  Ind.  39,  it  was 
said :  'It  is  well  settled  in  this  state 
that  every  scheme  for  the  division  or 
disposition  of  property  or  money  by 
•chance,  or  any  game  of  hazard,  is  pro- 
hibited by  law,  and  that  every  con- 
tract or  agreement  in  aid  of  such  a 
scheme  is  void,  as  against  public 
policy;'  citing,  in  connection  with 
some  of  the  cases  we  have  cited,  those 
of  Higgins  o.  Miner,  13  Ind.  346; 
Thatcher  v.  Morris,  11  N.  Y.  437. 
'  Lot '  is  defined  to  be  '  a  contrivance 
to  determine  a  question  by  chance,  or 
without  the  action  of  man's  choice  or 
will.'  Chavannah  v.  State,  49  Ala. 
396;  13  Am.  &  Eng.  Encyc.  of  Law, 
p.  1181.  Webster's  International  Dic- 
tionary defines  'lot'  as  'anything  used 
in  determining  a  question  by  chance, 
or  without  man's  choice  or  will.'  If 
the  property  subject  to  distribution 


possesses  unequal  values,  so  that  one's 
good  or  ill  luck  in  the  scheme  of  dis- 
tribution may  determine  whether  he 
shall  receive  more  or  less  for  his  in- 
vestment, the  scheme  is  a  lottery. 
Dunn  V.  People,  40  111.  465.  Nor  is  it 
less  a  lottery  because  the  person  whose 
property  is  distributed,  or  the  person 
who  pays,  does  not  personally  par- 
ticipate in  the  drawing.  Fleming  v. 
Bills,  3  Ore.  286;  Eiggs  d.  Adams,  12 
Ind.  199.  By  the  definite  language  of 
the  contract  in  this  case,  the  lot  which 
the  appellee  agreed  to  purchase  was 
to  be  determined  by  lot.  It  was  to  be 
one  of  the  fifty-four  parcels,  to  be 
designated  wholly  by  chance,  and 
without  the  will  or  choice  of  the  ap- 
pellant or  the  appellee.  Whether  he 
was  to  pay  $100  or  $300  was  a  question 
over  which  he  had  no  choice,  and  the 
appellant  was  without  control.  Any  ad- 
vantage in  the  selection — by  reason  of 
location,  character,  size  or  condition — 
of  a  lot  from  any  of  the  various  classes, 
as  arranged  by  the  prices  marked,  was 
not  to  be  determined  by  the  judgment 
of  a  subscriber  or  the  seller,  but  de- 
pended wholly  upon  the  chances  to  be 
settled  by  'lot,'  as  the  contract  pro- 
vided. Distribution  by  chance  was 
never  more  certainh'  contemplated, 
and,  if  notso  contemplated ,  the  manner 
in  which  the  appellee's  alleged  pur- 
chase was  determined  was  never  out- 
rivaled, as  a  method  of  chance — not 
even  by  the  guessing  upon  the  number 
of  beans  in  the  globe,  for  in  that  in- 
stance the  person  to  be  benefited  ex- 
ercised his  own  judgment  in  deter- 
mining upon  a  number.  The  method 
adopted  was  no  less  objectionable,  as 
one  of  mere  chance,  than  the  methods 
of  the  old  Louisville  Library  Associa- 
tion, or  the  more   recent  Louisiana 


?  1502 


CONTRACTS    AGAINST    PUBLIC    POLICY. 


1957 


emption  from  responsibility  when  such  exemption  is  not  just 
and  reasonable  in  the  eye  of  the  law;  and  that  it  is  not  just 
and  reasonable  in  the  eye  of  the  law  for  a  common  carrier  to 


lottery.  If  there  had  been  nothing  in 
the  contract  directing  the  clioice  by 
lot,  and  the  choice  had  been  made  in 
the  manner  alleged  in  some  of  the 
answers,  every  objection  would  pre- 
vail against  it  that  would  obtain  if  the 
appellee  had  been  assigned  a  lot  as 
the  result  of  a  game  of  cards,  the 
throwing  of  dice,  or  the  turning  of  the 
roulette.  In  any  one  of  these  methods 
the  result  depends  entirely  upon 
chance,  and  excludes  the  exercise  of 
the  judgment.  In  the  case  of  Swain  v. 
Bussell,  10  Ind.  438,  this  court  quoted 
with  approval  from  State  v.  Clarke,  33 
N.  H.  329,  'that  where  a  pecuniary 
consideration  is  paid,  and  it  is  de- 
termined by  lot  or  chance,  according 
to  some  scheme  held  out  to  the  pub- 
lic, what  the  party  who  pays  tiie 
money  is  to  have  for  it,  or  whether  he 
is  to  have  anything,  it  is  a  lottery.' 
In  the  present  case  the  subscriber  is 
to  get  a  lot  more  or  less  valuable,  de- 
pending alone  upon  chance;  and  he 
is  to  pay  for  it  a  sum,  more  or  less,  de- 
pending alone  upon  chance.  It  was 
further  said  by  this  court  in  the  case 
mentioned,  referring  to  Den  v.  Shot- 
well,  23  N.  J.  Law,  465 :  'Wooden  had 
divided  a  parcel  of  land  into  fifty-eight 
lots,  of  unequal  value,  from  $50  to  |600 
per  lot,  and  disposed  of  them  at  |75 
each,  and  the  particular  lot  of  land  to 
which  each  person  was  to  receive  a 
title  was  determined  by  lot.  The  su- 
preme court  of  New  Jersey  say  this 
was,  both  in  form  and  substance,  a 
lottery.'  The  difference  between  that 
case  and  the  present  is  merely  in  de- 
gree of  advantage  or  disadvantage  to 
the  parties,  in  the  amount  to  be  paid, 
and  the  proportionate  values  to  be  re- 
ceived, as  between  those  who  make 
the  payments.    The  method  of  dis- 


tribution in  either  involves  the  ob- 
jectionable feature  of  chance,  upon 
which  the  choice  of  property  of  higher 
or  lower  value,  and  greater  or  leas 
price,  is  determined  without  the  exer- 
cise of  the  will  and  judgment  of  the 
parties.  The  manner  in  which  the 
chances  in  this  case  were  determined 
is  even  more  objectionable.  Here 
forty-seven  lots  were  made  the  subject 
of  choice  for  the  selection  of  but  thirty- 
five  lots,  and  thereby  added  to  the  ob- 
jection of  distributing  thirty-five  lota 
by  chance  the  further  vice  of  placing 
the  appellant's  remaining  twelve  lots 
in  the  scale,  and  his  ownership,  with 
locations,  character  and  values,  all  de- 
pending upon  the  result  of  the  draw- 
ing. Another  feature  of  the  contract, 
and  the  manner  of  executing  it,  is  in 
the  offer  and  award  of  the  'prize  lot.' 
Counsel  for  appellant  seek  to  eliminate 
this  feature  of  the  contract,  and  to  up- 
hold that  which  remains,  by  insisting 
that  this  lot  was  a  gift  to  all  of  the 
subscribers,  without  contract  that  it 
should  go  to  any  one  by  lot.  If  this 
were  true,  and  the  appellee  was  de- 
nied the  benefit  of  that  part  of  his  con- 
tract by  the  appellant's  conveyance  to 
one  of  the  subscribers  in  violation  of 
the  contract,  we  are  at  a  loss  to  de- 
termine how  he  (the  appellant)  is  in 
a  position  to  insist  upon  the  enforce- 
ment of  a  contract  which  he  has  vio- 
lated and  rendered  impossible  of  com- 
plete execution.  But  we  do  not  agree 
with  this  view  of  the  contract.  It  is 
stipulated  that  a  'prize  lot'  is  'to  be 
given  away,'  and  is  to  be  'awarded,'  in 
a  manner  to  be  determined.  It  is  not 
stipulated  that  all  of  the  subscribers 
shall  become  the  owner  of  this  lot, 
nor,  in  fact,  that  any  of  them  shall, 
but  when  the  parties  come  together. 
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stipulate  for  exemption  from  responsibility  for  the  negligence 
of  himself  or  his   servants.'     And  the  release  of  an  express 


with  the  knowledge  and  consent,  if 
not  the  direct  participancy,  of  the  ap- 
pellant, the  contract  is  construed  to 
mean  that  the  prize  lot  is  to  be  awarded 
to  some  one  of  the  subscribers,  who, 
by  the  result  of  chance,  i§  proven  to 
possess  the  luck  to  have  his  name  and 
the  'prize  lot'  ticket  drawn  simultane- 
ously. This  construction  of  the  con- 
tract is  ratified  and  acted  upon  by  the 
appellant  in  the  act  of  conveying  the 
lot  to  the  lucky  subscriber.  This  con- 
struction of  the  contract  renders  cer- 
tain that  doubtful  part  of  it  which 
omitted  to  stipulate  the  person  to 
whom  and  object  for  which  the  'prize 
lot'  was  to  be  awarded.  It  was  to  in- 
crease the  interest  of  the  subscriber, 
who,  by  subscribing  for  one  lot,  had 
the  chance  for  the  same  money  to  get 
two  lots.  We  find,  therefore,  that 
both  the  contract  and  the  manner  of 
attempting  to  comply  with  its  terms 
were  against  good  morals,  forbidden 
by  public  policy,  and  void." 

'  Abrams  v.  Milwaukee,  etc.,  R.  Co., 
87  Wis.  485;  58  N.  W.  Rep.  780,  per 
Cassoday,  J. :  "In  reaching  such  con- 
clusions in  the  leading  case  of  Railroad 
Co.  V.  Lockwood,  17  Wall.  (U.  S.)  357, 
384,  Bradley,  J.,  said:  'In  regulating 
the  public  establishment  of  common 
carriers,  the  great  object  of  the  law 
was  to  secure  the  utmost  care  and  dil- 
igence in  the  performance  of  their 
important  duties — an  object  essential 
to  the  welfare  of  every  civilized  com- 
munity. Hence  the  common-law  rule 
which  charged  the  common  carrier  as 
an  insurer.  Why  charge  him  as  such? 
Plainly  for  the  purpose  of  raising  the 
most  stringent  motive  for  the  exercise 
of  carefulness  and  fidelity  in  his  trust. 
*  *  *  It  is  obvious,  therefore,  that 
if  a  carrier  stipulate  not  to  be  bound 
to  the  exercise  of  care  and  diligence, 
but  to  be  at  liberty  to  indulge  in  the 


contrary,  he  seeks  to  put  off  the  es- 
sential duties  of  his  employment ;  and 
to  assert  that  he  may  do  so  seems  al- 
most a  contradiction  of  terms.'  Id., 
377,  378.  Accordingly,  it  was  there 
held,  in  effect,  that  the  railroad  com- 
pany could  not  abdicate  the  essential 
duties  of  its  employment  of  carefulness 
and  fidelity  as  such  common  carrier. 
The  doctrine  of  that  case  has  fre- 
quently been  sanctioned  by  the  same 
court.  Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  441, 
442;  9  Sup.  Ct.  Rep.  469,  and  cases 
there  cited.  There  are  numerous  ad- 
judications in  the  state  courts  to  the 
same  effect.  Grogan  v.  Express  Co., 
114  Pa.  St.  523;  7  Atl.  Rep.  134;  Buck 
V.  Pa.  R.  Co.,  150  Pa.  St.  170;  24  AtU 
Rep.  678;  Lindsley  v.  Chicago,  etc., 
Ry.  Co.,  36  Minn.  589;  33  N.  W.  Rep. 
7;  Hull  i;.  Chicago,  etc.,  Ry.  Co.,  41 
Minn.  510;  43  N.  W.  Rep.  391 ;  Boehl 
V.  Railway  Co.,  44  Minn.  191 ;  46  N.  W. 
Rep.  333;  Canfield  u.  Baltimore,  etc., 
R.  Co.,93N.Y.  532;  Chicago,  etc.,  R. 
Co.  V.  Witty,  32  Neb.  275;  49  N.  W. 
Rep.  183;  Railway  Co.  v.  Wynn,  88 
Tenn.  320;  14  S.  W.  Rep.  311;  Mc- 
Fadden  v.  Missouri  Pac.  Ry.  Co.,  92 
Mo.  343;  4  S.  W.  Rep.  689;  Gait  v. 
Adams  Express  Co.,  MacArth.  &  M. 
(D.  C.)  124;  48  Am.  Rep.  742.  Some 
of  these  cases  involved  the  validity  of 
such  stipulation  for  exemption  of  lia- 
bility in  contracts  for  the  carriage  of 
live  stock,  and,  while  they  indicate 
that  such  contract  for  exemption 
might  be  made  as  against  injuries  re- 
sulting from  the  inherent  nature  or 
propensities  of  the  animals  without 
fault  of  the  carrier,  yet  they  all  hold 
that  the  carrier  can  not,  by  contract, 
exempt  itself  from  liability  for  the 
negligence  of  itself  or  its  employes. 
Some  of  the  cases  cited  go  so  far  as  to 
hold  that  where  there  is  damage  to 
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company  from  liability  for  negligence  in  the  transportation  of 
property  is  void  as  against  public  policy/  In  an  action  against 
a  railroad  company  for  injuries  to  stock  shipped,  an  instruc- 
tion that  so  much  of  the  written  contract  of  shipment  as  seeks 
to  relieve  the  defendant  from  liability  as  common  carrier,  and 
to  relieve  it  from  the  consequences  of  negligence  on  the  part 
of  its  agents  or  employes,  is  unreasonable  and  void,  is  not 
erroneous.'' 

§  1503.  The  rule  in  Wisconsin. — A  stipulation,  in  a  contract 
for  the  shipment  of  live  stock,  that  the  carrier  shall  not  be 
liable  for  injuries  to  the  stock,  although  caused  by  the  negli- 
gence of  its  servants,  is  void,  and  hence  does  not  relieve 
the  company  from  liability  for  injury  to  the  stock,  caused 
by  the  refusal  of  the  train  servants  to  allow  the  person  in 
charge  of  the  stock  an  opportunity  to  feed  and  water  them 
for  the  space  of  thirty-four  hours.'      The  Wisconsin  supreme 


the  property  so  transported,  the  bur- 
den is  on  the  carrier  to  show  that  it 
was  free  from  negligence.  In  Annas 
-r.  Milwaukee,  etc.,  E.  Co.,  67  Wis. 
46,  Mr.  Justice  Taylor  reviewed  the 
authorities,  and,  in  effect,  said  that 
this  court  was  committed  to  the  rules 
of  law  held  in  Railroad  Co.  i).  Lock- 
wood,  17  Wall.  357;  67  Wis.  46;  30 
N.  W.  Eep.  282." 

1  Armstrong  v.  United  States  Ex- 
press Co.,  159  Pa.  St.  640 ;  28  Atl.  Rep. 
448. 

"  Atchison,  etc.,  R.  Co.  v.  Grant, 
6  Texas  C.  App.  674;  26  S.  W.  Eep. 
286,  per  Fly,  J. .  "It  was  not  error 
of  any  kind  to  instruct  the  jury  that 
'so  much  of  the  written  contract  as 
seeks  to  relieve  the  defendant  from 
the  liability  of  a  common  carrier,  and 
to  relieve  it  from  the  consequences  of 
negligence  on  the  part  of  its  agents 
or  employes,  is  unreasonable  and 
void,  as  the  law  will  not  permit  a  car- 
rier like  the  defendant  by  contract  to 
relieve  itself  of  negligence  on  part  of 
itself  or  its  servants.'     Missouri,  etc., 


R.  Co.  V.  Harris,  67    Texas,    166;  2 
S.  W.  Rep.  574." 

'  Abrams  v.  Milwaukee,  etc.,  R.  Co., 
87  Wis.  485;  58  N.  W.  Rep.  780,  per 
Cassoday,  J.:  "The  defense  relied 
upon  is  that,  by  the  written  contract 
of  shipment  contained  in  the  forego- 
ing statement,  the  defendant  was  ex- 
pressly exempted  from  all  liability  by 
reason  of  such  negligence,  and  that 
the  plaintiff  thereby  assumed  all  risk 
of  such  injury  or  damage.  Such  is, 
indeed,  the  contract,  if  we  are  to  give 
literal  effect  to  its  language.  In 
Betts  V.  Farmers',  etc..  Trust  Co.,  21 
Wis.  80,  it  was  said  by  Dixon,  C.  J.,  in 
speaking  of  the  transportation  of  live 
stock,  that,  'as  to  this  species  of  prop- 
erty, we  think  it  competent  for  the 
carrier  to  contract  that  the  owner  shall 
assume  all  risk  of  damage  or  injury 
from  whatever  cause  happening  in  the 
course  of  transportation.'  This  propo- 
sition covers  more  ground  than  the 
point  actually  decided  in  that  case, 
but  seems  to  be  sustained  by  the  ear- 
lier   English  cases,   while  the    later 
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court  has  repeatedly  held  that  a  telegraph  company  can   not, 
by  such  stipulation,  relieve  itself  from   liability  for  damages 


English  cases  seem  to  hold  a  contrary 
doctrine.  See  Richardson  v.  Chicago, 
etc.,  Railway  Co.,  61  Wis.  596,  599;  21 
N.  W.  Rep.  49,  and  cases  there  cited. 
In  Morrison  v.  Phillips,  etc.,  Con- 
struction Co.,  44  Wis.  405,  the  only 
question  involved,  as  stated  by  the 
present  chief  justice,  was  whether 
the  company  'was  guilty  of  any 
negligence,  carelessness,  or  fault 
which  caused  or  produced  the  injury 
to  the  property  of  the  plaintiff,'  and 
he  concluded  by  saying,  'From  all 
that  appears  in  the  evidence,  it  was  a 
mere  accident,  and  unaccountable.' 
Richardson  v.  Chicago,  etc.,  Rail- 
way Co.,  61  "Wis.  596,  was  an  ac- 
tion to  recover  damages  for  delay 
in  furnishing  cars  for  the  transpor- 
tation of  hogs.  It  was  there  pretty 
strongly  intimated,  if  not  directly 
held,  that  a  railway  company  was  not 
under  the  same  obligations  to  furnish 
cars  for  and  receive,  safely  carry,  and 
store  live  stock,  as  other  ordinary  in- 
animate freight,  but  that  it  might,  to 
at  least  a  certain  extent,  exact  condi- 
tions upon  such  receipt,  and  limita- 
tions upon  such  liability.  In  that 
case  the  complaint  was  held  bad  on 
demurrer  for  failure  to  allege  the  cus- 
tomary terms  or  conditions  and  re- 
strictions upon  which  the  company 
was  in  the  habit  of  receiving  and 
shipping  such  live  stock,  or  the  requi- 
site facts  to  create  a  liability  under 
§  1798,  Revised  Statutes.  In  Ayres 
V.  Chicago,  etc.,  Railway  Co.,  71  Wis. 
372 ;  37  N.  W.  Rep.  432,  it  was  held 
that  'a  railroad  company  engaged 
in  the  business  of  transporting  live 
stock,  and  accustomed  to  furnish 
suitable  cars  therefor  upon  reason- 
able notice,  whenever  it  can  do 
so,  and  which  holds  itself  out  to 
the  public  as  such  carrier  for  hire, 
upon  the  terms  and  conditions  pre- 


scribed in  a  special  written  con- 
tract with  shippers,  is  a  common  car- 
rier of  live  stock,  with  such  restric- 
tions and  limitations  of  its  common- 
law  duties  and  liabilities  as  arise  from 
the  instincts,  habits,  propensities, 
wants,  necessities,  vices,  or  locomo- 
tion of  such  animals  under  the  con- 
tracts of  carriage.  '  Within  the  rule 
thus  suggested  it  was  competent  for 
this  railroad  company  to  stipulate 
with  the  owners  of  live  stock  that 
they  should  load,  unload,  feed,  water, 
and  take  care  of  the  stock  at  their 
own  expense.  The  contract  in  ques- 
tion contains  such  a  stipulation.  But 
the  stipulation  itself  raised  an  implied 
obligation  on  the  part  of  the  defend- 
ant to  furnish  to  such  owners  the 
requisite  opportunities  for  so  loading, 
unloading,  feeding,  watering,  and 
taking  care  of  such  stock.  This 
action  is  to  recover  damages  for  will- 
fully refusing  or  negligently  omitting 
to  perform  that  duty.  The  question 
recurs  whether  the  defendant,  by  the 
contract  of  shipment,  could  lawfully 
exempt  itself  from  liability  for  such 
negligence.  This  court  has  held  that 
a  common  carrier  of  persons  or  prop- 
erty can  not  by  any  agreement,  how- 
ever plain  and  explicit,  wholly  relieve 
itself  from  liability  for  injury  result- 
ing from  its  gross  negligence  or  fraud. 
Black  V.  Goodrich  Transportation  Co., 
55  Wis.  319;  13  N.  W.  Rep.  244;  Law- 
son  V.  Chicago,  etc.,  Railway  Co.,  64 
Wis.  447 ;  24  N.  W.  Rep.  618.  The 
same  rule  has  been  applied  to  a  pas- 
senger carried  gratuitously  by  a  rail- 
road upon  a  pass  containing  such  a 
stipulation.  Annas  v.  Milwaukee,  etc.. 
Railroad  Co.,  67  Wis.  46;  30  N.  W. 
Rep.  283.  There  are  numerous  de- 
cisions by  courts  of  high  authority  in 
confliot  with  the  cases  cited,  but  we 
must  hold,  what  we  regard  as  the  bet- 
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occasioned  by  its  own  want  of  ordinary  care  or  that  of   its 
servants.' 


§  1504.  The  rule  in  Nebraska  and  Ohio. — A  contract  be- 
tween a  shipper  and  a  common  carrier,  which,  by  its  terms, 
limits  the  liability  of  the  carrier,  and  relieves  it  from  respond- 
ing in  damages  either  in  whole  or  in  part  for  injury  or  loss 
to  property  shipped  under  such  contract,  resulting  from  negli- 
gence of  the  carrier,  is  invalid  or  void,  under  the  common- 
law  rule,  as  against  public  policy.^      It  is  not  competent  for  a 


ter  doctrine,  that,  in  so  far  as  the  con- 
tract in  question  attempted  to  exempt 
the  company  from  liability  by  reason 
of  its  own  negligence  or  the  negli- 
gence of  its  agents  or  employes,  it  is 
contrary  to  public  policy  and  void.'' 

'  Thompson  v.  Western  Union  Tel- 
egraph Co.,  64  Wis.  531;  25  N.  W. 
Rep.  789;  Hibbard  v.  Western  Union 
Telegraph  Co.,  33  Wis.  558;  Candee 
V.  Western  Union  Telegraph  Co.,  34 
Wis.  471. 

^  Atchison,  etc.,  B.  Co.  v.  Lawler,  40 
Neb.  356;  58  N.  W.  Rep.  968,  per  Har- 
rison, J.:  "In  the  case  of  Chicago, 
etc.,  R.  Co.  c.Witty,  32  Neb.  275 ;  49  N. 
W.  Rep.  183,  a  contract  was  entered 
into  between  the  railroad  company 
and  Witty  for  the  shipment  of  a  horse 
from  Henry,  111.,  to  Jansen,  Neb.; 
and  there  was  a  stipulation  contained 
therein  by  which  the  company  was 
only  liable  for  injuries  to  the  horse 
occurring  by  reason  of  its  gross  negli- 
gence, and  then  for  not  to  exceed  the 
sum  of  $100.  This  was  held  to  be  in- 
valid under  the  rule  of  the  common 
law."  Nerval,  J.,  in  the  text  of  the 
opinion,  states:  "We  do  not  doubt 
that  a  carrier  may,  by  contract  fairly 
entered  into,  limit  in  some  respect  its 
liability  as  an  insurer,  or  its  common 
law  liability,  where  the  restriction 
imposed  is  reasonable.  But,on  grounds 
of  public  policy,  the  law  has  wisely 
prohibited  a  common  carrier  of  freight 


from  in  any  manner  contracting 
against  its  own  negligence.  This  doc- 
trine was  distinctly  held  and  applied 
in  Atchison  R.  Co.  -j.  Washburn,  5  Neb. 
117.  Gantt,  J.,  in  the  opinion,  says: 
'The  common  law  fixes  the  degree  of 
care  and  diligence  due  from  railroad 
companies  as  common  carriers,  and  a 
failure  to  exercise  this  care  and  dili- 
gence is  negligence,  without  any  legal 
distinction,  as  being  gross  or  ordinary; 
and  the  better  rule  of  law,  sustained 
by  the  weight  of  authority,  is  that  it 
is  against  the  policy  of  the  law  to  al- 
low stipulations  which  will  relieve  the 
company  from  the  exercise  of  that 
care  and  diligence,  or  which,  in  other 
words,  will  excuse  them  from  negli- 
gence in  the  performance  of  that 
duty.'  Decisions  are  to  be  found 
which  lay  down  a  contrary  doctrine, 
but  the  better  reason,  as  well  as  the 
current  of  authority  in  this  country, 
sustain  the  rule  announced  by  this 
court  in  the  case  referred  to,"  and 
cites  in  support  of  the  doctrine  an- 
nounced Railroad  Co.  v.  Lockwood, 
17  Wall.  357 ;  Railway  Co.  v.  Stevens, 
95  U.  S.  655 ;  Shriver  v.  Sioux  City, 
etc.,  R.  Co.,  24  Minn.  506;  Welsh  i>. 
Pittsburgh,  etc.,  R.  Co.,  10  Ohio  St. 
65;  Kiff  V.  Atchison,  etc.,  B.  Co.,  32 
Kan.  263;  4  Pac.  Rep.  401;  Durgin  v. 
American  Express  Co.,  66  N.  H.  277; 
20  Atl.  Rep.  328;  Morrison  v.  Phillips, 
etc.,  Construction  Co.,  44  Wis.  405,  and 
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railway  company  to  stipulate  with  its  brakemen,  at  the  time 
and  as  part  of  the  contract  of  employment,  that  the  company 
shall  not  be  liable  to  them  for  the  negligent  acts  of  its  con- 
ductors.    Such  a  contract  is  against  public  policy.' 

§  1505.  Carriers'  stipulations  against  liability. — It  is  the  law 

of  the  state  of  New  York,  as  settled  by  many  decisions,  that  a 
common  carrier  may  limit  his  liability  by  contract;  and  the  con- 
tract may  provide  for  immunity  from  the  negligence  of  the  car- 
rier, or  that  of  its  agents  ;  but  where  the  latter  object  is  sought 
to  be  accomplished,  the  contract  must  be  aptly  expressed  and  in 
unequivocal  terms. ^  But  considerations  based  upon  public  pol- 
icy, and  the  nature  of  the  carrier's  undertaking  should  not  be 
departed  from,  except  where  the  carrier's  immunity  from  the 
consequences  of  negligence  is  read  in  the  agreement  ipsissimis 


a  great  many  more,  which  we  will  not 
repeat  here.  See  also,  Louisville,  etc., 
E.  Co.  ,;.  Faylor,  126  Ind.  126;  25  N. 
E.  Rep.  869;  Eells  v.  St.  Louis,  etc., 
E.  Co.,  52  Fed.  Eep.  903;  Galveston, 
etc.,  R.  Co.  V.  Ball,  80  Texas,  602;  16 
S.  W.  Rep.  441;  International,  etc., 
E.  Co.  V.  Folts,  3  Texas  Civ.  App. 
644;  22  S.  W.  Rep.  541;  Johnstone  w. 
Richmond,  etc.,  R.  Co.,  39  S.  Car.  55; 
17  S.  E.  Rep.  512 ;  Baughman  v.  Louis- 
ville, etc.,  R.  Co.,  94  Ky.  150 ;  21  S.W. 
Rep.  757;  Ambach  u.  Baltimore,  etc., 
E.  Co.,  30  Weekly  Law  Bulletin,  111. 
On  the  subject  of  limitation  as  to  the 
amount  of  damages,  it  is  said  in  the 
foregoing  opinion:  "It  is  claimed 
that  the  limitation  in  the  contract  as 
to  the  amount  of  damages  in  case  of 
loss  or  injury  does  not  tend  to  exempt 
the  carrier  from  liability  for  negli- 
gence. The  authorities  cited  in  brief 
of  plaintiff  in  error  so  hold,  but  we 
are  unable  to  draw  such  a  distinction. 
If  a  carrier  can  not,  by  stipulation,  be 
relieved  from  liability  from  its  negli- 
gence, it  is  equally  clear,  for  the 
same  reason,  that  it  can  not,  by  con- 
tract with  the  shipper,  limit  the 
amount  of  damages  resulting  from 
such  negligence.'    If  the  plaintifi  in 


error  can  lawfully  stipulate  that  the 
damage  shall  not  exceed  $100,  it  could 
likewise  contract  that  it  should  not 
be  more  than  $25,  or  any  smaller  sum, 
thereby  practically  relieving  itsell 
from  all  responsibility  from  injuries 
occasioned  by  its  own  negligence. 
That  will  be  accomplished  indirectly 
which  it  could  not  lawfully  do  di- 
rectly. The  proof  fully  shows  that 
the  horse,  when  shipped,  was  worth 
not  less  than  $400,  and  to  hold  that 
the  owner  could  only  recover  one- 
fourth  that  sum  would  be  to  exempt 
the  carrier  from  a  part  of  the  liability 
assumed  by  it  for  injuries  resulting 
from  its  own  carelessness  or  negli- 
gence. This  the  law  will  not  sanc- 
tion;" citing  Morrison  v .  Phillips  Con- 
struction Co.,  44  Wis.  405;  Kansas 
City,  etc.,  R.  Co.  v.  Simpson,  30  Kan. 
645;  2  Pac.  Rep.  821;  Chicago,  etc., 
R.  Co.  V.  Abels,  60  Miss.  1017;  United 
Express  Co.  v.  Backman,  28  Ohio  St. 
144;  Boehl  v.  Railroad  Co.,  44  Minn. 
191 ;  46  N.  W.  Rep.  333. 

'  Railway  Co.  v.  Spangler,  44  Ohio 
St.  471. 

^  Kenney  v.  New  York,  etc.,  E.  Co., 
125  N.  Y.  422. 
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'Verbis.  Thus,  where  by  a  contract  of  shipment  the  carrier 
was  released  from  all  claims  for  any  damage  or  injury  "from 
whatever  cause  arising,"  it  was  held  that  the  exemption  did 
not  include  a  loss  arising  from  the  carrier's  negligence.' 
Where  a  carrier  has  stipulated  with  a  shipper  that  his  goods 
are  to  be  transported  at  the  shipper's  risk,  such  a  contract 
does  not  apply  to  losses  accruing  from  the  carrier's  gross  neg- 
ligence.'' Where  a  shipper  of  property  enters  into  a  contract 
with  a  common  carrier,  whereby,  in  consideration  of  an  agree- 
ment of  the  latter  to  transport  the  property  at  reduced  rates, 
it  is  stipulated  that,  in  the  event  of  loss  or  injury  resulting 
from  causes  which  would  make  the  carrier  liable,  the  liability 
shall  be  limited  to  an  amount  not  exceeding  a  valuation 
specified,  the  shipper,  in  case  of  loss  or  injury,  is  not  entitled 
to  recover  more  than  the  sum  specified.  In  such  a  case  it  is 
incumbent  upon  the  shipper  to  acquaint  himself  with  the  con- 
tents of  the  contract  executed  by  him,  and  although  he  fails 
so  to  do  he  will  be  held  chargeable  with  knowledge  thereof.' 


'Mynard  v.  Syracuse,  etc.,  R.  Co., 
71  N.  Y.  180;  Wells  v.  Steam Nav.  Co., 
8  N.  Y.  375;  Steinweg  v.  Erie  E. 
Co.,  43  N.  Y.  123;  Magnin  v.  Dins- 
more,  56  N.  Y.  168;  Alexander  v. 
Greene,7  Hill  (N.Y.),533.  In  Nicholas 
V.  New  York  Central  R.  Co.,  89  N.  Y. 
370,  there  was  an  exemption  from 
liability  on  the  part  of  the  car- 
rier for  "damage  occasioned  by  de- 
lays from  any  cause  or  from  change 
of  weather"  and  yet  the  carrier  was 
held  liable  for  the  value  of  fruit  trees 
lost  by  his  negligent  delay  in  trans- 
portation. And  see  also,  Holsapple 
V.  Rome,   etc.,  R.  Co.,  86  N.  Y.  275. 

^Canfield  v.  Baltimore,  etc.,  R.  Co., 
93  N.  Y.  532;  French  v.  Buffalo,  etc., 
R.  Co.,  4  Keyea  (N.  Y.),  108;  Moore 
V.  Evans,  14  Barb.  (N.  Y.)  524. 

'Zimmer  v.  New  York  Central,  etc., 
H.  Co.,  137  N.Y.  460,  per  Gray,  J. :  "In 
"this  case  the  contract  did  not  exempt 
the  company  from  liability  for  the 
negligence,  which,  as  we  must  assume, 
125 


occasioned  the  loss  of  the  horse.  That 
occurred  through  none  of  the  causes 
particularly  specified  in  the  contract, 
and  nothing  precluded  the  plaintiff 
from  recovering  upon  the  negligence 
proven ;  but  the  amount  of  his  recov- 
ery was  limited  by  the  contract  to  the 
amount  of  one  hundred  dollars.  That 
the  plaintiff  did  not  know  of  the 
terms  of  this  contract,  is  of  no  conse- 
quence. Coolidge  was  his  agent,  and 
will  be  presumed  to  have  known  and 
to  have  assented  to  the  stipulation  in 
the  contract,  which  limited  the  gen- 
eral liability  of  the  carrier.  Belger 
V.  Dinsmore,  51  N.Y.  166;  Steers  O.Liv- 
erpool, etc..  Steamship  Co.,  57 N.Y.  1. 
That  presumption  always  holds  good, 
unless  some  fraud,  or  deception,  is 
practiced,  which  was  not  the  fact  in 
this  case.  There  can  be  no  question 
about  the  reasonableness  of  such  a 
contract.  It  was  based  upon  the  con- 
sideration of  a  rate  of  transportation, 
far  below  what  it  would  have  been,  if 
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§  1506.  The  rule  in  Missouri. — In  Missouri  a  carrier,  by 
special  contract,  fairly  and  understandingly  made,  may  limit 
his  common-law  liability,  and  receive  from  the  shipper  a  release 
from  its  obligation  as  insurer  of  his  property.  But  it  is  equally 
well  settled  that  the  carrier  can  not,  by  any  kind  of  agreement, 
or  contract,  exempt  itself  from  losses  accruing  by  reason  of  its 
own  negligence.'     And  a  stipulation  in  a   written  contract  of 


the  carrier  had  assumed  all  the  risks. 
It  was  entered  into  with  full  opportu- 
nity for  ascertaining  its  terms,  and  it 
was  incumbent  upon  the  shipper,  or 
owner,  to  acquaint  himself  with  them, 
and  if  he  has  not  done  so,  he  will, 
nevertheless,  be  held  chargeable  with 
their  knowledge.  Cases  where  par- 
ties, proposing  to  have  articles  of 
property  transported  by  a  common 
carrier,  deliberately  enter  into  some 
necessary  contract  relating  to  the 
transportation,  differ  materially  from 
those  cases  of  travelers  who  commit 
their  trunks,  or  articles  of  baggage,  to 
an  agent  of  some  express  or  transfer 
company,  and  receive  at  the  moment 
some  paper,  which,  as  it  has  been 
said,  amounts  simply  to  a  voucher  en- 
abling them  to  follow  and  identify 
their  property.  Madanii.  Sherard,  73 
N.  Y.  329.  The  difference  is  very  ob- 
vious in  the  circumstances  which  in 
the  one  case  usually  admits  of  no  ne- 
gotiation or  discussion  while  in  the 
other  the  shipment  of  the  property  is 
a  matter  of  arrangement  with  full  op- 
portunity for  deliberate  action.  See 
Grossman  v.  Dodd,  137  N.  Y.  599,  af- 
firming 63  Hun  (N.  Y.),  324." 

'  Kellerman  v.  Kansas  City  R.  Co. 
(Mo.),  34  S.  W.  Rep.  41,  per  Bur- 
gess, J.:  "The  defendant  could  not 
jave,  by  any  sort  of  contract,  lim- 
ited its  liability  against  its  own  negli- 
gence in  the  transportation  of  the 
bull ;  but  it  does  not  follow  that  it 
could  not,  by  contract  fairly  entered 
into,  for  a  valuable  consideration, 
limit  the   amount  of  damages  to  be 


paid  by  it  in  consequence  of  any  losB- 
which  the  owners  might  sustain  by 
reason  of  loss  of  or  injury  to  the  ani- 
mal by  the  carrier's  negligence.  It  is 
difiicult  to  see  how  a  contract,  by 
which  it  is  expressly  agreed  that  the 
value  of  an  animal  shipped  does  not  ex- 
ceed a  certain  sum,  can,  in  case  of  its 
injury,  loss  or  death,  by  reason  of  the 
negligence  of  the  carrier,  be  construed 
as  a  contract  exempting  the  carrier 
from  its  common-law  liability  for  dam- 
ages on  account  of  its  own  negligence. 
Harvey  v.  Railroad  Co.,  74  Mo.  538, 
was  a  suit  for  injuries  to  ahorse  while 
in  transit  over  defendant's  road,  and 
by  special  contract  the  horse  was 
shipped  at  reduced  rates,  and  if  in- 
jured cr  killed  his  value  fixed  at  |100. 
The  court  said :  'We  do  not  regard  a 
contract  limiting  a  right  of  recovery 
to  a  sum  expressly  agreed  upon  by 
the  parties  as  representing  the  tru& 
value  of  the  property  shipped  as  a 
contract  in  any  degree  exempting  the 
carrier  from  the  consequences  of  its 
own  negligence.  Such  a  contract, 
fairly  entered  into,  leaves  the  car- 
rier responsible  for  its  negligence, 
and  simply  fixes  the  rate  of  freight, 
and  liquidates  the  damages.  This, 
we  think,  it  is  competent  for  the  car- 
rier to  do.  And  where  the  reduced 
value  is  voluntarily  fixed  by  the  ship- 
per, with  a  view  of  obtaining  a  less 
rate  of  freight,  without  any  knowl- 
edge on  the  part  of  the  carrier  that 
the  property  was  of  greater  value,  it 
would  be  a  fraud  upon  the  carrier  to 
permit  the  shipper  to  recover  a  greater 
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shipment,  placing  a  limited  valuation  on  the  property  shipped 
in  case  of  its  loss  by  the  default  of  the  carrier,  when  not  made 


Bum  than  fixed  by  him.'  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331 ;  5  Sup. 
Ct.  Rep. 151,  was  an  action  for  damages 
against  the  defendant  as  common  car- 
rier for  breach  of  a  contract  to  ship 
five  horses,  whose  value,  by  agree- 
ment, was  fixed  at  not  exceeding  $200 
each.  The  court  said :  'The  limitation 
as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts 
from  the  carrier  the  measure  of  care 
due  to  the  value  agreed  on.  The  car- 
rier is  bound  to  respond  in  that  value 
for  negligence.  The  compensation 
for  carriage  is  based  on  that  value. 
The  shipper  is  estopped  from  saying 
that  the  value  is  greater.  The  arti- 
cles have  no  greater  value,  for  the 
purposes  of  the  contract  of  transpor- 
tation, between  the  parties  to  that 
contract.  The  carrier  must  respond 
for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  con- 
tract, fairly  entered  into,  and  where 
there  is  no  deceit  practiced  on  the 
shipper,  should  be  upheld.  There  is 
no  violation  of  public  policy.  On  the 
contrary,  it  would  be  unjust  and  un- 
reasonable, and  would  be  repugnant 
to  the  soundest  principles  of  fair  deal- 
ing and  of  the  freedom  of  contracting, 
and  thus  in  conflict  with  public  poli- 
cy, if  a  shi-pper  should  be  allowed  to 
reap  the  benefit  of  the  contract  if 
there  is  no  loss,  and  to  repudiate  it  in 
case  of  loss.'  In  a  recent  case  in 
Rhode  Island  (Ballou  v.  Earle,  17  R. 
I.  441;  22  Atl.  Rep.  1113),  where,  by 
express  contract,  the  value  of  the 
package  in  controversy  was  fixed  at 
$50,  the  court  quoted  with  approval 
from  the  Hart  case  the  following: 
'There  is  no  justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for  an 
article  which  he  has  induced  the  car- 
rier to   take  at  a  low  rate  of  freight. 


on  the  assertion  and  agreement  that 
its  value  is  a  less  sum  than  that 
claimed  after  a  loss.  It  is  just  to  hold 
the  shipper  to  his  agreement,  fairly 
made,  as  to  value,  even  where  the 
loss  or  injury  has  occurred  through 
the  negligence  of  the  carrier.  The  ef- 
fect of  the  agreement  is  to  cheapen 
the  freight,  and  secure  the  carriage,  if 
there  is  no  loss ;  and  the  effect  of  dis- 
regarding the  agreement  after  a  loss 
is  to  expose  the  carrier  to  a  greater 
risk  than  the  parties  intended  he 
should  assume.  The  agreement  as  to 
value  in  this  case  stands  as  if  the  car- 
rier had  asked  the  value  of  the  horses 
and  had  been  told  by  the  plaintiff  the 
sum  invested  in  the  contract.'  The 
same  question  was  before  the  supreme 
court  of  Connecticut  in  Coupland  v. 
Housatonic  Railroad  Co .^,61  Conn.  531 ; 
23  Atl.  Rep.  870,  where  the  value  of  the 
horse  in  controversy  was,  by  express 
agreement,  fixed  at  $100.  The  court 
said :  'It  is  a  rule  established  by  some 
of  the  best  authorities,  and  one  which 
we  recognize  as  expressing  the  law, 
that  when  a  contract  is  fairly  made 
between  the  shipper  and  carrier  agree- 
ing on  the  valuation  of  the  property 
carried,  with  the  rate  of  the  freight 
based  on  the  condition  that  the  car- 
rier assumes  liability  only  to  the  ex- 
tent of  the  agreed  valuation,  even  in 
case  of  loss  or  damage  by  the  negli- 
gence of  the  carrier,  the  contract  will 
be  upheld  as  a  proper  and  lawful 
mode  of  securing  a  due  proportion 
between  the  amount  for  which  the 
carrier,  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting 
himself  against  extravagant  and  fan- 
ciful valuations  of  the  property  after 
a  loss  has  accrued.'  There  were  spec- 
ified or  reduced  rates  agreed  upon  in 
the  Hart  case,  and  the  bill  of  lading 
fixed  the  value  of  the  horses  not  ex- 
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in  consideration  of  special  or  reduced  rates  of  shipment,  is  not 
binding  on  the  shipper.' 

§  1507.  The  rule  in  Indiana  and  the  rule  in  the  federal 
courts. — In  the  federal  supreme  court  it  has  been  decided  to 
be  unreasonable,  and  unlawful,  on  grounds  of  public  policy, 
for  a  common  carrier  to  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  himself  or  his  servants.^  And  the 
Indiana  rule  is  that  a  contract  by  which  a  common  carrier 
seeks  to  protect  himself  from  liability  for  damages  caused  by 
the  negligence  or  tortious  conduct  of  himself  or  his  servants, 
or  to  limit  the  amount  to  be  recovered  against  him  therefor,  is 
against  public  policy  and  null  and  void.^     But  a  carrier  may 


ceeding  |200  each.  The  decision  in 
tliat  case  was  based  upon  the  express 
ground  that  the  contract  of  shipment 
was  fairly  made  by  which  the  value 
of  the  property  carried  was  agreed 
upon,  with  the  rate  of  freight  based 
on  the  condition  that  the  carrier  as- 
sumes liability  only  to  the  extent  of 
the  agreed  valuation,  even  in  case  of 
loss  or  damage  by  the  negligence  of 
the  carrier ;  that  being  a  proper  and 
lawful  mode  of  securing  a  due  propor- 
tion between  the  amount  for  which 
the  carrier  might  be  responsible  and 
the  freight  he  receives.  In  the  case 
at  bar  it  was  expressly  agreed  that 
the  value  of  the  bull  did  not  exceed 
150.  It  will  be  observed  that  in  all 
the  cases  cited  upon  the  question  now 
under  consideration  there  was  an  ex- 
press agreement  as  to  the  value  of  the 
property,  or  its  maximum  value  fixed 
at  a  specified  amount  in  consideration 
for  special  or  reduced  rates ;  while  no 
reduced  or  special  rates  were  con- 
tracted for  in  the  case  at  bar,  nor  was 
the  value  of  the  bull  fixed  at  a  speci- 
fied sum." 

'  McFadden  v.  Missouri  Pac.  Rail- 
way Co.,  92  Mo.  343.  And  in  Keller- 
man  V.  Kansas  City,  etc.,  R.  Co. 
(Mo.),  34  S.  W.  Rep.  41,  Burgess,  J., 
said :    "The  same  rule  was  announced 


in  Rogan  v.  Wabash  Railway  Co.,  51 
Mo.  App.  665;  Duvenick  v.  Missouri 
Pac.  Railroad  Co.,  57  Mo.  App.  550; 
Conover  v.  Pacific  Express  Co.,  40  Mo. 
App.  31.  Under  these  authorities,  we 
must  hold  that  there  was  no  consid- 
eration for  the  maximum  value  placed 
on  the  bull,  and  the  contract  is  in  that 
respect  void." 

"  Railroad  Co.  v.  Lockwood,  17 "Wall. 
357. 

^  Baltimore,  etc.,  R.  Co.  v.  Rags- 
dale  (Ind.  App.),  42  N.  E.  Rep.  1106, 
Lotz,  J. :  "Such  contracts  are  against 
public  policy,  for,  if  permitted,  they 
might  put  an  end  to  all  liability  and 
encourage  carelessness.  Ohio,  etc., 
Railway  Co.  v.  Selby,  47  Ind.  471. 
Nor  can  the  carrier  in  such  cases 
limit  the  amount  of  the  recovery. 
Railroad  Co.  v.  Wynn,  88  Tenn. 
330;  although  he  may  agree  with 
the  shipper  beforehand  upon  the 
value  of  the  property,  which  value 
shall  be  conclusive  as  to  the  carrier's 
liability  in  case  the  goods  are  lost. 
Hart  V.  Railroad  Co.,  112  U.  S.  331. 
There  are  also  cases  which  hold  that, 
if  the  bill  of  lading  contains  a  pro- 
vision, fairly  entered  into,  limiting 
the  carrier's  liability  at  a  given  sum 
for  each  of  several  animals,  and  such 
limitation  is  based  upon  a  reduction 
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lawfully  stipulate  that  any  claim  for  damages  growing  out  of 
his  negligence  shall  be  made  within  a  reasonable  time  as  a 
condition  precedent   to  recovery.'     And  what  is  a  reasonable 


in  the  charge  made  for  the  transporta- 
tion, such  limitation  is  valid,  although 
the  actual  value  of  each  animal  is 
much  larger  and  the  loss  is  the  result 
of  the  carrier's  negligence.  Railway 
Co.  V.  Mayes,  58  Ark.  397;  Squires. 
New  York,  etc.,  Eailroad  Co.,  98 
Mass.  239;  Richmond,  etc.,  Railroad 
Co.  V.  Payne,  86  Va.  481." 

'  Case  V.  Cleveland,  etc.,  R.  Co.,  11 
Ind.  App.  517;  39  N.  E.  Rep.  426,  per 
Gavin,  C.  J. :  "That  such  a  provision 
as  we  are  here  considering,  when  rea- 
sonable, must  be  regarded  as  a  condi- 
tion precedent,  performance  of  which 
must  be  alleged  in  order  to  make  the 
complaint  good,  was  decided  in  United 
States  Express  Co.  v.  Harris,  51  Ind. 
127,  followed  by  this  court  in  Louis- 
ville, etc.,  R.  Co.  V.  Widman,  9  Ind. 
App.  190;  37  N.  E.  Rep.  554.  To 
the  same  effect  is  Chicago,  etc.,  R. 
Co.  V.  Simms,  18  111.  App.  68.  In 
Westcott  V.  Fargo,  61  N.  Y.  542,  a  dif- 
ferent holding  was  made,  the  same 
rule  being  applied  as  is  laid  down  in 
our  telegraph  cases.  These  telegraph 
cases,  however,  in  no  manner  purport 
to  modify  or  overrule  the  Harris  case, 
which  established  the  rule  as  to  ac- 
tions against  common  carriers  on  the 
special  contracts;  and  while  the 
writer  would  be  strongly  disposed  to 
view  the  question  otherwise,  were  it 
an  open  one,  we  do  not  feel  justified 
in  departing  from  the  principle  adopt- 
ed by  our  supreme  court  in  this  class 
of  cases.  In  many  of  the  states  the 
procedure  seems  different  from  ours, 
the  suits  being  brought  simply  upon 
the  general  common  carrier's  liabili- 
ty, the  company  then  setting  up  the 
special  contract  with  its  limitations 
and  conditions.  "While  common  car- 
riers can  not  by  contract  relieve  them- 


selves from  liability  for  their  own 
negligence,  it  must  be  regarded  as  set- 
tled law  that  it  is  legitimate  for  the 
carrier,  by  contract  with  the  shipper, 
to  provide  for  a  reasonable  time  with- 
in which  notice  of  claim  for  loss  or 
damage  shall  be  given,  as  a  condition 
of  liability,  and  the  manner  of  giving 
it.  Louisville,  etc.,  R.  Co.  v.  Widman, 
9  Ind.  App.  190;  United  States  Ex- 
press Co.  V.  Harris,  51  Ind.  127; 
Western  Union  Telegraph  Co.  «.Jones, 
95  Ind.  228 ;  Western  Union  Telegraph 
Co.  V.  Scircle,  103  Ind.  227;  Jennings 
V.  Grand  Trunk  R.  Co.,  127  N.  Y.  438 ; 
28  N.  E.  Rep.  394;  Glenn  v.  Southern 
Express  Co.,  86  Tenn.  594;  8  S.  W. 
Rep.  152;  Express  Co.  v.  Caldwell,  21 
Wall.  (U.  S.)  264;  Armstrong  v.  Chi- 
cago, etc.,  R.  Co.,  53  Minn.  183;  54  N. 
W.  Rep.  1059.  In  all  these  cases  the 
time  fixed  was  thirty  days  or  more, 
except  in  that  in  127  N.  Y.  438 ;  28  N. 
E.  Rep.  394,  where  it  was  thirty-six 
hours,  which  was  held  unreasonable, 
under  the  circumstances.  In  the  fol- 
lowing cases  the  notice  was  required 
to  be  given  before  removal  of  the 
stock,  and  yet  the  requirement  was 
deemed  reasonable:  Sprague  v.  Mis- 
souri Pac.  R.  Co.,  34  Kan.  347;  8  Pac. 
Rep.  465 ;  Western  R.  Co.  v.  Harwell^ 
91  Ala.  340;  8  So.  Rep.  649;  Selby  «. 
Wilmington,  etc.,  R.  Co.,  113  N.  Car. 
588;  18  S.  E.  Rep.  88;  Wichita,  etc., 
R.  Co.  V.  Koch,  47  Kan.  753;  28  Pac. 
Rep.  1013 ;  Owen  v.  Louisville,  etc.,  R. 
Co.,  87Ky.  626;  9S.W.  Rep.  698.  In 
Lewis  V.  Great  Western  R.  Co.,  5  Hurl. 
&  N.  867,  the  time  was  either  three  or 
seven  days,  it  is  somewhat  difficult 
to  determine  which  from  the  report. 
In  Dawson  v.  St.  Louis,  etc.,  R.  Co., 
76  Mo.  514,  the  notice  was  to  be  given 
in  five  days  to  the  general    freight 
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time  within  the  intent  and  meaning  of  this  rule  must  depend 
upon  the  peculiar  circumstances  of  each  case.  The  federal 
rule  prevails  also  in  Virginia.' 

§  1508.  The  rule  as  to  interstate  shipments. — Where  the 
contract  of  shipment  of  stock  limits  the  liability  of  the  railroad 
until  delivery  to  a  connecting  line,  and  the  stock  is  delivered 
to  a  stock-yards  company,  to  be  redelivered  to  the  connecting 
line,  the  railroad  is  liable  for  injuries  to  the  stock  while  in  the 
hands  of  the  stock-yards  company.  The  duty  of  a  railroad 
company  to  carry  and  care  for  stock  intrusted  to  its  custody 
for  shipment  can  not  by  contract  be  shifted  to  some  one  else,  so 
as  to  relieve  the  company  from  liability  for  its  own  negligence.* 


agent.  In  Wabash,  etc.,  R.  Oo.  v. 
Black,  11  111.  App.  465,  and  Chicago, 
etc.,  R.  Co.  V.  Simms,  18  111.  App.  68, 
a  verified  notice  to  the  general  freight 
agent  within  five  days  was  adjndged  a 
reasonable  provision.  In  Adams  Ex- 
press Co.  V.  Reagan,  29  Ind.  21,  and 
Southern  Express  Co.  v.  Caperton, 
44  Ala.  101,  thirty  days  from  date; 
and  in  Pacific  Express  Co.  v.  Darnell 
(Texas  Sup.),  6  S.  W.  Rep.  765,  sixty 
days  from  date,  were  held  unreason- 
able under  the  peculiar  circumstances 
of  the  cases.  These  cases,  however, 
do  not  overthrow  the  proposition  es- 
tablished by  the  numerous  other  au- 
thorities to  which  we  have  referred, 
which  force  ua  to  the  conclusion  that 
the  provision  in  this  contract  is,  on  its 
face,  reasonable.  AVhile  strict  per- 
formance may  be  waived,  or  the  cir- 
cumstances may  be  such  as  to  excuse 
the  party  from  the  presentation  of  the 
claim  within  the  time  prescribed 
(Western  Union  Telegraph  Co.  v. 
Jones,  95  Ind.  '1'2&  ;  Merrill  D.American 
Express  Co.,  62  N.  H.  514),  there  is 
nothing  in  the  facts  of  this  case  which 
would  operate  either  as  a  waiver  or 
excuse.  Mere  knowledge  by  the 
agents  of  the  company  that  the  ship- 
per claimed  to  have  lost  some  of  his 
stock,  coupled  with  a  search  therefor 
along  its   right  of    way,   was   not  a 


waiver.  Owen  v.  Louisville,  etc.,  R. 
Co.,  87  Ky.  626;  9  S.  W.  Rep.  698.  It 
has  also  been  adjudged  that  the  reason- 
ableness of  the  provision  may  depend 
upon  the  circumstances  of  the  par- 
ticular case,  which  may  be  such  as  to 
make  the  presentation  of  the  claim  a 
substantial  performance,  although  not 
within  the  time  limited,  when  the 
fact  of  the  loss  was  not  then  known, 
and  the  claim  was  made  within  a  rea- 
sonable time  after  this  fact  became 
known,  or,  in  the  exercise  of  reason- 
able diligence,  should  have  been  as- 
certained. Louisville,  etc.,  R.  Co.  v. 
Steele,  6  Ind.  App.  183  ;  33  N.  E.  Rep. 
236;  Glenn  v.  Southern  Express  Co., 
86  Tenn.  594;  8  S.  W.  Rep.  152; 
Western  R.  Co.  v.  Harwell,  91  Ala. 
340;  8  So.  Rep.  649;  Harned  v.  Mis- 
souri Pac.  R.  Co.,  51  Mo.  App.  482." 

'  Chesapeake,  etc.,  R.  Co.  v.  Ameri- 
can Ex.  Bank,  23  S.  E.  Rep.  935 ;  Nor- 
folk, etc.,  R.  Co.  V.  Harman,  91  Va. 
601 ;  22  S.  E.  Rep.  490. 

^Gulf,  etc.,  R.Co.x/.  Eddins,7Tex.C. 
App.  U6 ;  26  S.W.  Rep.  161,  per  Fisher, 
C.  J.:  "The  carrier  can  not  stipulate 
to  relieve  itself  of  that  value,  when 
the  damage  and  loss  are  traceable  to 
its  negligence.  Missouri,  etc.,  R.  Co. 
V.  Harris,  67  Texas,  166;  2  S.  W.  Rep. 
574;  Southern  R.  Co.  v.  Maddnx,  75 
Texas,  300;  12  S.  W.  Rep.  8J5:  Mis- 
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The  law  holds  the  carrier  to  a  diligent  and  careful  transporta- 
tion of  its  freight,  and  public  policy  forbids  that  it  may  throw- 
off  this  obligation  by  stipulation  for  exemption  from  the  con- 
sequences of  its  negligence.  Such  a  contract  would  be  unjust 
and  unreasonable  in  the  eye  of  the  law,  and  will  not  be  en- 
forced in  either  a  domestic  or  interstate  shipment.' 

§  1509.  Limiting  time  to  exercise  the  remedy. — A  clause, 
in  a  contract  by  a  railroad  company  to  ship  cattle,  providing 
that  no  action  for  delay  in  transportation  shall  lie  unless  com- 
menced and  citation  served  within  forty  days,  is  against  pub- 
lic policy  and  void."     A  stipulation  in  a  bill  of  lading  which 


souri,  etc.,  R.  Co.  v.  Fagan,  72  Texas, 
127;  9  8.  W.  Rep.  749;  Ft.  Worth 
R.  Co.  V.  Greathouse,  82  Texas, 
104,  111;  17  S.  W.  Rep.  834.  A 
reader  of  these  cases  will  discover 
that  this  doctrine  has  been  applied  in 
cases  of  interstate  shipment,  such  as 
the  one  before  us." 

^  2  Am.  and  Eng.  Encyc.  of  Law, 
822;  Railroad  Co.  v.  Lockwood,  17 
Wan.(U.S.)357;  Railway  Co.tJ.Wynn, 
88  Tenn.  320;  14  S.  W.  Rep.  311; 
Pacific  Express  Co.  v.  Darnell  (Tex. 
Sup.),  6  S.  W.  Rep.  765;  Interna- 
tional R.  Co.  V.  Garrett,  5  Tex.  Civ. 
App.  540;  24  S.  W.  Rep.  354,  and 
cases  cited. 

2  Gulf,  etc.,  R.  Co.  V.  Hume  (Texas 
1894),  27  S.  W.  Rep.  110,  per  Brown, 
J. :  "It  was  lawful  for  the  defendant, 
by  agreement  with  plaintiffs,  to  fix  a 
reasonable  time  shorter  than  that  al- 
lowed by  law  within  which  suit  must 
be  filed.  Gulf,  etc..  Railway  Co.  v. 
Trawick,  80  Texas,  270;  15  S.  W. 
Rep-  568,  and  18  S.  W.  Rep.  948. 
Forty  days  has  been  held  to  be 
reasonable,  under  the  facts  of  the 
<;ases  in  which  the  question  arose. 
The  reasonableness  of  the  time  fixed 
is  generally  a  question  of  fact,  to  be 
determined  by  the  jury.-  The  re- 
quirement that  service  of  citation 
must  be  made  within  a  given  time 


rests  upon  a  different  ground.  It  is 
not  a  question  whether  or  not  the  time 
agreed  upon  is  reasonable,  but  is  it  a 
subject  about  which  the  parties  could 
contract?  Upon  the  filing  of  a  peti- 
tion, it  is  the  duty  of  the  clerk  to 
forthwith  issue  the  citation,  and  the 
duty  of  the  ofiicer  to  whom  it  is  de- 
livered is  to  serve  it  without  delay. 
Revised  Statutes,  arts.  1213,  1218. 
When  the  plaintiff  delivers  his  peti- 
tion to  the  clerk,  he  has  no  further 
legal  control  over  the  action  of  the 
oflicers.  The  law  secures  to  the  plaint- 
iff and  defendant  the  benefit  of  vig- 
ilance in  serving  the  citation.  It  is 
not  an  act  to  be  performed  by  the 
plaintiff,  or  any  one  under  his  direc- 
tion or  control.  We  have  found  no 
case  involving  this  question.  The 
general  rule,  however,  is  settled  by 
the  authorities  that  an  officer  can  not 
contract  to  receive  compensation  for 
services  in  addition  to  those  pre- 
scribed by  law.  Neither  can  he  bind 
himself  to  accept  less  than  the  law 
allows  him,  nor  to  waive  the  remedy 
for  collection  provided  by  law.  Me- 
chem  on  Public  Officers,  §§  374,  376- 
378.  This  is  placed  upon  the  ground 
that,  the  compensation  being  pre- 
scribed by  law,  it  is  against  public 
policy  that  it  should  be  the  subject  of 
contract  between  the  officer  and  liti- 
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requires  a  written  claim  for  loss  or  damage  to  be  made  within 
thirty  days  after  the  loss  or  damage  occurs  where  the  entire 
transit  may,  not  unreasonably,  consume  the  whole  of  such 
time,  is  unreasonable  and  void/ 

§  1510.  Railroad  exemptions  for  setting  fires. — An  agree- 
ment by  which  a  railway  corporation  undertakes,  without  the 
consent  of  the  state,  to  relieve  itself  of  a  burden  which  is  im- 
posed upon  it  by  law,  is  void,  as  against  public  policy/  Rail- 
way corporations  are  quasi-pnhlic  agencies,  and  perform  a 
public  duty.  They  are  agencies  created  by  the  state  with  cer- 
tain privileges,  and  subject  to  certain  obligations.  A  contract 
that  they  will  not  discharge  their  obligations  is  a  breach  of  a 
public  duty,  and  can  not  be  enforced.'  The  Iowa  statute, 
making  a  railway  company  liable  for  damages  from  fire,  does 
not  give  the  public  such  an  interest  in  the  company's  exer- 
cise of  care  with  respect  to  buildings  which  it  has  permitted 
a  person  to  erect  on  its  right  of  way  as  to  render  void, 
as    against   public  policy,    a    contract    exempting    the    com- 


gants.  The  duties  of  public  officers 
in  issuing  and  serving  citations  are 
prescribed  by  law,  and  it  would  seem 
that  for  the  same  reason  any  contract 
between  third  parties  which  would 
involve  any  interference  with  the 
regular  discharge  of  those  duties,  or 
that  would  impose  liability  for  a  fail- 
ure of  an  officer  to  discharge  them 
with  vigilance,  would  be  equally 
against  public  policy  and  void.  The 
part  of  the  stipulation  requiring  sei'V- 
ice  of  citation  to  be  made  within 
forty  days  was  void.  When,  one,  for 
a  legal  and  valuable  consideration, 
agrees  to  perform  two  acts,  which  are 
severable,  one  of  which  is  lawful  and 
the  other  unlawful,  the  contract  may 
be  enforced  as  to  that  for  which  it 
was  lawful  to  contract,  and  held  void 
as  to  the  other.  But  when  the  two 
things  to  be  done  are  so  blended  that 
they  can  not  be  separated,  one  law- 
ful and  the  other  not,  the  whole  con- 
tract is  void.     Ohio  v.  Board  of  Edu- 


cation, 35  Ohio  St.  519;  Gelpckew.  Du- 
buque,! Wall. (U.S.  )175,  221 ;  Presbury 
V.  Fisher,  18  Mo.  50;  United  States  v. 
Bradley,  10  Pet.  (U.  S.)  343  ;  Hynds  v. 
Hays,25Ind.  31.  One  period  of  time  is 
by  this  agreement  designated  within 
which  two  things  are  to  be  done.  No- 
part  of  that  time  can  be  specified  as 
that  within  which  suit  might  be  filed, 
and  the  limitation  of  the  right  of  re- 
covery avoided,  without  performing 
the  other  act, — of  serving  citation.  It 
is  apparent,  therefore,  that  these  acts 
are  so  blended  that  they  can  not  be 
separated,  and  the  entire  clause  is  ren- 
dered nugatory  by  including  that 
which  it  was  not  lawful  to  embrace  in 
the  agreement." 

'  Central  Vermont  E.  Co.  v.  Soper 
(1894),  59  Fed.  Rep.  879. 

2  Thomas  v.  Railroad  Co.,  101  U.  S, 
71. 

'  St.  Joseph,  etc.,  Railroad  Co.  v. 
Ryan,  11  Kan.  602. 
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pany  from  liability  for  damages  by  fire  negligently  communi- 
cated to  the  buildings  by  the  company's  engines.  Although 
the  parties  to  the  contract  contemplated  a  place  for  dealing 
with  the  public,  in  the  managernent  of  which  the  public  might 
be  interested,  neither  that  interest,  nor  the  agreement  of  the 
person  permitted  to  erect  the  elevator  and  coal  sheds  on 
the  railway's  right  of  way  that  he  would  transact  busi- 
ness so  that  neither  the  public  nor  the  railway  company  should 
be  prejudiced  thereby,  gives  the  public  any  interest  as  to  who 
shall  bear  the  hazard  of  the  loss  of  the  building  from  fire,  so 
as  to  make  void,  as  against  public  policy,  the  provision  ex- 
empting the  railway  company  from  liability  in  case  the  build- 
ings are  damaged  by  fire  negligently  communicated  thereto  by 
the  company's  engines.' 


§  1511.  Executor's  assignment  of  fees. — An  assignment  by 
an  executor  of  his  fees  before  they  are  ascertained  and  fixed  as 
provided  by  statute  is  against  public  policy,  and  void.^ 


'  Griswold  v.  Illinois  Cent.  R.  Co., 
90  Iowa,  265;  57  N.  W.  Rep.  843. 

'In  re  Worthington,  141  N.  Y.  9; 
35  N.  E.  Rep.  929,  per  curiam:  "It 
may  be  conceded  that  the  assignment 
of  the  commissions  was  made  for  a 
good  consideration,  and  that  the  re- 
moved executor  had  actively  partici- 
pated for  many  years  in  the  manage- 
ment and  administration  of  the  estate, 
and  that  his  representatives  were 
therefore  entitled  to  some  considera- 
tion upon  the  final  allowance  of  com- 
missions by  the  surrogate.  The  diffi- 
culty in  the  way  of  the  appellant  is 
of  another  kind.  Until  ascertained 
and  liquidated  at  the  times  and  in  the 
manner  authorized  by  law,  the  com- 
missions are  not  subject  to  the  execu- 
tor's disposal,  but  the  right  to  them  is 
inchoate,  and,  upon  grounds  of  public 
policy,  unassignable.  There  is  no 
fundamental  distinction  in  this  re- 
spect between  public  and  private 
trusts,  where  the  statute  fixes  the 
compensation,  and  prescribes  that  it 


shall  not  become  due  and  payable  un- 
til the  services  have  been  rendered, 
or  at  stated  periods  during  the  term  of 
service.  It  is  well  settled  that  a  pub- 
lic officer  can  not,  during  his  official 
term,  and  before  his  salary  or  fees 
become  due  and  payable,  make  a 
valid  assignment  of  such  salary  or 
fees.  Bliss  v.  Lawrence,  58  N.  Y.  442; 
Bowery,  etc.,  Bank  v.  Wilson,  122 
N.  Y.  478;  25  N.  E.  Rep.  855.  It 
is  believed  that  the  efficiency  of  the 
service  to  be  rendered  depends  upon 
the  enforcement  of  such  a  rule.  If 
the  emoluments  of  the  ofiice  might 
be  separated  from  it  and  trans- 
ferred to  another,  it  would  leave 
the  duties  of  the  ofiice  as  a  barren 
charge  to  be  borne  by  the  incumbent. 
It  is  evident  that  transfers  of  this 
kind  would  not  tend  to  promote  ac- 
tivity and  care  in  the  discharge  of  of- 
ficial obligations.  The  same  consid- 
erations forbid  the  recognition  of  an 
assignment  by  an  executor  of  his 
commissions  in  advance  of  the  time 
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§  1512.  Marriage  brokerage. — Plaintiff's  assignor,  volun- 
tarily and  without  solicitation,  deposited  money  with  defend- 
ant, a  marriage  broker,  to  secure  his  assistance  in  obtaining  a 
husband,  under  an  agreement  that  if  she  married  any  one  intro- 
duced to  her  by  defendant  the  money  was  to  be  his,  but  if  at 
the  end  of  a  certain  time  she  was  willing  to  give  up  all  acquaint- 
ances made  through  his  agency,  the  money  should  be  returned. 
It  was  held  that  the  contract,  being  against  public  policy,  and 
both  parties  being  in  pari  delicto  the  plaintiff  could  not  re- 
cover.' 

§  1513.  Tempting  agent  or  trustee  to  disloyalty  to  princi- 
pal.— Where  the  superintendent  and  general  manager  of  the 
business  of  a  mill  company  agreed,  in  consideration  of  the 


prescribed  by  law  for  their  adjust- 
ment and  payment.  When  the  hope 
of  compensation  is  gone,  a  strong  in- 
centive to  diligence  and  zeal  is  want- 
ing, and  the  temptation  to  be  content 
with  a  lax  or  perfunctory  administra- 
tion of  the  trust  becomes  more  persua- 
sive." 

1  Duval  V.  Wellman,  1  N.  Y.  Supl. 
70,  per  Bookstaver,  J.:  "As  was  well 
said  in  the  court  below,  'courts  of 
justice  are  not  required  in  any  way  to 
aid  the  enforcement  of  an  illegal  con- 
tract, or  to  lend  their  assistance  in 
any  way  to  an  illegal  transaction. 
The  parties  being  in  pari  delicto,  the 
courts  will  leave  them  where  they 
find  them,  and  not  attempt  to  balance 
equities.  Their  action  is  controlled 
by  a  principle  having  no  respect  to  the 
equities  between  the  parties,  but  upon 
the  solid  ground  and  broad  foundation 
of  a  wise  and  prudential  governmental 
policy.  See  Rose  v.  Truax,  21  Barb. 
(N.Y.)  361;  Schermerhorn  !'.  Talman, 
14  N.Y.  94, 102, 141 ;  Tracy  v.  Talmage, 
14  N.  Y.  162,  182 ;  Pratt  v.  Adams,  7 
Paige  (N.  Y.),  615;  Barton  v.  Port 
Jackson,  etc., Plank  Road  Co. ,17  Barb. 
(N.  Y.)  397.  The  aid  of  the  law  is 
not  withheld  from  any  consideration 


of  the  rights  or  equities  of  the  parties 
as  between  themselves,  but  solely  to 
prevent  an  infringement  of  the  public 
law  or  policy  of  the  state.  Sedgwick 
V.  Stanton,  14  N.  Y.  289.  This  does  not 
fall  within  that  class  of  cases  where, 
although  both  parties  are  in  the 
wrong,  yet  by  reason  of  some  peculiar 
advantage  taken  by  the  one  over  the 
other  they  are  not  in  pari  delicto,  in 
which  case  the  law  will  grant  relief 
for  the  less  guilty ;  as  in  the  case  of 
'cappers  in,'  'bunco  steerers,'  'mock 
auctioneers,'  'usurers,'  etc.  Mrs. 
Guion  was  just  as  capable  of  acting 
as  the  defendant,  and  was  not  de- 
ceived by  him.  On  the  other  hand, 
she  bargained  for  the  very  thing 
M-hich  was  contrary  to  law.  The  case 
in  principle  is  more  nearly  analogous 
to  gambling,  wager  and  lottery  con- 
tracts, where,  it  is  true,  actions  may 
be  maintained  to  recover  back  money 
paid  or  lost,  although  both  parties  are 
equally  in  the  wrong,  but  this  is  be- 
cause laws  have  been  enacted  ex- 
pressly permitting  such  recovery  ;  and 
thus,  we  think,  an  additional  reason 
why  there  should  be  none  in  this  case, 
where  there  is  no  law  permitting  it." 
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payment  to  him  of  money  by  a  third  party,  to  use  his  influ- 
ence and  authority  as  such  superintendent  and  manager  to 
secure  the  removal  by  the  company  of  its  mill  to  another 
place,  and  the  extension  of  its  logging  road  to  that  place,  it 
was  held  that  such  agreement  was  illegal,  and  against  public 
policy  ;  that  it  placed  the  agent  in  a  position  where  he  would 
naturally  be  tempted,  by  his  own  private  interests,  to  disregard 
those  of  his  principal.  The  facts  that  the  policy  to  be  advo- 
cated by  him  may  have  been  for  the  best  interests  of  his  prin- 
cipal, and  that  his  conduct  was  not  in  fact  influenced  by  his 
personal  interest,  are  not  material.^  An  agreement  of  a  trustee 
of  a  corporation  for  a  pecuniary  recompense  to  resign  his  trust 
is  contra  bonos  mores;   and  a  contract  based  wholly  or  partly 


'  Lum  V.  McEwen,  56  Minn.  278 ;  57 
N.W .  Rep. 662,  per  Mitchell,  J. :  "That 
this  contract  was  illegal  and  void  on 
grounds  of  public  policy  will  not  ad- 
mit of  a  moment's  doubt.  Loyalty 
to  his  trust  is  the  first  duty  which  an 
agent  owes  to  his  principal.  Reliance 
upon  an  agent's  integrity,  fidelity  and 
■capacity  is  the  ipoving  consideration 
in  the  creation  of  all  agencies ;  and 
the  law  condemns,  as  repugnant  to 
public  policy,  everything  which  tends 
to  destroy  that  reliance.  The  agent 
can  not  put  himself  in  such  relations 
that  his  own  personal  interests  be- 
come antagonistic  to  those  of  his 
principal.  He  will  not  be  allowed  to 
serve  two  masters  without  the  intelli- 
gent consent  of  both.  Actual  injury 
is  not  the  principle  the  law  proceeds 
on,  in  holding  such  transactions  void. 
Fidelity  in  the  agent  is  what  is  aimed 
at,  and,  as  a  means  of  securing  it,  the 
law  will  not  permit  him  to  place  him- 
self in  a  position  in  which  he  may  be 
tempted  by  his  own  private  interests 
to  disregard  those  of  his  principal. 
In  the  matter  of  determining  the  pol- 
icy of  removing  the  mill  and  extend- 
ing the  road,  McEwen,  in  the  dis- 
charge of  his  duties,  whether  merely 
that  of  making  recommendations,  or 


of  exercising  authority  to  act,  owed 
to  his  principal  the  exercise  of  his 
best  judgment  and  ability,  uninflu- 
enced by  any  antagonistic  personal 
interests  of  his  own.  His  attempt  to 
secure  |5,000  to  himself  was  calculat- 
ed to  bias  his  mind  in  favor  of  the 
policy  upon  which  the  payment  of  the 
money  was  conditioned,  regardless  of 
the  interests  of  the  mill  company.  It 
is  not  material  that  no  actual  injury 
to  the  company  resulted,  or  that  the 
policy  recommended  may  have  been 
for  its  best  interest.  Courts  will  not 
inquire  into  these  matters.  It  is 
enough  to  know  that  the  agent  in 
fact  placed  himself  in  such  relations 
that  he  might  be  tempted  by  his  own 
interests  to  disregard  those  of  his 
principal.  The  transaction  was  noth- 
ing more  or  less  than  the  acceptance 
by  the  agent  of  a  bribe  to  perform  his 
duties  ia  the  manner  desired  by  the 
person  who  gave  the  bribe.  Such  a 
contract  is  void.  This  doctrine  rests 
on  such  plain  principles  of  law,  as 
well  as  common  business  honesty, 
that  the  citation  of  authorities  is  un- 
necessary. The  doctrine  is  perhaps 
as  clearly  and  concisely  expressed  as 
anywhere  in  Harrington  v.  Victoria, 
etc.,  Dock  Co.,  L.  R.  3  Q.  B.  Div.  549." 
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on  such  an  agreement  as  a  consideration  is  void.'  An  agree- 
ment which  tends  to  lead  persons  charged  with  the  perform- 
ance of  trusts  or  duties  for  the  benefit  of  others  to  violate  or 
betray  them  will  not  be  enforced.^ 

§  1514.   The  same  subject  continued. — Eailroad  managers. — 

Parties  who  own,  manage  and  control  a  railroad  corporation 
are  trustees  of  the  public  who  contribute  to  it  by  the  grant  of 
a  charter,  by  donations  and  by  the  purchase  of  its  bonds,  and 
a  contract  made  by  such  owners  with  the  corporation  for  their 
own  private  gain  is  illegal  and  against  public  policy.  A  court 
of  equity  will  not  enforce  such  a  contract,  nor  assist  one  of  the 
parties  in  such  case  who  may  have  been  despoiled  by  the  other, 
but  will  leave  the  parties  where  it  finds  them  without  inquiring 
whether  or  not  a  fraud  has  been  perpetrated.' 


'Forbes  v.  McDonald,  54  Gal.  98. 

^Texas,  etc.,  Railroad  Co.  v.  Mar- 
shall, 136  U.  S.  393;  10  Sup.  Ct.  Eep. 
846. 

'  Jackson  v.  Executors  of  McLean, 
100  Mo.  130,  per  Brace,  J.:  "The 
profits  which  the  plaintiH  in  his  bill 
asks  the  court  to  take  an  account  of, 
and  out  of  which  he  asks  that  a  share 
be  ascertained  and  rendered  him,  he 
alleges  grew  out  of  a  contract  which  he 
and  his  partner  made  with  a  corpora- 
tion created  by  the  state  of  Illinois, 
of  which  he  and  his  partner  were  in 
fact  the  owners;  combining  within 
themselves  the  multifarious  relations 
of  stockholders,  mortgagees,  directors 
and  officers.  With  the  plenary  pow- 
ers with  which  these  relations  invest- 
ed them,  they  enter  into  a  contract 
with  themselves  to  construct  a  rail- 
road by  which  all  the  assets  of  the 
corporation  are  to  be  transferred  to 
them  as  a  consideration  for  the  con- 
struction of  the  road.  As  a  corpora- 
tion, they  issue  to  themselves  certifi- 
cates of  stock,  and  issue  first  mortgage 
bonds,  solicit  and  obtain  subscrip- 
tions in  money,  lands,  work  and 
bonds  from  counties  towns  and  cities ; 


as  directors  and  officers,  they  deliver 
these  assets  to  themselves  as  contract- 
ors ;  as  contractors  they  go  upon  the 
market,  sella  part  of  the  bonds,  convert 
the  subscriptions  intocash,  andmake  a 
large  profit ;  and  this  is  the  profit  which 
a  court  of  equity  is  asked  to  apportion 
between  these  schemers.  That  it  will 
not  assist  one  who,  in  the  operation 
of  such  a  scheme  as  this,  may  have 
been  taken  advantage  of  by  his  part- 
ner, and  who  may  have  obtained 
more  than  his  portion  of  the  common 
spoil,  \yould  seem  to  be  demanded  by 
the  plainest  dictates  of  a  public  policy, 
that  would  foster  ordinary  common 
honesty.  As  a  corijoration,  these  par- 
ties owed  to  the  people  of  the  great 
commonwealth,  which  gave  its  cor- 
porate existence,  to  the  people  along 
its  line  who  gave  their  means  to  assist 
in  its  construction,  to  those  who  might 
become  stockholders  on  the  faith  of 
its  value,  and  to  their  cestui  que  trust, 
the  purchasers  of  its  bonds,  the  duty 
of  getting  for  them  the  best  road  pos- 
sible for  the  least  amount  of  money, 
The  natural  promptings  of  self-inter- 
est to  them  as  contractors,  on  the 
other  hand,  was  to  get  the  most  mon- 
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§  1515.   Indemnifying  executors  against  contemplated  waste. 

— A  bond  to  indemnify  executors  against  the  consequences  of  a 
contemplated  devastavit  by  them  of  trust  funds  is  void  ab  initio 
as  against  public  policy,  and  an  action  to  enforce  the  same  can 
not  be  maintained.' 

§  1516.  Agreements  of  real  estate  agents  to  divide  commis- 
sions.— An  agreement  between  two  real  estate  agents,  repre- 
senting different  principals,  to  divide  commissions  in  case 
they  could  effect  a  sale  or  exchange  between  their  respective 
principals,  is  void  as  against  public  policy.  And  in  such  case, 
the  fact  that  the  sale  was  effected    at  the  valuation  that  each 


«y  possible  for  the  least  road.  No 
fair,  honest  contract,  as  a  rule,  could 
he  expected  from  such  a  conflict  of 
duty  and  interest." 

1  Moss  V.  Cohen,  11  N.  Y.  Misc.  184, 
per  Bischoff,  J. :  "Waiving  any  ques- 
tion respecting  the  maturity  of  the 
"bond,  it  remains  that  its  enforcement 
would  be  in  contravention  of  public 
policy  and  law.  The  intended  obli- 
gation never  had  an  inception ;  it  was 
void  ab  initio;  and,  therefore,  never 
was  and  is  not  actionable.  The  agree- 
ment for  which  the  bond  constituted 
a  consideration  was  that  the  obligees 
should,  by  diverting  trust  funds,  com- 
mit a  breach  of  trust,  a  devastavit  in 
their  offices  respectively  of  executrix 
and  executors  of  and  trustees  under 
the  will  of  Solomon  D.  Moss,  de- 
ceased. That  a  promise  of  indemnity 
made  under  such  circumstances  is 
void  as  against  public  policy  is  a  propo- 
sition abundantly  sustained  in  prin- 
ciple and  by  authority.  Greenhood 
on  Public  Policy,  211,  306;  1  Wharton 
on  Contracts,  §  408;  1  Lewin  on 
Trusts,  349;  Pierson  v.  Thompson,  1 
Edw.  Ch.  (N.  Y.)  212,  218;  Coventry 
V.  Barton,  17  Johns.  (N.Y.)  142;  Love 
v.  Palmer,  7  Johns.  (N.Y.)  159 ;  Rich- 
mond V.  Roberts,  7  Johns.  (N.  Y.) 
319;  Webbers'  Exrs.  ■y.Blunt,19Wend. 
(N.Y.)  188;  Griffiths  v.  Harden- 
bergh,  41  N.  Y.  464,  469;  10  Am.  and 


Eng.  Encyc.  of  Law,  406,  and  cases 
cited  in  note  1.  'Ez  dolo  malo  non 
oritur  actio.'  Broom's  Maxims  (8th 
Am.  ed.),  729,  et  seq.  'Parta  quce  tur- 
pem  causam  continent  non  sunt  obser- 
vanda.'  Broom's  Maxims  (8th  Am. 
ed.),  732,  et  seq.  Hence,  'In  pari  de- 
licto melior  est  conditio  possidentis.' 
Broom's  Maxims  (8th  Am.  ed.),  732, 
et  seq.  My  attention  is  called  to 
Wetmore  v.  Porter,  92  N.  Y.  76, 
where  it  was  held  that  a  trustee,  as 
such,  is  not  in  pari  delicto  with  one  to 
whom  he  has  tortiously  disposed  of 
trust  assets  with  notice  of  their  qual- 
ity, and  that  the  former  may,  there- 
fore, notwithstanding  his  own  collu- 
sive conduct,  recover  the  assets  from 
the  latter.  The  principles  enunciated 
in  that  and  like  cases  (Lee  v.  Horton, 
104  N.  Y.  538 ;  Zimmerman  v.  Kinkle, 
108  N.  Y.  282 ;  Deobold  v.  Oppermann, 
111  N.  Y.  531;  Place  v.  Hayward,  117 
N.  Y.  487;  Hood  v.  Hayward,  124 
N.  Y.  1),  however,  are  not  controlling 
in  the  case  at  bar.  In  the  several 
cases  last  above  referred  to,  the  action 
was  by  the  trustee,  as  such,  and  in 
disaffirmance  of  the  unlawful  transfer. 
Here  the  action  is  for  the  benefit  of 
the  executor  personally,  and,  by 
proceeding  upon  the  bond,  is  in 
affirmance  of  the  prohibited  agree- 
ment." 
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principal  had  set  on  his  property  with  his  agent  will  not  give 
validity  to  the  agreement.' 

§  1517.  Contracts  to  build  railroad  stations  at  particular 
places. — Contracts  undertaking  to  obligate  a  railroad  company 
to  establish  its  depot  exclusively  at  a  particular  point  are  void 
as  against  public  policy.  Such  companies  should  be  left  free 
to  establish  and  re-establish  their  depots  wherever  the  public 
welfare  or  wants  of  the  public  may  require.^     A  railroad  cor- 


'  Levy  V.  Spencer,  18  Colo.  532;  33 
Pac.  Rep.  415,  per  Goddard,  J.:  "In 
thia  case  appellee  asserts  a  claim 
against  appellant  founded  upon,  and 
recoverable  only,  through  and  by  vir- 
tue ol  an  illegal  agreement.  It  is 
therefore  an  action  to  enforce  an  ille- 
gal executory  contract.  The  well  es- 
tablished rule  in  such  case  is  as  ex- 
pressed in  the  Louisville,  New  Albany 
and  Chicago  Ry.Co.  v.  Buck,  116  Ind. 
566.  'It  is  quite  true  that  a  plaintiff 
will  in  no  case  be  permitted  to  recover 
when  it  is  necessary  for  him  to  prove 
his  own  illegal  act  or  contract  as  a 
part  of  his  cause  of  action,  or  when 
an  essential  element  of  his  cause  of 
action  is  his  own  violation  of  law.'  " 

Tlorida,  etc.,  R.  Co.  v.  State,  31 
Fla.  482;  13  So.  Rep.  103,  per  Tay- 
lor, J. :  "It  seems  to  be  universally 
well  settled  that  contracts  undertak- 
ing to  obligate  a  railroad  company  to 
establish  its  depot  exclusively  at  a 
particular  point  are  void  as  against 
public  policy.  In  Marsh  v.  Fairbury, 
etc.,  R.  Co.,  64  111.  41 4,  where  the  effort 
was  made  by  bill  in  equity  to  enforce 
the  specific  performance  of  such  a  con- 
tract, the  court  says:  'The  location 
of  rai'lroad  depots  has  much  to  do 
with  the  accommodation  of  the  wants 
of  the  public ;  and,  when  once  estab- 
lished, a  change  of  affairs  may  re- 
quire a  change  of  location,  in  order 
to  suit  public  convenience.  We  can 
not  admit  that  an  individual  is  en- 
titled to  call  for  the  interference  of  a 


court  of  equity  to  compel  a  railroad 
company  to  locate  unchangeably  its 
depot  at  a  particular  spot  to  subserve 
the  private  advantages  of  such  indi- 
vidual. Railroad  companies,  in  order 
to  fulfill  one  of  the  ends  of  their  cre- 
ation,— the  promotion  of  the  public 
welfare, — should  be  left  free  to  estab- 
lish and  re-establish  their  depots 
wheresoever  the  accommodation  of 
the  wants  of  the  public  may  require. 
To  grant  the  relief  asked  for  by  the 
complainant  we  would  regard  as 
against  public  policy.'  In  People  v. 
Chicago  &  A.  R.  Co.,  130  111.  175 ;  22 
N.  E.  Rep.  857,  the  court  says:  'It 
is  in  recognition  of  the  paramount 
duty  of  railway  companies  to  estab- 
lish and  maintain  their  depots  at  such 
points  and  in  such  manner  as  to  sub- 
serve the  public  necessities  and  con- 
venience, that  it  has  been  held  by  all 
the  courts,  with  very  few  exceptions, 
that  contracts  materially  limiting 
their  power  to  locate  and  relocate 
their  depots  are  against  public  policy, 
and  therefore  void.'  The  same  doc- 
trine was  announced  by  Chief  Justice 
ShawinFuller'i'.Dame,18  Pick.  (Mass.) 
472,  and  also  in  St.  Joseph,  etc.,  R.  Co. 
V.  Ryan,  11  Kan.  602  ;  Pacific  R.  Co.  v. 
Seely,  45  Mo.  212;  Currie  v.  Natchez, 
J.  &  C.  R.  Co.,  61  Miss.  725.  In  Mo- 
bile &  0.  R.  Co.  1).  People,  132  111.  559 ; 
24  N.  E.  Rep.  643,  the  court  says  :  'The 
location  of  stations  for  the  receipt 
and  discharge  of  passengers  and 
freight  at  points  most  desirable  for 
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poration  is  a  guasi-public  agent,  and  it  is  its  duty,  independent 
of  any  agreement  to  secure  an  advantage  to  the  corporation, 
to  establish  its  stations  most  convenient  for  the  public  inter- 
ests. An  agreement,  therefore,  by  the  corporation  for  a  part 
of  the  land  to  establish  its  depots  and  hotels  at  particular 
points  is  illegal.'  A  written  agreement  that  one  partj.  shall 
purchase  a  tract  of  land,  and  that  another  party  shall  share  in 
the  profits  of  the  land,  and  allow  the  purchaser  ten  per  cent, 
upon  his  advances,  which  agreement  is  based  upon  the  con- 
sideration of  information  to  be  given  as  to  the  location  of  a 
railroad  depot  making  the  investment  profitable,  creates  a  trust 
in  the  land  in  favor  of  the  party  furnishing  the  information,  is 
founded  upon  a  sufl&cient  consideration,  and  is  not  void  as 
against  public  policy,  if  it  does  not  appear  that  any  rights  of 
the  railroad  company  were  affected  by  the  giving  of  such  in- 
formation, or  that  it  was  obtained  through  a  relation  to  them 
of  trust  or  confidence,  or  given  in  violation  of  such  trust  or 
confidence.* 


the  convenience  of  travel  and  busi- 
ness being  indispensable  to  the  effi- 
cient operation  of  a  railroad  and  the 
enjoyment  of  it  by  the  public,  the 
railway  company  can  not  be  com- 
pelled, on  the  one  hand,  to  locate 
stations  at  points  where  the  cost  of 
maintaining  them  will  exceed  the 
profits  resulting  therefrom  to  the 
company,  nor  allowed,  on  the  other 
hand,  to  locate  them  so  far  apart  as  to 
practically  deny  to  the  communities 
on  the  line  of  the  road  reasonable 
access  to  its  use.  A  railway  company 
can  not  be  compelled  to  maintain  or 
continue  a  station  at  a  point,  when 
the  welfare  of  the  company  and  the 
community  in  general  requires  that  it 
should  be  changed  to  some  other 
point.  A  railway  company  can  not 
bind  itself,  by  contract  with  individ- 
uals, to  locate  and  maintain  stations 
at  particular  points,  or  to  not  locate 
and  maintain  them  at  other  points. 
The  company  must  be  left  free  to  es- 


tablish and  re-establish  its  depots 
wherever  the  public  welfare  or  wants 
of  the  public  may  require.'  The  same 
doctrine  is  held  in  HoUaday  v.  Patter- 
son, 5  Ore.  177,  in  which  case  the 
court  says :  'A  railroad  company  is  a 
gaasi-public  corporation,  and  the  pub- 
lic have  an  interest  in  the  location  of 
their  lines  of  roads  and  depots.  An 
agreement  which  tends  to  lead  per- 
sons charged  with  the  performance 
of  trusts  or  duties  for  the  benefit  of 
others  to  violate  or  betray  them  will 
not  be  enforced.'  Texas,  etc.,  E.  Co. 
V.  Marshall,  136  TJ.  S.  393 ;  10  Sup.  Ct. 
Rep.  846." 

'  Burney  v.  Ludeling,  47  La.  Ann. 
73 ;  16  So.  Rep.  507 ;  47  La.  Ann.  1434 ; 
17  So.  Rep.  877;  Fuller  v.  Dame,  18 
Pick.  (Mass.)  472;  Bestor  i'.  Wathen, 
60  111.  138;  Marsh  v.  Fairbury,  etc., 
R.  Co.,  64  111.  414;  Pacific  R.  Co.  v. 
Seely,  45  Mo.  212 ;  Florida  Cent.  R.  Co. 
V.  State,  31  Fla.  482;  13  So.  Rep.  103. 

'  Green  v.  Brooks,  81  Cal.  328. 
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§  1518.  The  same  subject  continued. — A  contract  to  pay  an 
ofBcer  of  the  corporation  for  using  his  influence  to  locate  a  line 
of  railroad  in  a  particular  locality  is  against  public  policy, 
and  void.' 

§  1519.  Promoters'  secret  contracts. — A  secret  contract,  be- 
tween an  owner  of  patents  and  a  promoter,  that  the  latter  shall 
form  a  company  to  buy  said  patents  for  a  certain  price,  and 
manufacture  thereunder,  the  patentee  to  pay  the  promoter  one- 
half  of  the  price  received,  is  void,  as  against  public  policy. 
When  a  promoter,  having  secretly  agreed  with  a  patentee  to 
form  a  company  to  buy  his  patents — the  patentee  to  pay  him 
half  of  the  price  received — induces  subscriptions  by  stating 
that  he  is  subscribing  on  equal  terms  with  the  rest,  and,  being 
elected  a  director,  votes  for  the  resolution  to  buy  the  patents, 
the  company  may  recover  of  him  his  secret  profits;  and  it  is 
not  obliged  to   rescind  the   purchase,  and  so  destroy  its  own 


'  Berryman  v.  Trustees  of  Cincinnati 
Southern  Ry.,  14  Bush  (Ky.),  755,  per 
Pryor,  C.  J.:  "In  the  case  of  the 
Paciflc  R.  V.  Seely,  45  Mo.  212,  it  was 
agreed  to  give  to  the  company  a  tract 
of  land  to  be  divided  into  town  lots 
for  the  purpose  of  speculation,  on 
condition  that  a  depot  should  be  built 
at  a  certain  point.  The  court  held 
that  such  speculations  were  incompat- 
ible with  the  object  that  brought  the 
corporation  into  existence.  In  all 
these  cases  there  is  a  plain  departure 
from  the  object  contemplated  by  the 
charter,  or  the  facts  develop  the  ex- 
istence of  contracts  by  which  the  of- 
ficers or  stockholders  of  corporations 
have  in  some  way  violated  their  trust. 
The  trustees  in  this  case  were  attempt- 
ing to  devise  the  means  for  construct- 
ing this  great  line  of  railway,  and 
were  influenced  alone  by  their  desire 
to  succeed  in  the  enterprise,  from 
which  no  private  gain  is  sought,  at 
least  by  this  contract,  but  the  public 
interest  is  subserved,  and  the  objects 
of   the   charter  accomplished  in   ob- 


taining their  contributions  in  aid  oi 
its  completion.  The  interest  of  the 
road  is  alone  looked  to,  without  any 
individual  benefit  to  the  trustees,  or 
any  violation  of  their  official  duties. 
In  the  case  of  the  Cumberland  Valley 
R.  Co.  u.  Baab,  9  Watts  (Pa.), 458,  the 
subscription  (not  of  stock)  was  made 
on  condition  that  the  company  would 
locate  its  bridge  across  the  river  at  a 
particular  place.  The  contract  was 
held  to  be  valid,  and  not  against  pub- 
lic policy.  A  contract  to  convey  real 
estate  to  a  railroad  company  for  the 
purposes  of  the  railway,  provided  it 
built  the  road  to  a  certain  point  and 
its  depot  in  a  certain  town,  was  also 
held  to  be  a  valid  contract.  Mc- 
Clure  V.  Missouri  River,  etc.,  R.  Co., 
9  Kan.  373.  Public  policy  does  not 
prohibit  voluntary  contributions  to 
railroads  for  purposes  of  construction, 
or  render  void  a  contract  based  upon 
the  consideration  that  the  road  will 
be  located  in  or  through  a  certain 
locality,  unless  the  public  interest  is 
to  be  sacrificed  by  it. " 


§  1519 


CONTRACTS    AGAINST    PUBLIC    POLICY. 


1979 


reason  for  being.'   The  test,  therefore,  of  the  validity  of  such  a 
transaction,  is  that  it  must,  in  all  its  parts,  be  open  and  fair,  so 


'  Yale,  etc.,  Stove  Co.  v.  Wilcox,  64 
Conn.  101 ;  29  Atl.  Eep.  303,  per  Finn, 
J.;  "It  is  an  undoubted  rule  of  law 
that  where  two  or  more  persons  asso- 
ciate themselves  for  the  purpose  of 
purchasing  property,  and  one  of  them 
represents  to  the  others  that  particu- 
lar property  can  be  bought  for  a  des- 
ignated price,  which  he  procures  to  be 
paid  by  his  associates,  when  in  fact 
he  receives  a  difference  between  said 
sum  and  a  less  one,  he  may  be  com- 
pelled to  account  for  such  difference 
■without  any  rescission  of  the  contract, 
and  although  the  property  may  be 
■worth  all  or  more  than  was  paid  for 
it.  Emery  v.  Parrott,  107  Mass.  95. 
The  same  principle  is  applied  against 
promoters  of  corporations,  in  case  of 
any  secret  contract  more  favorable 
than  that  disclosed.  Pittsburg  Min- 
ing Co.  V.  Spooner,  74  Wis.  307,  and 
the  very  numerous  cases  therein  cited, 
and  an  exhaustive  note  by  Mr.  Free- 
man to  said  case,  17  Am.  St.  Eep.  149, 
167.  See  also,  as  applied  to  directors, 
Gilman,etc.,R.Co.  v.  Kelly,  77  111.  426 ; 
Warden  v.  Eailroad  Co.,  103  U.  S.  651 ; 
McGourkey  v.  Toledo,  etc.,  Ey.  Co., 
146  U.  S.  536 ;  13  Sup.  Ct.  Eep.  170.  A 
careful  examination  of  the  cases  will, 
we  think,  disclose  two  grounds  of  the 
liability  of  defendants  to  corporations 
for  undisclosed  profits  resulting  from 
transactions  with  such  corporations: 
First,  where  the  defendants  are  cor- 
porate fiduciaries.  The  characteristic 
of  this  relation  is  trust.  Such  a  rela- 
tion undoubtedly  exists  between  com- 
panies and  their  oflicers,  such  as  direc- 
tors. Mallory  ■».  Mallory- Wheeler  Co., 
61  Conn.  131 ;  23  Atl.  Eep.  708.  With 
reference  to  promoters,  since  a  man 
can  not  receive  an  appointment  from 
a  non-existent  company,  the  proof 
126 


may  be  less  obvious ;  but  it  may,  nev- 
ertheless, be  shown  conclusively,  by  a 
variety  of  representations,  admissions 
and  acts.  The  second  ground  of  lia- 
bility is  fraud.  The  law  does  not  pro- 
hibit a  promoter  from  dealing  with 
his  company,  but  he  must  make  full 
disclosure  to  the  company  of  his  rela- 
tions to  the  property  that  is  the  sub- 
ject of  his  deal.  Suppression,  conceal- 
ment or  misrepresentation  of  material 
facts  is  fraud,  upon  proof  of  which  re- 
scission of  contract,  or  repayment  of 
the  secret  profits,  will  be  compelled. 
A  very  recent  English  case,  in  which 
a  secret  arrangement  between  a  pro- 
moter and  a  director  of  a  company 
was  considered,  is  that  of  In  re  North 
Australian  Territory  Co.,  Archer's 
Case,  L.  E.  (1892) ,  1  Ch.  322.  The  facts 
in  the  case  were  these :  Archer,  being 
requested  by  the  promoter  of  a  pro- 
jected company  to  become  a  director, 
agreed  to  do  so  upon  the  terms  that  if 
he  should,  at  any  time,  desire  to  part 
with  the  shares  he  was  to  take  in 
order  to  qualify  him  as  director,  the 
promoter  should  purchase  them  of 
him  at  the  price  he  should  pay  for 
them.  The  company  was  subsequent- 
ly formed  and  Archer  became  a  di- 
rector, took  the  qualification  shares 
and  paid  for  them  at  par  out  of  his 
own  money,  and  from  time  to  time 
acted  as  director;  but  he  never  dis- 
closed to  his  codirectors,  or  to  the 
company,  his  agreement  with  the  pro- 
moter. He  afterwards  resigned  his 
office  of  director,  and,  subsequently 
to  his  resignation,  the  promoter,  at 
his  request,  paid  to  him  the  sum 
which  he  had  paid  for  the  shares,  and 
accepted  a  transfer  of  them.  At  that 
time  the  shares  were  valueless  in  the 
market.    In  the  winding  up  of  the 
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that  the  promoters  shall  not,  in  fact  substantially  "act  both 
as  vendors  and  vendees,  and  in  the  latter  capacity  approve  a 
transaction  suggested  by  them  in  the  former."  ' 

§  1520.  Combinations  to  increase  prices. — A  party  to  an 
agreement,  conceded  upon  the  trial  to  be  illegal  as  a  com- 
bination to  enhance  prices,  may  not  bring  an  action  in  af- 
firmance of  the  contract  and  to  avoid  the  imposition  of  certain 
penalties  upon  the  plaintiff  on  the  ground  that  he  has  not 
had  a  proper  hearing  in  respect  thereto,  the  action  being 
based  upon  a  violation  of  the  terms  of  the  agreement  by  the 
defendant.^  If  the  business  of  a  private  corporation  is  threat- 
ened with  competition,  it  is  not  illegal  or  immoral  for  its  offi- 
cers to  persuade  the   competitor  to  abandon  his  enterprise  and 


company  the  liquidators  asked  that 
Archer  he  ordered  to  pay  to  them  the 
sum  received  by  him  from  the  pro- 
moter, with  interest;  and  it  was  held 
(reversing  the  lower  court)  that  hav- 
ing regard  to  his  position  as  director 
of,  and  therefor  agent  for,  the  com- 
pany, whatever  benefit  or  profit  ac- 
crued to  him  under  the  indemnity 
constituted  by  his  secret  agreements 
with  the  promoter  belonged  to  tha 
company,  and  that  the  retention  by 
him  of  the  proceeds  of  the  indemnity 
occasioned  a  loss  to  the  company,  for 
which  he  was  accountable,  with  in- 
terest, upon  what  was  declared  to  be 
the  principle  of  Hay's  Case,  L.  R.  10 
Ch.  App.  593,  and  Pearson's  Case,  L. 
R.  5  Ch.  Div.  336."  As  to  the  duty 
and  character  of  promoters  in  such 
cases,  see  Whaley  Bridge,  etc..  Print- 
ing Co.  V.  Green,  28  Wkly.  Eep.  (Eng.) 
351 ;  Bagnall  v.  Carlton,  L.  E.  6  Ch. 
Div.  371 ;  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  L.  R.  3  App.  Cas.  1218. 
"Foss  V.  Harbottle,  2  Hare,  461, 
488;  McElhenny's  Appeal,  61  Pa.  St. 
188;  Simons  v.  Vulcan,  etc.,  Mining 
Co.,  61  Pa.  St.  202 ;  Densmore  Oil  Co. 
!).  Densmore,  64  Pa.  St.  43;  Pittsburg 
Mining  Co.  v.  Spooner,  74  Wis.  307 ; 


42  N.  W.  Rep.  259 ;  South  Joplin  Land 
Co.  V.  Case,  104  Mo.  572 ;  16  S.  "W.  Rep. 
390;  In  re  British  Seamless  Paper 
Box  Co.,  L.  R.  17  Ch.  Div.  467;  Phos- 
phate Sewage  Co.  v.  Ilartmont,  L.  R. 
5  Ch.  Div.  394.  In  the  last  case  the 
distinctive  feature  was  that  the  ven- 
dors paid  the  commission  to  the  trus- 
tees, who  received  the  property  on 
behalf  of  the  company.  Thej'  were 
compelled  to  paj'  it  to  the  company. 
In  Hichens  v.  Congreve,  1  Russ.  &M. 
150  (on  appeal,  4  Russ.  562),  three 
promoters  induced  their  company  to 
buy  a  mine  for  £25,000,  of  which  they 
received  from  the  vendor  and  divided 
among  themselves  £15,000.  This  they 
were  compelled  to  account  for  to  the 
company.  Similar  cases  are  Beck  v. 
Kantorowicz,  3  Kay  &  J.  230 ;  AVhaley 
Bridge,  etc..  Printing  Co.  v.  Green, 
28  Wk.  R.  (Eng.)  351;  Emma  Silver 
Mining  Co.  v.  Grant,  L.  R.  11  Ch.  Div. 
918;  Bagnall  v.  Carlton,  L.  R.  6  Ch. 
Div.  371;  Kent  v.  Freehold,  etc., 
Brickmaking  Co.,  17  Law  T.  R.  (N.  S.) 
77;  Ex-Mission,  etc.,  Water  Co.  v. 
Flash,  97  Cal.  610;  32  Pac.  Rep.  600. 

^Phoenix  Bridge  Co.  v.  Keystone 
Bridge  Co.,  142  N.  Y.  425 ;  59  State. 
Rep.  807. 
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enter  the  business  of  the  corporation  at  a  fixed  compensation.* 
An  agreement  between  manufacturers  for  the  purpose  of  avoid- 
ing competition  and  regulating  prices,  respecting  a  valuable 
product  not  of  prime  necessity  or  a  staple  commodity,  manu- 
factured by  botli  by  the  same  process  out  of  a  nearly  worthless 
material,  of  which  there  is  a  limited  supply,  is  not  void  as 
against  public  policy.' 

§  1531.   Yiolating  federal  statute  against  monopolies. — An 

action  to  recover  damages  alleged  to  have  been  caused  by  acts 
done 'in  violation  of  the  federal  statute  prohibiting  monopolies 
and  combinations  in  restraint  of  trade  can  not  be  main- 
tained when  the  complaint  fails  to  show  that  plaintiff  is  en- 
gaged in  interstate  commerce,  and  no  such  showing  is  made 
by  an  averment  that  plaintiff  is  engaged  in  manufacturing 
watch  cases  throughout  all  the  states  of  the  United  States 
and  in  foreign  countries.  An  agreement  by  a  number  of 
manufacturers  and  dealers  in  watch  cases  to  fix  an  arbitrary 
price  on  their  goods,  and  not  to  sell  the  same  to  any  persons 
buying  watch  cases  of  plaintiff,  is  not  in  violation  of  the 
statute;  and  a  complaint  which,  on  the  last  analysis,  avers 
only  these  facts,  without  averring  the  absorption  or  the 
intention  to  absorb  or  control  the  entire  market,  or  a  large 
part   thereof,    states  no    cause    of    action.'     The    owner   of    a 

'  Oakes  v.  Cattaraugus  Water  Co.,  ordinarily  bought  and  sold  in  the 
143  N.  Y.  430.  And  see  Diamond  market,  but  to  a  particular  article  of 
Match  Co.  ■!).  Roeber,  106  N.  Y.  473;  which  both  were  manufacturers  un- 
Leslie  v.  Lorillard,  110  N.  Y.  519;  der  the  same  process,  and  to  an  arti- 
Tode  ■!).  Gross,  127  N.  Y.  480;  "Water-  cle  used  in  the  manufacture  which 
town  Thermometer  Co.  v.  Pool,  51  was  of  little  value  for  any  other  use. 
Hun,  157;  Cameron  ».  Kew  York,  etc.,  That  the  agreement  was  not  obnox- 
Water  Co.,  133  N.  Y.  336,  affirming  62  ious  to  the  objection  made  by  the  de- 
Hun,  269.  fendant  is  shown  by  the  case  of  Ceu- 

^  Gloucester  Glue  Co.  ?;.  Eussia  Ce-  tral  Shade   Roller  Co.  v.   Cushman, 

ment  Co.,  154  Mass.  92,  per  Knowl-  143  Mass.  353." 

ton,  J.:  "Even  if  they  hoped  for  'Dueber  Mnfg.  Co.  ■B.Howard  Clock 
gain  by  their  joint  exertions,  or  by  Co.,  55  Fed.  Rep.  851,  per  Coxe,  J. ; 
the  possession  of  a  patent  as  to  the  "Is  it  an  illegal  act,  within  the  pro- 
value  of  which  they  were  subse-  visions  of  the  law  in  question,  for  two 
quently  disappointed,  their  contract  or  more  traders  to  agree  among  them- 
had  no  relation  to  an  article  of  prime  selves  that  they  will  not  deal  with 
necessity,   or  to  staple    commodities  those  who    prefer    to    purchase    the 
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patent  may  not  only  neglect  and  refuse  to  make  the  pat- 
ented article,  but  he  may  refuse  to  permit  any  one  else  to  do 
so,  on  any  terms;  he  may  also  sell  to  another  the  right  itself, 
or  agree  with  him  that  he  will  permit  no  one  else  to  use  it ; 
and  to  make  the  agreement  binding  such  other  person  need 
not  agree  to  make  the  patented  article  or  sell  it.' 


§  1522.  Kailroad  agreements  preyenting  competition. — An 

agreement  between  railroad  companies,  by  the  terms  of  which 
all  their  roads  are  to  be  operated,  as  to  through  traffic,  as  if 
"operated  by  one  corporation  which  owned  all  of  them,"-  and 
which  provides  for  an  actual  division  of  such  traffic,  and, 
where  this  is  not  done,  for  a  division  of  the  gross  earnings 
thereof,  the  obvious  purpose  being  to  suppress  or  limit  compe- 
tition, and  to  establish  rates  without  regard  to  their  reason- 
ableness, is  contrary  to  public  policy,  and  void.^     One  party 


goods  of  another  designated  trader  in 
the  same  business?  Many  perfectly- 
legitimate  reasons  imight  be  suggested 
for  such  an  agreement.  It  is  not  a 
combination  to  monopolize ;  at  least 
there  ia  no  statement  of  facts  tending 
to  show  that  it  produced  a  monopoly 
in  the  present  case.  Indeed,  it  would 
seem  that  it  must  have  had  a  contrary 
effect.  There  was  surely  nothing  to 
prevent  the  plaintiff  from  supplying 
its  customers  with  those  things  which 
the  defendants  declined  to  sell  them, 
and  thus  enlarge  its  trade  and  stimu- 
late competition.  The  plaintiff  was 
perfectly  free  to  engage  in  every 
branch  of  the  watchmaking  business. 
So  were  all  others.  The  plaintiff's 
customers  were  free  to  purchase  of  the 
plaintiff,  of  the  defendants,  or  of  any 
other  manufacturer.  The  contract  of 
1887  was  not  one  in  restraint  of  trade 
within  any  of  the  definitions  or  au- 
thorities which  have  been  examined, 
and  it  ia  thought  that  the  defendants' 
acts  are  not  reached  by  any  section  of 
the  law  in  question.  The  construction 
contended  for  by  the  plaintiff  would 


render  each  of  the  defendants  liable 
to  an  indictment  not  only,  but  would 
make  unlawful  almost  every  combina- 
tion by  which  trade  and  commerce 
seek  to  extend  their  influence  and  en- 
large their  profits.  It  would  extend 
to  every  agreement  where  A.  and  B. 
agree  that  they  will  not  sell  goods  to 
those  who  buy  of  C.  It  would  strike 
at  all  agreements  by  which  honest  en- 
terprise attempts  to  protect  itself 
against  ruinous  and  dishonest  compe- 
tition. It  is  thought  that  these  views 
are  in  conformity  with  the  decisions 
of  the  courts  construing  the  act  of 
1890.  In  re  Greene,  52  Fed.  Rep.  104 ; 
United  States  v.  Nelson,  52  Fed.  Rep. 
646 ;  United  States  v.  Trans-Missouri 
Freight  Ass'n,  53  Fed.  Rep.  440;  In 
re  Corning,  51  Fed.  Rep.  205;  In  re 
Terrell,  51  Fed.  Rep.  213." 

1  Good  V.  Daland,  121  N.  Y.  1. 

2  Chicago  R.  Co.  v.  Wabash,  etc.,  R. 
Co.,  61  Fed.  Rep.  993,  per  Cald- 
well, J.:  "The  necessary  and  inevit- 
able result  of  such  a  contract  is  to 
foster  and  create  poorer  service  and 
higher  rates.    There  is  no  inducement 
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to  such  illegal  agreement,  claiming  to  have  performed  its  part 
thereof,  can  not  maintain  a  suit  to  enforce  division  of  earnings 
by  another  party  thereto,  the  traffic  not  having  been  divided.' 
A  creditor  who,  in  executing  a  composition  agreement,  has 
been  guilty  of  fraud  in  respect  to  the  other  compounding 
creditors,  by  secretly  stipulating  for  a  preference  to  himself, 
may  not  avoid  the  agreement,  because  of  a  similar  fraud  prac- 
ticed upon  him.' 


for  a  road  to  furnish  good  service,  and 
carry  at  reasonable  rates,  when  it 
receives  as  much  or  more  for  poor 
service,  or  for  no  service,  as  it  would 
receive  for  good  service  and  an  ener- 
getic struggle  for  business.  A  rail- 
road company  is  a  gwasi-public  corpo- 
ration, and  owes  certain  duties  to  the 
public,  among  which  are  the  duties  to 
afford  reasonable  facilities  for  the 
transportation  of  persons  and  prop- 
erty, and  to  charge  only  reasonable 
rates  for  such  service.  Any  contract 
by  which  it  disables  itself  from  per- 
forming these  duties,  or  which  makes 
it  to  its  interest  not  to  perform  them, 
or  removes  all  incentive  to  their  per- 
formance, is  contrary  to  public  policy 
and  void ;  and,  the  obvious  purpose 
of  this  contract  being  to  suppress  or 
limit  competition  between  the  con- 
tracting companies  in  respect  to  the 
traiEc  covered  by  the  contract,  and 
to  establish  rates  without  regard  to 
the  question  of  their  reasonableness, 
it  is  contrary  to  public  policy,  and 
void.  Cleveland,  etc.,  E.  Co.  v.  Clos- 
ser,  126  Ind.  348;  26  N.  E.  Eep.  159; 
Gulf,  C.&S.  F.R.  Co.  u.  State,  72Tex. 
404;  10  S.  W.  Eep.  81;  State  v.  Stan- 
dard Oil  Co.,  49  Ohio  St.  187 ;  SON.  E. 
Eep.  279 ;  Texas  &  P.  Ey.  Co.  v.  South- 
ern Pac.  Ey  .Co.,  41  La.  Ann.  970 ;  6  So. 
Eep.  888;  Gibbs  v.  Consolidated  Gas 
Co.,  180  U.  S.  396 ;  9  Sup.  Ct.  Eep.  553 ; 
Morris  Eun  Coal  Co.  v.  Barclay  Coal 
Co.,  68  Pa.  St.  173;  Central  Ohio  Salt 
Co.^.Guthrie,  35  Ohio  St.  666 ;  Stanton 


i}.Allen,5Denio(N,Y.),  434;  Hooker  w. 
Vandewater,  4  Denio  (N.Y.),349 ;  Chi- 
cago Gaslight  and  Coke  Co.  «.  People's 
Gaslight  and  Coke  Co.,  121  111.  530;  13 
N.E.Eep.  169;  "VVestA'irginiaTransp. 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  600;  Western  Union  Tel.  Co. 
V.  American  Union  Tel.  Co.,  65  Ga. 
160;  Sayre  v.  Louisville,  etc.,  Associa- 
tion, 1  Duv.  (Ky,)  143;  United  States 
■u.Trans-Missouri  Freight  Association, 
7  C.  C.  A.  15;  58  Fed.  Eep.  58." 

'  Chicago,  etc.,  E.  Co.  v.Wabash,  etc., 
E.  Co.,  61  Fed.  Eep.  993,  per  Caldwell, 
J. :  '"Courts  will  not  lend  their  aid  to 
enforce  the  performance  of  a  contract 
which  is  contrary  to  public  policy  or 
the  law  of  the  land,  but  will  leave  the 
parties  in  the  plight  their  own  illegal 
action  has  placed  them.  Central 
Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.S.  24;  11  Sup.  Ct.  Eep.  478; 
Gibbs  V.  Consolidated  Gas  Co.,130  U.S. 
396;  9  Sup.  Ot.  Eep.  553;  Texas  &  P. 
Ey.  Co.  V.  Southern  Pac.  Ey.  Co.,  41 
La.  Ann.  970;  6  So.  Eep.  888;  Morris 
Eun  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173 ;  Hooker  v.  Vandewater,  4 
Denio,  349.  We  have  not  overlooked 
the  case  of  Central  Trust  Co.  v.  Ohio 
Cent.  R.  Co.,  23  Fed.  Rep.  306.  The 
opinion  in  that  case  is  not  supported 
by  the  authorities,  and  is  unsound  in 
principle.  Brooks  v.  Martin,  2  Wd,ll. 
(U.S.)  70,  distinguished.  Central  Trust 
Co.  V.  Ohio  Cent.  E.  Co.,  23  Fed.  Eep. 
306,  disapproved." 

'  White  V.  Kuntz,  107  N.  Y.  518. 
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§  1523.  Railway  rebates. — Where  a  person  is  engaged  in 
the  business  of  dealing  in  railroad  piles,  and  the  railroad 
company  over  whose  line  he  transports  the  same  has  a 
fixed  rate  or  price  for  the  transportation  of  such  property, 
but  it  has  favored  customers  for  whom  it  will  transport 
such  property  at  a  lower  rate,  by  first  charging  the  full 
price  and  afterward  when  the  transportation  is  completed  pay- 
ing back  a  certain  proportion  thereof  as  a  rebate,  and  the 
owner  of  the  piles  procures  them,  by  an  agreement  with  a 
favored  customer,  to  be  transported  in  the  name  of  such 
favored  customer,  who  afterward  receives  the  rebate,  it  is  held, 
that  the  whole  transaction  is  in  violation  of  law  and  public 
policy,  and  the  owner  of  the  piles  who  procured  them  to  be 
so  transported  can  not  afterward  recover  the  amount  of  the 
rebate  from  the  favored  customer/ 

§  1524.    Corruptly   obtaining    contracts   or   employment. — 

Where  a  person  obtains,  by  bribery  of  those  having  control 
over  such  contracts,  a  contract  for  the  purchase  of  lands  of  the 
state  normal  school,  the  contract  is  a  fraud  upon  the  state, 
against  public  policy,  and  therefore  void.  The  courts  must 
leave  the  briber  where  he  stands,  and  deny  him  any  benefit 
from  the  contract;  and  the  state,  in  a  proper  action  therefor, 
may  obtain  a  cancellation  of  the  contract  obtained  by  bribery, 
without  returning  or  offering  to  return  the  money  paid  by  the 
briber  upon  the  contract.^     A  secret  partnership  formed  by  two 

'Hawley    v.    Kansas  Coal  Co.,   48  void;  and  certainly  uo  person  can  be 

Kan.    593,   per  Valentine,   J..      "If,  permitted  to  go  into  a  court  of  justice 

however,  any  of  this   transportation  with  a  demand  founded  only  upon  an 

was  to  be  and  was  from  one  state  into  illegal   transaction   in  which   he   has 

another,  then  the  transportation  was  been  an  active  participant.      Among 

also  in  violation  of  the  provisions  of  the  decisions  of  this  court,  see  Hinnen 

the    interstate   commerce  act,  which  v.  Newman,  35  Kan.  709." 
also  provides  that  any  such  special        ^  State  v.  Cross,  38   Kan.   696.     In 

rate  or  rebate  is  an  unjust  discrimina-  Lindsey   v.   City   of    Philadelphia,   2 

tion  and  unlawful,  and  shall  be  pro-  Phila.  212,  Sharswood,  J.,  said:   "It 

hibited.     (24  U.  S.  Statutes  at  Large,  is    important   that  corrupt   contracts 

ch.  104,  §§  1,  2,  3.)      It  has  been  the  with  public  officers  should  be  sternly 

uniform  rule  of  this  court,  and  indeed  repudiated  by  courts  of  justice,   and 

in  ail  courts,  to   hold  that   contracts  that  men  should  understand  that  in 

tainted  with  illegality  are  absolutely  assenting  to  an  allowance  to  such  an 
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persons,  whereby  they  were  to  be  equally  interested  in  a  con- 
tract for  work  obtained  by  one  of  them  with  the  department  of 
public  works  of  New  York  city,  was  held  to  be  contrary  to 
public  policy  and  to  the  charter's  inhibition  of  contracts  other 
than  under  the  ordinance  regulations,  the  ordinance  forbidding 
such  secret  understanding.'  A  contract  with  a  president  of  a 
national  bank,  to  buy  shares  on  condition  that  the  purchaser 
be  made  cashier,  is  against  public  policy,  and  an  action  for 
breach  can  not  be  maintained  against  the  president.^  An  agree- 
ment whereby  one  is  to  enter  into  the  performance  of  a  contract 
with  the  state  for  the  construction  of  a  swamp  land  state  road, 
and  to  give  another,  who,  at  the  public  letting  of  the  work, 
under  the  statute,  had  been  the  lowest  bidder,  as  a  bonus  for 
being  allowed  to  take  his  place  in  the  contract,  a  portion  of  the 
swamp  lands  to  be  secured  from  the  state  for  the  performance 
of  the  work,  is  void  as  being  against  public  policy.' 

§  1525.  The  same  subject  continued. — An  agreement  by  a 
director  of  a  corporation  to  keep  another  person  permanently 
in  place  as  an  officer  of  the  corporation,  is  void  as  against 
public  policy,  even  though  there  was  not  to  be  any  direct  pri- 

officer  of  part  of  what  they  may  have  tracts  to  be  let  to  the  lowest  responsi- 

a  claim  for  on  the  public  treasury,  be  ble  bidder,  that  such  must  be  the  nat- 

that  allowance  small  or  great,  they  ural  tendency  of  allowing  the  commis- 

absolutely  forfeit  all  their  legal  rights  sioner    to  recognize  any  bargain  or 

on  the  public."  agreement  between  the  bidders  after 

'  Kelly    V.    Devlin,    58    How.    Pr.  the  bids  were  opened,  transferring  to 

(N.  Y.)  487.  another  the  right  of  the  lowest  bidder 

2  Noel  V.  Drake,  28  Kan.  265;  42  to  the  contract  bid  for,  and  the  sub- 
Am.  Eep.  162.  stitution  of  the  one  for  the  other,  as 

8  Hannah  v.  Fife,  27  Mich.  172,  per  contractor  with  the  state.  It  is  this 
Christiancy,  0.  J.:  "It  seems  to  me  tendency,  rather  than  the  fact  of 
clear  that  the  tendency  of  all  such  actual  fraud  in  the  particular  transac- 
contracts  between  bidders  as  that  here  tion,  which  is  generally  recognized  as 
in  question,  if  recognized  as  valid  by  rendering  contracts  void,  as  against 
the  courts,  must  be  to  afford  en-  public  policy.  Mills  v.  Mills,  40  N.  Y. 
couragement  and  give  facilities  to  543;  Tool  Co.'u.  Norris,  2  Wall.  (U.  S.) 
bidders  to  enter  into  and  give  full  ef-  45 ;  People  v.  Township  of  Overyssel, 
feet  to  such  secret  agreements  and  11  Mich.  222;  O'Hara  v.  Carpenter, 
combinations,  and  to  enable  them  to  23  Mich.  410.  And  we  think  the  con- 
defeat  the  plain  intent  and  object  of  tract  sued  upon  must  be  held  void 
the  legislature  in  requiring  such  con-  upon  this  ground.'' 
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vate  gain  to  the  promisor.'  A  contract  by  a  railroad  company 
to  give  one  steady  and  permanent  employment  is  not  void  as 
against  public  policy,  in  the  absence  of  any  showing  that  he 
is  not  able  or  competent  to  do  such  work  as  the  company  may 
be  in  a  position  to  give  him.^ 

§  1526.  Personating  physicians  and  other  frauds  on  the 
public. — No  man  has  the  right  to  sell  his  reputation  or  skill  in 
any  profession,  whatever  it  may  be,  and  thus  enable  an  un- 
known party  to  perpetrate  a  fraud  upon  the  public  in  his 
name.  A  contract  by  one  physician  with  another,  whereby 
the  latter  takes  the  office  of  the  former  for  a  given  term,  and 
is  licensed  to  practice  medicine  in  the  name  of  the  former,  to 
personate  him  when  applied  to  by  patients  requiring  medical 
treatment,  and  to  prescribe  for  them  in  his  name,  is  contrary 
to  public  policy,  and  will  not  be  enforced.'     Any  agreement  or 


1  West  V.  Camden,  135  U,  S.  507, 
per  Blatchford,  J. :  "The  agreement 
alleged  was  an  agreement  which 
bound  the  defendant  as  to  his  future 
action  as  a  director  of  the  Baltimore 
United  Oil  Co.  and  an  agreement  to 
keep  the  plaintiff  permanently  in  the 
position  o£  vice-president  of  that  com- 
pany, irrespective  of  its  interests.  It 
amounted  to  a  stipulation  on  the  part 
of  the  defendant  that  no  contingency 
should  happen  which  should  require 
a  change  of  management  and  a  reduc- 
tion of  expenses.  'The  principle  in- 
volved is  well  settled  in  regard  to 
public  employments.  Meguire  v.  Cor- 
wine,  101  U.  S.  108,  111 ;  Oscanyan  v. 
Arms  Co.,  .103  U.  S.  261,  272,  273.  The 
same  doctrine  has  been  applied  to  the 
directors  of  a  private  corporation, 
charged  with  duties  of  a  fiduciary  char- 
acter to  private  parties,  on  the  view 
that  it  is  public  policy  to  secure  fidel- 
ity in  the  discharge  of  such  duties. 
Warden  v.  Railroad  Co.,  103  U.  S. 
651,658;  Woodstock  Iron  Co  v.  Rich- 
mond, etc.,  Extension  Co.,  129  IT.  S. 
643,  and  cases  there  cited,  especially 


Fuller  «;.Dame,18Pick.(Mass.)472,483. 
See  also,  Guernsey  v.  Cook,  120  Mass. 
501,  and  Woodruff  v.  Wentworth,  133 
Mass.  309,  311.  We  think  this  principle 
is  equally  applicable,  on  the  ground  of 
public  policy,  although  there  was  not 
to  be  any  direct  private  gain  to  the 
defendant;  for,  as  was  said  by  the 
circuit  court  in  this  case,  it  was  the 
right  of  the  other  stockholders  in  the 
Baltimore  United  Oil  Co.  'to  have  the 
defendant's  judgment,  as  an  officer 
of  the  company,  exercised  with  a  sole 
regard  to  the  interests  of  the  company.' 
A  personal  liability  for  damages  on 
the  part  of  the  defendant,  in  case  the 
plaintiff  should  be  removed  after  an 
agreement  of  the  cliaracter  alleged, 
was  calculated  to  be  a  strong  incen- 
tive to  the  defendant  to  act  contrary 
to  the  true  interests  of  the  company 
and  of  its  other  stockholders.  Bliss  v. 
Matteson,  45  N.  Y.  22." 

'  Pennsylvania  Co.  v.  Dolan,  6  Ind. 
App.  109;  32  K.  E.  Rep.  802. 

'  Jerome  v.  Bigelow,  66  111.  452,  per 
Scott,  J. :  "This  is  not  a  case  of  a 
sale   of  the  good  will   of  a  business 
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combination  among  parties  petitioning  for  the  improvement  of 
a  street,  by  which  a  few  individuals,  desirous  of  causing  the 
improvement  to  be  made,  procure  the  signature  of  others  to 
the  petition  by  paying,  or  agreeing  to  pay,  a  consideration 
therefor,  either  directly  or  indirectly,  is  a  fraud  on  the  law  and 
contrary  to  public  policy ;  and  in  an  action  on  such  an  agree- 
ment for  those  whose  names  were  thus  procured  to  say  that  they 
were  not  opposed  to  the  improvement  in  itself  considered,  but 
that  they  did  not  feel  pecuniarily  able  to  bear  the  expense,  and 
that  they  accepted  the  agreement  ill  good  faith,  and  without 
fraud,  will  not  render  the  agreement  valid  or  enable  them  to 
enforce  it.'  In  another  case  defendant,  after  a  failure  upon 
his  part  to  charter  his  vessel  to  the  United  States  govern- 
ment, employed  plaintiffs,  who  were  related  to  one  of  the  gov- 
ernment agents,  to  effect  a  charter,  which  was  accomplished 
by  them.  In  an  action  to  recover  the  stipulated  commissions 
it  was  held  that  plaintiff's  relationship,  and  the  probable  in- 
fluence they  could  exert  in  consequence,  did  not  forbid  their 
employment  or  render  the  contract  illegal.^ 

§  1527.  Procuring  appointment  of  administrator. — A  promis- 
sory note,  whereof  the  consideration  is  an  agreement  to  pro- 
cure a  responsible  party  and  have  him  appointed  administra- 
tor of  an  estate,  is  void  as  against  public  policy.'     A  contract 

that  can  be  as  well  transacted  by  one  ^  Porter  v.  Jones,   52  Mo.  399,    per 

person  as  another ;  and  the  cases  cited  Adams,  J.:     "The  main  purpose  of 

by  counsel,  supposed  to  be  illustrative  the  agreement  was  to  secure  the  ap- 

of    the  principles  that  govern  such  pointment  of  an  administrator.    This 

cases,  can  have  no  application.     It  is  agreement  amounts  to   a  traf&cking 

not  possible    to  assimilate  the  case  in  this  important  trust.    Although  it 

under  consideration  to  a  case  of  the  is  not  a  public  office,  it  is  nevertheless 

sale  of  the  good  will  of  a  business,  a  private  trust,  just  as   sacred,  and 

and  maintain  it  on  that  ground.    The  arises  from   an    appointment   to    be 

one  is  lawful  and  the  other  is  unlaw-  made  by  a  public  court  or  officer.     An 

ful.    The  principles  of  the  following  agreement  to  procure  an  appointment 

cases,  in   some  degree,  elucidate  the  to  office  is  against  public  policy  and 

case  at  bar:     Bell  v.  Locke,  8  Paige,  void.    The  trust  devolved  upon    an 

75;   Taylor  v.   Carpenter,    11    Paige,  administrator  through    the   appoint- 

292;  Bloss  &  Adams  v.  Bloomer,  23  ment  of  a  public  functionary  ought 

Barb.  604;  Cornelius  «.  Wash,  Breese,  to  have  the  same    safeguards  thrown 

(111.)  98."  around  it  as  if  it  were  a  public  office. 

'  Maguire  v.  Smock,  42  Ind.  1.  The  note  sued  on  in  this  case  and  the 

'  Southard  v.  Boyd,  51  N.  Y.  177.  agreement  upon  which  it  was  based, 


1988 


CONTRACTS    AGAINST    PUBLIC    POLICY. 


§   1528 


by  a  firm  of  attorneys  to  secure  the  appointment  of  a  certain 
person  as  administrator  of  an  estate,  and  to  obtain  sureties  for 
his  bond,  is  void  as  against  public  policy,  and  the  attorneys 
can  not  recover  for  services  rendered  in  the  furtherance  of 
such  contract.'  A  contract  by  an  administrator  made  subse- 
quently to  his  appointment  and  having  no  connection  there- 
with, by  which  he  agrees  for  a  valuable  consideration  to  divide 
his  future  commissions  with   another  person,  is  not  illegal.* 

§  1528.  Agreement  to  make  stranger  an  heir. — An  agree- 
ment by  a  person  to  make  another,  not  related  to  him,  his 
heir,  is  against  the  policy  of  the  common  law,  and  where  the 
procedure  prescribed  by  the  Kentucky  statute,  authorizing  the 
adoption  of  a  legal  heir  on  certain  conditions  by  petition  to 
the  county  court  has  not  been  followed,  such  agreement  will 
not  be  enforced,  nor  will  an  action  lie  for  its  breach.' 


must  be  taken  together  and  viewed  as 
one  instrument.  As  they  amounted 
to  a  trading  in  the  appointment  of  an 
administrator  they  are  void  as  against 
public  policy.  This  seems  to  be  well 
settled  by  the  authorities.  (See  Bow- 
ers V.  Bowers,  26  Pa.  St.  74 ;  Davison 
V.  Seymour,  1  Bosw.  (N.  Y.)  88;  Eddy 
V.  Capron,  4  R.  I.  394;  Fireman's,  etc., 
Asso.  V.  Berghaus,  13  La.  Ann.  209; 
Gray  v.  Hook,  4  Comst.  (N.  Y.)  449; 
Kick  V.  Merry,  23  Mo.  72 ;  Kribben  v. 
Haycraft,  26  Mo.  396;  Common  Con- 
tracts 30.)  Clark  v.  Constantine,  3 
Bush  (Ky.),  652,  which  seems  to  inti- 
mate a  contrary  rule  in  a,  case  some- 
what similar  to  the  one  under  review, 
does  not  seem  to  have  been  well  con- 
sidered, and  is  opposed  to  the  princi- 
ples decided  in  the  very  authorities 
referred  to  by  the  judge  who  delivered 
the  opinion." 

'Aycock  V.  Braun,  18  S.  W.  Rep. 
500;  66  Texas,  201. 

^  Greer  v.  Nutt,  54  Mo.  App.  4,  per 
Rombauer.P.  J. :  "It  has  been  decided 
in  Porter  v.  Jones,  52  Mo.  399,  403, 
that  contracts  based  upon  such  a  traffic 


are  unenforcible.  But,  as  we  have 
stated  above,  no  substantial  evidence 
was  given  that  the  defendant  recom- 
mended the  plaintiff  as  administrator 
on  faith  of  his  promise  subsequently 
made  that  he  would  divide  his  com- 
missions with  her,  or  that  she  even 
anticipated  that  he  would  make  such 
a  promise  in  the  future.  The  plaintiff 
had  been  appointed,  had  qualified 
and  was  acting  as  administrator  for 
some  time,  when  the  promise  was 
made." 

^  Davis  V.  Jones'  Admr.,  94  Ky. 
320;  22  S.  W.  Rep.  331,  per  Bennett, 
C.  J. :  "It  has  been  settled  by  this 
court  that  the  authority  thus  given  is 
the  only  authority  existing  in  this 
state  by  which  one  person  can  make 
another  his  legal  heir,  and  any  agree- 
ment by  one  person  to  make  another 
his  legal  heir,  not  in  accordance  with 
said  statute,  is  not  enforcible  (see 
Willoughby,  etc.,  v.  Motley,  83  Ky. 
297;  Power  v.  Hafley,  S5  Ky.  671), 
and  no  action  will  lie  for  its  breach. 
In  the  case  of  Allen  ti.  Thomas,  3  Met. 
(Ky.)  198,  the  father  of  a  bastard  child 
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§  1529.  Contracts  to  procure  legislation. — It  is  the  right  of 
every  citizen  who  is  interested  in  any  proposed  legislation  to 
employ  an  agent  for  compensation  payable  to  him  to  draft  his 
bill  and  explain  it  to  any  committee,  or  to  any  member  of  a 
committee,  or  of  the  legislature,  fairly  and  openly,  and  ask 
to  have  it  introduced;  and  contracts  which  do  not  provide 
for  more,  and  services  which  do  not  go  further,  violate  no 
principle  of  law  or  rule  of  public  policy.'  A  contract  to  pay 
for  professional  services  in  securing  additional  compensation 
for  defendant  as  postmaster,  where  such  services  consisted  in 
securing  special  legislation  to  compel  the  post-office  depart- 
ment to  pay  a  claim  which  had  been  rejected,  is  contrary  to 
public  policy  and  can  not  be  enforced."  A  contract  between 
two  railroad  companies,  by  which  one  of  them,  in  considera- 
tion of  contingent  compensation,  among  other  things  a  part  of 
the  grant,  agrees  to  refrain  from  applying  to  the  legislature 
for  a  land  grant,  and  to  assist  the  other  in  getting  it,  is  void 
as  against  public  policy,  although  it  stipulates  that  the  means 
to  be  used  in  securing  the  grant  shall  be  reasonable  and 
proper.'  All  contracts  for  services  generally  in  procuring  leg- 
islation are  void  from  public  policy,  and  it  is  the  duty  of  courts 
so  to  declare.  But  contracts  which  provide  for  compensation 
in  consideration  of  particular  service  to  be  rendered,  such  as 
the  collection  of  evidence,  the  preparation  of  papers,  or  the 
delivery  of  arguments  in  support  of  a  claim,  are  legitimate 
everywhere.* 

§  1530.  Corrupt  inducements  to  vote. — A  contract  whereby 
the  owner  of  land  agrees  to  give  a  person  an  interest  in  land 
for  securing  the  location  of  the  county  seat  thereon,  he  to  give 

agreed  with  its    mother,   she   being  382 ;  55  State  Eep.  728.    And  see  Har- 

about  to  sue  him,  to  contribute  to  the  ris  v.  Eoof  s  Exrs.,  10  Barb.  (N.  Y.) 

support  of  the  mother  and  child,  and  489;  Sedgwick  w.  Stanton,  14  N.  Y.  289. 

pay  to  the  child  ten  thousand  dollars  "  Spalding  v.  Ewing,    149    Pa.   St. 

when  requested.    It  was  held  that  the  375;  24  Atl.  Rep.  219;  30  W.N.  C.  215. 

agreement  was    binding,   because  it  '  Chippewa  Valley  R.  Co.  v.  Chica- 

was  based  upon  a  compromise   and  go,  etc.,  R.  Co.,  75  Wis.  224;  44  N.  W.- 

adjustment  of  a  claim  that  the  mother  Bep.  17. 

had  a  right  to  make  in  behalf  of  her-  *  Weed    v.    Black,     2    MacArthur 

self  and  child."  (U.  S.)   268.     Compare  Burbridge  v. 

1  Chesebrough  v.  Conover,  140  N.  Y.  Fackler,  2  MacArthur  (U.  S.),  407. 
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lots  therein  to  voters  to  induce  them  to  vote  for  such  location, 
is  void  as  against  public  policy.' 

§  1531.  Lobbying  as  against  public  policy. — Where  the 
plaintiff  agreed  with  defendant  to  locate  him  upon  a  valuable 
quarter  section  of  pine  land,  which  had  been  long  withdrawn 
from  market  for  railroad  purposes,  and  to  instruct  him  as  to 
what  he  should  do  as  such  settler,  and  do  all  that  was  necessary 
or  could  be  done  to  bring  the  land  into  the  market,  and  enable 
defendant  to  acquire  title  thereto  under  the  homestead  or  pre- 
emption laws  of  the  United  States,  and  in  pursuance  and  per- 
formance of    this  agreement,   the    plaintiff    attended    several 


'  Roby  V.  Carter,  6  Texas  C.  App. 
295 ;  25  S.  W.  Kep.  725,  per  Head,  J. : 
"In  Greenhood  on  Public  Policy 
(page  387),  it  is  said:  'Any  contract 
by  which  the  vote  of  a  citizen  or  public 
officer,  or  a  nomination  to  public  of- 
fice, or  a  candidacy  therefor,  or  a 
claim  upon  the  people  for  office,  is 
made  the  subject  of  private  emolu- 
ment, or  by  which  the  liberty  of  an 
elector  to  vote  according  to  his  con- 
science is  restricted,  or  which  contem- 
plates the  use  of  improper  influence 
upon  such  elector,  or  is  calculated  to 
exercise  an  injurious  influence  over 
the  purity  of  elections  in  the  state  or 
in  another  state,  is  void  ;'  and  by  the 
criminal  code  of  this  state  it  is  pro- 
vided as  follows:  'Art.  145.  If  any 
person  shall  bribe  or  offer  to  bribe 
any  elector,  for  the  purpose  of  influ- 
encing his  vote  at  any  public  election, 
he  shall  be  punished  by  fine  not  ex- 
ceeding $500.  Art.  146.  If  any  elec- 
tor shall  accept  a  bribe  offered  as  set 
forth  in  the  preceding  article,  he  shall 
be  punished  in  like  manner  as  is  pro- 
vided with  respect  to  the  person  of- 
fering the  bribe.'  'Art.  150.  If  any 
person  shall  furnish  money  to  anoth- 
er, to  be  used  for  the  purpose  of  pro- 
moting the  success  or  defeat  of  any 
particular  candidate,  or  of  any  partic- 
ular question  submitted  to  the  vote  of 


the  people,  he  shall  be  punished  by 
fine  not  exceeding  $200.'  It  seems 
now  to  be  quite  well  settled  that  the 
donation  of  aid  in  the  way  of  land  or 
money  to  a  state,  county  or  public 
body,  for  the  purpose  of  inducing  the 
location  of  public  buildings  or  of  a 
county  seat  at  a  particular  place,  is 
not  considered  a  bribe  to  the  individ- 
ual voters  within  the  meaning  either 
of  the  common  law  or  of  our  statute 
(Beham  v.  Ghio,  75  Texas,  87 ;  12  S. 
W.  Rep.  996),  but  we  know  of  no 
case  in  which  it  has  been  held  to  be  a 
legal  contract  to  offer  to  an  individual 
elector  a  pecuniary  inducement  to  in- 
fluence his  vote  as  such,  whether  the 
election  be  for  an  office  or  for  the  lo- 
cation of  a  county  seat,  as  in  this  case, 
and  we  are  of  opinion  that  all  such 
contracts  are  illegal,  null  and  void, 
both  at  common  law  and  under  our 
statute.  We  believe  the  reasons  given 
for  the  decisions  which  recognize  the 
right  to  offer  inducements  of  this  kind 
to  the  public  as  a  body  must  lead  to 
the  conclusion  that  this  practice  can 
not  be  tolerated  when  the  inducement, 
instead  of  being  extended  to  the  en- 
tire body  politic,  is  offered  to  the  in- 
dividual voter,  even  though  it  be  con- 
templated that  every  voter  in  the 
county  is  to  be  operated  upon,  as  set 
forth  in  the  charge  given." 
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sessions  of  congress,  and  appeared  before  the  secretary  of  the 
interior  and  the  committees  of  the  senate  and  house  of  repre- 
sentatives, and  employed  counsel  to  urge  the  passage  of  a  bill 
declaring  said  lands  forfeited  to  the  government,  and  provid- 
ing that  parties  who  had  settled  on  the  land  in  good  faith 
should  have  the  preference  to  enter  the  same  under  the  home- 
stead laws,  when  the  same  should  be  restored  to  the  market, 
and  for  such  services  the  defendant  agreed  to  pay  plaintiff 
when  the  defendant  should  acquire  the  right  to  make  final 
proof  for  such  land,  it  was  held  that  the  contract  was  void,  as 
against  public  policy.'     Services    rendered  in  procuring  the 


1  Houlton  V.  Dunn,  60  Minn.  26 ;  61 
N.  W.  Eep.  898,  per  Buck,  J. :  "Many 
just  individual  claims  have  remained 
unpaid  for  years  through  the  neglect 
of  our  legislative  bodies  to  give  them 
proper  recognition,  while  corrupt  leg- 
islation has  enabled  the  lobbyist  to 
succeed,  to  the  injury  of  the  public 
welfare,  and  deleterious  to  private 
morals.  In  the  language  of  our  con- 
stitution, each  person  'ought  to  ob- 
tain justice  freely  and  without  pur- 
chase; completely  and  without  de- 
nial; promptly  and  without  delay, 
conformably  to  the  laws '  (art.  i,  §  8) ; 
but  hiring  an  agent  to  lobby  a  large 
portion  of  the  year,  during  several 
years,  in  procuring  legislation  secur- 
ing to  an  individual  government  lands, 
for  a  comparatively  small  sum,  worth 
more  than  112,000,  does  not  come 
within  that  class  of  contracts  which  is 
sanctioned  by  the  law,  and  does  not 
meet  with  our  approval.  The  prevalent 
iniquitous  system  of  lobbying  with 
members  of  our  legislative  bodies  and 
public  officials  is  fast  becoming  a 
menace  to  our  capacity  for  self-gov- 
ernment. Courts  can  do  but  little  to 
stop  this  most  pernicious  vice,  be- 
cause it  is  seldom  that  such  cases 
come  before  them ;  but,  when  they  do 
appear,  there  should  go  forth  from 
the  judicial  forum  only  rebuke,  and 
the  ban  of  disapproval.     *    *    *    The 


question  here  involved  is  a  very  im- 
portant one,  and  we  regret  that  we 
did  not  have  the  benefit  of  an  oral  ar- 
gument by  the  very  able  counsel  for 
the  plaintiff.  If  there  were  services 
rendered  and  expenditures  incurred 
by  the  plaintiff  for  the  defendant,  as 
he  alleges,  entirely  disconnected  with 
the  services  rendered  in  procuring 
congressional  legislation,  they  would 
constitute  a  good  cause  of  action ;  but, 
unfortunately  for  th^  plaintiff,  he  has 
included  the  value  of  the  whole  serv- 
ices and  expenditures  in  one  lump 
sum,  and  seemingly  as  though  the 
contract  was  entire.  Evidently,  the 
court  below  so  treated  the  transac- 
tion ;  and  from  a  perusal  of  the  plead- 
ings, we  do  not  see  that  it  could  have 
done  otherwise.  See  Trist  v.  Child, 
21  Wall.  441.  The  courts  hold  that 
there  are  two  kinds  of  agreements  rel- 
ative to  the  matter  of  procuring  legis- 
lation from  our  state  and  national 
legislatures  and  our  municipal  bodies, 
boards  or  officers.  One  is  the  evil 
and  mischievous  agreement  which 
tends  to  corrupt  the  law-making  pow- 
er, and  is  accomplished  sometimes  by 
subtle  acts  of  personal  importunity 
and  intrigue,  or  by  secret  and  insid- 
ious overtures,  while  at  other  times 
corrupt  results  are  reached  by  start- 
ling boldness  and  daring.  Some  of 
the  authorities  which  refuse  to  enforce 
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passage  of  aii  act  of  legislation  by  means  of  secret  attempts  to 
secure  votes,  or  sinister  or  personal  influences  upon  members, 
are  not  a  legal  consideration  for  a  contract.'  A  contract  to  pay 
a  person  for  spending  time  and  using  his  influence  and  exer- 

this  kind  of  agreements  are  as  follows  : 
Clippinger  v.  Hepbaugh,  5  "Watts  &  S. 
CPa.)  315;  Harris  v.  Roof,  10  Barb. 
(N.  Y.)  489;  Rose  v.  Truax,  21  Barb. 
(N.  Y.)  361;  Mills  v.  Mills,  36  Barb. 
(^\  Y.)  474;  Trist  v.  Child,  21  Wall. 
(TJ.S.)  441 ;  SpaldingD.  Ewing,  149 Pa. 
St.  375  ;  24  Atl.  Rep.  219 ;  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261-274;  Tool  Co. 
j).Norris,2  Wall.(U.S.)45;  Woodstock 
Iron  Co.  V.  Richmond  &  D.  Extension 
Co.,  129  IT.  S.  643;  9  Sup.  Ct.  Rep. 
402.  In  the  case  of  Clippinger  v.  Hep- 
baugh, 5  Watts  &  S.  (Pa.)  315,  it  was 
said  by  the  court :  'It  matters  not  that 
nothing  improper  was  done,  or  was 
expected  to  be  done,  by  the  plaintiff. 
It  is  enough  that  such  is  the  tendency 
of  the  contract ;  that  it  is  contrary  to 
sound  morality  and  public  policy, 
leading  necessarily,  in  the  hands  of 
designing  and  corrupt  men,  to  im- 
proper tampering  with  members,  and 
the  use  of  any  extraneous,  secret  in- 
fluence over  an  important  branch  of 
government.  It  may  not  corrupt  all, 
but  if  it  corrupts  or  tends  to  corrupt 
some,  or  if  it  deceives  or  tends  to  de- 
ceive or  mislead  some,  that  is  suffi- 
cient to  stamp  its  character  with  the 
seal  of  reprobation  before  a  judicial 
tribunal.'  In  the  case  of  Rose  v. 
Truax,  21  Barb.  (N.Y.)  361,  the  agree- 
ment was  'to  use  his  influence,  efforts, 
and  labor  in  procuring  the  passage  of 
a  law  by  the  legislature ' ;  and  the 
agreement  was  held  void,  as  against 
public  policy,  and  that,  as  the  contract 
was  entire,  it  was  wholly  void,  and 
that  no  recovery  could  be  had  for 
even  legitimate  services  performed 
under  the  agreement.  In  the  case  of 
Weed  V.  Black,  2  :\IacArthur,  268, 
the  court  uses  the  following  language : 
'  If  the  terms  of  the  contract  be  broad 


enough  to  cover  services  of  any  kind, 
whether  secret  or  open,  honest  or  dis- 
honest, the  law  pronounces  a  ban 
upon  the  paper  itself.'  In  the  case  of 
Tool  Co.  V.  Norris,  2  Wall.  (U.  S.)  45, 
jMr.  Justice  Field  said  in  reference  to 
agreements  for  compensation  in  pro- 
curing contracts  from  the  govern- 
ment: '  It  (such  principle)  has  been 
asserted  in  cases  relating  to  agree- 
ments for  compensation  to  procure 
legislation.  These  have  been  uni- 
formly declared  invalid,  and  the  de- 
cisions have  not  turned  upon  the 
question  whether  improper  influences 
were  contemplated  or  used,  but  upon 
the  corrupting  tendency  of  the  agree- 
ment.' Further  along  in  the  opinion 
he  says:  '  It  is  sufficient  to  observe 
generally  that  all  agreements  for  pe- 
cuniary considerations  to  control  the 
business  operations  of  the  govern- 
ment, or  the  regular  administration  of 
justice,  or  the  appointments  to  public 
ofiices,  or  the  ordinary  course  of  legis- 
lation, are  void,  as  against  public  pol- 
icy, without  reference  to  the  question 
whether  improper  means  are  contem- 
plated or  used  in  their  execution.  The 
law  looks  to  the  general  tendency  of 
such  agreements,  and  it  closes  the 
door  to  temptation  by  refusing  them 
recognition  in  any  of  the  courts  of  the 
country.'  It  will  be  observed  that 
many  of  the  decisions  are  based  upon 
the  corrupt  tendency  of  such  contracts, 
rather  than  the  particular  wording  of 
the  contract  itself." 

'  Frost  V.  Belmont,  6  Allen  (Mass.), 
152;  Marshall  v.  Baltimore,  etc.,  R. 
Co.,  16  How.  314;  Gil  v.  Williams,  12 
La.  Ann.  219 ;  Clippinger  v.  Hepbaugh, 
Watts  &  S.  (Pa.)  315;  Powers  v.  Skin- 
ner, 34  Vt.  274. 
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tions  to  secure  the  passage  of  a  bill  pending  before  the  legisla- 
ture, is  contrary  to  public  policy,  and  will  not  be  enforced.  It 
leads  to  secret,  improper  and  corrupt  tampering  with  legisla- 
tive action.  To  render  the  contract  void  it  is  not  necessary 
that  the  parties  should  have  stipulated  for  or  intended  corrupt 
action.  It  was  so  held,  where  the  consideration  for  the  plaint- 
iff's services  was  made,  by  the  terms  of  the  agreement,  contin- 
gent on  the  passage  of  the  bill.' 

§  1532.  Lobbying  in  tlie  federal  congress. — Where  the  de- 
fendant's claim  required  the  passage  of  an-  act  of  congress  be- 
fore it  could  be  paid,  the  plaintiff,  in  substance,  agreeing  to 
collect  that  claim,  and,  as  a  part  of  the  service  to  be  performed 
by  him,  agreed  to  procure  the  passage  of  an  act  of  congress, 
also  agreed  to  importune  and  solicit,  and  in  fact  did  importune 
and  solicit  various  members  of  the  house  of  representatives; 
that  he  brought  not  only  his  personal  influence  to  bear  upon 
such  members  to  secure  the  passage  of  the  act,  but  also  brought 
the  personal  influence  of  others  to  bear  upon  them  to  that  end 
and  for  that  purpose,  it  was  held  that  the  claim  was  void  as 
against  public  policy,  and  also,  that  although  the  plaintiff  sues 
upon  an  agreement  made  after  the  passage  of  the  act  of  con- 
gress was  procured,  the  consideration  of  the  agreement,  or  a 
part  of  the  consideration,  was  the  service  rendered  by  the 
plaintiff  in  procuring  the  passage  of  the  act.  The  previous 
agreement  as  to  those  services  being  void  as  against  public 
policy,  the  execution  of  a  new  agreement  or  a  subsequent 
promise  to  pay  for  such  services  does  not  better  the  plaintiff's 
position.^  A  contract  between  a  government  claimant  and  a 
claim  agent,  employing  the  services  of  the  agent  in  obtaining 
the  passage  of  a  private  act  of  congress  for  payment  of  the 
claim,  which  clearly  contemplates  paying  the  agent  for  personal 
solicitations  of  members  of  congress,  and  other  services  such  as 

1  Mills  V.  Mills,  40  N.  Y.  543.  Boyd,  51  N.  Y.  177 ;  Brown  v.  Brown, 

2  McKee  v.  Cheney,  52  How.  Pr.  34  Barb.  533 ;  Eose  v.  Truax,  21  Barb. 
144.  See  also,  Lyon  v.  Mitchell,  36  361;  Harris  v.  Eoof  s  Exr.,  10  Barb. 
N.  Y.  235;  Cummins  v.  Barkalow,  4  489. 

Keyes  (N.  Y.  App.),514;  Southard  v. 
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are    known  as  lobbying,  is  void,  because  contrary  to   public 

policy.' 

§  1533.    Contracts  distinguished  from  lobbying. — While  a 

contract  to  do  lobbying  is  illegal,  one  to  draft  bills,  explain 
them  to  members  of  the  legislature,  and  request  their  intro- 
duction, is  not.'  Services  rendered  in  obtaining  the  passage 
of  laws  by  the  legislature  may  support  a  claim  for  compensa- 
tion when  publicly  rendered  by  advocates  disclosing  their  true 
relation  to  the  subject.'  Where  the  services  contracted  for  and 
rendered  are  partly  those  of  an  attorney  and  partly  those  of  a 
lobbyist,  and  are  blended  as  part  of  a  single  employment,  the 
entire  contract  is  vitiated,  and,  after  performance,  no  recovery 
can  be  had  for  the  work  done  as  an  attorney.'  Where,  in  a 
suit  for  attorney's  fees,  it  appeared  that  the  services  rendered 
consisted   in   personal  solicitation  of  the  heads  of  departments 


1  Trist«.  Child,  21  Wall.  (U.  S.)  441. 

^  Chesebrougli  v.  Conover,  140  N.Y. 
382;  35  N.  E.  Rep.  633,  per  Earl,  J.: 
"If  the  plaintiff  was  employed  to 
render  what  are  commonly  called 
'lobby  services'  in  procuring  the  legis- 
lation desired  by  the  defendant,  then 
he  should  have  been  defeated  in  his 
action.  Such  contracts  are  condemned 
as  against  public  policy,  and  the  rules 
applicable  to  them  are  laid  down  in 
many  decisions.  Chippewa  Valley  & 
S.  n.  Co.  V.  Chicago,  St.  Paul  R.  Co., 
75  Wis.  224;  44  N.  W.  Rep.  17;  Frost 
V.  Belmont,  6  Allen  (Mass.),  152;  Har- 
ris V.  Roof,  10  Barb.  (N.Y.)  489  ;  Sedg- 
wick V.  Stanton,  14  N.Y.  289.  Here  the 
jury  could  find  that  the  plaintiff  was 
not  employed  to  render,  and  that  he 
did  not  render,  lobby  services.  He 
was  not  a  lobbyist,  and  he  had  no  ac- 
quaintance or  influence  with  any 
member  of  the  legislature,  and  it 
does  not  appear  that  he  had  any  pe- 
culiar facilities  for  procuring  legisla- 
tion. The  jury  could  find  from  the 
evidence  that  he  was  employed  by 
the  defendant  to  draw  legislative  bills 
and  to  explain  them  to  members  of 


the  legislature,  and  to  procure  their 
introduction  into  the  legislature,  and 
nothing  more.  It  does  not  appear 
that  he  asked  or  solicited  any  mem- 
ber of  the  legislature  to  vote  for  the 
bills,  or  that  he  did  anything  except 
to  explain  them  and  request  their  in- 
troduction ;  and  so  much  he  could  do 
without  violating  any  public  policy. 
It  must  be  the  right  of  every  citizen 
who  is  interested  in  any  proposed 
legislation  to  employ  an  agent,  for 
compensation  payable  to  him,  to  draft 
his  bill  and  explain  it  to  any  commit- 
tee, or  to  any  member  of  a  committee, 
or  of  the  legislature,  fairly  and  open- 
ly, and  ask  to  have  it  introduced; 
and  contracts  which  do  not  provide 
for  more,  and  services  which  do  not 
go  farther,  in  our  judgment  violate  no 
principle  of  law  or  rule  of  public 
policy." 

5  Wildey  v.  Collier,  7  Md.  273 ;  Sedg- 
wick V.  Stanton,  14  N.  Y.  289;  Bryan 
V.  Reynolds,  5  Wis.  200;  Brown  v. 
Brown,  34  Barb.  (N.  Y.)  533. 

«  McBratney  v.  Chandler,  22  Kan. 
692. 
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of  state,  and  members  of  the  legislature,  in  order  to  procure 
legislation  in  the  interests  of  clients,  no  recovery  can  be  had, 
as  contracts  for  such  services  are  against  public  policy.' 

§  1534.    Contracts  inconsistent  witli  impartial  justice. — All 

agreements  relating  to  proceedings  in  courts,  civil  or  criminal, 
which  may  involve  anything  inconsistent  with  the  impartial 
course  of  justice,  are  void,  although  not  open  to  the  charge  of 
actual  corruption,  and  regardless  of  the  good  faith  of  the  par- 
ties, or  of  the  fact  that  no  evil  resulted  therefrom.^  A  justice 
has  control  of  his  fees.  He  may  tax  them  large  or  small  so 
they  are  not  in  excess  of  the  amount  provided  for  by  statute. 
It  is  lawful  for  him  to  make  no  charge.  But  he  can  not,  in 
advance,  enter  into  a  valid  contract  binding  him  to  make  no 
charge  for  services  to  be  rendered.  A  contract  whereby  a  jus- 
tice of  the  peace  agrees  to  charge  smaller  fees  in  suits  to  be 


'  Gary  v.  Western  Union  Tel.  Co., 
47  Hun  (N.  Y.),  610. 

2  Brown  v.  First  Nat.  Bank,  137  Ind. 
€55 ;  37  N.  E.  Eep.  158,  per  Dailey, 
J. .  "In  Pollock's  Principles  of  Con- 
tract (page  286),  it  is  said:  'But  an 
agreement  which  has  an  apparent 
tendency  that  way,  though  an  inten- 
tion to  use  unlawful  means  be  not  ad- 
naitted,  or  even  be  nominally  dis- 
claimed, will  equally  be  held  void.' 
All  agreements  for  pecuniary  consid- 
erations to  control  the  regular  admin- 
istration of  justice  are  void  as  against 
public  policy,  without  reference  to 
the  question  whether  improper  means 
are  contemplated  or  used  in  their  ex- 
ecution. The  law  looks  to  the  general 
tendency  of  such  agreements,  and  it 
closes  the  door  to  temptation  by  re- 
fusing them  recognition  in  any  of  the 
courts  of  the  country.  Tool  Co.  u.  Nor- 
ris,  2Wall.(TJ.  S.)45,56;  State^.John- 
son,  52  Ind.  197;  Clippinger  v.  Hep- 
TDaugh,5 Watts &S. (Pa.) 315 ;  Oscanyan 
V.  Arms  Co.,  103U.  S.  261.  Greenhood 
on  Public  Policy  ?page  5)  thus  lays 
127 


down  the  rule :  'The  question  of  the 
validity  of  the  contract  does  not  de- 
pend upon  the  circumstance  whether 
it  can  be  shown  that  the  public  has 
in  fact  suffered  any  detriment,  but 
whether  the  contract  is,  in  its  nature, 
such  as  might  have  been  injurious  to 
the  public.  It  matters  not  that  any 
particular  contract  is  free  from  any 
taint,  or  actual  fraud,  oppression  or 
corruption.  The  law  looks  to  the 
general  tendency  of  such  contracts.' 
The  evil  tendency  of  the  contract  in 
suit  is  clearly  manifest.  The  mere 
statement  of  it  shocks  the  sense  of 
justice  and  fair  play.  By  virtue  of  the 
contract,  appellant  assumed  a  position 
where  selfish  motives  might  have  im- 
pelled him  to  sacrifice  the  public  good 
for  private  gain,  for  there  is  no  greater 
public  good  than  the  right  of  every 
person  charged  with  the  commission 
of  a  crime  to  have  a  fair  and  impartial 
hearing,  and  there  is  no  higher  se- 
curity for  that  right  than  the  preser- 
vation of  the  courts  free  from  corrupt- 
ing influences." 
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brought  before  him  by  a  certain  corporation  than  are  pre- 
scribed by  statute,  and  that  such  fees  shall  not  be  collected  un- 
less paid  by  the  defendants  to  the  corporation,  is  contrary  to 
public  policy  and  void.' 

§  1535.   The  same  subject  continued — As  to  pleading  usury. — 

A  contract  between  the  purchaser  at  a  partition  sale  and  one  of 
the  parties  to  the  partition  suit,  who  was  about  to  contest  the 
confirmation  of  the  sale  for  inadequacy  of  the  price  bid,  to 
the  effect  that  said  party,  in  consideration  of  a  specified  sum 
to  be  paid  in  addition  for  her  interest  in  the  property,  would 
refrain  from  contesting  said  confirmation,  is  a  contract  for  the 
concealment  of  a  material  fact  from  the  court  and  the  other 
parties  to  the  partition  suit,  which  it  was  the  duty  of  the  con- 
tracting party  to  make  known,  and  is  void  as  against  public 
policy,  and  neither  party  should  receive  the  aid  of  the  courts  to 
enforce  it.^  A  track  laid  and  poles  erected  in  the  street  with- 
out authority  constitute  an  illegal  obstruction,  or  public  nui- 
sance; and  where  no  fact  is  averred  to  shovj  special  damage  to 
the  plaintiff  by  the  obstruction,  an  agreement  not  to  prevent  it 
is  an  agreement  not  to  institute  a  public  prosecution,  which  is 
against  public  policy  and  void,  and  can  not  constitute  a  con- 
sideration for  a  promise  to  pay  money  for  not  preventing  it.' 
Before  proceedings  in  bankruptcy  have  been  commenced,  a 
creditor  may  take  from  a  third  person  a  contract,  covenant,  or 
security  for  the  payment  of  money,  as  an  inducement  to  for- 
bear instituting  proceedings  in  bankruptcy  against  his  debtor, 
without  violating  any  provision  of  the  bankrupt  act,  or  contra- 

'  Hawkeye  Ins.  Co.  v.  Brainard,  72  is  invalid  as   against  public  policy. 

Iowa,  130;33N.W.Eep.603;  Willemin  State  u.  Collier,  72   Mo.  13;    8  Cent. 

v.Bateson,  63  Mich.  309 ;  29  N.W.  Eep.  Law  J.  495.    The  facts  that  the  thing- 

734.  When  a  candidate  for  the  office  of  contracted  for  was  in  itself  lawful,  and 

judge,  in  order  to  secure  his  election,  that  the  defendant  was  benefited  by 

pledges  himself,  if  elected,  to  perform  the  agreement,  do  not  give  the  plaint- 

the  duties  of  such  office  for  a  sum  less  iff  any  right  of  recovery.     Gleason  v. 

than  one-half  of  the  fees  allowed  by  Chicago,  etc.,  R.  Co.  (Iowa),  48  N.W. 

law,  and  voters  are  thereby  induced  Hep.  517. 

to  vote  for  such   candidate,  and  he  ^Tappan  v.  Albany  Brewing  Co.,  80 

thus  receives  a.  majority  of  the  votes  Cal.  570. 

cast  for  such  office  at  such  election,  'Amestoy  b.  Electric  Rapid  Transit 

his  election,  secured  by  these  means,  Co.,  95  Cal.  311. 
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veiling  public  policy.'  A  stipulation  in  a  mortgage  that,  in 
case  an  action  shall  be  brought  to  foreclose  it,  a  reasonable  at- 
torney fee,  to  be  fixed  by  the  court,  for  the  services  of  the 
plaintiff's  attorney  in  the  action,  should  be  included  in  the  de- 
cree, and  paid  out  of  the  proceeds  of  the  sale,  is  against  public 
policy,  and  void."  An  agreement  to  withdraw  the  plea  of  usury- 
is  against  public  policy  and  can  not  be  sustained.' 

§1536.  Contracts  to  procure  testimony. — A  contract  by 
which  a  party  to  a  suit  employs  another  to  search  for  wit- 
nesses, and  to  ascertain  the  names  of  persons  acquainted  with 
the  facts  and  circumstances  of  the  case,  and  to  procure  such 
other  testimony  as  will  secure  a  verdict  in  his  favor,  is  void  as 
against  public  policy,  as  inviting  and  tending  to  the  suborna- 
tion of  perjury.'     For  the  mere  tendency  of  a  contract  to  pro- 


^Ecker  v.  Bohn,  45  Md.  278;  Ecker 
».  McAllister,  45  Md.  290. 

^Leavans  v.  Ohio  Nat.  Bank,  50 
Ohio  St.  591 ;  34  N.  E.  Eep.  1089. 

*  Clark  V.  Spencer,  14  Kan.  398,  per 
Brewer,  J. :  "It  is  no  better  than  an 
agreement  not  to  plead  it,  and  surely 
if  such  an  agreement  could  be  sus- 
tained a  usurious  loan  would  always 
be  accompanied  by  an  agreement  not 
to  plead  the  usury,  a  very  simple  if 
not  effectual  way  of  evading  the  law." 

*  Quirk  V.  Muller,  14  Mont.  467 ;  36 
Pac.  Eep.  1077,  per  Dewitt,  J. :  "The 
supreme  court  of  Illinois  took  occa- 
sion, in  the  case  of  Gillett  v.  Board, 
67  111.  256,  to  treat  this  subject  in  very 
vigorous  and  pertinent  language.  A 
case  was  about  to  be  tried  involving 
the  legality  of  an  election  to  deter- 
mine whether  the  county  should  sub- 
scribe for  certain  railroad  bonds.  The 

.  legality  of  the  election  which  had 
been  held  being  questioned,  and  the 
county  supervisors,  apparently  desir- 
ing to  overthrow  the  result  of  the 
election,  made  certain  contracts  as  to 
the  procuring  of  testimony  to  attack 
the  result  of  that  election,  the  court  in 
passing  upon  this  contract,  said :  'The 


evidence  disproved  the  actual  use  by 
the  committee  of  any  corrupt  means 
or  any  corrupt  design,  on  their  part, 
in  the  use  of  the  money.  But  the 
contracts  themselves  are  pernicious 
in  their  nature.  They  created  a  pow- 
erful pecuniary  inducement  on  the 
part  of  the  agents  so  employed  that 
the  testimony  should  be  given  of  cer- 
tain facts,  and  that  a  particular  result 
of  the  suit  should  be  had.  A  strong 
temptation  was  held  out  to  them  to 
make  use  of  improper  means  to  pro- 
cure the  needful  testimony,  and  to 
secure  the  desired  result  of  the  suit. 
The  nature  of  the  agreement  was  such 
as  to  encourage  attempts  to  suborn 
witnesses,  to  tamper  with  jurors  and 
to  make  use  of  other  'base  appliances' 
in  order  to  secure  the  necessary  re- 
sults which  were  to  bring  to  these 
agents  their  stipulated  compensation. 
The  tendency  of  such  arrangement 
must  be  to  taint  with  corruption  the 
atmosphere  of  courts,  and  to  pervert 
the  course  of  justice.  A  pure  admin- 
istration of  justice  is  of  vital  public 
concern.  It  tends  to  evil  consequences 
that  any  such  venal  agency  as  is  con- 
stituted   by    these   contracts    should 
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mote  unlawful  acts  renders  it  illegal,  as  against  the  policy  of 
the  law,  without  regard  to  any  circumstances  indicating  the 
probable  commission  of  such  acts.'  A  stipulation  that  one 
shall,  in  consideration  of  a  large  sum  of  money,  not  only  pro- 


have  a  part  in  the  conduct  of  judicial 
proceedings  where  the  attainment  of 
right  and  justice  is  the  end.  Should 
such  contracts  of  this  character  re- 
ceive countenance,  we  might,  among 
the  multii:ilying  forms  of  agency  of 
the  time,  have  to  witness  the  scanda- 
lous spectacle  of  a  class  of  agents  hold- 
ing themselves  out  to  the  public  as 
professional  procurers  of  desired  tes- 
timony for  litigants  in  court,  for  pay, 
contingent  upon  success  in  their  suits. 
In  Marshall  ■«.  Baltimore, etc. ,R. Co. ,16 
How.  314,  it  was  held  that  a  contract  or 
a  contingent  compensation  for  obtain- 
ing legislation  was  void  by  the  policy 
of  the  law.  With  much  greater  rea- 
son, we  think,  should  the  contracts 
under  consideration  be  held  vicious. 
We  can  not  sanction  them.  On  ac- 
count of  their  corrupting  tendency,- 
we  must  hold  them  to  be  void,  as  in- 
consistent with  public  policy.  Gillett 
V.  Board,  67  111.  256.  See  also,  Pat- 
terson V.  Donner,  48  Cal.  369.  We 
fully  concur  in  the  views  expressed  in 
these  cases,  and  we  are  of  opinion 
that  the  contract  under  consideration 
falls  within  the  objectionable  class. 
To  be  sure,  under  the  contract  the 
plaintiff.  Quirk,  may  have  performed 
only  innocent  acts,  and  there  is  noth- 
ing to  indicate  that  both  his  inten- 
tions in  making  the  contract  and  his 
acts  in  carrying  it  out  were  other  than 
wholly  innocent  and  lawful.  But  the 
■ontract  was  just  such  a  one  as  to  en- 
courage an  unlawful  act.  It  invited 
subornation  of  perjury." 

'  Bishop  on  Contracts,  §  476.  In 
the  ras~e  of  Wellington  v.  Kelly,  84 
N.  Y.  543,  the  court  found  that  the 


particular  contract  there  under  review 
was  a  legitimate  and  proper  one,  but, 
upon  the  general  principle  of  contracts 
to  furnish  evidence  for  a  lawsuit, 
Judge  Andrews,  in  the  opinion,  says: 
"In  Stanley  v.  Jones,  7  Bing.  369,  it 
was  held  that  an  agreement  made  by 
a  third  person  to  communicate  to  a 
person  claiming  to  have  been  de- 
frauded such  information  as  would 
enable  him  to  recover  damages  for 
the  fraud,  and  to  exert  his  influence 
to  procure  evidence  to  substantiate 
the  claim,  upon  condition  of  receiving 
a  portion  of  the  sum  recovered,  was  il- 
legal. In  that  case  the  person  making 
the  agreement  to  communicate  the 
information  was  an  entire  stranger  in 
interest  to  the  proposed  litigation, 
and  professed  to  have  knowledge  of 
facts  of  importance  to  the  party,  but 
which  he  did  not  disclose.  Lord 
Denman  said  that  such  an  agreement 
was  illegal,  from  its  manifest  tendency 
to  pervert  justice,  and  we  fully  assent 
to  the  decision  in  that  case.  An  agree- 
ment by  a  stranger  to  furnish  evidence 
to  substantiate  a  claim  or  defense,  for 
a  compensation  depending  upon  the 
success  of  his  efforts,  is  dangerous  in 
its  tendency,  as  furnishing  an  induce- 
ment for  perjury  and  the  subornation 
of  witnesses."  In  the  English  case 
cited  in  the  New  York  report,  the 
person  contracting  to  furnish  the 
evidence  agreed  that  "he  should  and 
would  use  and  exert  his  utmost  in- 
fluence and  rneans  for  procuring  such 
evidence  as  should  be  requisite  to 
substantiate  the  claims  of  the  said  de- 
fendant." Stanley  v.  Jones,  7  Bing. 
379. 
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cure  witnesses,  but  procure  them  to  swear  to  a  particular  fact, 
is  unlawful.' 

§  1537.  The  same  subject  coutlnned. — An  agreement  by  a 
stranger  to  an  action  to  furnish  evidence  therein,  for  a  com- 
pensation contingent  upon  the  result,  is  not  necessarily  illegal.* 
An  agreement  whereby  a  physician  is  to  explain  to  a  railroad 
company  the  injuries  received  by  a  person  injured  at  the  hands 
of  the  company,  and  the  physician's  compensation  is  to  vary 
according  to  the  sum  which  the  company  shall  pay  such  per- 
son is  against  public  policy  and  void.'  An  agreement  to  com- 
pensate a  deputy  sheriff  for  procuring  evidence  which  would 
lead  to  the  conviction  of  a  person  implicated  in  a  certain 
crime,  is  not  contrary  to  public  policy,  if  the  crime  was  com- 
mitted and  the  trial  had  in  a  county  other  than  that  in  which 
the  deputy  sheriff  was  an  officer.'  A  contract  to  furnish  evi- 
dence to  establish  the  claim  of  one  of  the  parties  to  an  action 
about  to  be  commenced  is  against  public  policy  and  will  not 
be  enforced. ° 


'  Patterson  v.  Donner,  48  Cal.  369, 
379. 

^Wellingtons  Kelly,  84  N.  Y.  543, 
per  Andrews,  J. :  "In  Stanley  v. 
Jones,  7  Bing.  369,  it  was  held  that  an 
agreement  made  by  a  third  person  to 
communioate  to  a  person  claiming  to 
have  been  defrauded  such  information 
as  should  enable  him  to  recover  dam- 
ages for  the  fraud,  and  to  exert  his  in- 
fluence to  procure  evidence  to  sub- 
stantiate the  claim,  upon  condition 
of  receiving  a  portion  of  the  sum  re- 
covered, was  illegal.  In  that  case  the 
person  making  the  agreement  to  com- 
municate the  information  was  an  en- 
tire stranger  in  interest  to  the  pro- 
posed litigation,  and  professed  to  have 
knowledge  of  facts  of  importance  to 
the  party,  but  which  he  did  not  dis- 
close. Lord  Denman  said  that  such 
an  agreement  was  illegal,  from  its 
manifest  tendency  to  pervert  justice, 
and  we  fully  assent  to  the  decision  in 
that  case.  An  agreement  by  a  stranger 


to  furnish  evidence  to  substantiate  a 
claim  or  defense,  for  a  compensation 
depending  upon  the  success  of  his  ef- 
forts, is  dangerous  in  its  tendency,  as 
furnishing  an  inducement  for  perjury 
and  the  subornation  of  witnesses. 
But  in  this  case  Hill  was  not  a 
stranger  in  interest  to  the  subject 
of  the  litigation.  His  antecedent  re- 
lation to  the  mortgage  made  it  just 
that  he  should  be  indemnified,  for  the 
money  advanced  by  him,  in  case  his 
payment  should  be  available  to 
Brown  in  the  foreclosure  action.  The 
mere  fact  that  the  agreement  might 
furnish  a  temptation  to  Hill  to  prevar- 
icate, or  furnish  false  testimony,  does 
not,  we  think,  stamp  the  agreement  as 
illegal  per  se,  and  no  illegal  or  im- 
proper intent  on  the  part  of  any  of  the 
parties,  is  disclosed  by  the  evidence." 

3  Thomas  v.  Oaulkett,  57  Mich.  392. 

«  Harris  r.  More,  70  Cal.  502. 

=  Lyon  V.  Hussey,  82  Hun  (N.Y.),  15, 
per  VanBrunt,P.J. :  "The  recognition 
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§  1538.   Preyenting  bidding  at  official  sales. — A  note  given 

in  consideration  of  forbearance  of  bidding  at  sheriff's  sale  of 

real  estate  was  held  to  be  without  consideration,  on  the  ground 

that  it  was  the  policy  of  the  law  to  encourage  bidding  at  sales 

on  execution.'      A  secret  partnership  agreement  to  stifle  or 

diminish  competitive  bidding  on  public  works  is  void.^     The 

mere  fact  that  an  arrangement  entered  into  by  parties  having 

an  interest  in  property  about  to  be  sold  at  public  or  judicial 

sale,  with  honest  motives,  for  the  purpose  of  preserving  their 

interests,  may  incidentally  restrict  competition  upon  such  sale, 

does  not  render  the  agreement  illegal.'    There  is  nothing  either 

in  law  or  morals  to  prevent  parties  from  uniting  together  in 

good  faith  to  purchase  property,  whether  it  is  offered  at  public 

auction,  or  advertised  for  sale  and  bids  from  purchasers   are 

invited.' 

of  contracts  of  this  character  would  be 
the  introduction  of  all  sorts  of  fraud 
and  deception  in  proceedings  before 
courts  of  justice,  in  order  that  parties 
might  receive  compensation  out  of  the 
results  of  their  successful  manufacture 
of  proof  to  be  presented  to  the  court, 
thus  holding  out  a  premium  upon  sub- 
ornation." 

'  Jones  V.  Caswell,  3  Johns.  Cas. 
(N.Y.)  29.  The  policy  of  the  law  en- 
courages free  competition,  and  con- 
tracts in  avoidance  of  that  policy  are 
void.  Jones  v.  Caswell,  3  Johns.  Cas. 
(N.Y.)  29;  Doolin  v.  Ward,  6  Johns. 
(N.Y.)  194;  Thompson  v.  Davies,  13 
Johns.  (X.  Y.)112;  National  Bank 
V.  Sprague,  20  N.  J.  Eq.  159;  Morris 
■v.  Woodward,  25  N.  J.  Eq.  32. 

2  Hunter  v.  Pfeiffer,  108  Ind.  197. 

'  Marie  v.  Garrison,  83  N.Y.  14,  per 
Andrews,  J. :  "The  arrangement  made 
was,  so  far  as  appears,  a  reasonable 
and  honest  attempt  on  the  part  of  the 
plaintiffs  to  save  their  property  from 
being  sacrificed  on  the  foreclosure. 
The  other  stockholders  and  bondhold- 
ers were  at  liberty  to  bid  on  the  sale. 
The  mere  fact  that  an  arrangement, 
fairly  entered  into,  with  honest  mo- 
tives, for  the  preservation  of  existing 


rights  and  property  may  incidentally 
restrict  competition  at  a  public  or 
judicial  sale  does  not,  we  think,  ren- 
der the  arrangement  illegal.  The 
question  of  intent,  at  all  events,  is 
one  for  the  jury  upon  the  whole  facts 
as  they  shall  appear  on  the  trial. 
Marsh  v.  Russell,  66  N.  Y.  288;  Phip- 
pen  V.  Stickney,  3  Mete.  (Mass.)  384; 
Wicker  v.  Hoppock,  6  Wall.  (U.  S.) 
94." 

«  Smith  V.  Ullman,  58  Md.  188,  per 
Bartol,  C.  J..  "In  Small  ?'.  Jones,  1 
Watts&Serg.(Pa.)  129, where  therewas 
a  purchase  of  property  at  sheriff's  sale 
by  several  lienors  who  united  therein, 
the  bid  being  made  by  one  of  their 
number,  and  the  sale  was  impeached 
as  for  that  reason  fraudulent  and 
against  public  policy.  Chief  Justice 
Gibson  said:  'It  is  not  to  be  doubted 
that  lien  creditors  as  well  as  others 
may  purchase  jointly  at  sheriff's  sale 
if  all  be  open  and  fair;  a  combination 
of  interests  for  that  purpose  is  not 
necessarily  corrupt,  and  if  it  be  for- 
bidden it  must  be  by  some  principle 
of  public  policy.  *  *  *  It  is,  as 
we  have  said,  the  end  to  be  accom- 
plished which  makes  such  a  combina- 
tion  lawful   or  otherwise.     It  it  be  to 
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§  1539.  The  same  subject  continued. — The  rule  condemning 
as  unlawful  combinations  to  prevent  bidding  at  auction  sales, 
is  applicable  to  proposals  for  government  work  in  response  to 
a  call  therefor  with  a  view  to  a  contract  with  the  lowest  bidder, 
and  a  combination  of  contractors  under  and  by  which  the  priv- 
ilege of  bidding  for  the  work  is  secured  by  one,  without  com- 
petition, is  against  public  policy  and  illegal,  and  if  it  results 
in  a  letting  at  unreasonable  prices  authorizes  a  rejection  of  the 
proposal  or  a  repudiation  of  the  contract.  Where,  however, 
the  contracting  board  having  full  power  to  act  for  the  state, 
and  to  reject  proposals  in  case  they  deem  them  disadvantage- 
ous to  the  state,  with  full  knowledge  of  all  the  facts,  adjudges 
a  proposal  not  excessive  in  price  or  disadvantageous  to  the 
state,  accepts  it,  and  enters  into  a  contract  in  pursuance  of  it, 
in  the  absence  of  any  evidence  that  the  board  acted  corruptly 
or  mala  fide,  the  state  is  bound,  and  can  not  maintain  an  action 
io  recover  damages  for  the  illegal  combination.'  Agreements 
not  to  bid  against  each  other  at  a  public  auction,  as  well  as 
agreements  for  the  employment  of  under  bidders  and  puffers, 
are  held  to  be  a  fraud  upon  the  bidders  at  the  sale,  and  void 
as  against  public  policy.  So  contracts  with  brokers  or  agents, 
upon  a  consideration  founded  on  violations  of  duty  to  the  prin- 
oipal,  are  void.^ 

§  1540.  Illustrations. — An  agreement  between  two  or  more 
persons  that  one  shall  bid  for  the  benefit  of  all  upon  property 

depress  the  price  of  the  property  by  ment.'     In  support  of  the  same  doc- 
artifice,  the   purchase  would  be  void ;  trine  we  refer  to  Kearney  i;.  Taylor, 
if  it  be  to  raise  the  means  of  payment  15  How.  494,  where  the  subject  was 
by  contribution,  or  to  divide  the  prop-  carefully  considered.'' 
erty  for  the  accommodation  of    the  '  People  v.  Stephens,  71  N.  Y.  527. 
purchasers,  it  will  be  valid.   In  Piatt  v.  ^  Guernsey  v.  Cook,  120  Mass.  501 ; 
Oliver,  1  McLean  C.  C.  E.  295,  301,  it  Smith  v.  Townsend,   109  Mass.  500; 
-was  said  by  Judge  McLean:  'To  hold  Phippen  v.  Stickney,  3  Met.  (Mass.) 
that  individuals  may  not  associate  to-  384;  Gibbsi). Smith, 115  Mass.592;  Cur- 
gether  for  the  purpose  of  purchasing  tis  v.  Aspinwall,  114  Mass.  187.     See 
lands  of  the  United  States  at  a  pub-  also,  Waldo  v.  Martin,  4  B.  &  0.  319; 
lie  sale   would  be  a  novel  doctrine,  Marshall  v.  Baltimore  and  Ohio  R. 
and  contrary  to  what  has  been  gener-  Co.,  16  How.  CU.  S.)  314;    Elliott  v. 
ally  practiced  by  purchasers,  and  that  Eichardson,  L.  E.  5  C.  P.  744. 
under   the   sanction    of  the    govern- 
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about  to  be  sold  at  public  auction,  which  they  desire  to  pur- 
chase together,  either  because  they  propose  to  hold  it  together, 
or  afterwards  to  divide  it  into  such  parts  as  they  wish  indi- 
vidually to  hold,  neither  desiring  the  whole,  or  for  any  similar 
honest  or  reasonable  purpose,  is  legal  in  its  character  and  will 
be  enforced ;  but  such  agreement,  if  made  for  the  purpose  of 
preventing  competition  and  reducing  the  price  of  the  property 
to  be  sold  below  its  fair  value,  is  against  public  policy  and  in 
fraud  of  the  just  rights  of  the  party  offering  it,  and  therefore 
illegal.'  An  agreement  between  one  who  has  filed  his  bid  for 
making  a  public  improvement  with  another  who  is  about  to 
file  his  bid,  to  do  the  work  in  partnership  in  case  the  contract 
shall  be  awarded  to  either,  the  same  to  inure  to  the  benefit  of 
the  firm,  there  being  no  intent  to  influence  the  bid  of  either 
party,  nor  to  stifle  fair  competition,  is  not'void  as  against  pub- 
lic policy.^  A  contract  to  forbear  purchasing  an  interest  in 
certain  lands  at  private  sale,  and  to  assist  another  in  the  pur- 
chase thereof,  is  not  void  as  against  public  policy.^  An  agree- 
ment not  to  bid  or  to  influence  any  one  else  to  bid  for  the 
service  or  labor  of  the  inmates  of  a  house  of  correction  is 
against  public  policy  and  void,  and  no  action  will  lie  upon  it, 
even  if  the  party  letting  the  services  has  sustained  no  injury 
by  reason  of  the  making  of  the  agreement.' 

§  1541.  Champerty  and  maintenance. — The  courts  are  not  in 
complete  harmony  as  to  what  contracts  are  champertous.  The 
weight  of  authority  seems  to  be  that  contracts  between  attorney 

^  Gibbs  V.   Smith,   115    Mass.  592;  The   only  consideration   for  the   de- 

Phippen  c.  Stickney,  3   Met.  (Mass.)  fendant's  promise  was  that  the  plaint- 

384,  387;    1  Story    on    Equity  Juris-  iffs     should     abstain    from    bidding. 

prudence,  §293;  Story  on  Sales,  §  484.  Competition  would  thus  be  destroyed 

^  Breslin  v.  Brown,  24  Ohio  St.  565.  so  far  as  these  parties  were  concerned, 

2  Morrison  v.  Darling,  47  Vt.  67.  and  the  labor  might  thus  be  obtained, 

'  Gibbs  V.  Smith,  115  Mass.  592,  per  at  a  rate  lower  than  its  fair  market 

Devens,  J.:     "The  labor  of  the  in-  value.    The  contract  thus  made  being 

mates  of  the  house  of  correction  was  against  public  policy,  no  action  can 

to  be  sold  at  auction.    The  plaintiffs  be  maintained  upon  it  by  the  parties 

contracted  with  the  defendant  not  to  thereto.      Fuller  v.   Dame,    18   Pick. 

bid  for  it  if  the  defendant  would  pay  (Mass.)  472;  Eice  v.  Wood,  113  Mass. 

them  a  certain  sum  if  he  obtained  it.  133.'' 
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and  client,  by  which  tlie  attorney  agrees,  in  consideration  of 
having  a  part  of  the  thing  recovered,  to  support  the  litigation 
at  his  own  expense,  are  champertous;  but  where  the  attorney 
does  not  undertake  to  support  the  litigation  at  his  own  ex- 
pense, but  simply  agrees  to  render  the  ordinary  services  of  an 
attorney  in  consideration  of  receiving  a  part  of  the  thing  re- 
covered, then  the  agreement  is  not  champertous.'  The  Ne- 
braska rule  is  that,  in  order  to  constitute  champerty,  the 
contract  between  the  attorney  and  his  client  must  not  only 
provide  that  the  attorney  shall  have  a  part  of  the  money  or 
thing  recovered  in  the  action,  but  it  must  also  provide  that  the 
attorney  shall  at  his  own  expense  support  the  suit,  be  responsi- 
ble for  the  costs,  and  take  all  the  risks  of  the  litigation.^     A 


'  In  Blaisdell  v.  Ahern,  144  Mass. 
393;  11  N.  E.  Eep.  681,  the  contract 
provided:  "Said  counsel  and  attorney 
are  to  depend  upon  the  contingency 
of  success  for  their  fees  for  all  serv- 
ices rendered  in  the  case,  and  the 
counsel  so  employed  shall,  in  view  of 
the  uncertainty  of  the  result,  be  en- 
titled to  very  large  and  liberal  fees,  in 
no  event  to  exceed  fifty  per  cent,  of 
the  amount  collected  by  them;"  the 
client  was  to  pay  all  costs.  In  an 
action  by  the  attorney  against  the 
client  to  recover  for  his  services  the 
court  held  that  the  contract  under 
which  services  were  rendered  was  not 
void  for  champerty.  In  Aultman  v. 
Waddle,  40  Kan.  195;  19  Pac.  Rep. 
730,  certain  judgment  creditors  as- 
signed judgments  which  they  owned 
to  an  attorney,  agreeing  with  him 
that  he  should  collect  the  judgments 
in  his  own  name,  and  retain  fifty  per 
cent,  of  the  amount  realized  for  his 
fees ;  the  creditors  to  pay  -all  costs. 
The  court  held  that  the  agreement  was 
not  champertous,  as  it  did  not  relieve 
the  creditors  from  paying  the  costs  of 
the  proceedings.  To  the  same  effect 
are  also  the  following:  Wright ti.Teb- 
bitts,  91 U.  S.  252 ;  Winslow  v.  Central, 
etc.,  E.  Co.,  71  Iowa,  197;    32  N.  W. 


Rep.  330 ;  Phillips  v.  South  Park  Com- 
missioners, 119  111.  626;  10  N.  E.  Rep. 
230. 

^  Omaha,  etc.,  R.  Co.  v.  Brady,  39 
Neb.  27 ;  57  N.  W.  Rep.  767,  per  Ragan, 
C:  "The  contract  referred  to  is  as 
follows :  '  It  is  hereby  agreed  by  and 
between  George  E.  Brady  and  Wigton 
&  Witham  that  said  Wigton  &  Witham 
act  as  attorneys  for  said  George  E. 
Brady,  and  shall  do  and  perform  such 
legal  work  and  services  as  shall  be 
necessary  and  proper  in  the  prosecu- 
tion and  collection  of  a  claim  of  said 
George  E.  Brady  against  the  Omaha 
and  Republican  Valley  Railway  Com- 
pany for  personal  injuries  received  by 
said  Brady  on  or  about  June  27, 1888 ; 
and  in  consideration  of  said  agree- 
ment on  the  part  of  Wigton  &  Witham, 
said  Brady  agrees  to  give  the  man- 
agement and  trial  of  the  case  about  to 
be  begun  for  the  collection  of  said 
claim  to  the  said  Wigton  &  Witham 
as  his  attorneys,  and  to  pay  an  amount 
equal  to  one-half  of  the  amount  recov- 
ered from  said  company,  either  by 
compromise  or  judgment.'  The  text- 
writers  are  not  entirely  agreed  in 
their  definitions  of  the  term  'cham- 
perty.' Lord  Coke  defines  the  term 
thus :  '  To  maintain  and  have  part  of 
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contract  by  the  clerk  of  the  board  of  aldermen  of  a  city, 
whereby  he  agreed  to  furnish  information  to  an  attorney 
which  would  lead  to  recovering  from  the  city,  by  certain  tax- 
payers, taxes  which  had  been  illegally  collected,  in  considera- 
tion of  receiving  half  of  the  attorney's  fees  in  the  suits  he 
might  bring,  was  held  void  as  against  public  policy,  and  as 
partaking  of  maintenance.' 


the  land,  or  anything  out  of  the  land, 
or  part  of  the  debt,  or  other  thing  in 
plea  or  suit.'  Coke  on  Littleton,  368, 
B.  Sergeant  Hawkins  defines  the 
term  thus:  'The  unlawful  mainte- 
nance of  a,  suit  in  consideration  of 
some  bargain  to  have  part  of  the  thing 
in  dispute,  or  some  profit  out  of  it.' 
2  Hawk.  P.  C,  p.  463,  §  1.  Mr.  Chitty 
defines  it  thus :  '  Champerty  is  the 
purchasing  a  suit  or  right  of  action  of 
another  person  or  order.  It  is  a  bar- 
gain with  the  plaintiff  or  defendant  to 
divide  the  land  or  other  matter  be- 
tween them  if  they  prevail  at  law, 
whereupon  the  champertee  is  to  carry 
on  the  party's  suit  at  his  own  ex- 
pense.' 2  Chitty  on  Contracts  (11th 
Amer.  ed.),  996.  Mr.  Blackstone  de- 
fines it  thus:  'A  bargain  with  the 
plaintiff  or  defendant  to  divide  the 
land  or  other  matter  sued  for  between 
them  if  they  prevail  at  law,  where- 
upon the  champertor  is  to  carry  on 
tlie  party's  suit  at  his  own  expense.' 
4  Blackstone's  Commentaries,  135. 
Champerty  is  not  a  criminal  offense, 
nor  is  a  champertous  contract  illegal 
under  our  statutes ;  and,  if  this  con- 
tract is  champertous  and  voidable,  it 
is  because  it  is  contrary  to  public 
policy  to  enforce  it.  Adopting  the 
definition  of  champerty  given  by  Mr. 
Blackstone,  and  interpreted  in  the 
light  and  language  of  that  definition, 
is  this  contract  champertous?  It  will 
be  observed  that  one  of  the  essential 
elements  of  the  vice  of  champerty  is 
that  the  champertor  must  carry  on 
the  litigation  at  his  own  expense. 
There  is  no  such  provision  in  the  con- 


tract assailed  here  as  champertous. 
Another  element  of  the  vice  of  cham- 
perty as  defined  above  is  that  the 
agreement  must  provide  for  the  di- 
vision of  the  subject-matter  of  the 
suit,  if  successful,  between  the  parties 
to  the  champertous  agreement.  This 
element  is  also  lacking  in  the  contract 
under  consideration.  The  language  is : 
'To  pay  an  amount  equal  to  one-half 
of  the  amount  recovered.'  It  is  not 
stipulated  that  Brady's  counsel  shall 
have  any  certain  part  of  the  sum  re- 
covered, but  their  compensation,  if 
they  are  successful,  is  to  be  measured 
by  the  amount  of  the  recovery.  From 
the  authorities  we  conclude  that,  in 
order  to  taint  a  contract  with  the  vice 
of  champerty,  the  agreement  between 
the  attorney  and  the  client  must  pro- 
vide not  only  that  the  attorney  shall 
have  a  part  of  the  money  or  thing  re- 
covered, but  that  he  must  also  at  his 
own  expense  support  and  carry  on  the 
suit,  and  take  all  the  risks  of  the  liti- 
gation. The  contract  between  Brady 
and  his  counsel  is  not  within  this 
rule,  and,  therefore,  not  champertous. 
It  remains  to  be  said  on  this  point, 
however,  that,  if  this  contract  were 
champertous,  that  fact  would  not  be  a 
defense  of  which  the  railroad  company 
could  avail  itself  in  this  case.  That 
would  be  a  defense,  if  a  defense,  avail- 
able only  to  Brady  in  a  suit  against 
him  on  the  contract.  Aultman  v. 
Waddle,  40  Kan.  195;  19  Pac.  Rep. 
730;  Courtright  v.  Burns,  13  Fed. 
Rep.  317." 
'  Lucas  V.  Allen,  80  Ky.  681. 
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§  1542.    Champertous  agreement  as  against  public  policy. — 

Whilst  a  champertous  agreement  between  a  plaintiff  and  his 
attorney  for  the  prosecution  of  a  certain  suit  is  against  public 
policy  and  void,  it  does  not  affect  the  right  of  the  plaintiff  to 
prosecute  his  action  against  the  defendant  in  the  suit  for  the 
prosecution  of  which  the  champertous  agreement  was  made.' 
A  contract  which  contemplates  merely  a  purchase  of  property, 
and  provides  that  the  services  of  the  purchaser,  who  is  an  at- 
liorney  at  law,  shall  be  paid  for  by  giving  him  a  share  of  the 
profits  to  be  made  by  the  purchase,  is  not  champertous." 


'  Pennsylvania  Co.  v.  Lombardo, 
49  Ohio  St.  1,  per  Marshall,  J. :  "It 
seems  well  settled  in  this  court  that  a 
contract  between  an  attorney  and 
client,  by  which  the  former  is  to 
prosecute  the  action  at  his  own  ex- 
pense and  receive  for  his  compensa- 
tion a  part  of  the  recovery,  is  against 
public  policy  and  can  not  be  enforced ; 
and  it  seems  that  this  would  be  the 
■case  in  a  contract  by  which  the  attor- 
ney is  simply  to  receive  apart  coupled 
Tvith  a  stipulation  that  no  compro- 
mise or  settlement  is  to  be  made  with- 
out his  consent.  Key  v.  Vattier,  1 
-Ohio,  132 ;  Weakly  v.  Hall,  13  Ohio, 
167;  Stewart  v.  Welch,  41  Ohio  St. 
483.  In  all  the  cases  in  which  the 
■question  has  heretofore  arisen  in  this 
state  an  illegal  or  champertous  agree- 
ment was  sought  to  be  enforced  or 
relied  on  for  relief.  *  *  *  The 
question  as  now  presented  is  whether 
the  courts  should  not  nierely  defeat 
any  claim  based  upon  the  illegal 
agreement,  but  should  also  defeat  the 
right  of  the  plaintiff  to  recover  in  the 
action  touching  the  prosecution  of 
which  he  has  made  a  champertous 
agreement  with  his  attorney.  'The 
latter  opinion  would  appear  to  be 
that  the  defense  of  champerty  can 
only  be  set  up  when  the  champertous 
agreement  itself  is  sought  to  be  en- 
iorced,  and  that  the  existence  of  a 
•champertous  agreement  between  the 


plaintiff  and  his  attorney,  or  the  fact 
that  the  plaintiff  is  prosecuting  the 
case  upon  a  contingent  interest  in  the 
subject-matter  of  the  litigation  de- 
pendent upon  success  is  no  defense 
to  the  action  against  the  defendant. 

3  Am.  and  Eng.  Encyc.  of  Law,  68, 
86.'     And  see,  Hilton  ?).  Woods,  L.  R. 

4  Eq.  432." 

2  Joy  V.  Metcalf,  161  Mass.  514;  37 
N.  E.  Rep.  671,  per  Knowlton,  J.: 
"We  see  nothing  champertous  in  the 
contract  between  the  plaintiff  and 
the  defendant.  It  was  not  entered 
into  for  the  p^irpose  of  promoting 
litigation,  and  it  was  free  from  the 
objections  on  which  the  law  against 
champerty  is  founded.  It  contem- 
plated merely  a  purchase  of  property, 
and  provided  that  the  services  of  the 
purchaser  should  be  paid  for  by  giv- 
ing him  a  share  of  the  profits  to  be 
made  by  the  purchase.  It  was  in  its 
nature  a  commercial  transaction,  as 
distinguished  from  an  attempt  at  liti- 
gation, and,  in  such  transactions, 
payment  for  services  by  a  commission 
or  by  a  share  of  the  profits  is  unob- 
jectionable. Maintenance  is  defined 
by  Blackstone  as  the  'officious  inter- 
meddling in  a  suit  that  in  no  way  be- 
longs to  one,  or  by  maintaining  or 
assisting  either  party  with  money,  or 
otherwise,  to  prosecute  or  defend  it,' 
knd  champerty  is  said  to  be  a  species 
of  maintenance.  It  is  of  the  essence  of 


2006  CONTRACTS    AGAINST    PUBLIC    POLICY.        §§    1543-44 

§  1543.  Contracts  promoting  family  concord. — In  an  action 
by  a  wife  against  her  husband  to  recover  money  alleged  to  be 
due  her  on  a  written  contract,  whereby  the  parties  mutually 
agreed  to  ignore  and  never  again  allude  to  former  matters  of 
dispute  between  them,  and  treat  each  other  fairly,  and  to  live 
together  as  husband  and  wife,  and  faithfully  observe  the  mar- 
riage relation  and  live  virtuously  ;  and  the  husband  agreed  to 
provide  for  the  necessary  expenses  of  the  family,  and,  in 
addition  thereto,  to  pay  the  wife,  for  her  individual  use,  two 
hundred  dollars  per  year,  in  monthly  payments,  so  long  as  she 
should  faithfully  observe  the  terms  and  conditions  of  the 
agreement,  it  was  held  that  the  contract  was  void  as  being 
against  public  policy,  because  its  enforcement  would  involve 
an  inquiry  into  those  private  matters  of  the  family  which  the 
law,  in  the  interest  of  society,  holds  sacred.^  An  undertaking, 
entered  into  after  testator's  death,  to  abide  by  the  provisions 
of  the  will,  is  calculated  to  avoid  family  controversies,  to 
adjust  doubtful  rights,  to  preserve  family  harmony,  and  to 
promote  justice,  and  is  not  in  contravention  of  public  policy.* 

§  1544.  Contracts  relating  to  divorce. — Marriage  is  more 
than   a  mere    civil    contract;  it   is  a  matter  of  state  concern, 

the  offense  that  there  should  be  a  suit  and  the  suit  was  settled  and  dismissed 

or  an  antagonistic  proceeding  between  by  the  plaintiff,  she  condoning  his  of- 

parties,  in  which  assistance  is  to  be  fense   of   adultery   and   returning   to 

rendered  in  the  litigation.     Here  the  live  with  him,  he  giving  his  note  in 

service  called  for  by  the  contract  was  settlement.     The  note  was  held  valid, 

of  a  different  kind.      It  looked  solely  We  have  not  held  in  this  case  that,  if 

to  a  compromise  and  termination  of  the  plaintiff  was  seeking  to  recover 

the  controversy.     All  the  reasons  re-  on  an  absolute  promise  to  pay  because 

lied  on  in  Manning  v.  Sprague,  148  of    any   consideration,    the    contract 

Mass.  18 ;  18  N.  E.  Eep.  673,  for  hold-  would  not   be  good,  nor  do  we  hold 

ing  that  the  contract  was  not  cham-  that  it  would.    AVe  only  say  now  that, 

pertous  to  exist  in  this  case,  and  there  with   the  conditions  of  this  contract 

are  others  which  make  the  case  much  as  to    payments,  its  enforcement  is 

stronger  for  the  plaintiff  than  that  against  public  policy." 

was."  2  Barrett  v.  Garden,  65  Vt.  431 ;   26 

'  Miller  v.  Miller,  78  Iowa,  177,  per  Atl.  Eep.  530.     And  see  Johnson  ii. 

Granger,  J.:     "The   cases   to   which  Hubbell,  10  N.  J.  Eq.  332;    66  Am. 

we  are  referred  by  appellant  are  un-  Dec.  773 ;  Fulton  v.  Smith,  27  Ga.  413 ; 

like  this  as  to  their  facts.      The  case  Carmichael  v.  Carmichael,  72    Mich, 

of  Adams  v.  Adams,  91  N.  Y.  381,  is  76;  Huguley  )).  Lanier,  86  Ga.  636. 
where  a  suit  for  divorce  was  pending. 
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and,  when  the  relation  is  created,  it  can  not  be  dissolved  by 
agreement  of  the  parties.  An  agreement  that  the  defendant 
in  a  divorce  suit  will  not  make  a  defense,  or  having  for  its  ob- 
ject the  dissolution  of  a  marriage,  or  designed  to  promote  and 
facilitate  a  divorce,  is  void  as  being  contrary  to  public  policy. 
So  any  promise  founded  on  such  agreement  is  void  and  will 
not  be  enforced.'  A  contract  intended  to  facilitate  the  pro- 
curing of  a  divorce  at  the  suit  of  either  of  the  parties  thereto 
is  void.^  While  proceedings  for  a  divorce  were  pending,  the 
parties  contracted  in  writing  through  a  trustee  for  the  wife,  by 
which,  if  a  divorce  was  obtained  without  alimony,  certain 
deeds  and  policies  deposited  by  the  husband  with  a  third 
party  were  to  be  delivered  to  the  wife's  trustee.  It  was  held 
that  the  contract  was  contrary  to  public  policy,  and  could 
not  be  enforced.'  Where  a  divorce  is  wrongfully  obtained, 
a  subsequent  agreement  between  the  parties  not  to  disturb  it 
is  against  public  policy  and  void.* 

§  154:5.   Inducing  discontinnance  of  divorce  proceedings. — 

Where  a  husband,  guilty  of  extreme  cruelty  to  his  wife,  who 
thereupon  left  him  and  consulted  counsel  as  to  obtaining  a 

'Blank  v.  Nohl,  112  Mo.  159,  per  very  evident  that  their  purpose  was  to 

Black,    J.:       "The    authorities    are  facilitate  the  procuring  of  a  divorce 

numerous  to  the  effect  that  any  agree-  at  the  suit  of  one  or  the  other  of  the 

ment  that  the  defendant  in  a  divorce  parties.      That  all  similar  agreements 

suit  will  not  make  a  defense,  or  hav-  are  contrary  to  the  settled  policy  of 

ing  for  its  object  the  dissolution  of  a  the  law  and  therefore  void,  is  a  propo- 

marriage  contract,  or  designed  to  pro-  sition  which  will   not    seriously    be 

mote  and  facilitate  a  divorce,  is  void,  controverted  at  this  late  day.     From 

because  opposed  to  the  policy  of  the  the  multitude  of  cases  in  point  in  this 

law ;    and  any  promise  founded  on  country  and  England,  it  is  sufficient 

such  an  agreement  is  also  void,  and  to  cite  the  following :     St.  John  v.  St. 

should  not    be  enforced.      Sayles  v.  John,  11  Ves.  526;  Merryweather  v. 

Sayles,  21  N.  H.  312;  Cross  v.  Cross,  Jones,  4  Giff.  509;  Sayles  v.  Sayles,  21 

58  N.  H.  373;  Viser  v.  Bertrand,  14  N.  H.  312;  Durant  v.  Titley,  7  Price, 

Ark.  267;  Stoutenburg  t).  Lybrand,  13  577;  Muckenburg   u.  Holler,  29  Ind. 

Ohio  St.  228;  Kilborn  j).  Field,  78  Pa.  139;  Hamilton   v.    H.imilton,   89   111. 

St.  194;  Adams  v.  Adams,  25  Minn.  349.     See  also,  Addison  on  Contracts, 

72;    Muckenburg  v.    Holler,  29  Ind.  254;  2  Bishop  on  Marriage,  Divorce 

139;  Phillips  v.  Thorp,  10  Ore.  494."  and  Separation  (5th  ed.),  239." 

2  Wilde  W.Wilde,  37  Neb.  891;  56  N.  »  Speck  v.  Dausman,   7   Mo.   App. 

W.  Rep.  724,  per  Post,  J.:    "Constru-  165. 

ing  the  two  instruments  together,  it  is  *  Comstock  v.  Adams,  23  Kan.  513. 
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divorce  and  alimony,  gave  a  note  to  a  trusteee  for  her  ben- 
efit, in  consideration  that  she  would  drop  the  divorce  pro- 
ceedings and  return  to  him  and  live  with  him  as  his  wife, 
and  the  wife  returned  to  him  and  lived  with  him  as  his  wife 
until  his  death,  it  was  held  that  the  consideration  for  the 
note  was  illegal.* 


§  1546.    The  same  subject  continued. — Plaintiff  having  com- 
menced an  action  against  defendant,  her  husband,  for  divorce 


•  Merrill  v.  Peaslee,  146  Mass.  460, 
per  Allen,  J. :  "The  note  was  given 
to  carry  out  a  contract  between  hus- 
band and  wife,  by  which,  in  consider- 
ation that  she  should  live  with  him  as 
his  wife  during  their  joint  lives,  he 
was  to  cause  to  be  paid  to  her  §5,000 
after  his  decease,  if  she  survived. 
The  consideration  of  the  note  was  the 
agreement,  or  the  performance  of  the 
agreement,  of  the  wife  to  live  in  mari- 
tal relations  with  her  husband.  It 
was  not  to  perform  some  service  for 
him  which  could  be  hired,  as  to  keep 
his  house,  or  nurse  him  in  sickness, 
but  to  give  him  the  fellowship  and 
communion  of  a  wife.  This  is  not  a 
service  which  the  wife  can  sell  or  the 
husband  buy.  Perhaps  a  husband  can 
hire  his  wife  to  do  anything  for  him 
which  a  servant  can  be  hired  to  do,  or 
can  buy  of  her  anything  that  is  the 
subject  of  barter;  but  a  servant  can 
not  be  hired  to  fulfill  the  marital  rela- 
tion, and  the  fellowship  of  the  wife  is 
not  an  article  of  trade  between  hus- 
band and  wife.  Like  parental  au- 
thority and  filial  obedience,  conjugal 
consortium  is  without  the  range  of 
pecuniary  considerations.  The  law 
fixes  and  regulates  it  on  public  con- 
siderations, and  will  not  allow  the 
parties  to  discard  and  resume  it  for 
money.  It  is  the  same  when  the  mis- 
conduct of  one  party  has  given  to  the 
other  the  option  to  withdraw  conjugal 
fellowship.  It  is  not  a  mere  personal 
right  affecting  only  the  parties  to  the 


marriage,  but  a  right  which  is  an  in- 
cident of  the  status  of  marriage,  and 
which  affects  children,  the  family  and 
society,  and  which  must  be  exercised 
upon  considerations  arising  from  the 
nature  of  the  right.  It  is  given  to  the 
injured  party  to  be  used  in  the  inter- 
ests of  justice  and  of  society.  It  is 
as  much  against  public  policy  to  re- 
store interrupted  conjugal  relations 
for  money  as  it  is  to  continue  them 
without  interruption  for  the  same  con- 
sideration. The  right  of  condonation 
is  not  exercised  for  the  sale  of  justice 
to  the  injured  party,  or  with  regard 
to  the  rights  of  others  or  the  interests 
of  the  public, when  it  is  sold  for  money, 
and  the  law  can  not  recognize  such  a 
consideration  for  it;  it  implies  for- 
giveness founded  on  the  supposed 
penitence  of  the  wrong-doer  and  the 
hope  that  he  will  not  again  offend. 
The  resumption  of  marital  intercourse, 
after  a  justifiable  separation,  without 
such  forgiveness,  and  only  for  money, 
shows  connivance  rather  than  con- 
donation. See  Copeland  v.  Boaz,  9 
Baxter  (Tenn.),  223 ;  Van  Order  u.Van 
Order,  8  Hnn(N.Y.),  315;  Eoberts  u. 
Frisby,  88  Texas,  219 ;  INIiller  v.  Miller, 
78  Iowa,  177;  35  N.  W.  Eep.  464;  42 
N.  W.  Rep.  641 ;  Adams  v.  Adams,  91 
N.  Y.  381;  Garth  r.  Earnshaw,  3  Y. 
&  C.  584;  Gipps  v.  Hume,  2  Johns.  & 
Hem.  (Md.)517;  Brown  v.  Brine,  1 
L.  R.  Exch.  D.  5."  Holmes,  C'  Allen 
and  Knowlton,  J.  J.,  dissenting. 
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a  vinculo,  and  having  examined  a  witness  conditionally,  who 
testified  to  the  acts  of  adultery  charged,  in  consideration  of 
his  executing  to  her  father,  for  her  benefit,  a  note  for  one 
thousand  dollars,  agreed  to  and  did  discontinue  the  action 
without  costs.  In  an  action  upon  the  note,  it  was  held,  that 
it  was  given  for  a  good  consideration  and  was  valid  ;  that  the 
transaction  could  not  be  regarded  as  against  public  policy.^ 
A  postnuptial  contract,  the  main  object  of  which  was  the  set- 
tlement of  differences  between  husband  and  wife  which  had 
caused  a  temporary  separation,  is  founded  upon  sufficient 
consideration;  and  after  it  has  been  fully  executed  by  husband 
and  wife  during  their  lives,  a  provision  therein  in  favor  of 
the  wife's  issue  by  a  former  marriage,  contingent  upon  the 
husband  surviving  his  wife,  and  dying,  will,  after  the  happen- 
ing of  said  contingency,  be  enforced  in  the  settlement  of  the 
husband's  estate.^  The  giving  up  or  refraining  from  proceed- 
ings for  a  divorce  and  alimony,  which  the  wife  is  entitled  to 
maintain,  is  both  a  sufl&cient  and  a  legal  consideration.' 

§  1547.    Contract  to  pay  divorced  wife  wMIe  unmarried. — 

A  contract  whereby  a  man  agrees  to  pay  his    divorced  wife  a 

^  Adams  v.  Adams,  91  N.  Y.  381,  per  promises,  especially  if  they  are  made 

Eapallo,  J. :     "We  are  unable  to  per-  in  good  faith  and  with  full  disclosure, 

ceive  on   what  ground  the  arrange-  are  favored  in  equity  and  may  be  sus- 

ment  can  be  regaiHied  as  against  pub-  tained  by  the  court,  albeit,  perhaps, 

lie  policy.     It  tended  to  restore  peace  resting  upon  grounds  which  would  not 

and  harmony  between  husband  and  have  been  satisfactory  if  the  transac- 

wife,  and  renew  their  conjugal  rela-  tion  had  occurred  between  strangers." 

tions.     Agreements  to  separate  have  Bispham's  Equity,  §  189.    The  same 

been  regarded  as  against  public  pol-  principle  is  distinctly  recognized  by 

icy,  but  it  would  be  strangely  incon-  many  of  our  own  cases,  among  which 

sistent  if  the  same  policy  should  con-  maybe  mentioned  Share  v.  Anderson, 

demn  agreements  to   restore  marital  7    S.    &    R.    43;  Barton  v.   Wells,  5 

relations  after  a  temporary  separation  Wharton,    225 ;     Smith    v.  Warden, 

had  taken  place.  While  the  law  favors  19Pa.  St.  424;    Worrall's  Accounts,  5 

the    settlement  of  controversies  be-  W.  &  S.  Ill;  Ackla  v.  Ackla,  6  Pa. 

tween  all  other  persons,  it  would  be  a  St.  228;  Fulton  v.  Moore,  25  Pa.  St. 

curious   policy  which  should   forbid  468;    Walworth  v.  Abel,  52    Pa.  St. 

husband  and  wife  to  compromise  their  370." 

differences,  or  preclude   either  from        'Wilson  v.  Wilson,   1  H.   L.  Cas. 

forgiving  a  wrong  committed  by  the  538,  574;   5  H.    L.   Cas.  40;    Hart  ■». 

other."  Hart,  L.   R.    18    Ch.   Div.  670,   685; 

2  Burkholder's  Appeal,  .105  Pa.  St.  Sterling  v.  Sterling,  12  Ga.  201,  204. 
31,   per  Paxson,   J. :     "Family  com- 
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specified  sum  per  month  so  long  as  she  remains  unmarried, 
no  obligation  being  imposed  on  her  not  to  marry,  is  not  a  con- 
tract in  restraint  of  marriage,  and  not  involving  questions  of 
morals  or  public  policy  it  can  not  be  avoided  on  any  of  these 
grounds.'  As  a  general  rule,  if  a  contract  between  husband 
and  wife  be  just  and  reasonable,  and  would  be  good  at  law 
when  made  by  the  husband  with  a  trustee  for  the  wife,  it  will 
be  upheld  in  equity.  But  a  contract  by  the  wife  with  the 
husband  not  to  sue  for  alimony  for  a  certain  time  is  against 
public  policy,  and  is  not  reasonable  and  just  to  the  wife,  and, 
therefore,  will  not  be  enforced.  But  the  wife  seeking  equity 
must  render  it,  and  is,  therefore,  chargeable  in  an  action  for 
alimony  with  whatever  she  may  have  received  under  the 
contract.^ 


§  1548.    Compounding  a  felony. — Where  a  man  having  been 
lodged  in   jail  upon  a  criminal  prosecution  against  him  for 


'  Jones  t).  Jones,  1  Colo.  App.  28;  27 
Pao.  Rep.  85,  per  Eichmond,  J. :  "A 
decree  of  divorce  of  its  own  force  does 
not  have  the  effect  of  terminating  the 
prior  agreement  for  separate  support. 
Some  contracts  of  separation  might 
offend  public  policy  and  others  not. 
Certainly  there  are  cases  where  a 
wife  would  be  justified  in  separating 
from  her  husband,  and  asking  support 
from  him,  notwithstanding  the  sepa- 
ration." Carey  v.  Mackay,  82  Maine, 
616;20Atl.  Rep.  84.  An  agreement 
for  support  is  not  abrogated  by  a  sub- 
sequent divorce  of  the  parties,  at  least 
when  no  provision  for  alimony  was 
made  in  the  decree  of  divorce.  Clark 
V.  Fosdick,  118  N.  Y.  7;  22  N.  E.  Rep. 
1111;  Galusha  v.  Galusha,  116  N.  Y. 
635 ;  22  N.  E.  Rep.  1114 ;  Pettit  v.  Pet- 
tit,  11)7  N.  Y,  677;  14  N.  E.  Rep.  500. 

^ Evans  ».  Evans, '.l.>  Ky.  5]().  per 
Holt,  C.  J. :  "It  has  been  sidd  by 
this  court  tljat  while  a  contract  made 
between  tbcm  when  living  in  amity 
for  the  payment  of  a  cei'tain  Bum  by 
the  husband  to  the  wife  in  view  of  a 
future  separation  would  be  void  as 


against  public  policy,  yet  this  would 
not  be  so,  if  made  on  account  of  pre- 
vious separation,  or  in  contemplation 
of  immediate  separation.  Loud  v. 
Loud,  4  Bush.  (Ky.)  453.  In  other 
words,  some  contracts  between  them 
are  enforced  in  equity,  not  because  of 
the  agreement  merely,  but  because  the 
transaction,  being  just  and  reasona- 
ble, the  wife  has  no  equity  outside  of 
it.  Here,  the  claim  of  the  wife  for  al- 
imony is  met  by  the  plea  that  she 
agreed,  for  a  valuable  consideration 
not  to  sue  for  it  for  a  year.  Such  a 
contract  should  not  be  upheld.  It 
is  in  violation  of  public  policy ;  it  is 
inconsistent  with  the  full  course  of 
justice;  it  is  not  reasonable  and  just 
to  the  wife.  The  husband,  during 
that  period  covered  by  the  contract, 
might  dispose  of  his  entire  estate.  It 
would  likely  work  a  defeat  of  justice, 
and  render  the  innocent  and  unof- 
fending wife  a  punper.  It  does  not 
fully  protect  her  rights,  and  should 
not,  therefore,  be  enforced.  Brown 
on  Divorce  and  Alimony,  p.  270." 
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obtaining  goods  under  false  pretenses,  his  wife  executed  her 
note  and  mortgage  to  the  complainant  in  consideration  of  the 
witlidrawal  of  the  prosecution,  it  was  held  that  the  instru- 
ments were  void.'  Where  one  signs  a  mortgage  in  considera- 
tion of  a  belief  tliat,  by  signing  it,  a  criminal  prosecution 
against  her  husband  and  son  will  be  stayed,  the  mortgage  is 
void;  and  this,  whether  the  prosecution  is  in  fact  stayed  or 
not,  and  without  regard  to  whether  direct  promises  that  it 
should  be  were  or  were  not  made.^  A  contract  can  not  be 
avoided  on  the  ground  that  it  was  made  to  compound  a  felony, 
unless  it  be  shown  that  a  crime  was  committed,  and  that  there 
was  an  agreement  not  to  prosecute.  Threats  to  prosecute,  un- 
less a  certain  security  was  given,  will  not  justify  the  inference 
that  if  the  security  was  given  the  agreement  was  that  no  pros- 
ecution would  follow.'  A  contract  is  not  void  because  the 
consideration  was  the  compromise  of  a  felony,  where  it  does 
not  appear  whether  the  compromise  was  for  forbearance  to 
proceed  criminally  or  in  a  civil  action.'  A  contract  by  an  at- 
torney at  law  for  a  contingent  fee  to  procure  the  settlement  of 
a  criminal  charge  for  fornication  is  against  the  policy  of  the 
law  and  can  not  be  enforced.*  A  contract  to  use  every  legal 
and  proper  endeavor  to  have  criminal  prosecutions  dismissed 
against  the  promisee,  was  held  to  be  against  public  policy  and 
void.' 

§  1549.    When  contract  compounding  felony  is  not  void. — 

Where  the  plaintiffs  gave  a  written  undertaking  to  defendant 
society  to  make  good  part  of  a  debt  arising  from  the  criminal 
default  of  the  secretary  of  the  society,  which  was  expressed  to 
be  given  in  consideration  of  the  society  not  suing  the  secretary 
for  the  amount,  and  the  society  had  threatened  to  prosecute 
the  secretary,  and  plaintiffs,  in  giving  this  undertaking  were, 
as  was  well  known  to  the  directors  of  the  society,  actuated  by 

1  McMahon  v.  Smith,  47  Conn.  221;  « Malli  v.  Willett,  57  Iowa,  705. 

36  Am.  Rep.  67,  ^  Ormerod  v.  Dearman,  100  Pa.  St. 

'  Riddle  V.  Hall,  99  Pa.  St.  116.  561. 

'  Swope  ».  Jefferson  Fire   Ins.  Co.,  ^  Averbeck  v.  Hall,  14  Bush  (Ky.), 

93  Pa.  St.  251.  505. 
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the  desire  to  stop  the  prosecution,  it  was  held  that  it  was  a 
term  of  the  agreement  that  there  should  be  no  prosecution,  and 
that  the  agreement  was  void.'  Under  Georgia  code,  declaring 
that,  if  the  consideration  of  a  contract  be  illegal  in  whole  or 
in  part,  the  whole  promise  fails,  a  note  and  mortgage  given  in 
part  upon  an  agreement,  express  or  implied,  to  settle  or  pre- 
vent a  criminal  prosecution,  and  in  part  to  repay  money  due 
the  mortgagee,  are  void,  unless  the  case  falls  within  some  ex- 
press statute  authorizing  settlement.^  A  note  payable  to  one 
who,  for  the  sole  purpose  of  intimidating  the  maker,  illegally 
and  fraudulently  procured  a  warrant  for  his  arrest  on  a  charge 
of  embezzlement,  is  void  under  the  California  civil  code,  be- 
cause it  was  given  to  relieve  the  maker  from  responsibility  for 
crime;  and  such  invalidity,  although  not  pleaded  by  the  maker, 
will  defeat  a  recovery.'  But  to  avoid  an  obligation,  on  the 
ground  that  it  was  given  to  compound  a  felony,  it  is  necessary 
to  show  that  there  was  some  agreement  or  promise,  on  the  part 
of  the  obligee,  to  forbear  prosecution  for  the  crime  or  to  sup- 
press evidence  that  would  tend  to  prove  it.*  Where  a  person 
has  voluntarily,  without  the  coercion  of  force  or  threats,  given 
his  promissory  note  to  compound  a  crime,  and  has  been  com- 
pelled to  pay  the  same,  it  having  been  transferred  to  a  bona  fide 
holder  for  value  before  maturity,  he  can  not  maintain  an  action 
against  the  one  to  whom  the  note  was  so  given  to  recover  back 
the  moneys  paid.° 

'Jones  V.  Merionethshire  Building  given   to   warrant  such  finding.     We 

Society,  L.  R.  (1891)  2  Ch.  587.  thinlj  that  the  Barretts  failed  to  bring 

^  Small  V.  Williams,  87  Ga.  681.  the  case  within  the  rules  that  author- 

^  Morrill  v.  Nightingale,  93  Cal.  452,  ize  courts   to   annul  contracts  on  the 

approving    Wight    v.   Rindskopf,    43  ground   of  duress   or  fraud,  or  for  the 

Wis.  344.  reason  that  an   agreement  or  promise 

*  Barrett  v.  Weber,  125  N.  Y.  18,  per  to  compound  a  felony  was  an  element 

O'Brien,  J.:  "In   order  to  avoid  the  inducing  the   execution  and  delivery 

bond   and    mortgage  on   the    ground  of  the  instruments.    Haynes  v.  Rudd, 

that  they  were  given  to  compound  a  83  N.  Y.  251 ;  Metropolitan  Life  Ins. 

felony,  it  was  necessary  to  show  that  Co.  v.    Meeker,  85   N.  Y.   614;    Mc- 

there  was   some  agreement  or  prom-  Pherson  v.  Cox,  86  N.  Y.  472 ;    Dun- 

ise  on  the  part  of  the  mortgagee  to  ham    v.    Griswold,    100    N.  Y.    224; 

forbear  prosecution   for  the  crime,  or  Haynes  v.  Rudd,  102  N.  Y.  372." 

to  suppress  evidence  that  would  tend  ^  Haynes  v.  Rudd,  83  N.  Y.  251,  per 

to  prove  it.    Nothing  of  this  kind  is  Folger,  Ch.  .!..  "If  there  was  simply 

found,  and  no  sufficient  evidence  was  a  compounding  of  felony,  both  plaint- 
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§  1550.  Agreements  to  stifle  prosecution. — An  agreement 
to  stifle  a  prosecution,  or  to  withhold  testimony  therein,  is  ab- 
solutely void,  and  no  recovery  can  be  had  on  a  promissory  note 
given  in  consideration  of  such  an  agreement.' 

§  1551.  The  same  subject  continued — Restoring  considera- 
tion.— A  contract,  the  consideration  of  which,  in  whole  or  in 
part,  is  the  suppression  of  a  criminal  prosecution,  is  without 
any  legal  efficacy,  either  as  a  cause  of  action  or  as  a  defense  to 
an  action  not  founded  on  or  arising  out  of  the  agreement.  The 
rule  that  a  party  who  would  rescind  a  contract  must  restore 
what  he  has  received  under  it,  does  not  apply  to  contracts 
founded  on  an  illegal  consideration,  and  void  for  that  reason.^ 


iff  and  defendant,  on  an  equality, 
agreeing  that  the  plaintiff  should  give 
his  written  promise  to  the  defendant, 
and  that  therefor  the  defendant  should 
give  his  oral  promise  to  conceal  the 
felony,  and  abstain  from  prosecuting 
it,  and  withhold  the  evidence  of  it, 
then  they  were  in  pari  delicto,  and  the 
law  will  leave  them  where  it  finds 
them.  Fivaz  v.  Nioholls,  2  0.  B.  501. 
To  give  the  plaintiff  any  claim  to  re- 
cover, he  must  'show  that  he  was  in 
such  plight  from  the  force  or  threats 
of  the  defendant  as  that  he  was  in  du- 
ress, and  gave  the  note  without  fcsing 
willing  to,  to  escape  the  predicament 
in  which  that  force  or  those  threats 
put  him." 

1  Friend  v.  Miller,  152  Kan.  139;  34 
Pac.  Rep.  897,  per  Johnston,  J. :  "A 
number  of  civil  actions  between  these 
parties  had  been  commenced,  and  to 
settle  all  differences  between  them  an 
agreement  was  made  for  the  compro- 
mise and  dismissal  of  the  civil  ac- 
tions; and  this  agreement  appears 
from  some  testimony  to  have  involved 
also  the  discontinuance  of  the  prose- 
cution in  Utah,  and  the  surrender  by 
Miller  of  the  testimony  of  which  he 
had  control  that  might  be  used  in  that 
prosecution.  In  consideration  of  these 
agreements  the   note  in  question  was 


given.  There  can  be  no  question  that 
an  agreement  iot  the  purpose  of  sti- 
fling criminal  prosecutions,  or  for  the 
withholding  of  proof  so  as  to  obstruct 
the  course  of  public  justice,  is  abso- 
lutely void.  The  defendants  in  the 
prosecution  were  charged  with  a  forg- 
ery, and  the  compounding  of  such  an 
offense  is  itself  a  felony.  An  agree- 
ment or  understanding,  express  or 
implied,  to  conceal  a  felony,  or  to  ab- 
stain from  a  prosecution  thereof,  or 
to  withhold  any  evidence  thereof,  is 
punishable  by  confinement  at  hard 
labor  for  a  term  not  exceeding  five 
years.  Crimes  Act,  §  161.  If  the  con- 
sideration for  the  note  was  that  Miller 
should  withhold  or  suppress  material 
evidence,  and  prevent  further  prose- 
cution of  the  charge,  or  if  these  things 
were  a  part  of  the  consideration  for 
the  note,  it  would  vitiate  the  whole, 
and  no  recovery  could  be  had  upon 
it.  Gerlach  v.  Skinner,  34  Kan.  86; 
8  Pac.  Pep.  257;  Hinnen  v.  Newman, 
35  Kan.  709 ;  12  Pac.  Rep.  144 ;  Haynes 
V.  Rudd,  102  N.  Y.  372;  7  N.  E.  Rep. 
287." 

2  Springfield,  etc.,  Ins.  Co.i).  Hull,  51 
Ohio  St.  270;  37  N.  E.  Rep.  1116,  per 
Williams,  J. :  "The  illegal  character 
of  the  agreement,  and  the  plaintifl's 
connection  with    it,  were  alleged  in 
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§  1552.  Promise  not  to  prosecute  witness. — An  agreement 
with  one,  jointly  indicted  with  others,  that  in  case  he  will  tes- 
tify fully  and  candidly,  the  facts, will  be  presented  to  the  court 


his  bill,  and  constituted  the  only 
ground  for  the  relief  he  prayed  for ; 
and  it  was  held  no  relief  could  be 
granted  him  on  such  a  cause  of  ac- 
tion. Upon  the  same  principle  the 
plaintiff  in  Thomas  v.  Cronise,  16 
Ohio,  54,  and  Kahn  v.  Walton,  46 
Ohio  St.  195;  20  N.  E.  Rep.  203,  were 
denied  the  remedy  sought  in  those 
cases.  And  in  Hooker  v.  De  Palos, 
28  Ohio  St.  251,  which  was  an  action 
to  recover  hack  money  paid  in  the 
part  performance  of  an  illegal  agree- 
ment, the  plaintiff  was  defeated  on 
the  same  ground.  In  all  of  these 
cases,  and  others  of  like  character, 
where  the  plaintiff  failed  to  obtain 
the  relief  he  desired,  his  cause  of  ac- 
tion was  founded  upon  or  arose  out  of 
the  illegal  transaction,  and  in  that  im- 
portant and  decisive  feature  the  case 
before  us  is  distinguished  from  them. 
It  was  held  in  James  v.  Roberts,  18 
Ohio,  548,  that  a  court  of  chancery 
will  restrain  the  collection  of  a  note 
and  mortgage  procured  by  threats  of 
a  groundless  prosecution.  The  court, 
in  distinguishing  that  case  from  Roll 
V.  Raguet,  supra,  say  that  in  the  latter 
'Raguet  agreed  that  he  would  not  only 
not  prosecute,  but  would  use  his  influ- 
ence to  prevent  a  prosecution,  and 
that  he  would  not  appear  as  a  witness 
against  the  accused.'  The  doctrine 
of  the  Roll  case  is  recognized,  but  in 
holding  that  it  did  not  apply  to  the 
James  case  the  court  say  'that  James 
was  entirely  innocent  of  the  crime 
charged  against  him,  and  that  was 
known  to  all  parties  concerned  ;  that 
the  charge  was  got  up  merely  for  the 
purpose  of  extorting  money  from  him 
by  operating  upon  his  fears  ;  and  that, 
fearing  the  consequence  of  the  prose- 
cution,   notwithstanding     his    inno- 


cence, he  executed  the  note  and  mort- 
gage.' And,  further,  that  'a  true 
public  policy  requires  that  all  ground- 
less prosecutions  should,  if  possible, 
be  prevented,  and  that  every  facility 
shall  be  afforded  to  the  innocent  to 
escape  from  such  a  calamity;  and  we 
think  an  innocent  party  may,  with 
great  propriety,  ask  to  be  relieved 
froir>  the  consequences  of  a  ground- 
less charge.'  While  this  case  does 
not  overrule  that  of  Moore  v.  Adams, 
supra,  or  even  refer  to  it,  we  regard 
it  as  containing  important  qualifica- 
tions of  the  doctrine  of  that  case, 
which  are  sustained  by  well-consid- 
ered adjudications  elsewhere ;  among 
them:  Heckman  v.  Swartz,  50  Wis. 
2(i7 ;  6  N.  W.  Rep.  891 ;  Atkinson  v. 
Denby,  6  Hur).  &  N.  778;  7  Hurl.  & 
N.  933;  30  Law  J.  Exch.  361;  Hull- 
horst  u.  Scharnc-,  J6  Neb.  57;  17  N. 
W.  Rep.  2.59.  A  p«irty  who  in  the 
free  exercise  of  his  faculties  enters 
into  an  unlawful  agreement,  does  not 
stand  in  precisely  the  same  position 
as  one  who  executes  such  a  contract 
under  duress.  There  is  no  contract 
without  the  consent  of  the  parties  to 
its  terms,  and  there  is  no  consent 
when  the  free  agency  of  one  party  is 
overcome;  and  it  can  be  of  no  prae- 
tioal  consequence  whether  it  be  over- 
come through  fear  of  loss  of  life,  or 
of  limb,  or  througli  fear  of  imprison- 
ment. The  latter  may  be  as  potent 
as  either  of  the  others,  and,  with 
some  individuals,  more  so.  Nor  can 
we  think  a  sound  rule  requires  that 
the  threat  of  either  should,  in  all 
cases,  be  such  as  would  operate  upon 
persona  of  ordinary  iirmness,  and 
inspire  in  them  a  just  fear.  The  ques- 
tion in  each  case  must  be  whether  the 
person   threatened   was   deprived  of 
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with  a  recommendation  on  the  part  of  the  prosecutor  or  prose- 
cuting officer,  that  a  nolle  prosequi  be  entered  as  to  him,  is  not 
against  public  policy.' 

§  1553.   Immoral   coasideration  —  Illicit  intercourse.  —  A 

promise  of  marriage  on  condition  of  illicit  intercourse  is  void.^ 
A  contract  made  in  consideration  of  future  illicit  sexual  inter- 
course is  void,  and  the  woman  can  not  recover  under  such  con- 
tract, although  it  has  been  performed  on  her  part. ^  Apromii^e 
by  the  putative  father  to  pay  for  the  board  of  a  woman  and  her 
bastard  child,  the  purpose  of  both  parties,  express  or  tacit,  be- 
ing to  facilitate  a  continued  state  of  cohabitation  between  the 


his  freedom  of  will,  and  that  is  a 
question  of  fact,  in  the  determination 
of  which  regard  should  be  had  to  the 
nature  of  the  threats,  the  sex,  age, 
and  condition  of  life  of  the  party,  and 
the  attending  circumstances.  In  the 
proper  application  of  the  rule  to  the 
record  before  us,  we  are  not  prepared 
to  say  the  jury  was  not  authorized  to 
find  that  the  agreement  relied  on  as  a 
defense  was  procured  from  the  plain- 
tiff by  duress,  and  therefore  void.  In 
that  event,  she  was  not  in  pari  delicto, 
and  under  the  authority  of  James  v. 
Roberts,  supra,  might,  if  necessary, 
have  maintained  an  action  to  set  it 
aside.  But,  as  has  already  been 
shown,  that  was  unnecessary.  The 
plaintiff  might,  as  she  did,  resist  the 
agreement  on  the  ground  that  it  was 
illegal,  when  set  up  in  defense  to  her 
action." 

1  Nickelson  v.  Wilson,  60  N.  Y.  362, 
per  Rapallo,  J. :  "The  promised  in- 
terposition in  behalf  of  the  plaintiff 
was  upon  the  condition  that  he  should 
testify  to  all  he  knew.  The  arrange- 
ment had  not  in  view  the  suppression 
of  any  evidence,  but  rather  the  elicit- 
ing of  the  truth ;  and  the  recommen- 
dation which  the  prosecutor  agreed  to 
give  if  the  plaintiff  should  testify  fully 
was  simply  that  the  course  which  was 
usual  in  such  cases  should  be  pur- 


sued. The  plaintiff  could  not  be 
called  as  a  witness  on  the  trial  of  the 
indictment  except  with  the  assent  of 
the  district  attorney,  and  it  was  even 
then  discretionary  with  the  court 
whether  or  not  to  admit  him  to  tes- 
tify. If  he  appeared  to  be  the  princi- 
pal offender  he  would  be  rejected.  If 
the  court  admitted  him  and  he  testified 
fully  and  candidly,  there  was  an  im- 
plied promise  of  immunity  on  the  part 
of  the  government.  People  v.  AVhip- 
ple,  9  Cow.  (N.Y.)  707,  716,  where  the 
state  desires  to  call  as  a  witness  one 
of  several  defendants,  jointly  indicted 
and  tried,  this  can  be  done  only  by 
discharging  the  witness  from  the  rec- 
ord, as  by  the  entry  of  a  nolle  prosequi, 
etc.  1  Greenleaf  on  Evidence,  §  363. 
If  an  accomplice  be  admitted  to  tes- 
tify and  appear  to  have  acted  in  good 
faith  in  giving  testimony,  the  govern- 
ment is  bound  in  honor  to  discharge 
him.  United  States  v.  Lee,  4  Mc- 
Lean (U.  S.  C.  C),  103.  The  English 
practice  under  such  circumstances  is, 
when  the  witness  makes  a  clean 
breast,  to  grant  a  pardon." 

2  Baldy  v.  Stratton,  11  Pa.  St.  316. 

'Walker  v.  Gregory,  36  Ala.  180; 
Winebinner  v.  Weisiger,  3  T,  B.  Mon. 
(Ky.)  32;  Sherman  v.  Barrett,  1  Mc- 
Mullen  L.  (S.  Car.),  147 ;  Singleton  v. 
Bremar,  Harp.  L.  (S.  Car.)  201. 
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promiser  and  woman,  is  void;  but  the  purpose  must  be  clearly 
proved,  and  is  not  to  be  inferred  merely  from  the  previous  co- 
habitation although  that  was  known  to  the  promisee  and  she 
is  the  mother  of  the  woman.'  Immoral  or  illegal  contracts 
will  not  be  enforced;  but  if  executed,  courts  will  not  disturb 
them,  but  will  leave  the  parties  as  they  find  them.^  Where  a  con- 
tract grows  immediately  out  of,  and  is  connected  with,  an  ille- 
gal or  immoral  act,  a  court  of  justice  will  not  lend  its  aid  to 
enforce  it,  and  if  the  contract  is  connected  in  part  only  with 
the  illegal  transaction,  and  growing  immediately  out  of  it,  al- 
though it  be  in  fact  a  new  contract,  it  is  equally  tainted  by  it.' 

§  1554.   The  same  subject  continued — Past  immoral  acts. — 

A  woman  married  a  man,  by  whom  she  became  the  mother  of 
two  children.  She  subsequently  discovered  that  he  had  a  wife 
living,  from  whom  he  had  not  been  divorced.  He  then  made 
to  her  an  assignment  of  a  mortgage.  It  was  held  that  the  as- 
signment was  a  meritorious  act  and  not  impeachable  for  im- 
morality of  consideration.*  An  agreement  made  as  an  indem- 
nity against  the  consequences  of  an  illegal  or  immoral  act  to 
be  done  at  a  future  period  is  void;  but  a  person  may  indem- 
nify himself  against  the  consequences  of  an  unlawful  act  al- 
ready done.^  An  executed  contract  for  sale  of  land,  based  upon 
illicit  sexual  commerce,  can  not  be  set  aside  at  the  instance  of 
the  grantor  or  his  heirs  at  law.' 

'■  Trovinger    v.  McBurney,   5   Cow.  '  Gay  v.  Parpart,  106  U.  S.  679,  per 

(N.  Y.)  253.  Miller,  J. :     "  It  was  not  the  case  of  a 

^Howell   V.   Fountain,  3   Ga.    176;  contract  for  future  illicit  intercourse 

Denton  v.   Erwin,   6   La.  Ann.   317;  of    the    class   which   the   authorities 

Hertz  V.  Wilder,    10  La.  Ann.   199;  hold  to  be  against  public  policy,  but 

Summerlin  v.  Livingston,  15  La.  Ann.  an    appropriate  means   of  providing 

519;  White   v.  Hunter,   23  N.   H.   (3  for  the  support  of  a  woman  whom  he 

Fost.)  128 ;  Denton  v.  English,  2  Nott  had  married  while  he  had  a  wife  liv- 

&   M.  (S.  Car.)  581;    Inhabitants   of  ing,    and    of    the   children   resulting 

Worcester  w.  Eaton,  11  Mass.  368.  from  that  marriage." 

3  Toleri).  Armstrong,  4  Wash. (C.C.)  =  Kneelandu.  Rogers,  2  Hall  (N.Y.), 

297;   Armstrong  v.  Toler,  11  Wheat.  579;    Given  v.   Driggs,   1   Cai.  Cases 

(U.    S.)  258;   Dumont  v.  Dufore,   27  (N.    Y.),    450;    Doty   v.   Wilson,   14 

Inrl.  2(i;; ;  Merrick  v.  Trustees,  8  Gill.  Johns.  (N.  Y.)  378. 

(Md.)59;  Forsythe  i-.  State,  6  Ohio,  «  Marksbury    v.    Taylor,    10    Bush 

19;  Brua's  Appeal,  55  Pa.  St.  294.  (Ky.),  519. 
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§  1565.   Letting  house  for  brothel — Prostitute's  board. — A 

brothel  is  a  nuisance  at  common  law,  and  a  contract  to  rent  a 
house  to  be  used  as  a  brothel  is  illegal,  irrespective  of  the  stat- 
ute.' So  also  the  price  of  the  board  and  lodging  of  prostitutes 
is  not  recoverable."  In  order  to  avoid  a  mortgage  given  in  part 
payment  for  a  house  on  the  ground  that  it  was  bought  by  one 
whom  the  grantor  knew  to  be  a  prostitute,  for  immoral  pur- 
poses, it  must  appear  not  merely  that  the  house  was  capable  of 
use  for  such  purposes,  but  that  in  view  of  the  grantee's  means 
and  condition  in  life,  she  could  not  intend  to  use  it  for  a  law- 
ful purpose.' 

§  1556.  The  same  subject  continued. — A  lease  made  with 
the  knowledge  of  the  lessor  that  the  premises  are  to  be  used 
for  purposes  of  prostitution  is  contrary  to  public  policy,  and 
no  rent  can  be  recovered  thereon.* 


'  Ashbrook  v.  Dale,  27  Mo.  App. 
649,  per  Rombauer,  J. :  "The  answer 
simply  claims  the  illegality  of  the 
transaction.  A  bawdy  house  is  a 
common  nuisance  per  se,  and  to  con- 
duct such  a  place  or  lease  property 
for  such  a  purpose  is  a  public  wrong. 
Givens  v.  Van  Studdiford,  86  Mo. 
149.  The  fact  that  the  statute  above 
referred  to  has  no  application  to  the 
city  of  St.  Louis,  can  not  render  that 
lawful  which  is  unlawful  irrespective 
of  the  statute.  If  the  plaintiffs  claim 
that,  owing  to  some  authorized  local 
regulation,  it  was  not  unlawful  to 
keep  such  a  house  in  the  city  of  St. 
Louis,  it  was  incumbent  upon  them 
to  show  it." 

'  Mackbee  v.  Griffith,  2  Cranch  C. 
Ct.  (U.  S.)  336. 

'  Clark  V.  Hagar,  22  Can.  (Sup.  Ct.) 
510. 

'  Hunstock  V.  Palmer,  4  Texas  Civ. 
App.  459  ;  23  S.  W.  Eep.  294,  per  Fly, 
J. :  "This  suit  is  founded  upon  an  ac- 
count for  rent  of  a  house  in  San  An- 
tonio, owned  by  appellant.  Appellee 
rented  it  to  use  for  the  purpose  of  a 
house  of  prostitution,  and  did  use  it 


all  the  time  for  that  purpose.  Appel- 
lant, who  was  plaintiff  in  the  court 
below,  knew  to  what  purpose  it  would 
be  put  when  he  made  the  contract, 
and  was  cognizant  of  the  fact  that  it 
was  all  the  time  being  used  for  im- 
moral and  improper  purposes.  The 
case  was  tried  by  the  judge  of  the  trial 
court  without  the  intervention  of  a 
jury,  and  he  gave  judgment  for  the 
defendant,  for  the  reason,  as  stated  in 
his  conclusions  of  law,  'that  the  con- 
tract of  lease  was  against  public  policy, 
and  therefore  void.'  In  this  action 
of  the  lower  court  we  conclude  there 
was  no  error.  At  the  time  the  con- 
tract of  lease  was  made  there  was  no 
statute  making  it  a  penal  offense  to 
rent  a  house  for  the  purposes  of  pros- 
titution, the  amendmentinoludingthe 
owner  with  the  keeper  in  the  crimii.jil 
act  having  been  passed  on  April  1, 
1889 ;  but  this  will  have  no  importance 
in  shaping  the  opinion  to  which  we 
arrive  in  this  cause.  In  every  civi- 
lized community,  and  among  all  civi- 
lized peoples,  the  crime  of  prostitution 
is  looked  upon  as  one  of  the  most  pro- 
lific of  depravity  and  subversive  of  the 
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§  1557.  Recruiting  business  contracts. — The  business  of 
furnishing  recruits  during  war  is  a  lawful  one,  and  the  mem- 
bers of  a  partnership  formed  for  that  purpose  have  a  right  to 


public  morals.  Statutes  have  been 
passed  against  it,  the  social  ban  has 
been  placed  upon  it,  and  every  moral 
influence  has  been  exerted  to  check 
its  evil  influences.  Under  the  statute 
of  1889  the  owner  of  the  house  that  is 
rented  by  him  knowingly  for  purposes 
of  prostitution  is  made  just  as  crimi- 
nal as  the  keeper.  This  is  referred  to, 
not  because  it  will  affect  this  decision, 
but  it  shows  the  trend  of  opinion  of 
the  lawmakers  of  the  state.  In  the 
case  of  Conner  v.  Mackey,  20  Texas, 
747,  Judge  Wheeler  holds  that  a  gamb- 
ling consideration  was  void,  whether 
the  game  was  prohibited  by  law  or 
not ;  the  ground  of  the  decision  being 
that  the  contract  was  contrary  to  good 
morals  and  public  policy.  In  the  case 
of  Monroe  v.  Smelly,  25  Texas,  586,  it 
is  held  that  money  due  on  a  wager  at 
tenpins,  a.  game  licensed  at  that  time, 
could  not  be  recovered,  on  the  ground 
of  public  policy.  Appellant's  counsel, 
in  his  ingenious  brief,  holds  that,  al- 
though appellant  knew  full  well  the 
purposes  to  which  the  house  would  be 
put,  yet  this  merely  existed  in  his 
mind,  had  no  bearing  on  the  contract 
of  lease,  and  there  was  no  connivance 
at  the  prostitution  of  the  lessee.  In 
support  of  this  position  we  are  cited 
to  a  number  of  Texas  decisions,  which, 
in  deference  to  counsel,  we  will  briefly 
review.  The  case  of  Bishop  w.  Honey, 
34  Texas,  245,  is  founded  upon  a  con- 
tract to  build  a  house  to  be  used  as  a 
bawdy-house,  and  the  court  rightly 
held  that  the  builder  should  recover, 
because  he  was  in  no  way  interested 
in  the  business  to  be  afterwards  con- 
ducted in  the  house.  'If,'  saj'S  the 
court  in  that  decision,  'the  plaintiff  is 
in  any  way  the  gainer  by  or  the  part- 
ner in  an  alleged  contract — one  which 


is  contra  bonos  mores — he  can  not 
recover  upon  such  contract ;  he  can 
not  recover  upon  it  if  it  be  shown 
that  he  is  particeps  criminis.'  Again, 
in  the  same  case,  it  is  said:  'In 
the  case  at  bar  the  house  was  not 
to  he  paid  for  out  of  the  proceeds 
of  an  illegal  vocation.  It  was  to  be 
paid  for  as  the  work  progressed  upon 
it.'  The  other  case  cited  from  34 
Texas  is  not  in  point.  In  the  case  of 
McKinney  v.  Andrews,  41  Texas,  363, 
the  judge  is  undecided  in  that  part  of 
his  opinion  quoted  by  counsel,  and 
rests  the  reversal  of  the  case  on  other 
points.  The  point  in  that  case  was 
the  illegality  of  the  purpose  for  which 
the  property, was  to  be  used,  and  not 
upon  the  ground  of  contra  bonos  mores. 
The  case  of  Labbe  v.  Corbett,  69  Tex- 
as, 503;  6  S.  ^X.  Eep.  808,  is  not  in 
point.  We  are  referred  by  counsel  to 
Greenhood  on  Doctrine  of  Public  Pol- 
icy, p.  5."7,  rule  460,  where  the  author 
is  treating  of  considerations  involving 
the  violation  of  laws,  and  one  of  his 
illustrations  of  a  rule  that  'a  contract 
which  is  in  itself  legitimate  is  not  void 
because  the  beneflciary  thereof  knows 
that  the  other  party  intends  to  use  the 
subject-matter  to  aid  him  in  violating 
a  law  is:  A.  lets  lodgings  to  B.,  a 
prostitute,  who  carried  on  her  busi- 
ness elsewhere.  A.  can  recover  rent.' 
The  property  was  not  used  by  her  for 
plying  her  vicious  vocation,  and  of 
course  she  was  responsible  for  the 
rent.  The  same  author  under  the 
head  of  'Crime,  Prostitution,  etc.,' 
lays  down  the  rule  that  any  promise 
'calculated  to  encourage  immorality 
is  void,'  and  gives  as  illustrations  of 
the  rule :  'A.  assigned  to  B.  his  lease 
of  a  house,  knowing  that  he  intended 
to  use  it  as  a  brothel,  receiving  from 
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agree,  in  their  articles  of  copartnership,  that  they  will  not 
come  in  competition  with  each  other,  or  furnish  recruits  for 
less  than  a  price  fixed.  Such  an  agreement  can  only  be  con- 
demned on  proof  that  it  was  made  as  part  of  a  conspiracy  to 
control  prices  or  create  a  monopoly,  and  so  against  public 
policy,  or  that  it  was  made  for  some  other  unlawful  purpose.' 


him  an  excessive  rent,  which  was 
to  be  paid  out  of  the  profits  of  the 
place.  B.  covenanted  to  indemnify 
A.  against  any  liabiUty  on  the  cove- 
nant in  the  lease  to  him.  He  failed 
to  do  so,  and  A.  sued  him.  He  can 
not  recover.'  'And  where  the  land- 
lord permitted  the  prostitute  to  carry 
on  her  business  in  the  rooms  after  as- 
certaining the  use  to  which  the  premi- 
ses were  being  put,  the  tenancy  being 
weekly,  rent  was  thereafter  not  recov- 
erable.' See  foot  note  8,  p.  202,  Green- 
hood  on  Doctrine  of  Public  Policy. 
The  question  we  are  considering  is 
directly  passed  on  in  the  case  decided 
by  the  supreme  court  of  Colorado  in 
1891,  in  which  it  is  held  that  rent  for  a 
house,  known  by  the  owner  to  be  used 
as  a  bawdy-house, can  notbe  recovered. 
Dougherty  v.  Seymour,  16  Colo.  289; 
26  Pac.  Rep.  823.  This  question  is  re- 
viewed at  some  length  by  the  United 
States  Supreme  Court,  and  it  is  held : 
'The  whole  doctrine  of  avoiding  con- 
tracts for  illegality  and  immorality  is 
founded  on  public  policy.  It  is  cer- 
tainly contrary  to  public  policy  to  give 
the  aid  of  the  courts  to  a  vendor  who 
knew  that  the  goods  were  purchased, 
or  to  a  lender  who  knew  that  his 
money  was  borrowed,  for  the  purpose 
of  being  employed  in  the  commission 
of  a  criminal  act,  injurious  to  society, 
or  to  any  of  its  members.'  Hanauer  v. 
Doane,  12  Wall.(U.  S.)  342,  'Any  con- 
tract encouraging  prostitution,  or  aux- 
iliary to  the  keeping  of  a  bawdy-house, 
is  void.'  Bishop  on  Contracts,  §  496; 
Smith  on  Contracts,  195,  196.  It  was 
perhaps   unnecessary   to    fortify  this 


opinion  with  authorities,  although 
there  may  be  some  obscurity  in  decis- 
ions on  the  question  at  issue,  and  per- 
chance may  be  some  variance  as  to 
what  circumstances  will  vitiate  a  con- 
tract on  the  grounds  of  public  policy. 
However  that  may  be,  it  is  the  opin- 
ion of  this  court  that  rent  should  not 
be  recovered  for  a  house  knowingly 
let  to  a  person  who  will  use  it,  or  who 
does  use  it,  for  the  depraved  and  im- 
moral purposes  of  prostitution.  It  is 
not  a  question  of  whether  women  of 
this  unfortunate  class  should  be  de- 
prived of  the  shelter  of  a  roof,  us 
counsel  puts  it,  but  a,  question  of 
whether  a  court  will  enforce  a  con- 
tract founded  upon  a  vicious  and  de- 
graded occupation,  and  from  which 
must  spring  the  consideration  of  the 
contract.  The  judgment  is  affirmed." 
1  Marsh  v.  Russell,  66  N.  Y.  288,  per 
Earl,  J. :  "Such  an  agreement  would, 
certainly,  not  upon  its  face,  be  un- 
lawful, and  could  only  be  condemned 
by  proof  that  it  was  part  of  a  conspir- 
acy to  control  prices  or  create  a  mo- 
nopoly, or  that  it  was  made  for  some 
other  unlawful  purpose.  Our  atten- 
tion has  been  called  to  no  case  in 
conflict  with  these  views.  In  Gulick 
V.  Ward,  10  N.  J.  Law,  87 ;  Gardiner  v. 
Morse,  25  Maine,  140 ;  Doolin  u.Ward, 
6  Johns.  (N.  Y.)  194,  and  other  cases 
cited,  there  were  agreements  to  pre- 
vent competition  at  auction  sales 
made  by  public  officers  or  in  pursu- 
ance of  law  of  property  which  was  re- 
quired to  be  sold  to  the  highest  bid- 
ders, and  hence  the  agreements  were 
held  to  be  against  public  policy  and 
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An  agreement  connected  with  a  contract  to  pay  money  for  the 
privilege  of  putting  recruits  into  a  regiment,  is  against  public 
policy  and  void.^ 

§  1558.  Contracts  with  public  enemies, — A  state  of  war  puts 
an  end  to  all  executory  contracts  between  the  citizens  of  the 
countries  at  variance/  And  no  valid  contract,  expressed  or 
implied,  except  for  the  payment  of  ransom  money,  can  arise  or 
subsist  between  a  citizen  of  this  country  and  the  enemy,  with- 
out the  permission  of  the  government.  But  the  ransom  of  a 
vessel  and  cargo  captured  by  an  enemy  is  lawful,  and  an  agree- 
ment to  pay  the  ransom  money  may  be  enforced.'  A  subject 
can  not  divest  himself  of  the  obligation  of  a  citizen,  and  volun- 
tarily make  a  compact  with  the  enemy  of  his  country,  stipu- 
lating a  neutrality  of  conduct,  but  he  may  enter  into  such  an 
agreement  by  capitulation,  when  his  government  is  no  longer 
able  to  support  him.'  A  citizen  of  New  York  may  pay  a  debt, 
or  perform  a  contract,  to  an  alien  enemy  during  war,  if  the 
debt  be  paid  or  the  performance  made  to  the  agent  of  such 
enemy  within  that  state;  the  contract  having  been  made  before 

void.  At  such  sales  firms  may  bid  as  Dewater,4  Denio(N.Y.),349,and  Stan- 
well  as  individuals,  and  if  the  firms  ton  «.  Allen,  5  Demo(N.Y.),  434,  there 
are  formed  for  the  honest  purpose  of  were  combinations  between  owners  of 
carrying  on  a  joint  business,  it  mat-  canal  boats,  expressly  and  primarily, 
ters  not  that  the  incidental  effect  may  to  regulate  the  price  of  freights  on  the 
be  to  diminish  the  number  of  bidders,  canals,  and  the  manifest  purpose  of 
If,  however,  the  jjrimary  object  of  tlie  the  agreement  made  was  to  prevent 
firm  is  to  prevent  competition  tlien  it  competition  between  the  public  car- 
might  be  considered  as  against  public  riers  upon  the  canals ;  and  the  agree- 
policy.  In  Atcheson  u.  Mallon,  43  ments  were  properly  held  void,  as 
N.  V.  147,  the  general  ruk'  was  laid  against  public  policy.  The  true  rule 
di)V.  n  that  when  a  contract  for  the  is  laid  down  in  Phippen  v.  Stickney, 
performance  of  any  public  service  or  3  Met.  (Mass.)  384." 
work  is  to  be  awarded  to  the  bidder  '  Neustadt  v.  Hall,  58  111.  172. 
therefor  offering  terms  most  favorable  ^The  Ship  Francis,  1  Gall.  (U.  S.  C, 
to  the  public,  any  agreement  between  C.)  44.5.  See  also.  Brown  v.  Unitet! 
parties,  designing  to  make  bids,  tend-  States,  8  Cranch  (U.  S.),  110;  Th« 
ing  either  directly  or  indirectly  to  re-  Schooner  Rapid,  1  Gall.  (IT.  S.  C.  C 
strain  or  lessen  rivalry  and  competi-  295 ;  The  Cargo  of  Ship  Emulous,  ] 
tion  between  them,  is  void  as  against  Gall.  (U.  S.  C.  C.)  5(i2. 
public  policy;  even  although  it  may  ^  Griswold?'.  Waddington,  16  Johns, 
not  appear  that  such  ayreement  did  (N.  Y.)  4.']8 ;  Goodrich  v.  Gordon,  15 
really  produce  any  result  detrimental  Johns.  (N.  Y.)  6. 
tothepubhcinterest.  InHookerw.Van-  *The  Resolution,  2  Dall.  (U.  S.)  10. 
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the  war.'  An  agreement  by  a  citizen  in  a  neutral  state  to  de- 
liver goods  in  a  neutral  country  to  a  subject  of  that  country,  at 
a  stipulated  price,  and  on  certain  conditions,  the  consignees 
taking  all  risks  attending  the  transportation,  is  a  legal  and 
valid  agreement  in  reference  to  the  belligerent,  and  does  not 
destroy  the  neutral  character  of  the  property.^  Recovery  for 
goods  sold,  or  services  rendered,  or  money  borrowed  or  re- 
ceived, or  for  damages  for  breach  of  contract,  has  been  denied, 
on  the  ground  that,  upon  the  facts  proved,  the  effect  of  the 
transaction  appeared  to  be  to  aid  the  confederate  states  in  the 
war  of  eighteen  hundred  and  sixty-one." 

§1559.  Circulation  of  confederate  notes — Contracts  relat- 
ing thereto. — Confederate  treasury  notes  were  issued  to  assist 
the  confederate  government  in  the  war  against  the  government 
of  the  United  States,  and  the  circulation  of  them  has  been  held 
to  be  immoral  and  against  public  policy.*  And  a  contract,  the 
consideration  of  which  was  payable  in  confederate  treasury 
notes  was  held  to  "be  incapable  of  being  enforced.*  Confederate 
treasury  notes,  although  not  bills  of  credit,  were,  neverthe- 
less, held  to  be  illegal  by  the  federal  courts,  because  issued 
in  aid  of  rebellibn."  Under  the  constitution  of  Louisiana, 
which  declares  all  agreements  upon  consideration  of  confeder- 
ate money  to  be  void,  and  prohibits  the  courts  from  enforcing 
them,  the  courts  can  not  entertain  a  suit  by  one  partner  to  com- 

'  Buchanan     v.    Curry,    19    Johns.  Ducrest,  21  La.  Ann.  656;  Fournet  i). 

(N.  Y.)137.  Beer,  21  La.  Ann.  658. 

^Ludlow  V.  Bowne,  1  Johns.  (N.  Y.)  *  Norton  d.  Dawson,  19  La.  Ann.  464 

1 ;   De  Wolf    v.  New  York,  etc.,  Ins.  ^  Washburn  v.  Oftut,  19  La.   Ann 

Co.,  20  Johns.  (N.Y.)214.  269;  King  u.  Huston,  19  La.  Ann.  288 

'Bank  of  West  Tennessee  v.  Oiti-  McCracken  v.  Pool,  19  La.  Ann.  359 

zen's  Bank,  21  La.  Ann.  18;  Williams  Howard  v.  Kirwin,  19  La.  Ann.  432 

V.  Gay,  21  La.  Ann.  110;    Haney  v.  Howard  v.   Matthews,   19    La.  Ann 

Manning,  21  La.  Ann.  166;  Pratt  v.  432;  Windham  w.  Cerf,  19  La.  Ann 

Draughon,  21  La.  Ann.  194;  McWil-  498;    Howard   v.  Yale,  20   La.    Ann 

liams   V.    Bryan,   21   La.    Ann.    211 ;  451 ;  Martin  v.  Bartow  Iron  Works,  35 

Juillard   v.    Rogay,  21  La.  Ann.  259;  Ga.  320;   Laughlin  v.   Dean,    1  Duv. 

Foster  c.   Bank  of  New  Orleans,  21  (Ky.)  20;    Campbell  v.  Anderson,  2 

La.  Ann.  338;  Overby   u.  Overby,  21  Duv.    (Ky.)   384;    Hale   v.  Sharp,   4 

La.  Ann.  493;  Tanneret  v.  Marshall,  Coldw.  (Tenn.)  275. 

21  La.  Ann.  619;  Heidenreich  v.  « Bailey  u.  Milner,  1  Abb.  II.  S.  261. 
Leonard,  21  La.  Ann.   628;  Eastin  v. 
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pel  his  copartner  to  pay  over  his  share  of  the  profits  of  the 
partnership  adventure,  where  that  adventure  was  conducted 
and  the  firm  profits  were  realized  in  confederate  money.' 
Nor  will  they  entertain  a  suit  to  enforce  an  agreement  to  sell 
the  consideration  of  which  is  shown  to  be  confederate  treasury 
notes  ; '  nor  an  action  by  a  buyer  of  goods  for  a  price  in  con- 
federate money,  to  recover  the  goods  or  their  value,  for  non- 
delivery, from  the  seller,  or  from  one  to  whom  the  seller  has 
since  sold  them,  although  the  latter  bought  with  notice  ; '  nor 
a  suit  to  collect  a  balance,  from  collecting  bankers,  of  proceeds 
of  demands  collected  in  confederate  currency,  by  the  bankers, 
for  the  plaintiff.' 

§  1560.  Contracts  for  slaves. — Neither  party  to  a  contract 
for  slave  property  could,  after  the  close  of  the  civil  war,  have 
an  enforcement  of  it.  The  seller  could  not  recover  the  price, 
and  if  thepurchaser  had  paida  part  he  could  not  recover  it  back.* 
Where  the  consideration  of  a  contract  was  partly  slaves  and 
partly  other  property,  the  holder  could  not  recover  upon  that 
part  which  was  for  slaves.^  Where  a  contract  for  the  sale 
of  land,  slaves,  and  personal  property  was  made  partly  for 
cash  and  partlj'  on  credit,  promissory  notes  were  executed  by 
the  purchaser  for  the  portion  unpaid,  due  at  different  dates, 
and  some  of  these  notes  had  been  paid  when  emancipation 
was  declared,  and  others  had  not,  it  was  held  that  the  pur- 
chaser was  bound  to  pay  only  that  portion  of  the  outstand- 
ing notes  which  was  found  to  be  due  on  the  land  and  personal 
property  in  the  proportion  of  the  value  of  the  land  and  per- 
sonal property  to  the  entire  value  in  the  original  contract.' 
In  Mississippi,  promissory  notes  given  for  slaves  introduced 
into  the  state  since  the  adoption  of  the  revised  constitution 
have  been  held  void  as  against  public  policy."     It  is    the  set- 

'  Barrow  v.  Pike,  21  La.  Ann.  14.  Ann.  757;  Satterfield  v.  Spurlock,  21 

^Lj'tle  D.  "VVhicher,  21  La.  Ann.  182.  La.    Ann.   771.      Compare  Atkins  ■!). 

'Boyd  V.  Chaffe,  21  La.   Ann.  476;  Busby,  25  Ark.  176. 

Compare    Bordelon    v.   Coco,  21  La.  '  Sandidge    v.    Sanderson,    21    La. 

Ann.  671.  Ann.  757. 

'Bank  of  West  Tennessee  v.  Citi-  '  Cowen  v.  Boyce,  6  Miss.  (5  How.) 

zens'Bank,  21  La.  Ann.  18.  769;  Brien  v.  AVilliamson,  8  Miss.  (7 

^  Gosselin  v.  Womack,  21  La.  Ann.  How.)  14;  Adams  v.  Rowan,  16  Miss. 

193.  (8  Smed.  &M.)  624;  Yerger  v.  Raios, 

^Sandidge    v.    Sanderson,    21    La.  4  Humph.  (Tenn.)  259. 
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tied  rule  of  the  Louisiana  supreme  court  tiiat  there  is  no  au- 
thority for  rendering  a  judgment  against  the  defendant  in  a 
suit  on  a  promissory  hote  given  for  the  purchase  of  a  slave, 
guaranteed  to  be  such  for  life,  but  subsequently  set  free  by 
the  government  of  the  United  States.' 

§  1561.  Particeps  criminis — Enforcing  valid  part. — The  rule 
that  contracts  which  contravene  public  policy  and  the  law  are 
void,  and  that  courts  will  never  lend  their  aid  to  enforce  them,  ap- 
plies where  the  intention  of  one  of  the  parties  is  to  enable  the 
other  to  violate  the  law.  Hence,  where  the  payee  of  a  note 
sold  in  consideration  thereof  certain  guns,  which  he  knew  would 
be  used  in  aid  of  the  confederate  government,  it  was  held,  that 
he  concurred  with  and  actively  promoted  the  treasonable  pur- 
pose of  the  buyer.*  Where  both  parties  to  a  contract,  void  as 
against  public  policy,  are  equally  at  fault  the  law  will  leave 
them  where  it  finds  them.  If  the  contract  be  still  executory 
it  will  not  enforce  it  nor  award  damages  for  its  breach.  If 
already  executed,  it  will  not  restore  the  price  paid  nor  the  prop- 
erty delivered.  Thus,  where  a  town  company,  comprising  the 
residents  and  all  interested  in  a  town  site,  made  a  contract  with 
the  county  to  deed  it  certain  lots  on  the  town  site,  on  condition 
that  the  county  seat  be  located  at  the  town  and  afterward  the 
county  seat  was  so  located  and  the  lots  deeded,  it  was  held 
that  neither  the  town  company,  the  residents,  the  parties  in- 
terested in  the  town  site,  nor  one  claiming  under  them  could 
avoid  the  deed  or  recover  the  land.'  Prior  to  the  passage  of 
the  New  York  penal  code,  which  makes  it  a  misdemeanor  to 
sell,  or  offer  for  sale,  any  package  of  goods  falsely  marked  as 
to  place  where  manufactured,  quality  or  grade,  a  contract  for 
the  sale  of  goods  to  be  furnished  with  deceptive  labels,  in- 
tended by  the  parties  and  calculated  to  deceive  customers  of 
the  purchaser,  was  against  public  policy  and  the  courts  will 
not  aid  either  party  to  enforce  such  a  contract.  Where,  there- 
fore, plaintiffs  contracted  to  sell  and  deliver  to  defendants  do- 
mestic sardines  with  labels  upon  the  boxes  representing  that 

'  Bruin  v.  Sasser,  25  La.  Ann.  224.        '  Setter  v.  Alvey,  15  Kan.  157. 
2  Tatum  V.  Kelley,  25  Ark.  209. 
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they  were  put  up  at  foreign  ports  by  firms  tliere  engaged  in 
the  sardine  trade,  it  being  known  to  both  parties  that  the 
labels  were  to  be  used  to  deceive  the  consumers,  it  was  held 
that  plaintiffs  could  not  maintain  an  action  to  recover  the 
contract  price  for  the  sardines,  which  plaintiffs  tendered,  but 
which  defendants  refused  to  accept  and  pay  for.'  If  a  contract, 
part  of  which  is  repugnant  to  law  and  against  public  policy, 
while  the  other  part  is  not,  can  be  divided,  so  much  as  is  un- 
exceptionable may  be  enforced.''  Thus,  where  a  due  bill  was 
made  payable  in  confederate  bonds  or  Tennessee  money,  it 
was  held  that  it  might  be  enforced  as  to  the  latter  mode  of 
payment.'  The  rule  that  courts  will  not  aid  one  whose  cause 
of  action  is  founded  on  an  immoral  or  illegal  contract  should 
not  be  extended  so  as  to  encourage  violations  of  contracts  for 
the  payment  of  honest  debts,  as  between  the  parties,  because 
growing  out  of  tainted  originals.'  It  is  the  benefit  of  the 
public,  and  not  the  advantage  of  the  defendant  to  an  action, 
that  is  to  be  considered  in  cases  in  which  one  or  more  of  sev- 
eral parties  in  pari  delicto  rely  for  defense  upon  the  illegality 
of  the  transaction  out  of  which  the  claim  arises,  and  in  such 
cases  the  presumption  is  in  favor  of  the  transaction;  and  if  it 
be  susceptible  of  two  meanings,  the  one  legal  and  the  other 
not,  that  interpretation  will  be  put  upon  it  which  will  support 
and  give  it  operation. ° 

1  Materne  v.  Horwitz,  101  N.  Y.  469.  *  Bly  v.  Second  Nat.  Bank,  79  Pa. 

"  Fackler  v.  Ford   (Kan.  1858),  Me-  St.  453. 

Oahon,  21 ;  Hanauer  u.  Gray,  25  Ark.  ^  bj^,],    „_   Miller,    11   Bush  (Ky.), 

350.  306. 

^  Hanauer  v.  Gray,  25  Ark.  350. 
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§  1563.  General  considerations — Public  policy. — It  is  a  well 
settled  doctrine  that  any  agreement  in  restraint  of  trade  is  void, 
as  being  against  public  policy,  unless  founded  upon  a  valuable 
consideration,  and,  as  regards  time,  space  and  the  extent  of 
the  trade,  limited  to  what  is  reasonable  under  the  circumstances 
of  the  case,  for  the  reason  that  such  contracts  tend  to  deprive 
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the  public  of  the  services  of  parties  in 'the  employments  and 
capacities  in  which  they  are  most  useful,  and  so  tend  to  expose 
the  public  to  the  evils  of  monopoly.'  Many  authorities  declare, 
in  substance,  that  all  restraints  are  presumed  tobebad,but,  if  the 
circumstances  are  set  forth,  that  presumption  may  be  excluded, 
and  the  court  judge  of  these  circumstances  whether  the  contract 
be  valid  or   not.^     Thus,  in  a  recent  case,  defendant  agreed  to 


'  Kellogg  u.Larkin,  3  Pin. (Wis.)  123 ; 
Laubenheimer  v.  Mann,  17  Wis.  542 ; 
Alger  V.  Thacher,  19  Pick.  (Mass.)  51 ; 
Bishop  V.  Palmer,  146  Mass.  469,  473; 
16  N.  E.  Rep.  299 ;  Oregon  Steam  Nav- 
igation Co.  V.  Winsor,  20  Wall.  (TJ.  S.) 
64, 67  ;  Gibbs  v.  Consolidated  Gas  Co., 
130  IT.  S.  396;  9  Sup.  Ct.  Rep.  553; 
Lange  V.  Werk,  2  Ohio  St.  519 ;  Game- 
well,  etc..  Telegraph  Co.  v.  Crane,  160 
Mass.  50;  35  N.  E.  Rep.  98;  Chapin  v. 
Brown,  83  Iowa,  156;  32  Am.  St.  Rep. 
297.  These  and  many  other  cases  show 
that  it  is  essential,  in  order  that  the 
restraint  imposed  be  deemed  not  un- 
reasonable, that  it  must  not  be  larger 
than  is  plainly  required  for  tlie  pro- 
tection of  the  party  with  whom  the 
contract  is  made,  and  that  whether 
it  is  reasonable  in  a  given  case  is  a 
question,  not  of  fact,  but  of  law  for 
the  court.  Pollack  on  Contracts,  366, 
868  ;  Washburn  v.  Dosch,  68  Wis.  436 ; 
32  N.  W.  Rep.  551.  The  test  as  to 
whether  the  restraint  is  reasonable  or 
not  is  well  expressed  in  the  often 
cited  case  of  Horner  v.  Graves,  7  Bing. 
7.3"),  713,  where  it  is  said  :  "The  ques- 
tion is  whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  favor  of 
wliom  it  is  given,  and  not  so  large  as 
to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger 
than  the  necessary  protection  of  the 
party  can  be  of  no  benefit  to  either. 
It  can  only  be  oppressive ;  and,  if  op- 
pressive, it  is,  in  the  eye  of  the  law, 
unreasonable." 

'  Taylor    v.    Blanchard,    13    Allen 


(Mass.),  370;  Callahan  v.  Donnelly, 
45  Cal.  152;  13  Am.  Rep.  172,  and 
note;  Mallan  v.  May,  11  Mees.  &  W. 
653;  Lange  v.  Werk,  2  Ohio  St.  519; 
Kellogg  V.  Larkin,  3  Pin.  (Wis.)  123; 
Berlin  Machine  Works  ii. Perry, 71Wis. 
495,  499, 501 ;  38  N .  W.  Rep.  82.  These 
cases  hold  that  the  pleading  will  be 
bad  on  demurrer  if  it  does  not  appear 
from  the  contract  or  averments  of  ex- 
trinsic facts  that  the  restraint  was  rea- 
sonable. This  accords  with  the  great 
weight  of  authority,  and  seems  to  be 
the  necessary  result  of  the  rule  as  to 
the  validity  of  such  restraint.  The 
great  diffusion  of  wealth,  the  wonder- 
ful advances  made  in  the  methods  and 
facilities  for  manufacturing  and  f  orcar- 
rying  on  commerce,  the  manifold  im- 
provements in  machinery,  and  the 
adaptation  of  steam  and  electricity  as 
motive  powers,  have  enlarged  and 
opened  numerous  field.?  of  industry, 
and  wrought  marvelous  changes,  and 
the  tendency  of  the  later  cases  has 
been  to  relax  the  earlier  rule  in  rela- 
tion to  contracts  in  restraint  of  trade. 
The  most  liberal  and  advanced  doc- 
trine on  the  subject  in  this  country  is 
found  in  the  case  of  the  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473; 
13  N.  E.  Rep.  419,  in  which  the  his- 
tory of  the  law  is  elaborately  consid- 
ered, and  a  covenant  excluding  a 
manufacturer  of  matches,  who  had 
sold  his  property,  stock,  etc.,  from  en- 
gaging in  the  manufacture  and  sale  of 
matches  for  a  period  of  ninety-nine 
years  within  any  of  the  states  and  ter- 
ritories, except  Nevada  and  Montana, 
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purchase  a  large  amount  of  goods  from  plaintiff,  who  promised 
not  to  sell  like  articles  in  some  thirty  of  the  states  and  terri- 
tories of  the  United  States.  In  an  action  for  goods  sold  and 
delivered,  defendant,  by  way  of  counter-claim,  set  up  this  con- 
tract, and  alleged  breaches  of  it.  There  was  nothing  to  show  the 
ordinary  amount  of  manufacture  and  sale  by  either  party,  or  that 
defendant  had  established  a  trade  in  more  than  one  state  out  of 
the  thirty.  It  was  held  that  the  pleading  was  bad  on  demurrer 
in  not  affirmatively  showing  that  the  restraint  was  reasonably 
necessary  to  protect  defendant's  interest  under  the  contract.' 

§  1663.  Considerations  of  policy — California  code. — A  con- 
tract restraining  one  altogether  from  following  a  lawful  trade 
or  calling  is  invalid,  because  it  discourages  trade  and  com- 
merce, and  prevents  the  party  from  earning  a  living;  but  the 
right  to  agree  to  refrain  from  his  calling,  within  reasonable 
limits  as  to  space,  may  have  the  contrary  effect.  It  encourages 
trade,  for  it  gives  value  to  a  custom  or  business  built  up,  by 
making  it  vendible.*  Under  the  California  civil  code  a  contract 
for  the  sale  of  the  good-will  of  a  business,  which  binds  the 
vendor  not  to  do  a  similar  business  in  several  counties,  is  void 
as  to  all  but  the  county  in  which  the  business  is  conducted.' 

was  sustained ;  but  it  appeared  in  that  '  Richards  v.  American  Desk,  etc., 
case  that  before  such  sale  he  had  car-  Co.,  87  Wis.  503;  58  N.  W.  Rep.  787. 
ried  on  the  business  of  manufacturing  ^  Brown  v.  Kling,  101  Cal.  295;  35 
friction  matches,  "and  of  selling  the  Pac.  Rep.  995.  In  Wright «.  Ryder,  36 
same  in  the  several  states  and  terri-  Cal .  342,  the  court,  quoting  from  Story 
tories  of  the  United  States,  and  in  the  on  Contracts  (section  551),  upon  par- 
District  of  Columbia,"  and  so  the  case  tial  or  limited  restraints,  said :  "Such 
really  came  within  the  rule  under  con-  an  agreement  not  only  does  not  ob- 
sideration,  and  the  restraint  was  rea-  struct  trade,  but  is  oftentimes  requi- 
sonably  necessary  to  protect  the  other  site  and  necessary,  as  well  for  the  ad- 
party  in  his  purchase,  in  view  of  the  vantage  of  the  public  as  of  the  indi- 
circumstances  disclosed.  Tode  v.  vidual."  We  see,  then,  that,  when 
Gross,  127 N.Y.  480;  28  N.  E.  Kep.  469,  confined  within  reasonable  limits 
relates  to  a  restraint  imposed  upon  the  (and  as  to  what  is  reasonable  the  stat- 
vendor  of  a  business  founded  on  a  ute  is  conclusive),  the  public,  as  well 
secret  process,  but  it  recognizes  and  as  the  parties,  are  benefited,  and  are 
sustains  the  general  rule.  A  manu-  therefore  interested  in  sustaining  such 
facturing  business  founded  upon  the  contracts  as  are  or  may  be  brought 
use  of  a  secret  process,  or  the  use  of  within  the  statutory  restrictions, 
patented  processes  or  means,  is  under-  where  the  contract  admits  of  division, 
stood  to  be  without  the  rule.  '  City  Carpet  Beating  Works  «.  Jones, 
129 
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§  1564.   Kestraint — When  yalid. — A  contract  by  a  steamboat 
company  not  to  run  boats  on  a  certain  line  of  travel  is  not  void 


102  Cal.  506;  36  Pac.  Rep.  841,  per 
Haynes,  C. :  "At  common  law  the 
territorial  restriction  imposed  by  this 
contract  would  doubtless  have  been 
considered  valid,  inasmuch  as  a  por- 
tion of  the  value  of  the  good-will  may 
have  accrued  from  customers  residing 
in  these  contiguous  counties,  though 
the  business  was  conducted  in  one 
alone ;  and  the  purchaser,  unless  re- 
stricted by  statute  or  by  a  controlling 
public  policy,  was  entitleil  to  the 
whole  of  the  good-will  which  he  pur- 
chased and  paid  for.  It  was  not, 
therefore,  at  common  law,  an  illegal 
contract,  nor  are  such  contracts  de- 
clared by  the  statute  to  be  illegal. 
They  are  simply  void  so  far  or  to  the 
extent  that  they  exceed  the  restric- 
tions imposed  by  the  statute.  The 
code  introduces  no  new  principle.  It 
simply  eliminates  from  thecontrover- 
S}'  arising  upon  such  restriction  the 
question  as  to  what  is  a  reasonable 
territorial  limit,  by  specifically  defin- 
ing it,  and  thus  preventing  litigation  ; 
and  in  this  the  statute  is  wise  and  sal- 
utary, even  though,  in  certain  cases — 
possibly  in  this  one, — it  gives  the  pur- 
chaser less  than  he  bought,  and  le.ss 
than  he  might  enjoy  without  violating 
the  interests  of  the  public.  The  stat- 
ute imposes  no  penalty  upon  the  pur- 
chaser under  such  contract,  nor  could 
it  require  the  seller  to  resume  busi- 
ness. In  this  case  three  counties  are 
named  in  the  contract,  and  I  see  no 
difficulty  in  upholding  it  as  to  the 
county  in  which  the  business  was  con- 
ducted, and  declaring  it  void  as  to  the 
other  two  counties.  The  boundaries 
of  each  are  definite,  and  fixed  bylaw. 
Neither  includes  any  part  of  the  oth- 
ers. If  the  city  and  county  of  San 
Francisco  had  alone  been  named,  the 
contract  would  have  been  good.  How 
the  naming  of  the  counties  of  Alame- 


da and  Sau  Mateo  in  addition,  such 
addition  being  void,  could  affect  that 
which  otherwise  is  valid,  the  void  part 
being  capable  of  exact  ascertainment 
and  separation,  I  do  not  comprehend, 
and  especially  when  such  separation 
not  only  does  no  violence  to  the  lan- 
guage of  the  statute,  but  does  justice 
between  the  parties,  and  promotes  the 
public  interests,  and  conforms  to  the 
obvious  intention  of  the  statute.  It  is 
only  to  the  'extent'  that  the  contract 
departs  from  the  provisions  of  the 
code  that  it  is  declared  void.  The 
case  of  Brown  v.  Kling,101  Cal.  295 ;  35 
Pac.  Rep.  995,  was  a  case  where  the 
contract  was  that  the  seller  should  not 
engage  in  the  butcher  business  for 
three  years,  the  contract  omitting  the 
qualification  contained  in  the  statute, 
viz. :  'So  long  as  the  buyer  or  anjf 
person  deriving  title  to  the  good-will 
from  him  carries  on  the  business;'  a 
qualification  also  omitted  here,  but  as 
to  which  no  question  is  made.  In 
that  case,  however,  the  question  of  re- 
striction, or  division  of  such  contracts, 
as  to  space  or  territorial  limits,  was 
incidentally  discussed  ;  and  the  case  of 
Baines  v.  Geary,  L.  R.  35  Ch.  Div.  154, 
was  quoted  from,  in  part,  as  follows : 
'It  is  quite  clear  that  a  covenant  in 
restraint  of  trade  is  good,  if  it  does  n(.t 
go  further  than  is  necessary  to  give 
reasonable  protection  to  the  person 
who  imposes  it.  There  is  nothing  il- 
legal in  such  a  covenant,  but  it  is  con- 
sidered unreasonable  if  it  imposes  a 
larger  restraint  than  is-  necessary  for 
the  protection  of  the  covenantee. 
The  courts  have,  however,  seen  their 
way  to  treat  such  a  covenant,  as  di- 
visible, and  to  enforce  it  to  the  extent 
to  which  it  is  reasonable,  while  de- 
clining to  enforce  such  part  of  it  as  is 
unreasonable.  There  are  many  re- 
ported cases  in  which  covenants  in  re- 
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as  against  public  policy  and  in  restraint  of  trade  where  sup- 
ported by  a  consideration.'  The  doctrine  seems  to  be  that  there 
must  not  only  be  a  consideration  for  the  contract,  but  there 
must  be  a  good  reason  for  entering  into  it;  and  it  must  im- 
pose no  restraint  on  one  party  which  is  not  beneficial  to  the 


straint  of  trade  have  been  held  to  be 
divisible  as  regards  space.'  Appel- 
lant cites  several  cases  which  require 
to  be  briefly  noticed.  The  one  most 
nearly  in  point  is  More  v.  Bonnet,  40 
Cal.  251.  There  the  covenant  was  not 
to  engage  in  the  business  sold  'in  the 
city  and  county  of  San  Francisco,  or 
state  of  California.'  The  court  said: 
'No  precise  rule  can  be  laid  down  for 
the  solution  of  the  question  whether  a 
contract  is  entire  or  separable,  but  it 
must  be  solved  by  considering  both 
the  language  and  the  subject-matter 
of  the  contract.  There  were  not  two 
distinct  areas,  for  the  one  included 
the  other.  The  defendant's  business 
was  not  carried  on  in  the  two  distinct 
areas,  as  two  separate  occupations; 
but  the  complaint  avers  that  the  de- 
fendant was  carrying  on  business  in 
the  state,  and  that  he  sold  such  busi- 
ness to  the  plaintiff. '  In  that  decision 
(an  injunction  was  denied),  it  is  clear 
that  it  was  not  decided  that  in  no  case 
could  the  covenant  be  held  valid  if  it 
embraced  unreasonable  limits  as  to 
space,  but  left  the  question  as  to 
whether  the  territory  was  divisible  to 
be  determined  upon  the  facts  of  each 
case,  and  strongly  intimated  that  the 
decision  was  placed  upon  the  ground 
that  in  that  case  'there  were  not  two 
distinct  areas,  for  the  one  included 
the  other,'  and  that  the  complaint  al- 
leged that  the  defendant  was  carrying 
on  said  business  'in  the  state.'  It 
may  be  also  remarked  that  that  case 
was  decided  before  the  adoption  of  the 
civil  code,  and  is  therefore  not  to  be 
taken  as  a  construction  of  the  code 
provision  on  that  subject.  The  case  of 
Santa  Clara  Lumber  Co.  v.  Hayes,  76 


Cal.  387 ;  18  Pac.  Eep.  391,  is  not  in 
point.  There  the  agreement  was  to 
form  a  combination,  the  sole  object  of 
which  was  to  increase  the  price  of 
lumber,  by  limiting  the  supply,  and 
giving  it  the  control  of  the  lumber 
market  within  the  territory  specified. 
It  was  held  that  the  contract  was  il- 
legal in  its  very  essence ;  that  'the  bad 
enters  into  and  permeates  the  whole 
contract,  so  that  none  of  it  can  be  said 
to  be  good,'  and  that  it  was  therefore 
incapable  of  division.  In  the  case  of 
Wright  V.  Ryder,  36  Cal.  342,  the 
covenant  was  not  to  run  a  steamboat 
upon  anj'  of  the  routes  of  travel  upon 
the  waters  of  the  state.  The  cove- 
nant was  held  void.  In  Callahan  v. 
Donnelly,  45  Cal.  152,  the  covenant 
was  that  defendant  should  not  engage 
in  'any  branch  of  the  yeast-powder 
business.'  There  was  no  restriction  as 
to  space.  It  included  the  world.  The 
case  of  Vulcan  Powder  Co.  v.  Her- 
cules Powder  Co.,  96  Cal.  510;  31  Pac. 
Hep,  581,  was  much  like  Santa  Clara 
LumberCo.  C.Hayes,  76 Cal. 387.  The 
contract  was  declared  to  be  illegal,  and 
an  accounting  between  the  parties  was 
refused  upon  that  ground.  »  *  » 
The  judgment  should  be  modified  to 
conform  to  statute  as  to  time,  viz., 
that  it  should  continue  so  long  as  the 
plaintiff,  or  any  one  deriving  title  to 
the  good-will  from  it,  carries  on  said 
business  in  said  city  and  county,  not 
exceeding  ten  years  from  June  6, 
1887,  and,  as  modified,  the  judgment 
and  also  the  order  appealed  from 
should  be  affirmed." 

'  California  Steam  Navigation  Co.  v. 
Wright,  6  Cal.  258 ;  Leslie  v.  Lorillard, 
110  N.  Y.  519,  534. 
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other.'  Two  railway  companies  may  legally  bind  themselves 
whereby  one  is  not  to  compete  for  traffic  which  properly  belongs 
to  the  other  upon  parts  of  its  line.'  A  railway  company  may 
lawfully  agree  that  all  the  goods  carried  by  it  shall  be  loaded  and 
unloaded  at  a  particular  dock  and  the  owners  of  such  dock  shall 
be  paid  all  dockage  charges  for  all  goods  shipped  or  loaded  or  un- 
loaded at  any  other  dock.  This  is  not  unlawful  restraint  of 
trade.'  The  only  reason  which  will  support  a  contract  in  re- 
straint of  trade  is  that  the  restriction  was  necessary  or  useful 
to  protect  the  party  in  the  prosecution  of  his  business;  and  if 
such  reason  sufficiently  appears  from  the  contract  itself,  it  need 
not  be  expressly  averred  in  the  declaration  in  an  action  on 
such  contract.*  And  whether  or  not  a  contract  is  void,  as 
being  in  restraint  of  trade  and  against  public  policy,  and 
whether  the  restraint,  is  reasonable  are  questions  of  law  for  the 
court  to  determine.*  A  contract  founded  on  a  good  considera- 
tion is  valid,  although  in  restraint  of  trade  as  to  a  particular 
person,  place,  and  period— as  in  the  case  of  the  sale  of  a  busi- 
ness, with  a  stipulation  by  the  seller  not  to  re-engage  therein 
in  the  town  within  five  years ;  and  the  beneficial  interest 
therein  may  be  assigned  with  the  business.*  A  contract  in  re- 
straint of  trade  is,  in  legal  presumption,  void;  and  the  burden 
of  showing  that  it  is  valid  and  entered  into  for  a  good  consid- 
eration, rests  upon  the  party  seeking  to  enforce  it.'  An  agree- 
ment by  a  physician  who  has  kept  a  drug  store,  upon  selling  out 
the  business,  to  send  all  the  prescriptions  made  by  him  to  the 
purchaser  was  held  valid.'  A  contract  not  to  engage  in  law 
business  in  a  certain  town  is  valid,  if  made  upon  sufficient 
consideration." 

'  California  Steam  Navigation  Co.  v.  Co.,  87  Wis.  503 ;  Lawrence  v.  Kidder, 

Wright,  6  C:il.  258.  10  Barb.  (N.  Y.)  641 ;  Mallan  v.  May, 

^Shrewsbury,  etc.,  Co.  W.London,  11  M.  &  W.  652;  Maxim-Nordenfelt, 

etc.,  Co.,  17  Q.  B.  652.  etc.,  Co.  v.  Nordenfelt,  L.  E.  (1893),  1 

3  Taff  Vale  Ey.  Co.  v.  Macnabb,  22  Ch.  630,  673;  29  Cent.  L.  J.  308;  Car- 

W.  E.  65 ;  L.  J.  42  Q.  B.  153.  ter  p.  Ailing,  43  Fed.  Eep.  208. 

''  Herreshoff  v.  Boutineau,  17  E.  I.        *  Hedge  v.  Lowe,  47  Iowa,  137. 
3;  19  Atl.  Eep.  712;  Berlin  Machine        '  Eoss  !•.  Sadgbeer,  21  Wend.  (N.Y.) 

Works  V.  Perry,  71  AVis.  495.  166. 

s  Kellogg  ?).Larkin,3Chand.  (Wis.)        '  Ward  v.  Hogan,  11  Abb.  (N.  Y.) 

133  ;  Washburn  v.  Dosch,  68  Wis.  436,  N.  Cas.  478. 
440 ;  Kichards  v.  American  Desk,  etc.,        ^  Smalley  v.  Greene,  52  Iowa,  241. 
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§  1565.  Two  grounds  of  public  policy. — There  are  two 
grounds  on  which  rests  the  doctrine  that  a  contract  in  re- 
straint of  trade  is  void  as  against  public  policy.  One  is  the 
injury  to  the  public  by  being  deprived  of  the  restricted  party's 
industry;  the  other  is  the  injury  to  the  party  himself  by  being 
■precluded  from  pursuing  his  occupation,  and  thus  being  pre- 
vented from  supporting  himself  and  his  family.  Both  the;je 
evils  occur  when  the  contract  is  general,  not  to  pursue  one's 
trade  at  all,  or  not  to  pursue  it  in  the  entire  realm  or  country. 
The  country  suffers  the  loss  in  both  cases;  and  the  party  is 
either  deprived  of  his  occupation  or  is  obliged  to  expatriate 
himself  in  order  to  follow  it.  A  contract  that  is  open  to  such 
grave  objections  is  clearly  against  public  policy.'  Where  one 
practicing  physician  sold  to  another  a  house  and  lot  for  the 
expressed  consideration  of  two  thousand  dollars,  and,  in  the 
same  contract,  included  his  practice  in  the  sale,  and  obligated 
himself  not  to  attempt  to  establish  a  medical  practice  in  tl.ie 
township  where  the  property  sold  was  situated,  or  within  six 
miles  thereof,  it  was  held  that  the  two  thousand  dollars  must 
be  construed  as  paid  partly  in  consideration  of  the  restraint 
upon  the  right  to  practice,  and  that  such  partial  restraint  of 
trade  was  reasonable.^  An  agreement  by  the  manufacturer  of 
printing  presses  not  to  sell  any  presses  which  could  be  used 
for  certain  kinds  of  printing  is  valid.  Where  defendant  pur- 
chased a  machine  with  knowledge  of  a  contract  between  the 
seller  and  plaintiff  that  such  machines  should  only  be  sold 
subject  to  a  certain   restriction  as  to  their  use,  plaintiff  may 

'  Oregon   Steam  Navigation   Co.  v.  specifying  |1,500  as  liquidated  dam- 

Winsor,  20  Wall.  (U.  S.)  64.  ages  for  a  violation  thereof,  and  made 

^  Linn  v.  Sigsbee,  67  111.  75;  Green-  in  pursuance  of  an  agreement  to  ex- 
field  V.  Getman,  40  N.Y.  168 ;  35  N.  E.  ecute  merely  a  contract  not  to  practice 
Rep.  435.  An  agreement  made  by  a  medicine  or  surgery,  will  be  held  to 
physician  with  a  purchaser  of  hisbusi-  prohibit  merely  the  practice  of  medi- 
ness,  and  binding  himself  not  to  prac-  cine  and  surgery.  Such  an  agreement 
tice  medicine  or  surgery,  providing  is  not  violated  by  a  single  visit  in  con- 
that  to  practice  medicine  or  surgery  sultation  on  a  person  in  extremis, 
shall  mean  to  prescribe  for,  to  com-  when  no  charge  was  made,  although 
pound  medicine  for,  advise  or  visit  a  small  fee  was  paid,  or  by  prescrib- 
any  sick  person,  or  to  perform  any  ing  for  a  few  persons  without  charge 
act  required  of  a  person  legally  quali-  who  came  to  his  drug  store  for  medi- 
fled  to  practice  medicine  or  surgery,  cine. 
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enjoin  defendant  from  using  the  machine  contrary  to  such  re- 
striction, without  tendering  its  value  to  defendant.'  A  cattle 
broker,  having  received  cattle  at  certain  stock  yards,  and  been 
charged  fees  by  the  proprietors,  made  out  an  account  of  the 
fees,  and  demanded  them  back,  on  the  ground  that  the  pro- 
prietors had  furnished  him  nothing,  and  the  landing  place 
belonged  to  the  railroad  company.  The  same  day  he  bought 
cattle  of  them,  and  offered  his  account  in  part  payment.  A 
settlement  was  made  by  which  said  offer  was  accepted,  the 
broker  agreeing,  and  giving  his  bond,  to  do  his  business  for  a 
year  through  said  yards.  It  was  held  that  the  restraint  of 
trade  was  not  unreasonable  nor  without  consideration.^ 


§  1666.  The  earlier  doctrine. — The  rules  applicable  to  con- 
tracts in  restraint  of  trade  are  that  to  be  valid  the  restraint 
must  be  partial  only;  it  must  be  founded  upon  a  valuable  con- 
sideration, and  it  must  be  reasonable,  and  not  oppressive.' 


'  New  York  Bank  Note  Co.  v.  Ham- 
ilton, etc.,  Engraving  Co.,  31  N.  Y. 
Supl.  1060. 

2  Fuller  V.  Hope,  163  Pa.  62;  29  Atl. 
Rep.  779. 

^  Grasselli  v.  Lowden,  11  Ohio  St. 
349;  Holmes  v.  Martin,  10  Ga.  503; 
Chappeli).  Brookway,  21  AVend.(N.Y.) 
157.  The  following  contracts  have 
been  held  void,  as  being  in  restraint 
of  trade  : — A  bond  conditioned  that 
the  obligor  shall  never  carry  on,  or  be 
concerned  in,  the  business  of  founding 
iron.  Alger  r.  Thacher,  19  Pick. 
(Mass.)  51.  A  contract  made  be- 
tween citizens  of  a  state  upon  good 
consideration,  by  which  one  of  them 
agrees  not  to  set  up,  exercise,  or 
carry  on  the  trade  or  business  of  man- 
ufacturing shoe  cutters  within  the 
state,  though  the  business  is  carried 
on  by  only  four  parties  in  the  state, 
and  is  an  art  requiring  instruction. 
Taylor  ti.  Blanchard,  13  Allen  (Mass.), 
370.  A  covenant  by  the  vendor  of 
mini  land  that  neither  he  or  his  as- 
signs will  sell  marl  from  the  adjoining 
land.      Brewer  v.  Marshall,  19  N.   J. 


Eq.  537.  The  following  contracts  have 
been  held  not  to  be  in  restraint  of 
trade,  and  consequently  to  be  valid: 
An  agreement  between  two  persons 
for  the  manufacture  and  sale  of  a  cer- 
tain patented  article,  which  provides 
for  the  continuance  of  the  manufacture 
by  one  of  them,  and  that  the  other  af- 
ter a  certain  time  shall  abstain  there- 
from. Kinsman  v.  Parkhurst,  18  How. 
(U.  S.)  289.  A  contract  restraining 
a  party  trading  within  limits  which 
are  adjudged  reasonable  by  the  court, 
and  not  injurious  to  the  public.  Beard 
V.  Dennis,  6  Ind.  200.  An  agreement 
to  give  up  keeping  a  tavern  at  a  place 
half  a  mile  from  the  plaintiff,  on  the 
same  road.  Heichew  v.  Hamilton,  3 
Greene  (Iowa),  596.  A  contract,  up- 
on a  valuable  consideration,  not  to 
sell  a  slave  out  of  the  county,  or 
not  to  sell  him  in  any  of  the  south- 
ern states,  or  so  as  to  separate  him 
from  his  wife,  or  an  agreement 
that,  in  case  he  is  sold,  he  shall 
be  sold  to  the  party  of  fliiom  he 
is  purchased,  at  his  value  or  at  an 
agreed  price.      Turner  v.  Johnson,  7 
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§  1567.  The  present  English  rule. — The  present  rule  in 
England  is  that  the  validity  of  a  covenant  which  is  in  restraint 
of  trade,  whether  the  restraint  be  general  or  partial,  depends 
upon  its  reasonableness.  Such  a  covenant  may  be  unlimited 
in  point  of  space,  provided  that  it  is  not  more  than  is  reason- 
ably necessary  for  the  protection  of  the  covenantee,  and  is  in 
no  way  injurious  to  the  interests  of  the  public' 


Dana  (Ky.),  435.  A  contract  by  the 
vendor  of  a  butcher's  stall  not  to  sell, 
or  cause  to  be  sold,  any  meat  of  a 
particular  kind  within  the  city  during 
two  years.  Wintz  v.  Vogt,  3  La. 
Ann.  16;  Verges  v.  Forshee,  9  La. 
Ann.  294.  A  bond,  not  to  engage  in 
the  business  of  iron  casting  within 
sixty  miles  of  Calais,  said  area  con- 
taining but  few  places  of  much  busi- 
ness. Whitney  v.  Slayton,  40  Maine, 
224.  An  agreement  by  the  physician 
of  a  country  village,  transferring  his 
practice  and  good-will  to  another 
physician  for  a  certain  sum,  and 
guaranteeing  "that  no  other  physician, 
for  the  space  of  four  years,  will  es- 
tablish himself  in  this  place  as  a  com- 
petitor, unless  the  increased  popula- 
tion of  the  place  should  warrant  it,  or 
unless  the  purchaser  should  commit 
some  act  which  shall  forfeit  to  him 
the  confidence  of  the  community," 
and  agreeing,  in  case  any  such  compet- 
itor shall  establish  himself  there  with- 
in that  time,  contrary  to  the  above  pro- 
visions, to  repay  the  sum  paid.  Gil- 
man  !'.  Dwight,  13  Gray  (Mass.),  356. 
An  agreement  by  one  who  has  been 
sued  for  the  breach  of  a  patent,  that, 
in  consideration  of  the  dismissal  of 
the  suit  and  of  a  right  to  the  partial 
use  of  the  patent  for  a  year  he  will 
not  manufacture  nor  put  up  the  pat- 
ented article  during  the  existence  of 
the  patent.  Billings  v.  Ames,  32  Mo. 
265.  An  agreement,  founded  on  a 
reasonable  consideration,  not  to  trade 
in  a  particular  place,  and  for  a  partic- 
ular time.      Nobles  v.  Bates,  7  Cow. 


(N.  Y.)  307.  See  also.  Pierce  v.  Fuller, 
8 Mass.  223;  Perkins?;. Lyman,  9  Mass. 
522 ;  Stearns  v.  Barrett,  1  Pick.  (Mass.) 
443 ;  Palmer  D.Stebbins,3  Pick. (Mass.) 
188;  Pyke  v.  Thomas,  4  Bibb  (Ky.), 
488;  Noah  v.  Webb,  1  Edw.  (N.  Y.) 
604.  A  general  agreement  not  to  use 
a  particular  secret,  which  the  party 
thus  binding  himself  has  imparted  to 
the  other  contracting  party,  Jarvis  v. 
Peck,10  Paige  (N.Y.)  ,118.  The  sale  of  a 
steamboat  under  an  express  agree- 
ment that  it  should  not  be  run  on  a 
certain  river  beyond  a  given  point. 
Dunlopr.  Gregory,  ION.  Y.  241.  A 
contract  to  sell  the  secret  of  making  a 
certain  medicine,  and  binding  the 
vendor  not  to  disclose  the  secret  to 
any  other  person  than  the  vendee, 
and  not  to  use  it  himself.  Hard  v. 
Seeley,  47  Barb.  (N.  Y.)  428. 

'  Nordenfelt  v.  Maxim,  etc..  Ammu- 
nition Co.,  L.  R.  (1894)  A.  C.  535; 
11  The  Reports  1,  affirming,  Maxim, 
etc.,  Co.  V.  Nordenfelt,  L.  R.  (1893) 
1  Ch.  630,  per  Lord  Herschell,  L.  C. : 
"In  early  times  all  agreements  in  re- 
straint of  trade,  whether  general  or 
restricted  to  a  particular  area,  would 
probably  have  been  held  bad ;  but  a 
distinction  came  to  be  taken  between 
covenants  in  general  restraint  of  trade 
and  those  where  the  restraint  was 
only  partial.  The  distinction  was  re- 
cognized and  given  effect  to  by  Lord 
Macclesfield,  in  his  celebrated  judg- 
ment in  Mitchel  v. Reynolds, 1  P.Wms. 
181."  And  see  Horner  v.  Graves,  7 
Bing.  735  ;  Ward  v.  Byrne,  5  M.  &  W. 
548.    The  cases  of  Leather  Cloth  Co. 
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§  1568.  The  same   subject  continued — ^Federal  doctrine. — 

Where  a  company  engaged  in  the  manufacture  of  bone  tartar 
leased  its  building  and  equipment  to  the  defendant  company 
for  ten  years  under  a  covenant  not  to  make  or  sell  any  bone 
tartar  during  the  term  of  the  lease,  it  was  held  that  as  the  con- 
tract conferred  no  special  or  exclusive  privilege,  but  left  the 
trade  open  to  the  competition  of  all  others,  it  had  no  tendency 
to  create  a  monopoly;  that  it  was  no  more  than  a  lawful  ex- 
ercise of  the  power  to  contract  for  the  protection  of  the  de- 
fendant company  and  was  not  void  as  against  public  policJ^' 


V.  Lorsont,  L.  R.  9Eq.  345,  and  Rousil- 
lon  V.  Rousillon,  L.  R.  14  Ch.  Div.  351, 
are  understood  to  represent  the  more 
modern  views  of  the  law  on  this  sub- 
ject in  England.  In  the  former  case 
it  was  said:  "All  restraints  upon 
trade  are  bad  as  being  in  violation  of 
public  policy,  unless  they  are  actually 
and  not  unreasonably  for  the  pro- 
tection of  parties  in  dealing  legally 
witlisome  subject-matter  of  contract." 
The  same  subject  was  considered  in 
the  somewhat  recent  case  of  Davies 
V.  Davies,  L.  R.  36  Ch.  Div.  359,  in 
which  Cotton,  L.  J.,  held  the  law  to 
be  "that  a  limited  restraint  may  be 
good,  provided  the  restraint  is  rea- 
sonable, and  such  as  was  required 
for  the  protection  of  parties  with 
whom  the  covenant  is  entered  into," 
and  that  the  rule  ought  not  to  be 
altered  but  by  the  house  of  lords. 
InBadische,etc.,  FabrikB.Schott,  L.R. 
(1892)  3  Ch.  447,  Ohitty,  J.,  said:"The 
reasonableness  depends  on  all  the 
circumstances,  which  must  be  duly 
weighed  in  each  case.  If  the  restraint 
is  greater  than  can  possibly  be  re- 
quired for  the  protection  of  the  busi- 
ness of  the  covenantee,  the  covenant 
is  unreasonable  and  void.  Ward  v. 
Byrne,  5  M.  &  W.  548,  561.  The  cir- 
cumstances which  may  be  inquired 
into  on  this  question  of  reasonable- 
ness are  those  under  which  the  trade 
is  carried  on  when  the  covenant  is 


entered  into.  The  improvements  in 
the  means  of  communication  which 
have  taken  place  in  recent  times  by 
telegraph,  railroads,  etc.,  are,  I  think, 
within  the  scope  of  the  inquiry,  and 
bear  particularly  on  the  question  of 
space;  they  are  relevant  more  or  less 
in  proportion  to  the  greater  or  lesser 
area  within  which  the  trade  sought 
to  be  protected  is  carried  on,  and  to 
the  varying  nature  of  the  trade  itself. 
Such  matters  would  have  little  or  no 
relevancy,  if  the  question  related  to 
the  protection  of  a  small  local  busi- 
ness, such  as  that  of  a  village  baker 
or  cobbler,  and  if  the  restraint  sought 
to  be  imposed  on  a  journeyman  cob- 
bler, though  limited  as  to  time,  ex- 
tended to  the  whole  of  England,  it 
would  be  unreasonable  and  vexatious. 
But  they  would  be  relevant  in  refer- 
ence to  the  large  trade  of  a  merchant, 
and  a  widely  extended  news  collect- 
ing agency,  or  to  any  other  trade  cov- 
ering a  great  portion  of  the  globe. 
What  might  in  former  ages  have  been 
considered  an  unreasonable  restric- 
tion, would  not  necessarily  be  so  held 
in  the  altered  circumstances  of  the 
present  time."  And  see  Rogers  v. 
Haddocks,  L.  R.  (1892)  3  Ch.  346. 

'  United  States  Chemical  Co. «. Provi- 
dent, etc.,  Co.,  64  Fed.  Rep.  946,  per 
Priest,  J. :  "  It  is  manifest  that  the  in- 
ducement moving  the  plaintiff  to  lease 
the  premises  was  to  obtain  a  fixed  and 
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§  1569.  The  modern  and  American  rule. — The  tendency  of 
modern  thought  and  decisions  has  been  no  longer  to  uphold 
in  its  strictness  the  doctrine  which  formerly  prevailed  respect- 


certain  sum,  rather  than  a  contingent 
and  uncertain  one ;  and  the  motive  of 
the  defendant  was  to  get  rid  of  a  dan- 
gerous and  aggressive  competitor  in 
the  trade  of  the  article  of  which  it  was 
in  practical  control,  and  to  the  manu- 
facture of  which  it  was  exclusively 
devoted.  The  plaintiff  sought  a  trade 
for  this  article  throughout  the  United 
States — an  achievement  which  the  de- 
fendant had  already  accomplished, 
being  earlier  in  the  field.  In  view  of 
these  conditions,  is  the  covenant  con- 
demned by  public  policy?  The  re- 
straint extends  literally  everywhere, 
but  a  fair  construction  would  limit  it 
to  the  United  States.  If  valid  to  that 
extent,  we  huve  no  concern  with  the 
broader  boundary.  It  is  commonly 
and  casually  said  that  contracts  in 
general  restraint  of  trade  are  void. 
This  rule,  whatever  may  have  been  its 
earlier  character,  is  now  neither  arbi- 
trary nor  inflexible.  The  sense  of  the 
modern  decisions  is  that,  if  the  re- 
straint is  only  commensurate  with  the 
fair  protection  of  the  business  sold, 
the  contract  is  reasonable,  valid  and 
enforcible.  It  is  only  where  the  re- 
striction can  be  of  no  avail  to  the 
vendee,  and  unnecessarily  hampers  the 
vendor  that  it  becomes  oppressive  and 
void.  Fowle  v.  Park,  131  U.  S.  88;  9 
Sup.  Ct.  Rep.  658 ;  Ellerman  «. Chicago, 
etc.,  Stock  Yards  Co.,  49  N.J.  Eq.  217; 
23  Atl.  Rep.  287 ;  Long  v.  Towl,  42  Mo. 
545;  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473;  13  N.  E.  Rep.  419; 
Lawson  on  Contracts,  §327.  Among 
the  potent  reasons  first  assigned 
against  such  contracts  was  that  the 
person  restrained  by  thus  surrender- 
ing his  chosen  occupation — one  for 
which  he  had  been  especially  pre- 
pared— might  become  a  public  charge, 


and  the  public  be  injured  in  being  de- 
prived of  his  personal  skill  in  the 
avocation  to  which  he  had  been 
brought  up.  Such  reasons  can  not  be 
applied  to  artificial  persons  without 
absurdity.  The  substantial  ground  in 
all  eases,  especially  where  corpora- 
tions are  concerned,  is  that  such  con- 
tracts tend  to  create  monopolies.  In 
discussing  this  phase  of  the  subject, 
we  must  not  lose  sight  of  some  other 
principles,  the  disregard  of  which 
would  be  more  harmful  to  public  in- 
terest than  monopolies.  The  right  to 
contract  is  a  cardinal  element  of  con- 
stitutional liberty,  and,  as  such,  should 
be  jealously  guarded.  In  one  of  the 
cases  supra  it  is  said :  'It  is  clear  that 
public  policy  and  the  interest  of  so- 
ciety favor  the  utmost  freedom  of  con- 
tract within  the  law,  and  require  that 
business  transactions  should  not  be 
trammeled  by  unnecessary  restric- 
tions. "If,"  said  Sir  George  Jes- 
sell,  in  Printing  Co.  v.  Sampson,  L.  R. 
19  Eq.  462,  "there  is  one  thing  more 
than  any  other  which  public  policy 
requires,  it  is  that  men  of  full  age  and 
competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and 
that  contracts,  when  entered  into  free- 
ly and  voluntarily,  shall  be  held  good, 
and  shall  be  enforced  by  courts  of 
justice."  '  Diamond  Match  Co.  v.  Roe- 
ber, 106  N.Y.  473;  13  N.  E.  Rep.  419. 
Private  corporations  are  subject  to  the 
control  of  the  states  from  which  they 
derive  their  charters.  From  an  abuse 
or  misuse  or  excess  of  their  powers, 
they  can  be  called  to  an  account  by 
the  state.  It  is  better  such  control 
and  regulation  should  be  had  by  that 
ample  authority  than,  indirectly,  by 
a  foreign  forum,  upon  collateral  ques- 
tions of    public    expendiency.     The 
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ing  agreements  in  restraint  of  trade.  The  severity  with  which 
such  agreements  were  treated  in  the  beginning  has  relaxed 
more  and  more  by  exceptions  and  qualifications,  and  a  gradual 
change  has  taken  place,  brought  about  by  the  growth  of 
industrial  activities,  and  the  enlargement  of  commercial  facili- 
ties which  tend  to  render  such  agreements  less  dangerous, 
because  monopolies  are  less  easy  of  accomplishment.'  Whether 
the  restraint  be  general  or  partial  is  no  longer  considered  a 
material  question.      "The   application  of   the  rule   does   not 


facts  of  this  case  disclose  no  tendency 
to  monopoly.  Monopoly  implies  an 
exclusive  right,  from  which  ah  others 
are  debarred,  and  to  which  they  are 
subservient.  In  re  Greene,  52  Fed. 
Eep.  104." 

1  Leslie  v.  Lorillard,  110  N.  Y.  619. 
In  Matthews  v.  Associated  Press,  136 
N.  Y.  333,  the  court,  by  Peckham,  J., 
said:  "The  latest  decisions  of  courts 
ill  this  country  and  in  England  show 
a  strong  tendency  to  veiy  greatly  cir- 
cumscribe and  narrow  the  doctrine  of 
avoiding  contracts  in  restraint  of 
trade.  The  courts  do  not  go  to  the 
length  of  saying  thttt  contracts  which 
they  now  would  say  are  in  restraint 
of  trade  are,  nevertheless,  valid  con- 
tracts, and  to  be  enforced ;  they  do, 
however,  now  hoi  1  many  contracts  not 
open  to  the  objection  that  they  are  in 
restraint  of  trade,  which  a  few  years 
back  would  have  been  avoided  on  that 
scile  ground,  both  here  and  in  Eng- 
land." Citing  LesHe  r.  Lorillard,  110 
N.  Y.  519.  Also,  Diamond  Match  Co. 
V.  Eoeber,  106  N.  Y.  473 ;  and  Hodge 
„.  Sloan,  107  ^^  Y.  244.  In  National 
Benefit  Co.  v.  Union  Hospital  Co.,  45 
Minn.  272;  47  N.  W.  Rep.  800,  the 
contract  under  consideration  was  be- 
tween two  corporations,  each  engaged 
in  the  business  of  selling  benefit  cer- 
tificates entitling  the  holders  to  med- 
ical care  and  support  in  time  of  sick- 
ness. Theirbusiness  extended  through- 
out a  number  of  states.    They  agreed 


that  for  a  period  of  three  years  plaint- 
iff was  to  have  the  exclusive  right  to 
sell  certificates  to  railroad  employes 
within  said  states,  and  defendant  was 
to  have  the  exclusive  sale  to  all  other 
persons  in  the  same  territory.  The 
agreement  was  held  to  be  valid,  the 
court  adding:  "No  such  reason  now 
obtains  in  this  country,  where  every 
citizen  is  at  liberty  to  change  his  oc- 
cupation at  will.  Moreover,  as  cheaper 
and  more  rapid  facilities  for  travel 
and  transportation  gradually  change 
the  manner  of  doing  business,  bo  as  to 
enable  parties  to  conduct  it  over  a 
vastly  greater  territory  than  formerly, 
the  courts  were  necessarily  compelled 
to  readjust  the  test  or  standard  of  the 
reasonableness  of  restrictions  as  to 
place.  And  again,  modern  investiga- 
tions have  much  modified  the  views 
of  courts,  as  well  as  political  econo- 
mists, as  to  the  effect  of  contracts 
tending  to  reduce  the  number  of  com- 
petitors in  any  particular  line  of  busi- 
ness. Excessive  competitors  is  not 
now  accepted  as  necessarily  conducive 
to  the  public  good.  The  fact  is  the 
early  common-law  doctrine  in  regard 
to  contracts  in  restraint  of  trade 
largely  grew  out  of  a  state  of  society 
anil  business  which  has  ceased  to  ex- 
ist, and  hence  the  doctrine  has  been 
much  modified,  as  will  be  seen  by 
comparison  of  the  early  English  cases 
with  modern  decisions,  both  English 
and  American." 
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depend  upon  the  number  of  those  who  may  be  implicated,  nor 
the  extent  of  space  included  in  the  combination,  but  upon  the 
existence  of  injury  to  the  public.'"  If  the  natural  tendency 
of  such  a  contract  is  injuriously  to  affect  public  interests,  the 
form  and  declared  purpose  are  of  no  moment,  the  agreement 
will  be  void  and  it  matters  not  whether  the  restraint  be  com- 
plete or  partial.^  The  apprehension  of  danger  to  public 
interests,  however,  should  rest  on  evident  grounds,  and  courts 
should  refrain  from  interference  with  the  affairs  of  citizens 
unless  their  conduct  in  some  tangible  form  threatens  the  wel- 
fare of  the  public'  It  does  not  follow  from  the  authorities  to 
which  reference  has  been  made  that  every  restriction  of  com- 
petition undertaken  by  contract  between  competing  dealers  is 
illegal.  The  modern  rule  is  much  more  restricted  in  its  appli- 
cation.' 


'  Sterrett,  0.  J.,  in  Nester  v.  Conti- 
nental Brewing  Co.,  161  Pa.  St.  473; 
41  Am.  St.  Eep.  894.  Continuing  the 
discussion,  the  court  says:  "One 
combination,  consisting  of  but  part  of 
those  engaged  in  a  given  branch  of 
trade,  may  amount  to  a  practical 
monopoly,  while  another  less  exten- 
sive in  its  scope  may,  as  well,  bring 
disaster  in  its  train.  The  difference 
lies  only  in  degree,  but  equally  forbids 
the  aid  of  courts."  Citing  More  v. 
Bennett,  140  111.  69;  33  Am.  St.  Rep. 
216.  And  again:  "So  no  one  can  for 
a  moment  doubt  that  more  serious  in- 
jury would  result  to  densely  settled 
than  to  a  much  larger  district  with 
scattered  population.  Thus  a  combi- 
nation to  raise  the  price  of  bread- 
stuffs  would  cause  serious  loss  in  a 
city,  while  it  would  be  comparatively 
harmless  in  an  agricultural  state."  In 
the  following  cases  the  restraint 
sought  was  partial  in  respect  to  the 
number  of  persons  implicated  and  ter- 
ritorial limits,  but  was  held  injurious 
to  public  interests  and  therefore  void, 
as  against  public  policy :  Hooker  v. 
Vandewater,  4  Denio  (N.  Y.),  349;  47 
Am.  Dec.   258 ;    Stanton  v.   Allen,  5 


Denio  (N.  Y.),  434;  49  Am.  Dec.  282; 
India  Bagging  Assn.  v.  Kock,  14  La. 
Ann.  168;  Central  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  666 ;  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co.,  68  Pa. 
St.  173;  8  Am.  Rep.  159;  Chicago 
Gas,  etc.,  Co.  v.  People's  Gas,  etc.,  Co., 
121  111.  530 ;  2  Am.  St.  Rep.  124 ;  Texas, 
etc.,  Oil  Co.  V.  Adoue,  83  Texas,  650; 
29  Am.  St.  Rep.  690. 

^  Nester  v.  Continental  Brewing  Co., 
161  Pa.  St.  473;  41  Am.  St.  Rep.  894. 
See  infra,  §§  1579,  1580. 

^  Gray,  J.,  in  Leslie  v.  Lorillard,  110 
N.  Y.  519,  533,  following  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473. 

*  This  rule  is  thus  given  in  United 
States  V.  Trans-Missouri  Association, 
19  U.S.App.  36-59:  "It  clearly  appears 
from  a,  review  of  the  authorities  'that 
when  the  Anti-Trust  act  was  passed 
the  rule  had  become  firmly  estab- 
lished in  the  jurisprudence  of  Eng- 
land and  the  United  States  that  the 
validity  of  contracts  restricting  com- 
petition was  to  be  determined  by  the 
reasonableness  of  the  restriction.  If 
the  main  purpose,  or  natural  or  inevi- 
table effect  of  <i  contract  was  to  sup- 
press competition  or  create  a  monop- 
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§  1570.  Consideration  of  such  contracts,  etc. — Liquidated 
damages. — While  a  contract  in  restraint  of  trade  in  general  is 
against  the  policy  of  the  law  and  can  not  be  enforced,  a  party- 
may  legally  bind  himself,  for  valuable  consideration,  not  to 
conduct  a  particular  trade  or  business  in  a  particular  place, 
for  a  reasonable  and  definite  period  of  time ;  and  it  is  not  nec- 
essary that  the  damages  should  be  liquidated  to  enable  the 
plaintiff  to  maintain  his  action  for  the  breach.'  An  agree- 
ment not  to  pursue  a  particular  business  or  profession, 
when  made  on  a  good  consideration,  with  one  for  whose  busi- 
ness interest  it  is  to  prevent  competition,  is  valid  if  restrained 
within  reasonable  limits;  and  it  is  competent  for  the  parties 
thereto  to  liquidate  the  damages  to  be  recovered  on  a  breach.^ 
A  contract  by  which  one  party,  at  his  own  lime  kiln,  agrees  to 
manufacture  for  another  party  a  certain  number  of  barrels  of 
lime  within  a  given  time,  for  which  he  is  to  receive  a  given 
sum  per  barrel,  which  provides  also  that  during  the  contin- 
uance of  the  agreement  the  party  manufacturing  the  lime  shall 
not  sell  to  any  person  any  lime,  is  not  illegal,  as  being  in  re- 
straint of  trade.'  An  agreement  not  to  manufacture  a  partic- 
ular article  is  not  in  restraint  of  trade.* 

§  1571.  Contract  limiting  as  to  space. — A  contract  whereby 
a  physician  agrees  not  to  practice  medicine  within  a  certain 
town  or  vicinity  is  not  void  as  against  public  policy .°     Where 

oly,  it   was  illegal.     If  the  contract  determined  under  these  rules,  in  the 

imposed  a  restriction  that  was  unrea-  light  of  all  the  facts  and  circumstances 

sonable  and  injurious  to  the  public  in-  in  each  particular  case." 

terest,    or     a    restriction     that     was  '  Jenkins   v.  Temples,   39   Ga.   655. 

greater  than  the  interest  of  the  party  Compare  Treat  t).  Shoninger  Melodeon 

in  whose   favor  it  was   imposed   de-  Co.,  35  Conn.  543. 

manded,  it  was  illegal.    But  contracts  ^Hoagland  v.  Segur,  88  N.  J.  Law, 

made  for  a  lawful  purpose  which  were  230 ;  compare  Doty  v.  Martin,  32  Mich, 

unreasonably  injurious  to  the  public  462;  Caswell  v.  Gibbs,  33  Mich.  331. 

welfare  and  which  imposed  no  heavier  '  Schwalm  v.  Holmes,  49  Cal.  665. 

restraint  upon  trade  than  the  interest  '  Gillis  v.  Hall,  2  Brews.  (Pa.)  342. 

of  the    favored    party  required   had  *Cole  v.  Edwards  (Iowa,  1895),  61 

been  uniformly    sustained,   notwith-  N.  W.  Rep.  940,  per  Kinne,  J. .  "It 

standing  their  tendency  to  some  ex-  is   contended    that    the    contract    is 

tent  to  check  competition.      The  pub-  against  public  policy,  and  ought  not 

he  welfare  was   first  considered   and  to  be  enforced.     The  question  as  to 

the  reasonableness  of  the  restriction  the  validity  of  a  contract  wherebv  nue 
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a  physician,  upon  selling  out  his  business,  agreed  to  practice 
medicine  no  more  after  a  certain  date  in  the  town  where  he  had 
been  following  his  profession,  and  the  contract  further  pro- 
vided that  a  stipulated  penalty  should  be  paid  if  the  agreement 
was  broken,  the  penalty  is  recoverable  in  an  action  based  upon 
the  breach  of  the  agreement.'  The  courts  have  upheld  con- 
tracts not  to  practice  law  in  a  certain  city,^  not  to  prac- 
tice medicine,'  not  to  do  blacksmithing  in  a  certain  local- 
ity,* not  to  engage  in  a  specified  line  of  business  at  the  city 
of  B.^     The  plaintiff  bought  of  the  defendant  his  business  as  a 


agrees,  for  a  consideration,  to  there- 
after refrain  from  prosecuting  a  busi- 
ness in  a  certain  locality,  is  no  longer 
an  open  one  in  this  state.  Such  con- 
tracts are  valid.  Hedge  v.  Lowe,  47 
Iowa,  137;  Smalley  v.  Greene,  52 
Iowa,  241;  3  N.  W.  Eep.  78;  Halde- 
man  v.  Simonton,  55  Iowa,  144;  7 
N.  W.  Rep.  493;  Powers  v.  Strout,  67 
Iowa,  341;  25  N.  W.  Eep.  273.  As 
this  question  has  been  so  fully  con- 
sidered in  these  cases,  it  needs  no 
further  discussion."  For  instances 
of  valid  physicians'  and  surgeons' 
contracts  not  to  practice  their  profes- 
sions within  certain  limits  as  to  time 
and  apace,  see  Davis  v.  Mason,  5  T.  E,. 
118;  Sainter  v.  Ferguson,  7  C.  B.  716; 
Atkyns  v.  Kinnier,  ,4  Exch.  776;  Fox 
V.  Scard,  33  Beav.  327;  Gravely  v. 
Barnard,  43  L.  J.  Ch,  659;  L.  E.  18 
Eq.  518;  Mell  v.  Moony,  30  Ga.  413; 
Goodman  v.  Henderson,  58  Ga.  567; 
Linn  v.  Sigsbee,  67  111.  75;  Miller  v. 
EHiott,  1  Ind.  484;  Holdemani;.  Sim- 
onton, 55  Iowa,  144;  Warfield  v. 
Booth,  33  Md.  63;  Dwight  v.  Hamil- 
ton, 113  Mass.  175 ;  Doty  v.  Martin, 
32  Mich.  462;  Timmerman  v.  Dever, 
52  Mich.  34;  Carroll  u.  Hickes,  10 
Phila.  (Pa.)  308 ;  Thompson  v.  Means, 
11  Sm.  &  M.  (Miss.)  604;  Smith  v. 
Smith,  4  Wend.  (N.  Y.)  468;  Mott  v. 
Mott,  11  Barb.  (N.  Y.)  127 ;  Holbrook 
e.  Waters,  9  How.  Pr.  (N.  Y.)  335; 
Amedon  v.  Gannon,  6  Hun  (N.  Y.), 
384 ;  Niver  v.  Eossman,  18  Barb.(N. Y.) 


50;  McClurg's  Appeal,  58  Pa.  St.  51; 
Bigony  v.  Tyson,  75  Pa.  St.  157; 
Bett's  Appeal,  10  W.  N.  Gas.  (Pa.) 
431 ;  McNutt  v.  McEwen,  1  W.  N.  Cas. 
(Pa.)  552. 

'  Martin  v.  Murphy,  129  Ind.  464, 
per  McBride,  J. :  "A  contract  for  the 
general  restraint  of  any  business  is 
illegal,  but  it  is  otherwise  if  the  re- 
straint is  reasonable  and  partial. 
Whether  in  a  given  case  the  restraint 
is  reasonable  is  a  question  for  the 
court.  Bowser  v.  Bliss,  7  Blackf .  (Ind.) 
344  ;  Beard  v.  Dennis,  6  Ind.  200.  A 
contract,  reasonably  limited  as  to  the 
territory  in  which  the  specific  busi- 
ness is  not  to  be  carried  on,  is  not 
rendered  invalid  because  the  restric- 
tion as  to  time  is  indefinite  or  gen- 
eral. Bowser  v.  Bliss,  7  Blackf.  (Ind.) 
344;  Beard  v.  Dennis,  6  Ind.  200; 
Alger  V.  Thacher,  19  Pick.  (Mass. )  51 ; 
Smalley  v.  Greene,  52  Iowa,  241." 

^Smalley  v.  Greene,  52  Iowa,  241; 
3  N.  W.  Eep.  78. 

'  Haldeman  v.  Simonton,  55  Iowa, 
144;  7  N.  W.  Eep.  493.  In  Martin  v. 
Murphy,  129  Ind.  464,  a  contract  "to 
practice  medicine  no  more  in  Salem 
after  January  1,  1888,"  is  upheld. 

« Stafford  v.  Shortreed,  62  Iowa,  524 ; 
17  N.  W.  Rep.  756. 

5  Grow  V.  Seligman,  47  Mich.  607; 
UN.  W.  Eep.  404.  See,  also,  Mitchel 
V.  Eeynolds,  1  P.  Wms.  181 ;  Mellan 
V.  May,  11  M.  &  W.  653;  Leather 
Cloth    Co.   V.   Lorsont,   L.  E.  9  Eq. 
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dentist,  and  the  latter  executed  a  contract  not  to  practice  den- 
tistry within  a  radius  of  ten  miles  of  Litchfield.  It  was  held, 
that  the  above  expression  meant  within  ten  miles  of  the  cen- 
ter of  the  village  of  Litchfield,  and  that  the  contract  was  not 
void  in  not  fixing  a  period  within  which  the  defendant  was  not 
to  practice  dentistry  within  those  limits.'  A  traveling  sales- 
man contracted  with  a  manufacturing  company  by  whom  he  had 
been  employed  and  whose  business  covered  the  whole  of  the 
United  States  and  Canada,  that  he  would  not  accept  employ- 
ment from  any  competitor  for  three  years  after  leaving  the 
company's  employ.  This  agreement  was  held  to  be  valid.' 
The  earlier  rule  which  forbade  the  enforcement  of  those  con- 
tracts in  restraint  of  trade  which  were  unlimited  as  to  space 
was  supported  by  a  reason  which  no  longer  applies.  This  rea- 
son was  that  such  a  contract  could  be  of  no  value  to  the 
person  in  whose  favor  the  contract  was  made.  As  Chief  Justice 
Parker  said:^  "Such  restraints  are  invalid  'because,  in  a  great 
many  instances,  tliey  can  be  of  no  use  to  the  obligee;  which 
holds  in  all  cases  of  general  restraint  throughout  England;  for 
what  does  it  signify  to  a  tradesman  in  London  what  anotlier 
does  in  Newcastle?  and  surely  it  would  be  unreasonable  to 
fix  a  certain  loss  on  one  side  without  any  benefit  to  the  other.'  " 
The  growth  of  business  and  the  development  of  transportation 
have  changed  the  aspect  of  the  law  and  made  inapplicable  tlie 
reason  first  given.' 

345;    Whitney  t>.    Slayten,  40  Maine,  menced  ttie  same    business    in    the 

224 ;   Guerand   v.  Dandelet,   32   ild.  same  village.    The  purchaser's   wife 

501 ;  Warfield  v.   Booth,  33   Md.   63 ;  as   assignee  sued  to  enjoin  and  the 

Dean  v.    Emei-son,   102    Mass.    480;  court  held  that  she  was  entitled  to  the 

Richardson   v.   Peacock,  33  N.  J.  Eq.  relief  sought,  adding:  "Such  an  agree- 

597;  Heichew  v.  Hamilton,  3  Greene  ment  is  a  valuable  right  in  connection 

(Iowa), 596;  Hedges.  Lowe,  47  Iowa,  with  the  business  it  was  designed  to 

137.  protect,  and  going  with  the  business 

'  Cook  u.  Johnson,  47  Conn.  175;   36  it  may  be  assigned  and  the   assignee 

Am.  Rep.  64.  In  Francisco  U.Smith, 143  may   enforce  it  just  as  the   assignor 

N. Y. 488, a  village  bakerhadcontracted  could  have  enforced  it  if  he  had  re- 

with  the  sale  of  his  business  that  he  tained  the  business,"  citing  Diamond 

would  not  carry  on  that  business  in  Match  Co.  ii.  Roeber,  106  N.  Y.  473. 

the  village  for  five  years.    The  pur-  "  Carter  v.  Ailing,  43  Fed.  Rep.  208. 

chaser    having  failed,   assigned    the  '  Mitchel  ■».  Reynolds,  1  P.  Wme. 

contract  in  question  to  his  wife  and  181. 

the  original  vendor  thereupon  recom-  *  Maxim  -  Nordenfeldt,   etc.,  Co.   v. 
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§  1572.  Contracts  limiting  as  to  time. — Two  companies  were 
engaged  in  the  business  of  issuing  benefit  certificates  entitling 
the  holders,  in  case  of  sickness  or  injury,  to  care  and  treat- 
ment in  any  hospital  provided  by  the  company.  The  plaintiff 
company  had  formed  a  lucrative  business  in  several  states  and 
acquired  valuable  contracts  with  hospitals  therein.  The  two 
companies  entered  into  a  contract  by  the  terms  of  which  the 
plaintiff  agreed  to  refrain  for  the  term  of  three  years  from  sell- 
ing certificates  in  the  territory  named,  except  to  railroad  em- 
ployes, and,  as  far  as  in  its  power,  to  turn  over  to  the  defend- 
ant its  hospital  contracts,  in  consideration  of  which  the  de- 
fendant agreed  to  pay  plaintiff  a  certain  sum  of  money,  and 
also  to  refrain  for  a  like  period  of  three  years  from  selling  cer- 
tificates to  railroad  employes  within  the  territory  named. 
It  was  held  that  the  contract  was  not  void  as  being  in  re- 
straint of  trade.'      An  agreement  between  owners  of  two  rival 


Nordenfelt,  L.  R.  (1893)  1  Ch.  630. 
See  the  following  decisions  upholding 
contracts  in  general  restraint.  Dia- 
mond Match  Co.  V.  Roeber,  106  N.  Y. 
473 ;  Whittaker  v.  Howe,  3  Beav.  383 ; 
Moenich  v.  Fenestre,  2  The  Reports, 
102;  61  L.  J.  C.  737;  Leather  Cloth 
Co.  V.  Lorsont,  L.  R.  9  Eq.  Cas.  345; 
Rousillon  V.  Rousillon,  L.  R.  14  Ch. 
Div.  351;  Badische,  etc.,  Fabrik  u. 
Schott  (1892),  L.  R.  3  Ch.  447;  Morse 
Twist,  etc.,  Co.  ».  Morse,  103  Mass. 
73;  Beal  v.  Chase,  31  Mich.  490;  Wa- 
tertown  Thermometer  Co.  v.  Pool,  51 
Hun  (N.  Y.),  157;  Underwood  v. 
Smith,  19  N.  Y.  Supl.  380;  Oakdale 
Mfg.  Co.  V.  Garst,  18  R.  I.  484 ;  10  Am. 
R.  R.  &  Corp.  R.  184;  Oregon  Steam 
Navigation  Co.  v.  Winsor,  20  Wall. 
(TJ.  S.)  64. 

'  National  Benefit  Co.  v.  Union  Hos- 
pital Co.,  45  Minn.  272,  per  Mitchell, 
J. :  "We  feel  safe  in  asserting  that 
no  modern  decision  can  be  found  hold- 
ing any  such  contract,  under  a  similar 
state  of  facts,  void  because  in  restraint 
of  trade.  Formerly  in  England  the 
courts  frowned  with    great  severity 


upon  every  contract  of  this  kind.  The 
reasons  of  this  partly  grew  out  of  the 
English  law  of  apprenticeship,  by 
which,  in  its  original  severit)',  no  per- 
son could  exercise  any  regular  trade 
or  handicraft  except  after  having 
served  a  long  apprenticeship.  Hence, 
if  a  person  was  prevented  from  pur- 
suing his  particular  trade,  he  was 
practically  deprived  of  all  means  of 
earning  a  livelihood,  and  the  state  was 
deprived  of  his  services.  No  such  rea- 
son now  obtains  in  this  country,  where 
every  citizen  is  at  liberty  to  change 
his  occupation  at  will.  Moreover,  as 
cheaper  and  more  rapid  facilities  for 
travel  and  transportation  gradually 
changed  the  manner  of  doing  business, 
so  as  to  enable  parties  to  conduct  it 
over  a  vastly  greater  territory  than 
formerly,  the  courts  were  necessarily 
compelled  to  readjust  the  test  or  stand- 
ard of  the  reasonableness  of  restric- 
tions as  to  place.  And,  again,  mod- 
ern investigations  have  much  modified 
the  views  of  courts  as  well  as  political 
economists  as  to  the  effect  of  contracts 
tending  to  reduce  the  number  of  com- 
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steamboats  on  the  Kentucky  river,  that,  in  order  to  prevent 
rivalry  and  consequent  reduction  of  charges,  the  net  profits  of 
each  should  be  shared  in  a  certain  proportion,  each  bearing  its 
own  expenses,  and  that,  if  the  owners  of  either  boat  should  sell 
with  a  view  of  going  out  of  the  trade,  notice  should  be  given 
to  the  owners  of  the  other  boat,  and  the  owners  so  selling 
should  not  enter  the  trade  again  within  one  year,  is  void, 
as  against  public  policy,  and  the  owner  so  selling  may  start  a 
new  boat  within  the  year.' 

§  1573.  Limit  of  time  not  essential. — An  agreement  not  to 
engage  in  a  certain  business  in  a  certain  place  is  not  invalid 
because  it  fails  to  specify  any  limit  of  time/      In  a  recent  In- 


petitors  in  any  particular  line  of  busi- 
ness. Excessive  competition  is  not 
now  accepted  as  necessarily'  conducive 
to  the  public  good.  The  fact  is  that 
the  early  common  law  doctrine  in  re- 
gard to  contracts  in  restraint  of  trade 
largely  grew  out  of  a  state  of  society 
and  of  business  which  has  ceased  to 
exist,  and  hence  the  doctrine  has  been 
much  modified,  as  will  be  seen  by 
comparison  of  the  early  English  cases 
with  modern  decisions — both  English 
and  American.  A  contract  may  be 
illegal  on  grounds  of  public  policy  be- 
cause in  restraint  of  trade,  but  it  is  of 
paramount  public  policy  not  lightly  to 
interfere  with  freedom  of  contract.  It 
is  unnecessary  at  this  time  to  go  over 
ground  so  often  traveled  by  others, 
and  enter  into  any  extended  consid- 
eration of  the  decisions  on  this  branch 
of  the  law.  The  principal  cases  on 
the  subject,  from  the  yearbooks  down, 
will  be  found  collated  in  2  Parsons  on 
Contracts,  748,  and  also  in  the  notes  to 
Mitchel  V.  Reynolds,  1  P.  Wms.  181 ;  1 
Smith  Lead.  Cas.  (9th  ed.)  694,  See 
also,  Alger  v,  Thacher,  19  Pick. 
(Mass.)  51;  Diamond  Match  Co.  r. 
Eoei.er,  106  N.  Y.  473  (13  N.  E.  Rep. 
410) ;  Real  v.  Chase,  31  Mich.  490,  and 
Oregon  Steam  Nav,  Co.  v.  Winsor, 
20  "Wall.  (U.  B.)  64.    Tested  by  these 


rules  we  find  nothing  legally  objection- 
able in  the  contract  under  considera- 
tion. In  addition  to  cases  cited  above, 
see  also,  Moore  Hardware  Co.  v. 
Towers  Hardware  Co.,  87  Ala.  206  (6 
So.  Rep.  41).  There  are  two  classes 
of  cases,  some  of  which  appellant  has 
cited  which  are  often  confounded, 
but  are  clearly  distinguishable  from 
cases  like  the  present,  and  stand  upon 
an  entirely  different  footing.  The  one 
is  combinations  between  producers  or 
dealers  to  limit  the  production  or  sup- 
ply of  an  article,  so  as  to  acquire  a 
monopoly  of  it  and  then  unreasonably 
enhance  prices.  The  other  is  where  a 
corporation  of  a  gwasi-public  charac- 
ter, charged  with  a  public  duty,  as 
a  railway  company,  gas  company,  or 
the  like,  enters  into  a  contract  re- 
strictive of  its  business  which  would 
disable  it  from  performing  its  duty  to 
the  public.  " 

1  Anderson  v.  Jett,  89  Ky.  375 ;  12  S. 
W.  Rep.  670.  See  also,  Handforth  v. 
Jackson,  150  Mass.  149. 

"Carll  V.  Snyder  (N.  J.  Ch.  1893), 
26  Atl.  Rep.  977,  per  Bird,  V,  C. .  "I 
am  satisfied  that  the  proof  is  suffi- 
ciently clear  and  definite  to  justify 
the  court  in  awarding  a  perpetual  in- 
junction upon  final  hearing,  in  case  it 


§  1573 


CONTRACTS    IN    RESTRAINT    OF    TRADE. 


2043 


diana  case  a  physician  sold  his  practice,  executing  the  follow- 
ing contract:  "Wliereas  I  am  contemplating  moving  from 
Spencer,  and  whereas  W.   H.    B.,  a  practicing  physician  of 


should  stand  as  it  now  does  unim- 
peached.  I  am  equally  well  satisfied 
that  the  insistment  that  the  restraint 
is  indefinite  as  to  time,  and  therefore 
unreasonable,  ought  not  to  prevail.  I 
think  a  careful  study  of  the  case  of 
Mitchel  V.  Reynolds,!  P.  Wms.  181,  re- 
ported in  1  Smith's  Lead.  Cas.(9thed.) 
694,  with  the  various  annotations,  both 
bj^  the  English  and  American  editors, 
will  satisfy  the  mind  as  to  the  principle 
upon  which  contracts  of  this  nature, 
not  only  may  well  be,  but  really  ought 
to  be  supported  when  indefinite  as  to 
time.  The  purchaser  of  such  good- 
will may  fairly  be  supposed  to  pur- 
chase not  only  for  his  own  immediate 
use  or  benefit,  but  for  the  use  of  his 
personal  representatives,  in  the  same 
sense  that  he  purchases  personal 
property  or  real  estate.  I  can  see  no 
just  reason  for  his  not  being  able  in 
the  law  to  make  such  an  investment 
which  shall  pass  to  his  assigns,  execu- 
tors or  administrators.  It  can  not  be 
said,  when  it  is  limited  to  a  particular 
district,  that  this  in  any  manner  in- 
terferes with  sound  public  policy.  It 
would  not  be  a  violation  of  the  rule 
which  required  such  contracts  to  be 
in  harmony  with  the  interests  of  the 
community  at  large  in  case  the  stipu- 
lation were  to  be  that  the  covenantee 
should  not  carry  on  the  trade  in  ques- 
tion for  twenty  or  thirty  years ;  and, 
if  not  for  that  period  of  time,  then 
certainly  it  would  not  be  if  the  cove- 
nant extended  to  a  life-time  i  With 
this  in  mind,  when  the  object  of  the 
prohibition  put  upon  such  contracts, 
in  view  of  a  sound  public  policy,  is 
considered,  it  will  be  still  more  appa- 
rent that  this  contract  ought  to  be  up- 
held. Sound  pubhc  policy  requires 
that  every  individual  shall  be  em- 
130 


ployed.  The  community  is  entitled 
to  his  honest  toil,  whether  manual, 
mechanical,  or  purely  intellectual. 
This  being  so,  and  such  policy  up- 
holding contracts  for  a  definite  period 
of  time,  it  is  not  to  be  presumed  that 
the  covenantee  in  any  such  case  will 
spend  the  time  which  the  law  regards 
(supposing  that  there  must  be  a  pe- 
riod limited  in  the  contract)  in  idle- 
ness or  in  indifference  to  the  demands 
of  such  a  policy,  waiting  the  time 
when  the  period  fixed  by  the  contract 
shall  have  expired,  in  order  that  he 
may  engage  once  more  in  the  employ- 
ment which  he  had  agreed  to  aban- 
don. In  such  matters  the  public  wel- 
fare, which  the  law  regards,  is  an  es- 
sential element  of  consideration;  but 
the  interest  of  the  individual  in  his 
own  welfare  is  infinitely  more  effica- 
cious and  potential  in  securing  the 
public  good,  although  that  may  not 
be  in  his  mind.  He  who  has  energy 
and  integrity  enough  to  establish  a 
business  which  is  worthy  of  the  name, 
and  for  which  others  will  bid  a  fair 
price,  will  not  wait  for  the  protection 
of  the  paternal  hand  to  make  his  foot- 
prints in  other  quarters.  In  the  fol- 
lowing cases  there  was  no  limit  as  to 
time,  and  it  will  be  observed  that  in 
many  of  them  resistance  was  made  to 
their  enforcement  on  this  account, 
but  without  success:  Richardson  v. 
Peacock,  26  N.  J.  Eq.  40 ;  28  N.  J.  Eq. 
151,  and  33  N.  J.  Eq.  597;  Hitchcock 
V.  Coker,  6  Adol.  &  E.  438;  Hastings 
V.  Whitley,  2  Exch.  611 ;  Mallan  v. 
May,  11  Mees.  &  W.  653 ;  Bowser  v. 
Bliss,  7  Blackf.  (Ind.)  344;  Pierce  i). 
Fuller,  8  Mass.  223;  Palmer  v.  Steb- 
bins,  3  Pick.  (Mass.)  188;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473." 
See  also.  Beard  v.  Dennis,  6  Ind.  200; 
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Morgan  county,  is  desirous  of  locating  in  Spencer,  Indiana; 
now,  therefore,  in  consideration  of  the  purchase  of  my  prop- 
erty by  the  said  W  H.  B.,  I  hereby  agree  that,  within  a  rea- 
sonable time  and  as  soon  as  I  can  arrange  my  business  and 
conveniently  leave  my  said  field  of  practice,  I  will  retire  from 
the  practice  of  medicine  and  surgery  at  Spencer,  Indiana." 
The  court  held  that  by  this  agreement  the  obligor  had  no  right 
to  resume  the  practice  at  any  time  thereafter  at  the  town 
named  and  authorized  the  granting  of  an  injunction  accord- 
ingly.' 


Smalley  v.  Greene,  52  Iowa,  241 ;  Al- 
ger V.  Thacher,  19  Pick.  (Mass.)  51; 
^owle^).  Park,  131  V.  S.  88;  Goodman 
V.  Henderson,  58  Ga.  567 ;  Guerand 
V.  Bandelet,  32  JId.  561 ;  ^MacKinnon, 
Pen  Co.  V.  Fountain  Ink  Co.,  48  N.  Y. 
Sup.  Ct.  442 ;  French  /•.  Parker,  16  R.  I. 
219;  14  Atl.  Rep.  870;  Oregon  Steam 
Navigation  Co.  v.  "Winsor,  20  Wall. 
(U.  S.)  64;  Archer  v.  Marsh,  6  A.  & 
E.  959.  The  following  cases  relate  to 
milliners  and  dressmakers:  Morgan 
V.  Perhamus,  36  Ohio  St.  517;  Morris 
V.  Moss,  25  L.  J.  Eq.  194;  Shackle 
».  Baker,  14  Ves.  468.  To  bookbind- 
ers: Prake  v.  Dodsworth,  4  Kan.  159. 
To  publishers:  Tallis  v.  Tallis,  1  El. 
&  El.  391;  Ingram  v.  Stiff,  5  Jur.  N. 
S.  947;  Ward  v.  Beeton,  28  Weekly 
Rep.  533  ;  Spicer  v.  Hoop,  51  Ind.  365  ; 
Presbury  i\  Fisher,  18  Mo.  50;  Noah  y. 
AVebb,  1  Edw.Ch.(N.Y.)604 ;  Dakin  v. 
Williams,  11  Wend.  iX.Y.)  07;  Beal  r. 
Chase,31  Mich.490.  To  barbers :  Burrill 
V.  Daggett,  77  Maine,  545.  To  photog- 
raphers: Baumgarten  u.  Broailaway, 
77  N.  Car.  8;  Dean  v.  Emerson,  102 
Mass.  480.  To  tavernkeepers :  Heichew 
V.  Hamilton,  3  Greene  (Iowa),  596;  4 
Greene  (Iowa),  317;  Evans  r.  Elliott, 
20  Ind.  283;  Harrison  v.  Lockhart, 
25  Ind.  112  ;  Studabaker  v.  AVhite,  31 
Ind.  211 ;  McAlisterv.  Howell,  42  Ind. 
15;  Stines^.  Dorman,  25  Ohio  St.  580; 
Hatcher  v.  ,\ndre\vf,  5  Bush  (Ky.), 
561;     -Mossop   '•.    ^lason,    16   (Irant's 


Ch.  (Can.)  302;  17  Grant's  Oh.  (Can.) 
360;  Elliot's  Appeal,  60  Pa.  St.  161. 
To  bankers:  Hoagland  v.  Segur,  38 
N.  J.  Law,  230.  To  school  teachers: 
Spier  V.  Lanibdin,  45  Ga.  319.  To 
grave-stone  makers :  Duffy  r.  Shockey, 
11  Ind.  70.  To  undertakers:  Hall's 
Appeal,  60  Pa.  St.  458.  To  dentists: 
Mallan  v.  May,  11  M.  &  W.  653; 
Horner  v.  Graves,  7  Bing.  735 ;  Cook 
r.  Johnson,  47  Conn.  175;  36  Am. 
Rep.  64;  Clark  v.  Crosby,  37  Vt. 
188 ;  Alcock  i .  Giberton,  5  Duer 
(N.  Y.),  76.  To  druggists:  Hast- 
ings r.  Whitley,  2  Exch.  611;  Hitch- 
cock II.  Coker,  6  A.  &  El.  438;  Hay- 
ward  r.  Young,  2  Chit.  407;  Price 
V.  Green,  16  M.  &  W.  346;  Ward  v. 
Hogan,  11  Abb.  N.  C.  (N.  Y.)  478; 
Baker  v.  Cordon,  86  N.  Car.  116." 

'  Beatty  v.  Coble,  142  Ind.  329.  In 
O'Neal  r.  Hines  (Ind.),  43  N.  E.  Rep. 
946,  the  parties  were  partners  in  the 
undertaking  business  at  Portland, 
and  one  of  them,  in  consideration  oi 
a  cash  payment  and  the  conveyance 
of  certain  real  estate,  agreed  to  sur- 
render his  interest  in  the  firm  to  an- 
other, and  not  to  go  into  the  under- 
taking business  in  the  city  so  long  as 
the  other  party  remained  in  said  busi- 
ness there.  It  was  claimed  that  the 
contract  was  unreasonable  and  void, 
for  the  reason  that  the  restriction  as 
to  the  time  was  too  indefinite.  The 
court   did   not  hold   that  this  did  not 
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§  1574.  Contracts  with  employes. — An  agreement  binding 
an  employe  not  to  continue  in  the  same  trade  in  the  neighbor- 
hood after  his  employment  has  ceased  will  be  upheld.  Such 
an  obligation  may  be  necessary  for  the  protection  of  the  em- 
ployer, and  it  caii  not  affect  the  rights  of  the  general  public' 
A  collector  in  an  installment  clothing  house  entered  into  an 
obligation  "not  to  engage  in  or  be  concerned  or  interested  in 
the  installment  clothing  business  in  Newark  or  Jersey  City,  on 
his  own  account  or  as  agent  or  employe  of  any  other  person  or 
persons,  in  any  capacity."  The  vice-chancellor  held  that  the 
restraint  thus  imposed  was  partial  and  reasonable,^  and  upheld 
the  contract.  And  this  the  court  did  in  a  recent  case  in  the 
federal  court  at  Chicago,  where  a  manufacturing  company, 
with  a  business  extending  throughout  the  United  States  and 
Canada,  contracted  with  one  of  its  traveling  salesmen,  binding 
him  not  to  enter  the  employ  of  any  competitor  of  the  company 
for  three  years  after  leaving  its  service.' 


invalidate  the  contract,  citing  Bowser 
V.  Bliss,  7  Blackf.  (Ind.)  344;  Beard 
V.  Dennis,  6  Ind.  200;  Eisel  v.  Hayes, 
141  Ind.  41 ;  Beatty  v.  Coble,  142  Ind. 
329;  Martin  v.  Murphy,  129  Ind.  464; 
Gill  V.  Ferris,  82  Mo.  156;  Cook?;. 
Johnson,  47  Conn.  175. 

1  Mumford  v.  Gething,  7  C.  B.  (N.S.) 
305.  See  also.  Carter  w.  Ailing,  43  Fed. 
Eep.  208;  Sternberg  v.  O'Brien,  48 
N.  J.  Eq.  370;  22  Atl.  Rep.  348; 
Chesman  -o.  Nainby,  2  Ld.  Eaym. 
1456;  Hitchcock  v.  Coker,  6  A.  &  E. 
438;  Sainter^.  Ferguson,  7  C.  B.  716; 
Nicholls  V.  Stretton,  10  Q.  B.  346;  Na- 
tional Provincial  Bank  v.  Marshall, 
L.  R.  40  Ch.  Div.  112;  Mills  v.  Dun- 
ham, L.  R.  (1891)  1  Ch.576;  Badische 
Anilin,  etc.,  Fabrik  v.  Schott,  L.  R. 
(1892)  3  Ch.  447 ;  Rogers  v.  Maddocks, 
L.  R.  (1892)  3  Ch.  346;  Moenich  v. 
Fenestre,  2  The  Reports,  102;  61  L.  J. 
Ch.  737.  Of.  Mandeville  v.  Harman, 
42  N.  J.  Eq.  185 ;  Keeler  v.  Taylor,  53 
Pa.  St.  467;  Herreshoff  v.  Boutineau, 
17  R.  I.  3;   19  Atl.  Rep.  712;  Ward 


V.  Byrne,  5  M.  &  W.  547;  Allsopp 
V.  Wheatcroft,  L.  R.  15  Eq.  Cas.  59 ; 
Perls  V.  Saalfeld,  L.  R.  (1892)  2  Ch. 
149.  In  Mumford  v.  Gething,  7  C. 
B.  (N.  S.)  305,  the  court  said:  "If 
the  law  discouraged  such  agree- 
ments as  these,  employers  would  be 
extremely  scrupulous  as  to  engag- 
ing servants  in  a  confidential  capaci- , 
ty,  seeing  that  they  would  incur  the 
risk  of  their  taking  advantage  of  the 
knowledge  they  acquired  of  their  cus- 
tomers and  their  mode  of  conducting 
business  and  then  transferring  their 
services  to  a  rival  trader.  It  appears 
to  me  to  be  highly  important  that  per- 
sons like  this  defendant  should  be 
able  to  enter  into  contracts  of  thissort 
which  will  afford  some  security  to 
their  employers  that  the  knowledge 
acquired  in  their  service  will  not  be 
used  to  their  prejudice." 

'  Sternberg  v.  O'Brien,  48  N.  J.  Eq. 
370, 

8 Carters.  Ailing,  43  Fed.  Eep.  208. 
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§  1575.  Protecting  the  purchaser  of  good-will. — The  modern 
doctrine  is  well-nigh  universal  that  when  one  engaged  in  any 
business  or  occupation  sells  out  his  stock  in  trade  and  good- 
will or  his  professional  practice  he  may  contract  with  the  pur- 
chaser and  bind  himself  not  to  engage  in  the  same  vocation 
in  the  same  locality  for  a  time  named  and  he  may  be  enjoined 
from  violating  this  contract.'  This  is  about  as  far  as  contracts 
in  restraint  of  trade  have  been  upheld  by  the  American  courts 
or  those  of  England.  While  the  law,  to  a  certain  extent, 
tolerates  contracts  in  restraint  of  trade  or  business  when  made 
between  vendor  and  purchaser  and  will  uphold  them,  it  does 
not  treatthem  with anyspecialindulgence.  They  are  intended  to 
secure  the  purchaser  of  the  good-will  of  a  trade  or  busi'ness  a 
guaranty  against  the  competition  of  the  former  proprietor. 
When  this  object  is  accomplished  it  will  not  be  presumed  that 
more  was  intended.^  And  where  a  firm  of  photographers  dis- 
solved and  one  partner  who  had  contracted  that  he  would  not 
directly  or  indirectly  enter  into,  or  carry  on,  or  in  any  way  be 
interested  in  or  furnish  to  any  person  information  with  regard 
to  the  business  within  certain  limits,  nevertheless  entered  into 
a  partnership  with  a  third  person  within  the  prescribed  dis- 
trict, he  was  held  liable  for  all  the  injury  occasioned  to  his 
former  partner  by  the  establishment  of  the  new  partnership.' 
The  stockholders  in  a  company  which  manufactured  and  sold 
fountain  pens  sold  the  stock  and  patents  and  agreed  with  the 
purchasers  not  to  engage  in  the  same  business  so  long  as  the 

'Chapin  v.  Brown,  83  Iowa,  156;  poultry  coming  from  the  districts  in 
32  Am.  St.  Rep.  297.  See  also,  Rou-  which  he  had  been  engaged.  There- 
sillon  (I.  Rousillon,  L.  R.  14  Ch.  Div.  after  he  engaged  in  the  sale  of  poul- 
351;  Jacobyu.  Whitmore,  49LawT.  R.  try  on  commission  in  New  York  city, 
(N.  S.)335;  Smith  u.  Martin,  80  Ind.  ordering  all  supplies  to  be  shipped 
260;  Vickery  u.  Welch,  19  Pick,  from  those  districts.  This  the  court 
(Mass.)  523;  Taylor  v.  Blanchard,  13  declared  to  be  a  violation  of  bis  cove- 
Allen  (Mass.)  370;  Keeler  v.  Taylor,  nant  and  a  proper  sobject  for  injunc- 
53  Pa.  St.  167.  tion.     Richardson  v.   Peacock,  33  N. 

2  Greenfield  v.  Gilman,   140  N.  Y.  J.  Eq.  597.     See  also,  Finger  v.  Hahn, 

168;  55  N.  Y.  State  Rep.  427.  42  N.  J.  Eq.  606;  Levy  v.  Walker,  L. 

^Dean  v.  Emerson,  102  Mass.  480.  R.  10   Ch.  Div.  436;    Labouchere    v. 

Defendant  sold  a.  poultry  business  to  Dawson,  L.  R.  13  Eq.  322 ;  Cruttwell 

plaintiff  and  covenanted  not  at  any  v.  Lye,  17  Ves.  336. 
time  to  send  or  ship  to  New  York  any 
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purchasers  should  continue  therein.  Although  unlimited  as 
to  time  as  well  as  space  the  agreement  was  upheld.'  A  con- 
tract by  which  a  partnership  engaged  in  the  business  of  selling 
hardware,  and  selling  out  their  stock  of  plow  blades  and  plow 
stocks  to  a  rival- company,  agree  not  to  handle  any  more  plow 
blades  or  plow  stocks,  construed  in  connection  with  the  attend- 
ant circumstances  showing  the  extent  of  country  over  which 
the  rivalry  in  business  extended,  is  not  an  unreasonable  re- 
striction or  restraint  of  trade. ^  And  where  a  partnership  is  dis- 
solved and  the  member  retiring  agrees  to  abandon  the  business 
in  which  the  firm  has  been  engaged,  the  restraint  is  deemed 
reasonable,  the  public  being  in  no  way  affected.'  A  covenant 
in  restraint  of  trade  is  not  necessarily  invalid  so  far  as  the 
covenantee  has  in  his  own  business  an  interest  in  enforcing 
it;  and  where  the  business  is  the  selling  of  liquor,  such  a  con- 
dition is  not,  in  Michigan,  at  least,  opposed  to  public  policy.* 


'  Mackinnon  Pen  Co.  v.  Fountain 
Ink  Co.,  48  N.  Y.  Sup.  Ct.  442. 

^  Moore  Hardware  Co.  v.  Towers 
Hardware  Co.,  87  Ala.  206,  per  Mc- 
Clellan,  J. :  "The  contract  will,  there- 
fore, be  construed  with  reference  to 
these  facts,  and  held  to  mean  that 
Moore  &  Handley  would  not  handle 
plow  stocks  and  blades  in  competi- 
tion with,  or  opposition  to,  the  Towers 
Hardware  Co.  within  the  territory 
covered  by  their  previous  competi- 
tion, and  described  as  that  part  of 
Alabama  which  includes  and  lies 
north  of  Birmingham.  Thus  con- 
strued, it  becomes  specific  as  to  time, 
space  and  character  of  the  dealing 
intended  to  be  restrained,  and  is  rea- 
sonable and  valid.  Hubbard  v.  Miller, 
27  Mich.  15 ;  Curtis  v.  Gokey,  68  N.  Y. 
300;  Warfield  v.  Booth,  33  Md.  63; 
Dethlefs  v.  Tomsen,  7  Daly  (N.  Y.), 
354;  Beal  v.  Chase,  31  Mich.  490; 
Horner  v.  Graves,  7  Bing.  735;  Whit- 
taker  V.  Howe,  3  Beav.  383;  Tallis  v. 
Talhs,  1  El.  &  Bl.  391;  Morse  Ma- 
chine Co.  V.  Morse,  103  Mass.  73. 

'Roller  V.  Ott,  14  Kan.  609;  War- 
field  V.  Booth,  33  Md.  63;    Alger  v. 


Thacher,  19  Pick.  (Mass.)  51 ;  Eich- 
ardson  v.  Peacock,  26  N.  J.  Eq.  40; 
28  N.  J.  Eq.  151 ;  Carll  v.  Snyder  (N. 
J.  Ch.),  26  Atl.  Rep.  977;  Nobles 
V.  Bates,  7  Cow.  (N.  Y.)  307 ;  Lange 
V.  Werk,  2  Ohio  St.  519 ;  Thomas  v. 
Miles'  Admr.,  3  Ohio  St.  274;  Smith's 
Appeal,  113  Pa.  St.  579;  Berlin  Ma- 
chine Works  V.  Perry,  71  Wis.  495 ; 
Green  v.  Price,  13  M.  &W.  694;  Price 
V.  Green,  16  M.  &  W.  346;  Gale  v. 
Reed,  8  East,  80;  Davies  v.  Davies, 
36  Ch.  Div.  359. 

*  Watrous  v.  Allen,  L.  R.  57  Mich. 
362.  In  Anthony  v.  Hitchcock,  71  Fed. 
Rep.  659,  the  vendor  of  land  agreed 
in  part  consideration  therefor  that  he 
would  not  do  anything  which  would 
conflict  with  the  coal  or  fish  business 
of  the  purchaser.  Thereafter  he  leased 
other  lands  to  other  parties  for  the 
purpose  of  carrying  on  the  same  busi- 
ness in  competition  with  the  original 
purchaser,  and  this  purchaser  sued  in 
assumpsit  upon  the  contract.  The 
court  held  the  stipulation  that  the  de- 
fendant would  not  do  anything  to 
conflict  with  the  plaintiff's  business 
to  be  valid. 
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§  1576.  The  same  subject  continued. — In  a  recent  Massa- 
chusetts case,  a  manufacturer  of  fire  alarm  and  telegraph  ap- 
paratus stipulates,  upon  a  sale  of  all  his  machinery,  stock,  let- 
ters patent,  and  inventions,  that  for  ten  years  he  will  not  en- 
gage in  the  manufacture  and  sale  of  such  apparatus,  or  enter 
into  competition  with  the  purchaser,  either  directly  or  indi- 
rectly. While  this  stipulation  is  valid  in  so  far  as  the  patents 
and  inventions  agreed  to  be  sold  are  concerned,  it  is  void  in  so 
far  as  it  prohibits  the  seller  from  ehgaging  in  the  manufacture 
and  sale  of  such  apparatus  under  other  patents,  or  under  no 
patents  at  all,  since  the  prohibition  is  not  restricted  as  to 
place,  and  is  not  necessary  to  the  purchaser's  enjoyment  of  the 
patents  and  inventions  which  he  had  purchased.* 


'  Gamewell,  etc.,  Tel.  Co.  r.  Crane, 
160  Mass.  50;  35  N.  E.  Rep.  98,  per 
Field,  C.  J. ;  "The  plaintiff  contends 
that  the  agreement  is  not  void  as  being 
in  restraint  of  trade — First,  because  it 
is  an  agreement  pertaining  to  'property 
and  business  protected  by  patents;' 
secondly,  because  the  restraint  is  co- 
extensive only  with  the  business  sold, 
and  is  necessary  to  enable  the  com- 
pany to  enjoy  fully  what  it  has  bought 
and  paid  for ;  and,  thirdly,  because  it 
relates  to  a  single  commodity,  not  of 
prime  necessity,  and  not  a  staple  of 
commerce.  See  Centra],  etc..  Rol- 
ler Co.  V.  Cushman,  143  Mass.  353; 
9  N.  E.  Rep.  629;  Morse,  etc.,  Ma- 
chine Co.  V.  Morse,  103  Mass.  73; 
riloucester  Isinglass  &  Glue  Co.  v. 
Russia  Cement  Co.,  154  Mass.  92;  27 
N.  E.  Rep.  1005.  There  seems  to  be 
no  reason  why  the  defendant  Crane 
should  not  assign  the  patents  and  in- 
ventions which  he  agreed  to  assign,  if 
til  ere  are  any,  and  no  serious  objec- 
tion has  been  raised  by  the  defendant 
on  this  part  of  the  case.  The  defend- 
ant contends  that  he  has  aright  to  as- 
sist in  forming  a  corporation,  and  to 
act  as  one  of  its  officers,  the  business 
of  Avhich  is  to  manufacture  and  sell 
fire  alarm  and  police   telegraph  ma- 


chines which  are  not  made  under  any 
patents  owned  by  the  plaintiff,  orunder 
any  patents  which  he  has  agreed  to  as- 
sign to  the  plaintiff,  or  which  the  plain- 
tiff has  elected  to  purchase,  under  the 
option  given  in  the  contract,  even  al- 
though by  so  doing  he  enters  into 
competition  with  the  plaintiff  in  its 
business.  He,  in  effect,  concedes  that, 
so  far  as  the  business  is  protected  by 
patents  which  he  has  assigned,  or 
agreed  to  assign,  the  restraint  is  valid. 
It  appears  that  there  are  'a  dozen  or 
fifteen  concerns  in  the  United  States 
engaged  in  a  somewhat  similar  busi- 
ness.' The  defendant  testified  that  he 
looked  up  the  number  of  patents  per- 
taining to  this  branch  of  the  art  in 
1881,  and  that  there  were  then  about 
500.  The  defendant  contends  that  he 
ought  to  be  able  to  use  his  own  pat- 
ents for  subsequent  improvements  ap- 
plicable to  such  apparatus  if  the  plain- 
tiff does  not  elect  to  purchase  them; 
that  he  was  previously  a  manufacturer 
of  fire  alarm  and  police  telegraph  ap- 
paratus, and  not  a  seller  thereof ;  that 
the  good-will  which  attached  to  his 
business  was  that  of  a  manufacturer 
who  did  not  sell  his  manufactures  in 
the  market ;  and  that  it  is  against  pub- 
lic policy  that  he  should  te  restrained 
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§  1577.  Same  subject  continued. — In  another  case  a  pur- 
chaser promised  to  pay,  in  installments,  for  a  business  plant 
and  property,  in  consideration  of  its  sale  and  delivery,  and 


from  exercising  his  peculiar  skill  any- 
where in  the  United  States  or  in 
the  world  for  the  period  of  ten  years. 
The  apparatus,  as  the  defendant  con- 
tends, which  he  has  a  right  to  manu- 
facture and  sell  is  not  secret  ma- 
chinery, and  is  not  protected  by  any 
patents  which  the  plaintiff  owns  or 
has  a  right  to  control,  but  is  apparatus 
either  not  protected  by  patents  at  all, 
or  by  patents  of  his  own,  or  of  some 
other  persons  who  may  choose  to  em- 
ploy the  defendant.  The  only  ground 
on  which  this  restriction  can  be  main- 
tained is  that  it  is  reasonably  neces- 
sary for  the  beneficial  enjoyment  by 
the  plaintiff  of  the  property  it  bought 
of  the  defendant,  or,  if  this  is  not  so, 
that  the  law  in  modern  times  does  not 
regard  such  an  agreement  as  against 
public  policy.  So  far  as  we  are  aware, 
in  every  modern  case  in  this  common- 
wealth, except  one  where  a  contract 
in  restraint  of  trade  has  been  held 
valid,  the  restriction  has  been  limited 
as  to  space.  In  Taylor  u.Blanchard,  13 
Allen  ( Mass  ),  370,  the  parties  entered 
into  a  partnership  for  carrying  on  'the 
trade  or  business  of  manufacturing 
shoe  cutters,'  and  it  was  provided  that 
'at  whatever  time  the  said  copartner- 
ship shall  be  determined  and  ended' 
the  defendant  'shall  not,  nor  will  at 
any  time  or  times  hereafter,  either 
alone  or  jointly  with  or  as  agent  for 
any  person  or  persons  whomsoever, 
set  up,  exercise,  or  carry  on  the  said 
trade  or  business  of  manufacturing 
and  selling  shoe  cutters  at  any  place 
within  the  aforesaid  commonwealth 
of  Massachusetts,  and  shall  not,  nor 
will  set  up,  make  or  encourage  any 
opposition  to  the  said  trade  or  busi- 
ness hereafter  to  be  carried  on'  by  the 
plaintiff.     The  manufacture  of  shoe 


cutters  was  an  art,  which  could  be  car- 
ried on  only  by  persons  instructed  in 
it,  and  the  business  was  confined  to 
the  plaintiff  and  three  other  persons ; 
but  the  court  held  the  agreement  void. 
In  Bishop  v.  Palmer,  146  Mass.  469; 
16  N.  E.  Rep.  299,  the  plaintiff,  being 
engaged  in  the  manufacturing  and  sell- 
ing of  bedquilts  and  comfortables, 
conveyed  to  the  defendant  his  'entire 
business  plant  and  enterprise  as  a 
manufaoturerof  and  dealer  inbedquilts 
and  comfortables,'  together  with  the 
good-will  of  the  business,  and  all  the 
machinery,  implements  and  utensils 
usedby  him  insaidbusiness,andagreed 
'that  for  and  during  the  period  of  five 
years  from  the  date  hereof  he  will  not, 
either  directly  or  indirectly,  in  his 
own  name  or  in  the  name  of  any 
other  person  or  persons,  continue  in, 
carry  on,  or  engage  in  the  business  of 
manufacturing  or  dealing  in  bedquilts 
or  comfortables,  or  of  any  business  of 
which  that  may  form  any  part.'  It 
was  held  that  this  was  clearly  illegal 
and  void  as  being  in  restraintof  trade, 
because  not  limited  as  to  space.  See 
also,  Alger  u.  Thacher,  19  Pick. 
(Mass.)  51 ;  Pierce  n.  Fuller,  8  Mass. 
223,  226;  Perkins  v.  Lyman,  9  Mass. 
522;  Stearns  v.  Barrett,  1  Pick.  (Mass.) 
443;  Palmer  v.  Stebbins,  3  Pick. 
(Mass.)  188;  Oilman  v.  Dwight,  13 
Gray  (Mass.),  356;  Angier  «.  Webber, 
14Allen(Mass.),211 ;  Dean  ii.Emerson, 

102  Mass.  480;  Dwight  v.  Hamilton, 
113  Mass.  175;  Boutelle  v.  Smith,  116 
Mass.  Ill;  Ropes?;.  Upton,  125  Mass. 
258 ;  Handforth  v.  Jackson,  150  Mass. 
149;  22  N.  E.  Rep.  634.  The  case  of 
Morse,  etc.,   Machine  Co.  v.  Morse, 

103  Mass.  73,  is  the  case  referred 
to  as  an  exception.  The  question 
arose    upon    demurrer.     The    agree- 
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the  performance  of  three  particular  covenants  and  agreements 
by  the  seller,  the  first  of  which  was  a  general  agreement,  with- 
out any  limitation  of  space,  that  for  and  during  the  period  of 
five  years  he  would  not,  either  directly  or  indirectly,  continue 
in,  carry  on  or  engage  in  that  business  or  any  business  of 
which  that  might  form  any  part.  It  was  held  that  the  cove- 
nant was  void  as  being  in  restraint  of  trade,  and  that,  not  be- 
ing severable  from  the  rest  of  the  consideration,  no  action 
would  lie  on  the  promise  for  installments  of  the  price.' 


ment  of  the  defendant  was  not  only 
to  transfer  his  patents,  machinery, 
etc.,  and  all  improvements  and  in- 
ventions, but  'that  he  will  use  his 
best  efforts  for  the  perfecting  of  im- 
provements in  the  business  and  man- 
ufacture, and  for  such  alterations  and 
combinations  as  may  tend  to  insure 
the  success  of  the  same  and  of  the 
company,'  and  that  he  'will  do  no  act 
that  may  injure  the  company  or  its 
business,  and  that  he  will  at  no  time 
aid,  assist,  or  encourage  in  any  man- 
ner any  competition  against  the  same.' 
He  also  agreed  'to  serve  as  the  super- 
intendent of  the  company  for  three 
years,'  etc.  The  plaintiff  company 
was  formed  by  the  defendant  and 
others,  and  the  defendant's  business 
was  transferred  to  it.  He  was  a  stock- 
holder, and  was  made  superintendent. 
The  plaintiff  agreed  to  employ  the 
defendant  for  three  years,  and  he 
was  actually  employed  as  superin- 
tendent up  to  the  time  he  entered 
upon  a  competing  business.  The  case 
seems  to  have  been  decided  on  the 
ground  that  the  defendant  had  agreed 
to  give  to  the  plaintiff  his  exclusive 
services  with  reference  to  his  me- 
chanical skill  and  ingenuity  in  all 
improvements,  alterations,  and  com- 
binations which  would  tend  to  insure 
the  success  of  the  plaintiff  in  manu- 
facturing twist  drills  and  collets.  The 
court  say  that  'the  same  principle 
that  enables  a  partner  to  bind  him- 
self to    do    nothing    in    competition 


with  the  business  of  the  firm  ought  to 
apply  to  him.'  The  opinion  proceeds 
to  consider  the  English  cases  where 
the  restriction  was  held  not  to  extend 
beyond  the  good- will  of  the  business 
which  was  the  subject  of  the  sale,  or 
was  not  greater  than  the  interests  of 
the  vendee  required,  and  was  not  un- 
reasonable in  view  of  all  the  circum- 
stances. This  doctrine,  in  England, 
has  been  carried  very  far.  See  Da- 
vies  r.  Davies,  L.  E.  36  Ch.  Div.  359.  In 
this  country  the  courts  generally  have 
not  gone  so  far,  but  the  old  law  has 
been  a  good  deal  modified  in  some 
jurisdictions  in  view  of  modern  meth- 
ods of  doing  business.  See  Oregon 
Steam  Navigation  Co.  v.  Winsor,  20 
Wall.  (U.  S.)  64;  Fowle  v.  Park,  131 
V.  S.  88;  9  Sup.  Ct.  Rep.  658;  Eller- 
man  v.  Stockyards  Co.,  49  N.  J.  Eq. 
217;  23  All.  Eep.  287;  Western,  etc., 
Association  v.  Starkey,  84  Mich.  76; 
47  N.  W.  Eep.  604;  Matthews  v.  As- 
sociated Press,  136  N.  Y.  333;  32  N. 
E.  Rep.  981;  Oliver  v.  Gilmore,  52 
Fed.  Rep.  562;  Match  Co.  v.  Roeber, 
106  N.  Y.  473;  13  N.  E.  Rep.  419; 
Whitney  v.  Slayton,  40  Maine,  224." 
'  Bishop  V.  Palmer,  146  Mass.  469, 
per  Allen,  C.  J.  "It  is  contended  by 
the  defendants  that  each  one  of  the 
three  particular  covenants  and  agree- 
ments into  which  the  plaintiff  entered 
is  illegal  and  void,  asbeing  inrestraint 
of  trade.  It  is  sufficient  for  us  to  say 
that  the  first  of  them  is  clearly  so  ;  it 
being  a  general  agreement,  without 
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§  1578.  Such  contracts  divisible. — Where  an  agreement  in 
•unlawful  restraint  of  trade  contains  a  stipulation  which  is  capa- 
ble of  being  construed  divisibly,  and  one  part  thereof  is  void, 
as  being  in  restraint  of  trade,  while  the  other  is  not,  the  courts 
will  give  effect  to  the  part  which  is  valid  and  not  allow  the 
agreement  to  fail  altogether.'  Thus,  where  two  entered  into 
an  indenture  in  which  one  covenanted  not  to  be  interested  in 
a  certain  business  within  a  certain  county,  and  also  covenanted 
not  to  be  interested  in  the  same  business  within  the  United 
States  for  a  period  of  five  years,  he  was  held  liable  for  a  breach 
of  the  first  covenant,  even  though  the  second  might  be  void  in 
restraint  of  trade. ^ 


§  1579.  Monopolies — Exclusive  rights  of  way. — Contracts  be- 
tween railroad  and  telegraph  companies,  vesting  in  the  latter 
the  exclusive  right  to  use  or  occupy  the  right  of  way  of  the 
former,  for  the  erection  of  telegraph  poles  and  other  purposes 
in  connection  with  their  business  of  transmitting  messages 
by  telegraph,  are  void  as  in  general  restraint  of  trade,  and 
tending  to  create  monopolies.'     The  owner  of    oil  lands  can 


any  limitation  of  space,  that  {or  and 
during  the  period  of  five  years  he  will 
not  enter,  directly  or  indirectly  con- 
tinue in,  carry  on,  or  engage  in  the 
business  of  manufacturing  or  dealing 
in  bedquilts  or  comfortables,  or  of  any 
business  of  which  that  may  form  any 
part.  This  much  is  virtually  conceded 
by  the  plaintiff,  and  so  are  the  author- 
ities. Taylor  v.  Blanchard,  13  Allen 
(Mass.).S70;Deani!. Emerson, 102  Mass. 
480 ;  Morse  Twist  Drill  Co.».Morse,103 
Mass.  73 ;  Alger  v.  Thacher,  19  Pick. 
(Mass.)  51 ;  Oregon  Steam  Navigation 
Co.  ti.  Winsor,  20  Wall.  (U.  S.)  64; 
Davies  v.  Davies,  L.E.  36  Ch.  I)iv.  359 ; 
2  Kent's  Commentaries,  466,  note  e ; 
Metcalf  on  Contracts,  232.  Two  prin- 
cipal grounds  on  which  such  contracts 
are  held  to  be  void  are,  that  they  tend 
to  deprive  the  public  of  the  services  of 
men  in  the  employments  and  capaci- 
ties in  which  they  maybe  most  useful, 
and  that  tliey  expn<=p  the  public  tn  the 


evils  of  monopoly.  Alger  ».  Thacher, 
19  Pick.  (Mass.)  51." 

'  Oregon  Steam  Navigation  Co.  u. 
Winsor,  20  Wall.  (U.  S.)  64;  West- 
ern Union,  etc.,  Co.  v.  Burlington, 
etc.,  Ry.  Co.,  11  Fed.  Rep.  1. 

^Dean  v.  Emerson,  102  Mass.  480. 

^Western  Union  Tel.  Co.  v.  Ameri- 
can Union  Tel.  Co.,  65  Ga.  160,  per 
Crawford,  J.  -.  "Trade  is  encouraged, 
industrial  enterprise  stimulated,  and 
business  in  all  its  various  branches 
builds  itself  upon  knowledge.  In  war 
the  rapid  communication  of  intelli- 
gence is  almost  incalculable ;  in  peace, 
it  is  scarcely  less  so.  Shall  the  means, 
then,  by  which  it  is  transmitted,  be 
monopolized  by  a  contract  between 
two  artificial  beings,  invisible,  in- 
tangible, and  existing  only  in  con- 
templation of  law?  When  such  ex- 
clusive rights  exist,  or  such  monopo- 
lies are  established,  the  same  should 
be  done   by   a  legislative   grant,  and 
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not  grant  to  one  pipe  line  company  an  exclusive  right  to  lay 
pipe  lines  across  his  lands,  the  legislature,  by  authorizing  pipe 
line  companies  to  condemn  lands  for  the  construction  of  such 
lines,  having  declared  that  the  public  has  an  interest  in  their 
construction.^ 

§  1580.  Monopolies. — Monopolies  have  been  unlawful  ever 
since  the  reign  of  Queen  Elizabeth,  when  it  was  held  that  "a 
grant  of  the  sole  making  of  cards  within  the  realm  was  ut- 
terly void,  and  that  for  two  reasons:  (1)  That  it  is  a  monop- 
oly and  against  the  common  law.  (2)  That  it  is  against 
divers    acts    of    Parliament.''     Monopoly  has    been   variously 


not  by  an  individual  contract.  Our 
judgment  therefore  is,  that  these  con- 
tracts are  especially  made  and  en- 
tered into  to  cripple  and  prevent  com- 
pletion, and  that  they  thereby  enable 
the  plaintiff  in  error  to  fix  its  tariff  of 
rates  at  a  maximum,  governed  alone 
by  the  necessities  of  its  patrons.  Such 
contracts  are  not  favored  by  the  law  ; 
they  are  against  the  public  policy,  be- 
cause they  tend  to  create  monopolies, 
and  are  in  general  restraint  of  trade. 
Code,  §  2750;  Central  E.  Co.  ii.  Col- 
lins, 40  Ga.  582 ;  Oregon  Steam  Nav- 
igation Co.  V.  Winsor,  20  Wall.  (U.  S.) 
64,  (W;  Western  Union  Tel.  Co.  v. 
Atlantic  and  Pacific  Tel.  Co.,  5  Nev. 
102.  Western  Union,  etc.,  Co.  v. 
Burlington,  etc.,  Ry.  C'o.,  11  Fed.  Rep. 
1  ;  Pensacola Telegraph  Co.b.  Western 
Union,  etc.,  Co.,  96  U.  S.  1;  Atlan- 
tic, etc., Tel.  Co.  e.  Union  Pac.  R.  Co., 
1  McCrary  (U.  S.),  541;  Western 
Union,  etc.,  Co.  v.  St.  Joseph,  etc., 
R.,  1  McCrary  (U.  S.),  565;  West- 
ern Union,  etc.,  Co.  v.  Atlantic,  etc., 
Co.  (Ohio  Com.  Pleas),  cited  by 
Francis  Wharton  in  his  note,  19 
Fed.  Rep.,  p.  172.  See  also,  West- 
ern Union,  etc.,  Co.  v.  Amercan, 
Tel.  Co.,  OBiss.  (U.S.I  72.  Western 
Union,  etc.,  Co.  ■!>.  Baltimore,  etc., 
Co.,  23  Fed.  Rep.  12;  Baltimore,  etc., 
Co.  V.  Western  Union,  etc.,   Co.,   24 


Fed.  Rep.  319;  Pacific  Postal,  etc., 
Co.  1.'. Western  Union, etc.,  Co. ,50  Fed. 
Rep.  493;  Mercantile  Trust  Co.  v.  At- 
lantic, etc.,  R.  Co.,  63  Fed.  Rep.  910. 
But  compare  Western  Union,  etc., 
Co.  V.  Chicago,  etc.,  R.  Co.,  86  111. 
246;  Western  Union,  etc.,  Co.  v.  At- 
lantic, etc.,  Co.,  7  Biss.  (U.  S.)  367; 
Canadian,  etc.,  Ry.  Co.  v.  Western 
Union,  etc.,  Co.,  17  Can.  Sup.  Ct.  151. 
In  Mercantile  Trust  Co.  v.  Atlantic, 
etc.,  R.  Co.,  63  Fed.  Rep.  910,  the 
court  quotes  from  a  note  by  Sir.  Whar- 
ton in  Western  Union,  etc.,  Co.  v. 
Burlington,  etc.,  Ry.  Co.,  11  Fed.  Rep. 
1,  supra:  'Telegraphs  are  now  essen- 
tial to  business  and  as  such  are  to  be 
kept  open  to  competition  unless  the 
legislature  should  otherwise  deter- 
mine, in  the  same  way  that  common 
carriage  is  to  be  kept  open  to  compe- 
tition. Any  agreement  to  give  a  par- 
ticular line  of  carriers  monopoly  in  a 
state  would  not,  without  legislative 
aid,  be  enforced,  nor  should  a  con- 
tract to  give  a  monopoly  to  a  particu- 
lar telegraph  company.'  " 

^  West  Virginia  Transportation  Co. 
V.  Ohio  River,  etc.,  Co.,  22  W  Va.  600. 

^In  the  Case  of  the  JMonopolies,  11 
Coke,  84,  quoted  in  People  r.  Chicago 
Gas  Trust  Co.,  130  111.  268;  22  N.  E. 
Rep.  798;  1  Am.  R.  R.  &  Corp.  Rep. 
562.     See  also.  Bell  v.  Leggett,  7  N.Y- 
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defined.  Coke's  definition  is:  "An  institution  or  allowance 
by  the  king  by  his  grant  to  any  person  of  or  for  the  sole  buy- 
ing, selling,  making,  working  or  using  of  anything."'  Worces- 
ter's dictionary:  "The  exclusive  possession  of  anything  as  a 
commodity  or  a  market.  Sole  right  to  buy,  sell  or  manufact- 
ure anything.  Webster:  "The  sole  power  of  vending  any 
species  of  goods  obtained  either  by  engrossing  articles  in  mar- 
ket, by  purchase,  or  by  a  license  from  the  government  confer- 
ring this  privilege."  Larouse:  "Monopoly  applies  not  only 
to  the  case  where  the  right  to  sell  is  in  the  hands  of  one  alone, 
but  besides  to  other  cases  where  natural  and  artificial  causes 
restrain  competition  and  put  the  product  and  sale  in  the 
hands  of  a  certain  number  of  individuals  to  the  exclusion  of 
others."  Century  dictionary:  "An  exclusive  privilege  to  car- 
ry on  a  traffic." 

§  1581.  Corporate  partnerships. — A  corporation  may  not 
lawfully  enter  into  partnership  under  the  law,  for  the  inevi- 
table tendency  of  such  an  engagement  is  monopolistic.  It 
must  manage  its  own  affairs  separately  and  exclusively,  and 
can  enter  into  no  relations  which  divest  it  of  its  power  of 
exclusive  management  or  place  its  franchise  beyond  its  con- 
trol.^    Thus,    a  contract  between  two   railway  companies  by 

176;  Trist  v.  Child,  21  Wall.  (U.  S.)  Co.,  5  Jar.  (N.  S.)  1097.  In  Mallory 
441.  V.  Hanaur  Oil  Works,  86  Tenn.  598, 
'  3  Coke's  Institutes,  p.  181.  supra,  the  facts  were  as  follows :  Four 
^  Bishop  V.  American  Preservers  corporations  engaged  in  the  manufact- 
Co.,  157  111.284-313;  48  Am.  St.  Rep.  ure  of  cotton  seed  oil  at  Memphis  or- 
317;  People  ».  Chicago  Gas  Trust  Co.,  gani zed  what  they  termed  a  "combi- 
130111.  268;  17  Am. St.  Rep.  319;  Whit-  nation  syndicate"  and  partnership, 
tenton  Mills  ■U.Upton,  10  Gray(Mass.),  which  was  to  be  operated  by  a  com- 
582 ;  71  Am.  Dec.681 ;  State  U.Nebraska  mittee  for  the  common  benefit  of  the 
Distilling  Co.,  29  Neb.  700;  Mallory  five  constituents,  to  last  for  one  year 
V.  Hanaur  Oil  Works,  86  Tenn.  598;  and  be  renewable  for  two  years 
People  V.  North  River  Sugar  Refining  longer.  The  court  held  the  partner- 
Co.,  121  N.  Y.  582;  24  N.  E.  Rep.  834;  ship  illegal,  employing  the  following 
18  Am.  St.  Rep.  843;  1  Am.  R.  R.  &  language:  "A  partnership  and  a  cor- 
Corp.  Rep.  587.  Citing  New  York,  poration  are  incongruous.  Such  a 
etc.,  Canal  Co.  v.  Fulton  Bank,  7  contract  is  wholly  inconsistent  with 
Wend.  (N.  Y.)  412;  Clearwater  v.  the  scope  and  tenor  of  the  powers  ex- 
Meredith,  1  Wall.  (U.  S.)  25.  See  pressly  conferred  and  the  duties  ex- 
also.  Marine  Bank  v.  Ogden,  29  III.  pressly  enjoined  upon  a  corporation, 
248;  Charlton  u.  Newcastle,  etc.,  Ry.  whether  it  be  a  strictly  business  and 
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which  they  agreed  to  an  exchange  of  traffic,  neither  company 
"to  connect  with,  or  take  business  from,  or  give  business  to, 
any  railroad  "  which  might  be  established  tliereafter  in  Colo- 
rado or  New  Mexico,  was  declared  void  as  against  public 
policy.'  An  agreement  between  two  railroad  corporations  by 
which  one  is  to  deliver  to  the  other  all  passengers  for  New 
York  and  the  latter  is  to  prevent  the  construction  of  a  com- 
peting railway  line  is  invalid.^  Whatever  tends  to  destroy 
competition  and  create  a  monopoly  is  contrary  to  public  policy 
and  subversive  of  public  welfare,  and  therefore  unlawful."  The 
people  have  a  right  to  the  necessaries  and  conveniences  of  life 
at  a  price  determined  by  the  relation  of  supply  and  demand, 
and  the  law  forbids  any  agreement ,  or  combination  whereby 


private  corporation  or  one  owing  du- 
ties to  the  public,  such  as  a  common 
carrier.  In  a  partnership  each  mem- 
ber binds  tlie  firm  when  acting  within 
the  scope  of  the  business.  A  corpora- 
tion must  act  through  its  directors  or 
authorized  agents,  and  no  individual 
member  Can,  as  such  member,  bind 
the  corporation.  Now,  if  a  corpora- 
tion be  a  member  of  a  partnership,  it 
may  be  bound  by  any  other  member 
of  the  association,  and  in  so  doing  he 
would  act  not  as  an  officer  or  agent  of 
the  corporation  and  by  virtue  of  au- 
thority received  from  it,  but  as  a  prin- 
cipal in  an  association  in  which  all  are 
equal,  and  each  capable  of  binding  the 
society  by  his  acts.  The  whole  pohcy 
of  the  law  creating  and  regulating 
corporations  looks  to  the  exclusive 
management  of  the  affairs  of  each  cor- 
poration by  the  oflScers  provided  for  or 
authorized  by  its  charter.  This  man- 
agement must  be  separate  and  exclu- 
sive, and  any  arrangement  by  which 
the  control  of  the  affairs  of  the  cor- 
poration should  be  taken  from  its 
stockholders  and  the  authorized  offi- 
cers and  agents  of  the  corporation 
would  be  hostile  to  the  policy  of  our 
general  incorporation  act.s." 
•  '  Denver,  etc.,  R.  Co.  v.  Atchison, 


etc.,  R.  Co.,  15  Fed.  Rep.  650.  In 
Charlton  v.  Newcastle,  etc.,  R.  Co.,  5 
Jur.  (N.  S.)  1097,  the  agreement,  be- 
tween rival  railways,  was  for  a  divis- 
ion of  their  receipts  according  to  an 
agreed  proportion,  and  was  held  to  be 
"  palpably  illegal."  The  contrary 
view  has  been  upheld  in  Hare  v. 
London,  etc.,  R.  Co.,  2  Johns.  &  H. 
80;  Southsea,  etc.,  Co.  v.  London,  etc., 
R.  Co.,2Nev.&  MacN.  (Ry.  Cas.)  341; 
Eclipse  Tow-Boat  Co.  v.  Pontchartrain 
R.Co.,  24  La.  Ann.  1. 

^  State  V.  Hartford,  etc.,  R.  Co.,  29 
Conn.  638. 

5  State  V.  Nebraska  Distilling  Co., 
29  Neb.  700;  46  N.  W.  Rep.  155 ;  1  Am, 
R.  R.  &  Corp.  Eep.  604 ;  Central  R.  Co 
V.  Collins,  40  Ga.  582;  Hazlehurst  u. 
Savannah,  etc.,  R.  Co.,  43  Ga.  13 
Craft  V.  McConoughy,  79  111.  346 ;  Peo- 
ple ti.Chicago  Gas  Trust  Co., 130  111.  268 
22  N.  E.  Rep.  798 ;  1  Am.  R.  R.  &  Corp 
Rep.  662;  Richardson  v.  Buhl,  77 
Mich.  632;  43  N.  W.  Rep.  1102;  1 
Am.  R.  R.  &  Corp.  Rep.  534;  Stewart 
V.  Brie,  etc..  Transportation  Co.,  17 
Minn.  372 ;  People  v.  Fisher,  14  Wend. 
(N.  Y.)  9,  18;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St.  173;  AVest 
Virginia  Transportation  Co.  v.  Ohio 
River  Pipe  Line  Co.,  22  W.  Va.  600. 
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the  price  is  removed  beyond  tiie  salutary  influence  of  legitimate 
competition.'  Grants  of  monopolies  in  restraint  of  trade,  and 
against  public  convenience  and  improvement,  are  to  be  con- 
strued strictly  against  the  grantees.*  The  doctrine  of  the 
common  law  that  monopolies  are  odious,  and  therefore  illegal, 
has  reference  to  such  franchises  and  agreements  as  tend  to 
restrict  trade,  and  has  no  application  to  mere  police  regulations 
in  the  interest  of  the  public  health  or  morality.' 

§1582.  Contracts  restraining  sale  of  necessaries. — A  dis- 
tinction is  sometimes  made  between  contracts  which  attempt 
to  control  the  price  and  sale  of  the  necessaries  of  life  and  those 
where  the  article  sold  is  not  one  of  prime  necessity.  In  the  former 
class  of  cases  the  courts  have  held  that  public  interests  inter- 
vene to  invalidate  the  contract,  whereas  the  latter  class  do 
not  effect  an  unlawful  restraint  of  trade.  The  manufacture 
and  sale  of  matches  fall  within  the  former  class  of  cases.  Mo- 
nopolies in  this  industry  have  been  attempted  and  overthrown 
by  the  courts.  In  a  recent  case*  it  appears  that  an  organiza- 
tion of  capital  interested  in  this  line  of  business  had 
been  effected  with  power  to  prevent  competition.  The  court 
said:  "It  is  difficult  to  conceive  of  a  monopoly  which 
can  affect  a  greater  number  of  people  or  one  more  extensive 
in  its  effect  on  the  country."  Thus,  in  a  recent  case'  the 
agreement   in    controversy  was    between  two    companies    en- 

'  DeWitt,  etc.,  Co.  v.  New  Jersey,  brated  Slaughter HouseCases,16Wall. 

etc.,  Co.,  16  Daly  (N.  Y.),  529.  (V.  S.)  36,  and  Butchers',  etc.,  Co.  v. 

2  Westfall  V.  Mapes,  3  Grant  (Pa.),  Crescent  City,  etc.,  Co.,  Ill  U.  S.  764; 

Cas.  198.  4  Sup.  Ct.  Eep.  652,  to  which  an  ex- 

'  Coonabs  v.  MacDonold,  43  Neb.  632 ;  tended  reference  is  made  in  the  brief 
62  N.   "W.    Rep.    41,    per    Post,    J.:  of  defendants,  and  the  doctrine  there- 
"Counsel  for  defendants  have  cited  in  announced  fully  sustains  our  con- 
numerous  cases  which  assert  the  com-  elusion  in  Smiley  v.  MacDonald;   42 
mon-law  doctrine  that  monopolies  are  Neb.  5 ;  60  N.  W.  Eep.  355." 
odious,    and  therefore  illegal.      But  *  Richardson  u.  Buhl,  77  Mich.  632; 
they  refer  without  exception  to  fran-  48  N.  W.  Eep.  1102. 
chises  and  agreements  in  restraint  of  ^Gloucester  Isinglass,   etc.,   Co.  v. 
trade,  and  can  have  no  application  to  Russia  Cement  Co.,  154  Mass.  92;  26 
mere  police   regulations,  designed  to  Am.  St.  Rep.  214.     See  also,  Central 
promote  the  health  or  morality  of  the  Shade  Roller    Co.  v.   Cushman,   143 
general  public.     Almost  every  phase  Mass.  353. 
of  the  subject  was  discussed  in  the  cele- 
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gaged  in  the  manufacture  of  glue  from  fish  skins  under  a 
patent,  and  was  intended  to  avoid  competition  and  regulate 
prices.  The  court  held  that  the  subject-matter  was  not  an 
article  of  prime  necessity  or  a  market  staple,  and  therefore  the 
agreement  was  not  violative  of  public  policy  as  in  unreasona- 
ble restraint  of  trade.  Upon  this  theory  a  contract  was  upheld 
by  which  two  rival  manufacturers  of  washing  machines  con- 
solidated their  business  and  became  partners  for  a  specified 
term.  The  court  said:  "It  is  quite  legitimate  for  any  trader 
to  obtain  the  highest  price  he  can  for  any  commodity  in  which 
he  deals.  It  is  equally  legitimate  for  two  rival  manufacturers 
or  traders  to  agree  upon  a  scale  of  selling  prices  for  their  goods, 
and  a  division  of  their  profits.  It  is  not  noxious  to  good  ^ 
morals  or  to  the  rights  of  the  public  that  two  rival  traders 
agree  to  consolidate  their  concerns,  and  that  one  shall  dis- 
continue business.  It  may  happen  as  a  result  of  such  an  ar- 
rangement, that  the  public  have  to  pay  more  for  the  commodi- 
ties in  which  the  parties  deal;  but  the  public  are  not  obliged 
to  buy  of  them.  Certainly,  the  public  have  no  right  to  com- 
plain, so  long  as  the  transaction  falls  short  of  a  conspiracy  be- 
tween the  parties  to  control  prices  by  creating  a  monopoly.'" 
The  writing  of  insurance  is  not  one  in  which  the  public  has 
an  interest,  as  in  the  carrying  trade  or  in  the  handling  of  ar- 
ticles of  prime  necessity.  A  contract  to  control  insurance 
rates  may  be  against  public  policy,  but  it  will  not  be  enjoined.* 
Combinations  among  persons  or  corporations  for  the  purpose 
of  raising  or  controlling  the  prices  of  merchandise,  or  any  of 
the  necessaries  of  life,  are  monopolies,  and  intolerable,  and 
ought  to  receive  the  condemnation  of  the  courts.'      Monopoly 

'Wallace,  J.,  in  Dolph  v.  Troy  Corp.  Eep.  534;  State  v.  Nebraska 
Laundry  Machinery  Co.,  28  Fed.  Rep.  Distilling  Co.,  29  Neb.  700;  46  N.  W. 
553,  citing  Jones  v.  Lees,  1  Hurl.  &N.  Rep.  155;  1  Am.  R.  R.  &  Corp.  Rep. 
189;  Marsh  v.  Russell,  66  N.  Y.  288;  604.  Whatever  tends  to  create  a  mo- 
Perkins  V.  Lyman,  9  Mass.  522 ;  Ains-  nopoly  is  unlawful  as  being  contrary 
worth  ti.  Bentley,  14  Weekly  Rep.  630.  to  public  policy.      Peoples.  Chicago 

^Queen    Insurance  Co.  v.  State,  ex  Gas  Trust  Co.,  130  111.  268;  22  N.  E. 

rel.,  86  Texas,  250;    8  Am.  R.  R.  &  Rep.  798;  1  Am.  R.  R.  &  Corp.  Rep. 

Corp.  Rep.  491.  562;  Craft    v.    McConoughy,    79    111. 

» Richardson  v.  Buhl,  77  Mich.  632;  .346;  Central  Railroad  Co.  v.  Collins, 

43  N.  W.  Rep.  1102;  1  Am.  R.  R.  &  40  Ga.  582;  Hazlehurst  t).  Savannah, 
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in  trade  or  in  any  kind  of  business  in  this  country  is  odious 
to  our  form  of  government.  It  is  sometimes  permitted  to  aid 
the  government  in  carrying  on  a  great  public  enterprise  or 
public  work  under  governmental  control,  in  the  interest  of  the 
public.  But  its  tendency  is  destructive  of  free  institutions  and 
repugnant  to  the  instincts  of  a  free  people,  and  contrary  to  the 
whole  scope  and  spirit  of  the  federal  constitution.* 

§  1583.  Trusts — Recent  decisions. — One  writer^  defines  a 
trust  as  "a  more  or  less  intimate  combination  of  business  cor- 
porations or  manufacturers  for  supposed  mutual  advantage." 
Another:'  "A  combination  of  many  competing  concerns  un- 
der one  management,  which  thereby  reduces  the  cost,  regulates 
the  amount  of  production  and  increases  the  price  for  which 
the  article  is  sold.  It  is  either  a  monopoly  or  an  endeavor  to 
establish  a  monopoly.  *  *  •  The  term  'trust'  is  popularly 
applied  to  all  methods  of  effecting  a  combination  in  trade." 
Such  a  combination  is  for  an  unlawful  purpose  and  is  illegal.' 
Public  policy  unquestionably  favors  competition  in  trade,  to 
the  end  that  its  commodities  may  be  afforded  to  the  con- 
sumer as  cheaply  as  possible,  and   opposes  monopolies  which 

etc.,  Railroad  Co.,  43  Ga.  13;  Morris  great  evils  which  it  was  the  object  of 

Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  the  framers  of  our  form  of  govern- 

Pa.  St.  173;  West  Va.  Transportation  ment  to  eradicate  and  prevent."  Cited 

Co.  V.  Ohio  River  Pipe  Line  Co.,  22  and  quoted  in  State  v.  Nebraska  Dis- 

W.  Va.  600.  tilhng  Co.,  29  Neb.   700;   46  N.   W. 

'  Richardson  v.  Buhl,  77  Mich.  632;  Eep.  155;  1  Am.  R.  R.  &  Corp.  Rep. 

43  N.  W.  Rep.  1102;  1  Am.  R.  R.  &  604. 

Corp.  Rep.  534.     Continuing  in  this  ^  Henry  Wood  in  Forum,  volume  5, 

line  the  court  said:     "It  is   doubtful  p.  585. 

if  free  government  can  long  exist  in  a  '  W.  W.  Cook  on  Trusts,  p.  4. 

country  where  such  enormous  amounts  *  State  v.  Nebraska  Distilling  Co., 

of    money   are    accumulated    in    the  29  Neb.  700;  46  N.  W.   Rep.  155;  1 

vaults' of  corporations,  to  be  used  at  Am.  R.  R.  &  Corp.  Rep.  604;  Chicago 

discretion  in  controlling  the  property  Gas  Light,   etc.,  Co.  v.  People's  Gas 

and  business  of  the  country  against  Light,  etc.,  Co.,  121  111.  530,  reversing 

vhe  interest  of  the  public  and  that  of  People's,   etc.,   Co.   v.  Chicago,  etc., 

he  people  for  the  personal  gain  and  Co.,  20  111.  App.  473 ;  Pittsburg  Carbon 

>i?grandizement  of  a  few  individuals.  Co.  v.  McMillin,  119  N.  Y.  46;  23  N. 

'I\  is  always  destructive  of  individual  E.  Rep.  530 ;  1  Am.  R.  R.  &  Corp.  Rep. 

rights,  and  of  that  free  competition  583;  People  b.  Chicago  Gas  Trust  Co., 

which  is  the  life  of  business;  and  it  130  111.  268;  22  N.  E.  Rep.  798;  1  Am. 

revives   and  perpetuates  one  of  the  E.  R.  &  Corp.  Eep.  662. 
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tend   to  advance  market  prices  to  the  injury  of  the  general 
public' 

§  1584.  Trusts — Technical  and  legal  monopolies. — The  meth- 
ods of  effecting  this  sort  of  combination  vary.^  The  common 
mode  is  by  the  organization  of  a  corporation  and  the  issuance 
to  the  several  parties  in  interest  of  a  proportionate  amount  of 
stock  represented  by  certificates.  Whatever  may  be  the  mode 
of  organization,  if  there  is  manifest  an  unlawful  purpose  to 
control  production  and  price  to  the  injury  of  the  public,  the 
courts  will  overthrow  the  contracts  which  seek  to  accomplish 
such  a  combination.  It  is  only  in  recent  years  that  the  build- 
ing up  of  trusts  has  brought  this  question  before  the  courts. 
The  sugar  trust  case  is  one  of  the  most  important.  In  it  the 
defense  was  made  that  from  the  nature  of  sugar  a  monopoly 
in  the  control  of  the  output  was  impossible.  The  court 
refused  to  take  this  view  and  said:  "A  monopoly  in 
the  strict,  technical,  and  absolute  sense  can  not  thus  be  cre- 
ated, but  a  monopoly  in  a  legal  sense  can.     *     *     *     ^jjy 


'  Central  Ohio  Salt  Co.  v.  Guthrie, 
35  Ohio  St.  666;  People  v.  Chicago 
Gas  Trust  Co.,  130  111.  268;  22  N.  E. 
Rep.  798;  1  Am.  R.  R.  &  Corp.  Rep. 
562. 

'  See  Lewis's  Note  to  State  v.  Ne- 
braska Distilling  Co.,  1  Lewis's  Am, 
R.  R.  &  Corp.  Rep.  604,  620,  also  Note 
to  Distilling,  etc.,  Co.  v.  People,  11 
Lewis's  Am.  R.  R.  &  Corp.  Rep.  .353, 
388^32;  also  the  following  cases  illus- 
trating various  modes  of  operating 
trusts:  Ford  v.  Chicago  Milk,  etc., 
Ass'n,  155  111.  166;  11  Am.  R.  R.  & 
Corp.  Rep.  433;  Distilling,  etc.,  Co.  t). 
People,  156  111.  448;  11  Am.  R.  R.  & 
Corp.  Rep.  353 ;  Greenes.  People  (111.), 
21  N.  E.  Rep.  605;  People  v.  Chicago 
Gas  Trust  Co.,  130  111.  268;  22  N.  E. 
Rep.  798;  1  Am.  R.  R.  &  Corp.  Rep. 
562;  State  of  Louisiana  v.  American 
Cotton  Oil  Trust,  40  La.  Ann.  8;  1 
Ry.  &  Corp.  L.J.  509;  Richardson 
■0.  Buhl,  77  Mich,  632;  43  N.  W.  Rep. 
1102;    1  Am.  R.  R.  &  Corp.  Rep.  534; 


Liverpool  Ins.  Co.  v.  Massachusetts, 
10  Wall.  (U.  S.)  566;  State  v.  Nebras- 
ka Distilling  Co.,  29  Neb.  700;  46  N. 
W.  Rep.  155;  Pittsburg  Carbon  Co. 
V.  McMillin,  119  N.  Y.  46;  23  N.  E. 
Rep.  530;  1  Am.  R.  R.  &  Corp.  Rep. 
583 ;  People  v.  North  River  Sugar  Re- 
fining Co.,  121  N.Y.  582;  24N.  E.  Rep. 
834;  1  Am.  R.  R.  &  Corp.  Rep.  587; 
Rice  V.  Rockefeller,  56  Hun  (N.Y.), 
516;  9  N.Y.  Supl.  866;  People  v.  Milk 
Exchange,  Limited,  145  N.Y.  267;  11 
Am.  R.  R.  &  Corp.  Rep.  468;  Gould 
V.  Head,  38  Fed.  Rep.  886;  Arnot  v. 
Pittston,  etc..  Coal  Co.,  68  N.  Y.  558; 
Santa  Clara  Lumber  Co.  v.  Hayes,  76 
Cal.  387 ;  18  Pac.  Rep.  391 ;  Clancey  v. 
Onondaga,  etc.,  Manufacturing  Co.,  62 
Barb.  (N.Y.)  395;  India  Bagging  As- 
sociation V.  Kock,  14  La.  Ann.  168; 
Gibbs  V.  Consolidated  Gas  Co.,  130 
U.  S.  396 ;  Texas,  etc..  Oil  Co.  v.  Adoue, 
83  Texas,  650;  19  S.W.  Rep.  274;  An- 
derson V.  Jett,  89  Ky.  375;  12  S.  W. 
Rep.  670. 
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combination,  the  tendency  of  which  is  to  prevent  competition 
in  its  broad  and  general  sense  and  to  control,  and  thus  at  will 
to  enhance  prices  to  the  detriment  of  the  public,  is  a  legal 
monopoly.  And  this  rule  is  applicable  to  every  monopoly, 
whether  the  supply  be  restricted  by  nature  or  susceptible  of 
indefinite  production.  The  difficulty  of  effecting  the  unlawful 
purpose  may  be  greater  in  the  one  case  than  in  the  other,  but 
it  is  never  impossible.  Nor  need  it  be  permanent  or  complete. 
It  is  enough  that  it  may  be  even  temporarily  and  partially 
successful.  The  question  in  the  end  is,  does  it  inevitably  tend 
to  public  injury?' 

§  1585.    ComMnations  to  limit  production  and  control  price. 

— The  decisions  hold  to  be  illegal  and  altogether  void  all  com- 
binations whose  plain  purpose  is  to  limit  production  and  con- 
trol the  price  of  a  commodity.  Thus,  where  a  plan  was 
devised  by  which  plaintiff  was  to  lease  all  the  saw-mills  in  cer- 


'  People'!!.  North  River  Sugar  Eefln- 
ingCo.,54Hun(N.Y.),354.  In  Bishop 
V.  American  Preservers'  Company, 
157  111.  284;  48  Am.  St.  Rep.  317,  an 
attempt  was  made  to  organize  a  trust 
for  the  control  of  the  business  of  man- 
ufacturing preserves.  The  plan  adopt- 
ed was  as  follows :  A  corporation  was 
formed  under  the  laws  of  West  Vir- 
ginia, consisting  of  nine  trustees,  six 
of  whom  were  designated  in  the  arti- 
cles of  incorporation  as  authorized  to 
select  three  others.  To  these  trustees 
was  given  power  to  organize  corpora- 
tions with  any  or  all  of  the  purposes 
specified  in  the  purpose  of  the  agree- 
ment. The  corporate  stock  of  the 
constituent  companies  was  to  be  is- 
sued to  these  trustees  and  purchased 
by  them,  in  exchange  for  which  they 
were  to  issue  certificates  of  trust,  these 
trust  certificates  in  each  instance  to 
equal  the  appraised  amount  of  the 
earning  capacity  of  the  stock  taken  in 
exchange.  The  trustees  were  given 
the  further  authority  of  purchasing  in 
131 


the  same  way  other  stock  of  the  same 
companies,  also  the  property  and  busi- 
ness of  any  firm  or  individual  engaged 
in  manufacturing  and  dealing  in  these 
products.  The  trustees  were  to  exer- 
cise supervision  over  the  corporations 
whose  stock  was  so  held  by  them. 
They  were  empowered  to  elect  them- 
selves directors  and  officers  in  such 
corporations  and  procure  such  man- 
agement of  the  same  as  would  be  con- 
ducive to  the  interests  of  the  holders 
of  the  trust  certificates.  The  stock 
so  held  by  the  trustees  was  to  be 
held  for  the  benefit  of  all  the  owners 
of  the  trust  certificates.  The  trust 
was  to  continue  for  twenty-five  j'ears, 
with  the  proviso  that  seventy-five 
per  cent,  of  the  certificate  holders 
might  terminate  it  after  the  end  of 
one  year,  and  sixty-five  per  cent,  at 
the  end  of  five  years.  This  agreement 
was  held  by  the  court  to  be  illegal 
upon  its  face,  and  void  as  being  inju- 
rious to  the  public  interests. 
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tain  counties,  and  the  purpose  was  a  combination  among  the 
lumber  dealers  in  the  vicinity  to  increase  the  price  of  lumber 
and  limit  the  supply  for  that  season,  it  was  held  that  the 
courts  could  not  be  successfully  invoked  in  aid  of  the  scheme.' 
And  where  a  monopoly  in  the  local  salt  market  was  attempted 
by  the  organization  of  an  association  with  this  stated  purpose, 
and  the  title  to  the  entire  output  as  soon  as  packed  was  to  vest 
in  the  association  and  sales  were  to  be  made  at  prices  to  be  de- 
termined by  the  association,  the  agreement  was  rejected  as  ille- 
gal, its  "clear  tendency  being  to  establish  a  monopoly,  and  to 
destroy  competition  in  trade.'"  The  same  view  is  taken  by  the 
courts  with  regard  to  a  combination  of  insurance  men  the  pur- 
pose of  whose  organization  is  to  monopolize  business  and  con- 
trol rates  of  insurance  and  the  commissions  of  agents.  Such  a 
combination  is  held  to  be  inimical  to  public  interests  because 
it  increases  the  price  of  insurance  and  prevents  competition.' 

§  1586.  The  same  subject  continued. — A  combination  among 
a  number  of  brewers  of  a  city  to  control  the  price  of  beer  with- 
in the  city  is  illegal.  And  where  an  association  is  formed  to 
enable  its  members  to  control  the  price  of  a  commodity  of  daily 

'Santa    Clara   Valley,    etc.,  Co.  v.  N.Y.St.    R.   431,  Hooker  v.  Vande- 

Hayes,  76  Cal.387.  water,  4  Den.  (N.  Y.)  349;  Stanton  ». 

2  Central   Ohio   Salt  Co.  v.  Guthrie,  Allen,  5  Den.  (N.  Y.)  434;  Murray  v. 

3.5  Ohio  St.  666.     See   State  v.  Hart-  Vanderbilt,   39    Barb.    (N.    Y.)  140; 

ford,  etc.,  E.  Co.,  29  Conn.  538;  also,  Fisher  v.  Bush,  35  Hun  (N.  Y.),  641 ; 

Emery  v.  Ohio  Candle  Co.,  47  Ohio  "Watson  v.  Harlem,  etc.,  Co.,  52  How. 

St.  .320;  Craft  v.  McConoughy,  79  111.  Pr.  (N.  Y.)  348;  Morris  Run  Coal  Co. 

346;   India    Bagging    Association    ;i.  v.  Barclay  Coal  Co.,  68   Pa.  St.  173; 

Kock,  14  La.  Ann.  168;  Chicago  Gas  Kountz  v.  Kirkpatrick,  72  Pa.  St.  376; 

Light,  etc.,  Co.  v.  People's  Gas  Light,  Gibbsi).  Consolidated  Gas  Co.,  130  U. 

etc.,  Co.,  121   111.  530,  reversing  Peo-  S.396;  Hilton  ?;.  Eckersley,  6E1.&B1. 

pies',  etc.,  Co.  D.  Chicago,  etc.,  Co.,  20  47;  Collins   v.   Locke,   L.   R.   1  App, 

111.  App.  473;  Samuel  U.Oliver,  130111.  Cas.  674;  Shrewsbury,  etc.,  Railroad 

73;  Wright  v.   Crabbs,   78  Ind.  487;  Co.  v.  London,  etc.,  R.  Co.,  20  L.  .T. 

Raymond  v.   Leavitt,   46  Mich.  447;  Ch.  90;    Mogul  Steamship  Co.  p.  IMc- 

Stewart  v.  Erie,   etc..  Transportation  Gregor,  L.  R.  15  Q.  B.  Div.  476;  Hoff- 

Co.,  17  Minn.  372;  Sampson  v.  Shaw,  man  v.  Brooks,  11  Week.  Law  B.  2.^8. 

101  Mass.  145;   People  v.  Fisher,  14  *  Queen  Ins.  Co.  t).  State,  earre?. (Tex. 

Wend.  (N.  Y.)  9;  Arnot  v.  Pittston,  Civil  App.),  22  S.  W.  Rep.  1048.  Com- 

etc.  Coal  Co.,  68  N.  Y.  558;  Clancey  pare  Queen  Ins.  Co.  v.  State,  ex  ivh, 

U.Onondaga  Fine   Salt  Mfg.  Co.,  62  86  Texas,  250;   24  S.  W.   Rep.  397 ;    S 

Barb.   (N.  Y.)  395;  Keene  v.  Kent,  4  Am.  R.  R.  &  Corp.  Rep.  491. 
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consumption,  courts  will  not  lend  their  aid  to  a  member,  or 
his  assignee,  who  has  notice  of  the  nature  of  the  combination, 
to  recover  the  money  due  the  member  under  the  provisions  of 
the  combination.* 


'  Nester  v.  Continental  Brewing  Co., 
161  Pa.  St.  473;  29  Atl.  Eep.  102;  41 
Am.  St.  Rep.  894,  per  Sterrett,  C. 
J.:  "The  conclusion^  of  fact  found 
by  the  learned  court  below  were 
amply  justified  by  the  record:  'It 
can  not  be  gainsaid  that  the  object 
of  this  combination  is  to  enable  the 
forty-five  brewers  of  Philadelphia, 
individuals,  firms,  and  corporations, 
who  have  entered  into  it,  to  regulate 
and  control  the  sale  and  price  of  beer 
within  the  city  of  Philadelphia  and 
the  county  of  Camden,  N.  J.  It  cer- 
tainly is  a  combination  in  restraint  of 
trade,  tending  to  destroy  competition 
and  create  a  monopoly  in  an  article  of 
daily  consumption.'  The  appellants, 
however,  conceding  these  to  be  the 
facts,  insist  that  the  contract  was  not 
within  the  prohibition  of  public  policy, 
because  the  restraint  was  but  partial. 
'Contracts  in  partial  restraint  of 
trade,  which  the  law  sustains,  are 
those  which  are  entered  into,  by  a 
vendor  of  a  business  and  its  good- 
will, with  his  vendee,  by  which  the 
vendor  agrees  not  to  engage  in  the 
same  business  within  a  limited  terri- 
tory ;  and  the  restraint,  to  be  valid, 
must  be  no  more  extensive  than  is 
reasonably  necessary  for  the  protec- 
tion of  the  vendee  in  the  enjoyment 
of  the  business  purchased.  But,  in 
the  present  case,  there  is  no  purchase 
or  sale  of  any  business,  nor  any  other 
analogous  circumstances,  giving  to 
one  party  a  just  right  to  be  protected 
against  competition  from  the  other. 
All  the  members  of  the  association 
are  engaged  in  the  same  business 
within  the  same  territory;  and  the 
object  of  the  association  is,  purely  and 
simply,  to  silence  and  stifle  all  compe- 


tition as  between  its  members.  No 
equitable  reason  for  such  restraint  ex- 
ists. *  *  *'  More  V.  Bennett,  140  111. 
69;  29  N.  E.  Eep.  888.  The  appellants 
insist  that  restraint  of  trade  in  the 
necessaries  of  life,  only,  is  within  the 
prohibition  of  public  policy.  No  stand- 
ard has  been  furnished  by  which  to 
ascertain  what  constitute  these  with 
reference  to  the  general  public.  But, 
assuming  that  beer  is  not  among  them, 
it  is  equally  within  the  reach  of  the 
rule.  The  law  recognizes  it  as  a  com- 
modity,— regulates  its  sale;  it  is  'an 
article  of  daily  consumption;'  and 
the  court  should  refuse  to  aid  in  any 
attempted  imposition  upon  the  public 
by  means  of  illegal  combinations.  The 
fact  that  coal  was  'an  article  of  prime 
necessity'  was  not  mentioned  as  es- 
sential to  the  illegality  of  the  combi- 
nation which  was  involved  in  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St.  173,  but  was  suggested,  argu- 
endo, as  an  aggravation  of  the  injury 
done  the  public.  The  whole  course  of 
discussion  there  shows  that  injury  to 
the  public  was  regarded  as  the  true 
test  of  illegality.  Appellants  also  in- 
sist that  'equity  will  not  permit  the 
fund  accumulated  here  to  be  locked 
up  forever,  or  dishonestly  appropriat- 
ed by  defendants,'  but  will  compel 
a  settlement,  according  to  good  con- 
science, even  with  a  partner  in  an  il- 
legal transaction ;  a  fortiori  with  an  as- 
signee wholly  innocent  of  participa- 
tion in,  or  knowledge  of,  the  alleged 
illegalities .  'The  test,  however, '  as  was 
well  said  by  the  learned  judge  below, 
'is  whether  the  plaintiff  requires  the 
aid  of  the  illegal  transaction  to  estab- 
lish his  case.  If  the  plaintiff  can  not 
open  his  case  without  showing  that  he 
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§  1587.  Decisions  holding  the  contrary  doctrine. — The  courts 
have  not  held  uniformly  to  this  rule.  Thus,  where  an  agree- 
ment was  entered  into  among  a  number  of  owners  of  stone 
quarries  looking  toward  the  securing  of  "a  fair,  proportionate 
sale  of  the  product  of  all  quarries  at  uniform  prices  and  living 
rates,"  and  the  terms  of  the  agreement  restricted  the  produc- 
tion of  stone  within  certain  territory,  put  the  sale  in  the  hands 
of  one  agent,  who  should  sell  for  all  the  parties  in  interest, 
prescribed  a  committee  of  five  with  power  to  modify  prices  and 
settle  complaints,  and  imposed  a  penalty  of  one  hundred  dol- 
lars for  every  sale  made  in  violation  of  the  agreement,  and 
suit  was  brought  to  enforce  the  penalty,  the  court  upheld 
the  agreement  and  gave  judgment  accordingly.'      A  contract 


has  broken  the  law,  a  court  will  not 
assist  him.  Swan  v.  Scott,  11  Serg.  & 
E.  (Pa.)  155 ;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68 Pa.  St.  173.'  'The 
objection,'  said  Lord  JIansfield  in 
Holman  v.  Johnson,  Cowp.  341,  'that 
a  contract  is  immoral  or  illegal,  as  be- 
tween plaintiff  and  defendant,  sounds 
at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not  for  his  sake, 
however,  that  the  objection  is  even 
allowed ;  but  it  is  founded  in  general 
principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to 
the  real  justice  as  between  him  and 
the  plaintiff — by  accident,  if  I  may  so 
say.  The  principle  of  public  policy  is 
this,  "-EV.  dolo  malo  non  nritm-  actio." 
No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If,  from 
the  plaintiff's  own  stating,  or  other- 
wise, the  cause  of  action  appears  to 
a.r\^ei'j-  tvfjii  cansd,  or  the  transgres- 
sion of  the  law  of  this  country,  there 
the  court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the 
court  goes,  not  for  the  sake  of  the  de- 
fendant, but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.  So, 
if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  were 


to  bring  his  action  against  the  plaint- 
iff, the  latter  would  have  the  advan- 
tage of  it,  for,  where  both  are  equally 
at  fault,  potior  est  conditio  defend- 
entis.'  As  the  bill  here  bears  upon 
its  face  the  evidence  of  the  turpitude 
of  the  transaction  out  of  which  the 
plaintiff's  demand  arises,  it  is  plain, 
upon  this  principle,  that  the  court 
must  have  refused  its  aid,  had  the  En- 
terprise Brewing  Company  itself  been 
the  beneficial  claimant,  and  its  as- 
signees stand  in  no  higher  right.  No- 
tice of  the  character  of  the  combina- 
tion was  in  the  channel  of  the  as- 
signees' title,  and  hence  they  are  not 
'innocent  of  participation  in  or  knowl- 
edge of  the  illegality'  of  the  combina- 
tion, and  must  be  treated  as  having 
taken  subject  to  the  disabilities  of 
their  assignor.  Chamberlain  w. Barnes, 
20  Barb.  (N.  Y.)  160;  Riddle  v.  Hall, 
99  Pa.  St.  116.  It  follows  that  there 
is  no  error  in  the  decree,  and  it  should 
be  affirmed." 

'  Skrainka  v.  Scharringhausen,  8 
Mo.  App.  522.  See  also,  Ontario  Salt 
Co.  V.  Merchants'  Salt  Co.,  18  Grant 
Ch.  540;  Central  Trust  Co.  v.  Ohio 
Central  R.  Co.,  23  Fed.  Rep.  306; 
^Mimchester  R,  Co.  v.  Concord  R.  Co., 
66  N.  H.  100 ;  20  At?.  Rep.  383  ;  3  Am. 
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not  to  sell  to  any  one  but  plaintiff  within  two  miles  for  a  period 
of  five  years  has  been  upheld.'  An  unusual  case  arose  out  of 
a  contract  made  during  the  American  civil  war  between  certain 
parties,  which  provided  that  if  they  or  either  of  them  should 
make  a  contract  with  any  town  in  the  county  of  W.  to  furnish 
recruits,  they  would  share  equally  in  the  profits  and  losses  of 
the  business,  and  that,  without  the  consent  of  all,  they  or 
either  of  them  would  make  no  contract  for  a  less  sum  than  five 
hundred  dollars  for  each  recruit.  In  a  suit  for  an  accounting 
the  court  held  that  the  agreement  constituted  a  partnership 
and  was  not  void  per  se  as  against  public  policy.^  In  a  recent 
Texas  case  the  court  refused  to  enjoin  the  maintenance  of  a 
combination  of  insurance  agents,  whose  purpose  to  monopolize 
the  business  and  control  rates  and  commissions,  while  unlaw- 
ful perhaps,  is  not  of  such  character  that  public  interest  is 
affected  by  its  accomplishment.' 

§  1588.  The  test  question. — The  test  question  in  every  case 
is  whether  or  not  a  contract  in  restraint  of  trade  exists 
which  is  injurious  to  the  public  interests.  If  injurious,  it  is 
void,  as  against  public  policy.  "Courts  will  not  stop  to  in- 
quire," says  Chief  Justice  Sterrett,  "as  to  the  degree  of  injury 
inflicted.  It  is  enough  to  know  that  the  natural  tendency  of 
such  contracts  is  injurious.  The  application  of  the  rule  does 
not  depend  upon  the  number  of  those  who  may  be  implicated, 
or  the  extent  of  space  included  in  the  combination,  but  upon 
the  existence  of  injury  to  the  public'     Mere  territorial  limits 

E.  &  Corp.  Rep.  22;  Gloucester  Isin-  at  a  discount,  and  upon  a  credit,  which 

glass,  etc.,  Co.  v.  Russia  Cement  Co.,  provides  that  such  party  shall  dealex- 

154  Mass.  92;  Queen  Ins.  Co.  v.  State,  clusively  in  the  machine  sold  by  the 

ex  rel.,  86  Texas,  250;  24  S.  W.  Rep.  party  agreeing  to  furnish,  and  to  pur- 

397;   8   Am.   R.   &  Corp.  Rep.   491;  chase  the   same  of  him  exclusively. 

United     States     v.    Trans  -  Missouri  contains  no  such  restraint  of  trade  aa 

Freight  Assn.,  7  C.  C.  A.  15;  58  Fed.  to  render  it  void.   Brown  ».  Rounsavll, 

Rep.  58;  19  U.  S.  App.  36;  8  Am.  R.  78  111.  689. 

&  Corp.  Rep.  523;  Hearn  ti.  Griffin,  ^  Marsh  t).  Russell,  66  N.  Y.  288. 

2  Chitty,  407;  Hare  v.  London,  etc.,  'Queen  Ins.  Co.  v.  State,  ex  rel.,  86 

R.  Co.,  2  Johns.  &  Hem.  80.  Texas,  250;  24  S.  W.  Rep.  397;  8  Am. 

1  Arnolds.  Kreutzer,  67  Iowa,  214;  R.  &Corp.  Rep. 491. 

25  N.  W.  Rep.  138.    And  a  contract  to  ,  *  In  Nester  v.  Continental  Brewing 

furnish  a  party  with  sewing  machines  Co.,  161  Pa.  St.  473 ;  41  Am.  St.  Rep. 
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are  not  in  all  instances  the  controlling  test  of  the  legality  of 
the  restraints  imposed  upon  the  ordinary  course  of  trade.  The 
criterion  may  do  very  well  when  applied  to  the  occupation  or 
profession  of  one  man,  or  even  a  few  individuals;  for  neither 
their  labor,  industry,  business,  nor  services  may  be  so  nec- 
essary to  the  public  as  not  to  be  dispensed  with  without  in- 
convenience or  injury.  It  is  very  different  in  regard  to  trade 
in  articles  of  prime  necessity,  or  even  of  very  frequent  use, 
among  a  large  number  of  persons  in  a  given  locality.'     Under 


894.  And  see,  Leslie  v.  Lorillard, 
110  N.  Y.  519.  In  More  v.  Bennett, 
140  111.  69;  29  N.  E.  Rep.  888,  where 
a  combination  had  been  formed  among 
some  of  the  stenographers  in  the  city 
of  Chicago,  Mr.  Justice  Bailey  said : 
"True,  the  restraint  is  not  so  far- 
reaching  as  it  would  have  been  if  all 
the  stenographers  in  the  city  had 
joined  the  association ;  but,  so  far  as 
it  goes,  it  is  of  precisely  the  same 
character,  produces  the  same  results, 
and  is  subject  to  the  same  legal  ob- 
jection. *  *  *  "VVe  can  see  no  le- 
gal difference  between  the  restraint 
on  competition  which  it  now  exer- 
cises, and  that  which  it  will  exercise 
when  it  is  in  a  position  to  dictate 
terms  to  all  who  are  engaged  in  the 
business,  and  to  all  who  may  wish  to 
obtain  the  services  of  stenographic 
reporters."  So,  no  one  can  for  a  mo- 
ment doubt  that  more  serious  injury 
would  result  to  a  densely-settled  than 
to  a  much  larger  district,  with  scat- 
tered population.  Thus,  a  combina- 
tion to  raise  the  price  of  breadstuffs 
would  cause  serious  loss  in  a  citj', 
while  it  would  be  comparatively 
harmless  in  an  agricultural  state. 

'  Texas  Standard  Oil  Co.  v.  Adoue, 
83  Texas,  650;  29  Am.  St.  Rep.  690; 
Hooker  v.  Vandewater,  4  Denio,  (N. 
Y)  349;  Stanton  v.  Allen,  5  Denio, 
(N.  Y.)  434;  More  v.  Bennett,  140  111. 
69 ;  29  N.E.Rep.  888 ;  Hilton  v.  Eckers- 
ley ,  0  E1.&  B1.47 ;  India  Bagging  Assn. 


V.  Kock,  14  La.  Ann.  168 ;  Central  Ohio 
Salt  Co.  V.  Guthrie,  35  Ohio,  666, 
and  Morris  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,  68  Pa.  St.  173,— were 
all  cases  in  which  combinations  in  re- 
straint of  trade  were  partial  in  respect 
of  the  number  of  persons  implicated, 
and  territorial  limits,  and  were  yet 
held  injurious  to  the  public  interests, 
and  therefore  void,  as  against  public 
policy.  The  true  test  was  the  effect 
upon  public  interests.  So,  if  the  nat- 
ural tendency  of  such  contracts  is  to 
injuriously  aflect  public  interests,  the 
form  and  declared  purpose  are  imma- 
terial. Courts  will  not  lend  their  aid 
in  illegal  transactions,  no  matter  how 
disguised.  Thus,  a  contract  entered 
into  by  the  grain  dealers  of  a  town, 
which,  on  its  face,  indicated  that  they 
had  formed  a  partnership  for  the  pur- 
pose of  dealing  in  grain,  but  the  true 
object  of  which  was  to  form  a  secret 
combination,  which  should  stifle  all 
competition,  and  enable  the  parties 
to  control  prices,  was  held  void  on 
the  ground  of  public  policy.  Craft  v. 
McConoughy,  79  111.  346;  India  Bag- 
ging Association  v.  Kock,  14  La. 
Ann.  168,  is  to  the  same  effect.  In 
Kellogg  V.  Larkin,  3  Pinney  (Wis.), 
123,  the  rule  is  well  stated  by  Howe, 
J.  On  page  136,  the  court  says:  "I 
by  no  means  deny  the  right  or  the 
propriety  of  judicially  determining 
that  a  contract  which  is  actually  at 
war  with  any  established  interest  of 
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modern  conditions,  the  expansion  of  trade  has  lessened  the 
liability  of  injury  to  public  interests.  The  actual  suppression, 
of  competition  by  means  of  such  contracts  is  less  to  be  dreaded 
than  in  former  times,  and  the  effect  has  been  to  relax  the  se- 
verity of  the  ancient  rule.'  The  courts  have  even  refused  to 
declare  a  contract  invalid  because  it  restrained  competition, 
holding  that  the  restraint  of  competition  is  not  necessarily  an 
evil.*  If  the  business  of  a  private  individual  or  corporation 
is  threatened  with  competition,  it  is  not  illegal  or  immoral  if 
one  can  persuade  his  competitor  to  abandon  an  enterprise  in 
which  both   can  not  succeed,  and  take  employment  with  the 


society  is  void,  however  individuals 
may  suffer  thereby,  because  the  inter- 
est of  individuals  must  be  subservient 
to  the  public  welfare.  But  I  insist 
that  before  a  court  should  determine 
a  contract  which  has  been  made  in 
good  faith  stipulating  for  nothing 
which  is  malum  in  se,  nothing  that  is 
made  malum  prohibitum,  to  be  void  as 
contravening  the  policy  of  the  state, 
it  should  be  satisfied  that  the  advan- 
tage to  accrue  to  the  public  for  so 
holding  is  certain  and  substantial, 
not  theoretical  or  problematical.  And 
I  submit  that  he  is  the  safest  magis- 
trate who  is  more  watchful  over  the 
rights  of  the  individual  than  over  the 
convenience  of  the  public,  as  that  is 
the  best  government  which  guards 
more  vigilantly  the  freedom  of  the 
subject  than  the  rights  of  the  state." 

1  See  Leshe  v.  Lorillard,  110  N.  Y. 
519. 

2  "Whether  competition  in  this  par- 
ticular business"  (steamship  transpor- 
tation) "would  be  a  public  benefac- 
tion or  its  restraint  a  source  of  prej- 
udice, we  are  unable,  of  course,  to 
judge.  I  do  not  think  that  competi- 
tion is  invariably  a  public  benefac- 
tion ;  for  it  may  be  carried  on  to  such 
a  degree  as  to  become  a  general  evil." 
Gray,  J.,  in  Leslie  v.  Lorillard,  110 
N.  Y.  519.    In  Central  Shade  Roller 


Co.  V.  Cushman,  143  Mass.  353,  the 
contract  between  two  manufacturers 
involved  the  manufacture  and  sale  of 
a  patented  shade-roller  and  tended 
to  regulate  the  price  of  the  article 
upon  the  market.  The  court  said : 
"Even  if  such  an  agreement  tends  to 
raise  the  price  of  the  commodity  it  is 
one  which  the  parties  have  a  right  to 
make.  To  hold  otherwise  would  be 
to  impair  the  right  of  persons  to  make 
contracts,  and  to  put  a,  price  on  the 
products  of  their  own  industry.  But 
we  can  not  assume  that  the  purpose 
and  effect  of  the  combination  are  to 
unduly  raise  the  price  of  the  com- 
modity. A  natural  purpose  and  a 
natural  effect  are  to  maintain  a  fair 
and  uniform  price,  and  to  prevent  the 
injurious  effects  both  to  producers  and 
customers  of  fluctuating  prices  caused 
by  undue  competition,  when  it  ap- 
pears that  the  combination  is  used  to 
the  public  detriment,  a  different  ques- 
tion will  be  presented."  In  Kellogg 
V.  Larkin,  3  Pinney  (Wis.),  123,  the 
court  by  Howe,  J.,  says,  on  page  150: 
"I  believe,  universal  observation  will 
attest  that  for  the  last  quarter  of  a 
century  competition  in  trade  has 
caused  more  individual  distress,  if 
not  more  public  injury,  than  the  want 
of  competition." 
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one  remaining  in  the  business  at  a  stated  compensation.    Such 
an  agreement  fairly  entered  into  is  legitimate  business.' 

§  1589.  When  combination  no  defense  to  action  for  goods 
sold. — It  is  no  defense  to  an  action  for  goods  sold  and  delivered 
that  plaintiff  is  a  member  of  an  illegal  trust  or  combination 
to  interfere  with  the  freedom  of  trade  and  commerce,  since  the 
illegality  of  the  combination  is  collateral  to  the  contract  of  sale, 
and  can  not  taint  it  with  illegality,  or  make  it  contrary  to  pub- 
lic policy. '^     Where  a  company  which  carries  on  the  business 


'  Oakes  v.  Cattaraugus  Water  Co., 
143  N.  Y.  430,  438. 

^National  Distilling  Co.  v.  Cream 
City  Importing  Co.,  86  Wis.  352;  56 
N.  W.  Rep.  864,  per  Pinney,  J. :  "The 
argument,  if  any  the  case  admits  of, 
is  that,  as  the  plaintiff  was  a  member 
of  the  so-called  'trust'  or  'combina- 
tion,' the  defendant  might  voluntarily 
purchase  the  goods  in  question  of  it 
at  an  agreed  price,  and  convert  them 
to  its  own  use,  and  be  justified  in  a 
court  of  justice  in  its  refusal  to  pay 
the  plaintiff  for  them,  because  of  the 
connection  of  the  vendor  with  such 
trust  or  combination.  The  plaintiff's 
cause  of  action  is  in  no  legal  sense 
dependent  upon  or  affected  by  the 
alleged  illegality  of  the  trust  or  combi- 
nation, because  the  illegality,  if  any, 
is  entirely  collateral  to  the  transac- 
tion in  question,  and  the  court  is  not 
called  upon  in  this  action  to  enforce 
any  contract  tainted  with  illegality, 
or  contrary  to  public  policy.  The 
mere  fact  that  the  plaintiff  is  a  mem- 
ber of  a  trust  or  combination  created 
with  the  intent  and  purposes  set  forth 
in  the  answer  will  not  disable  or  pre- 
vent it  in  law  from  selling  goods 
within  or  affected  by  the  provisions 
of  such  trust  or  combination,  and 
recovering  their  price  or  value.  It 
does  not  appear  that  it  had  stipulated 
to  refrain  from  such  transactions.  A 
contrarv  doctrine  would  lead  to  most 


startling  and  dangerous  consequences. 
The  defendant  is  not  a  party  to  any 
illegal  contract,  and  the  case  is,  there- 
fore, not  within  the  rule  of  Wheeler 
i;.  Russell,  17  ;\Ia^-s.  258,  and  many 
similar  cases,  to  the  effect  that  'no 
action  will  lie  upon  a  contract  made 
in  violation  of  a  statute  or  a  principle 
of  the  common  law;'  for  the  right  of 
the  plaintiff  to  make  the  sale  in  ques- 
tion, or  of  the  defendant  to  buy,  was 
in  no  way  connected  with  or  depend- 
ent upon  tlie  alleged  trust  or  combi- 
nation, although  the  plaintiff  was  a 
member  of  it.  These  views  are  sus- 
tained and  illustrated  by  the  cases  of 
Brooks  €.  Martin,  2  Wall.  (U.  S.)  70, 
and  Sharp  v.  Ta5dor,  2  Phil.  Ch.  801; 
and  many  other  cases  might  be  cited 
to  the  same  effect.  The  provision  for  a 
rebate  of  a  part  of  the  purchase  price 
to  purchasers  who  would  conduct  their 
business  in  the  manner  stated  in  the 
answer  was  an  inducement  to  them 
to  continue  their  business  relations 
with  the  plaintiff.  It  does  not  appear 
that  there  was  any  contract  obliging 
the  defendant  to  that  course.  A  party 
may  legally  purchase  the  trade  and 
business  of  another  for  the  purpose  of 
preventing  competition,  and  the  re- 
straint of  trade  caused  thereby  is  not, 
we  think,  unreasonable.  Mitchel  v. 
Reynolds,  1  P.  Wms.  181;  1  Smith's 
Lead.  Cas.,  9th  ed.,  694,  and  notes. 
And   it  would  seem   that  an  agree- 
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of  warehouseman,  as  an  adjunct  to  its  main  business  of  com- 
pressing cotton,  charges  an  increased  rate  for  cotton  which  is 
removed  uncompressed,  such  a  charge  is  not  in  restraint  of 
trade.' 


§  1590.  Contracts  Toid  as  prerenting  competition. — A  con- 
tract for  a  term  of  three  years,  between  several  powder  compa- 
nies, providing  that  neither  of  the  parties  thereto  shall  make 
any  shipment  of  dynamite  powder  to  any  part  of  the  United 
States  east  of  certain  boundaries,  and  regulating  the  manufact- 
ure and  sale  of  it  by  the  parties  in  the  territory  west  of  those 
boundaries,  under  certain  specified  restrictions,  and  giving 
power  to  a  standing  committee  to  fix  prices,  regulate  the  man- 
ufacturing cost,  and  impose  fines  for  violations  of  the  contract, 
and  providing  for  a  termination  of  the  contract  if  any  other 
party  or  parties  shall  begin  to  manufacture  and  sell  dynamite 
in  competition  with  the  parties  to  the  contract,  is  in  restraint 
of  trade,  and  void  as  against  public  policy.^     The  contract  in 


ment  between  a  number  of  dealers 
and  manufacturera  to  raise  prices,  un- 
less they  practically  control  the  en- 
tire commodity  —  and  this  is  not 
claimed  of  the  trust  in  question — 
can  not  operate  as  a  restraint  upon 
trade,  nor  would  it  injuriously  affect 
the  public." 

^  Seeligson  v.  Taylor  Compress  Co., 
56  Tex.  219. 

^Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.,  96  Cal.  510,  per  McFar- 
land,  J..  "At  common  law,  origi- 
nally, all  contracts  which  in  any  de- 
gree tended  to  the  restraint  of  trade 
were  void;  but  afterwards  the  rule 
was  relaxed  so  as  to  countenance  con- 
tracts for  the  partial  restraint  of 
trade ;  that  is,  contracts  in  which  the 
restraint  was  confined  to  reasonable 
limits  of  time  or  place,  and  which 
were  founded  upon  sufficient  consid- 
eration, etc.  (Quite  a  full  statement 
of  the  rule  at  common  law  is  to  be 
found  in  Wright  v.  Ryder,  36  Cal.  342 ; 
95   Am.    Dec.   186.)     The  rule,  how- 


ever, was  uncertain,  and  led  to  muih 
perplexing  legislation ;  and  the  law 
upon  the  subject  in  this  state  is  now 
declared  in  section  1673  of  the  civil 
code."  That  section  is  as  follows: 
"Every  contract  by  which  any  one  is 
restrained  from  exercising  a  lawful 
profession,  trade,  or  business  of  any 
kind,  otherwise  than  is  provided  by 
the  next  two  sections,  is  to  that  ex- 
tent void."  The  next  two  sections 
merely  provide  that  one  who  sells  the 
good-will  of  a  business  may  agree  not 
to  carry  on  a  similar  business  within 
a  specified  county  or  city ;  and  that, 
in  anticipation  of  a  dissolution  of  a 
partnership,  a  partner  may  agree  not 
to  carry  on  a  similar  business  within 
the  city  or  town  where  the  partner- 
ship business  is  transacted.  In  Peo- 
ple V.  Milk  Exchange,  145  N.  Y.  267, 
in  an  action  brought  by  the  attorney- 
general  to  vacate  the  charter  of  de- 
fendant, a  domestic  corporation,  and 
to  annul  its  corporate  existence,  these 
facts  appeared :     In  defendant's  char- 
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a  recent  Michigan  case  was  one  of  purchase  and  sale  and  con- 
tained an  agreement  by  the  seller  not  to  manufacture  tubs  and 
pails  in  either  of  seven  states  during  a  period    of  five  years 


ter  the  object  of  its  organization  was 
stated  to  be  the  "buying  and  selling 
of  milk  at  wholesale  and  retail."  A 
large  majority  of  the  stockholders 
were  milk  dealers  in  the  city  of  New 
York,  and  creamery  or  milk  commis- 
sion men  in  that  vicinity.  At  the 
first  meeting  of  its  board  of  directors 
a  by-law  was  adopted  declaring  that 
said  board  "shall  have  the  power  to 
make  and  fix  the  standard  or  market 
price  at  which  milk  shall  be  purchased 
by  the  stockholders  of  the  company." 
Acting  under  this  by-law  the  board 
fixed  from  time  to  time  the  price  of 
milk  to  be  paid  by  dealers.  No  milk 
was  purchased  by  defendant,  but  it 
did  it  commission  business,  sellijig 
milk  for  farmers  to  dealers,  who  would 
purchase  at  the  price  fixed,  guaran- 
teeing payment  and  charging  a  com- 
mission therefor.  The  prices  so  fixed 
largely  controlleil  the  market  in  and 
about  said  city.  It  was  held  that  the  ev- 
idence justified  a  finding  that  the  cor- 
poration was  a  combination  inimical  to 
trade  and  commerce,  and  so  unlawful, 
and  that  a  judgment  granting  the  relief 
Bought  was  proper.  Haight,  J.,  said: 
"These  facts  are  significant,  and  we 
are  unable  to  escape  the  conviction 
that  there  was  a  combination  on  the 
part  of  the  milk  dealers  and  creamery 
men  in  and  about  the  city  of  New 
York  to  fix  and  control  the  price 
that  they  should  pay  for  milk. 
Was  this  lawful?  In  Judd  v.  Har- 
rington (139  N.  Y.  105)  certain  par- 
ties, who  were  dealers  in  sheep  and 
lamba,  entered  into  an  agreement,  by 
its  terms  organizing  an  association  for 
the  declared  purpose  of  guarding  and 
protecting  their  business  interests 
from  loss  by  unreasonable  competi- 
tion.     The    agreement    Avas    to    pool 


their  commissions,  except  such  as 
should  be  agreed  to  be  paid  to  a  butch' 
ers'  association  with  which  they  had 
agreed  only  to  sell  to  the  butchers 
and  the  butchers  to  buy  only  of  the 
dealers  belonging  to  their  respective 
associations.  It  was  held  that  the 
real  nature  and  purpose  of  the  agree- 
ment was  to  suppress  competition  in 
an  article  of  food,  and  to  so  control 
the  market  that  they  could  enhance 
the  price  of  the  article.  In  People  v. 
Sheldon  et  al.  (139  N.  Y.  251)  certain 
coal  dealers  organized  a  company 
known  as  the  'Lockport  Coal  Ex- 
change.' The  object  of  the  organiza- 
tion was  to  prevent  competition  in 
the  price  of  coal  among  the  retail 
dealers  in  that  city  by  constituting 
the  exchange  the  sole  authority  to 
fix  the  price  which  should  be  charged 
by  the  members  for  coal  sold  by 
them."  Andrews,  C.  J.,  said  :  "Agree- 
ments to  prevent  competition  in  trade 
are,  in  contemplation  of  law,  injurious 
to  trade,  because  they  are  liable  to  be 
injuriously  used.  The  present  case 
may  be  used  as  an  illustration.  The 
price  of  coal  now  fixed  by  the  ex- 
change may  be  reasonable  in  view  of 
the  interests,  both  of  dealers  and  con- 
sumers, but  the  organization  may  not 
always  be  guided  by  the  principle  of 
absolute  justice.  *  *  *  jf  agree- 
ments and  combinations  to  prevent 
competition  in  prices  are  or  may  be 
hurtful  to  trade,  the  only  sure  remedy 
is  to  prohibit  all  agreements  of  that 
character.  If  the  validity  of  such  an 
agreement  was  made  to  depend  upon 
actual  proof  of  public  prejudice  or  in- 
jury, it  would  be  very  difiicult  in  any 
case  to  establish  the  invalidity,  al- 
though the  moral  evidence  might  be 
very  convincing.     In  Arnot  v.  Pitts- 
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without  the  consent  of  the  purchaser  of  the  business.  The 
agreement  was  held  to  be  one  the  enforcement  of  which 
would  greatly  injure  the  public,  and  therefore  void.  The 
court  said:  "The  interests  of  the  parties  alone  are  not  the 
sole  consideration  involved  here.  It  is  the  duty  of  the  court 
to  see  that  the  public  interests  are  not  in  any  manner  jeopard- 
ized.'" The  owners  of  five  different  steamboat  lines  agreed 
among  themselves  for  one  season  to  maintain  a  certain  rate  for 
freight  and  passengers,  the  net  earnings  to  be  divided  among 
themselves  according  to  certain  agreeed  proportions.  The  ar- 
rangement was  held  to  be  unlawful,  the  court  adding:  "It  is 
a  familiar  maxim  that  competition  is  the  life  of  trade.  It  fol- 
lows that  whatever  destroys  or  even  relaxes  competition  in  trade 
is  injurious,  if  not  fatal,  to  it."* 

§  1591.   The  same  subject  continued — Illinois  statute. — The 

Illinois  statute  of  1891  forbids  that  any  corporation,  partner- 
ship or  individual  shall  create  or  enter  into  any  trust  or  com- 
bination, or  understanding  with  any  other  corporation,  part- 
nership or  individual,  to  fix  the  price  of  any  article,  or  become  a 
party  to  any  contract  or  combination  to  fix  or  limit  the  amount 
of  any  article  to  be  manufactured  or  sold,  and  declares  that  the 
corporation,  partnership  or  individual  so  doing  shall  be  guilty 

ton  andElmiraCoal  Co.  (68N.y.558)  effect  such  a  purpose  is  inimical  to 
the  Butler  Colliery  Company  and  the  the  interests  of  the  public,  and  that  all 
Pittston  and  Elmira  Coal  Company  contracts  designed  to  effectsuch  an  end 
were  corporations  engaged  in  mining  are  contrary  to  public  policy,  and, 
and  selling  coal.  For  the  purpose  of  therefore,  illegal,  is  too  well  settled  by 
monopolizing  the  trade  and  maintain-  adjudicated  cases  to  be  questioned  at 
in g  a  high  price  for  coal,  the  two  com-  this  day."  See  People  ■!).  Fisher,  14 
panies  entered  into  a  contract  by  "Wend.  (N.  Y.)  9;  Hooker  v.  Vande- 
which  one  agreed  to  take  all  of  the  water,  4  Denio  (N.  Y.),  349;  Stanton 
coal  which  the  other  should  desire  to  ■».  Allen,  5  Denio  (N.  Y.),  434;  Sara- 
send  north  of  the  state  line  at  the  toga  County  Bank  v.  King,  44  N.  Y. 
regular  market  price,  and  agreed  not  87;  Leonard  v.  Poole,  114  N.  Y.  371. 
to  sell  coal  to  any  other  party  to  be  '  Western  Wooden-Ware  Assn.  v. 
shipped  in  that  direction.  It  was  Starkey,  84Mich.76;  47N.  W.Rep.604, 
held  that  the  agreement  was  entered  distinguishing  Hubbard  v.  Miller,  27 
into  for  the  purpose  of  enhancing  the  Mich.  15 ;  Beal  v.  Case,  31  Mich.  490, 
price  of  coal  north  of  the  state  line,  and  following  Wright  v.  Ryder,  36 
and  that  it  was  against  public  policy  Cal.  342. 

and  void."     Eapallo,  J.,  in  the  opin-  ^Hooker  v.  Vandewater,   4  Denio 

ion,  says:     "That  a  combination  to  (N.  Y.),  349. 


2070 


CONTRACTS    IN    RESTRAINT    OF    TRADE. 


§   1591 


of  a  conspiracy  to  defraud.  It  was  held  that  a  corporation 
which,  by  combination  between  its  stockholders  and  itself,  at- 
tempted to  regulate  the  price  of  milk,  came  within  the  purview 
of  said  act,  although  it  did  not  combine  with  any  other  corpo- 
ration, or  with  any  person  other  than  its  own  members.' 


'  Ford  V.  Chicago  Milk  Shippers' 
Assn.,  155  111.  166;  39  N.  E.  Rep.  651, 
per  Phillips,  J.:  "Stockholders  in 
an  association  may  enter  into  con- 
tracts with  it  and  deal  with  it  in  ref- 
erence to  contracts  and  agreements, ac- 
quiring the  same  rights  and  incurring 
like  liabilities  as  strangers.  Merrick  v. 
Peru  Coal  Co.,  61  111.  472.  The  right  to 
enter  into  contracts  and  agreements 
thus  existing,  their  effect  and  con- 
struction is  the  same  as  if  made 
with  other  corporations  or  with  stran- 
gers ;  and  where  void  by  reason  of  a 
statutory  provision  in  the  one  case  it 
would  be  so  in  another.  As  a  general 
rule,  no  recovery  can  be  had  upon  a 
contract  made  in  violation  of  the  ex- 
press provisions  of  a  public  statute. 
A\'here  an  act  is  forbidden  by  a  stat- 
ute, no  right  arises  under  any  agree- 
ment made  in  carrying  out  such  for- 
bidden act,  as  no  legal  right  exists  to 
do  that  which  is  declared  illegal,  and 
in  the  absence  of  a  legal  right  there 
can  be  no  legal  remedy.  Penn  v. 
Bornman,  102  111.  523,  and  cases  cited. 
The  constitution  and  bj'-laws  of  this 
association  furnish  the  evidence  of 
the  object  and  purpose  of  the  organi- 
zation of  the  corporate  body,  and  the 
contract  between  it  and  its  members 
is  to  be  determined  by  that  instru- 
ment. From  the  facts  found  by  the 
appellate  court,  there  are  reciprocal 
relations  between  this  association  and 
its  1,500  members,  which  maybe  sum- 
marized as  follows:  Appellee  receives 
milk  from  members,  and  accounts  to 
them  for  same,  guaranties  to  mem- 
bers payment  for  milk  sold  by  it,  fixes 
and  determines  the  price  of  milk,  re- 
tains five  cents  upan  each  can  of  milk 


sold  for  each  year,  has  authority  over 
all  milk  consigned  by  any  of  its  mem- 
bers to  any  stani  within  the  corporate 
limits  of  the  city  of  Chicago.  Mem- 
ber can  not  sell  his  stock  excepting  to 
shipper  and  producer  of  milk,  and 
must  own  as  many  sliares  as  he  ships 
cans  of  milk  per  day,  but  not  to  ovi'n 
more  than  fifty  shares  of  stock.  That 
the  object  of  the  association  is  to  coa- 
trol  the  price  of  the  purchase  and  sale 
of  milk  to  retail  dealers  within  tlie 
limits  of  the  city  of  Chicago  is  clearly 
apparent,  and  this  object  is  carried 
out  by  the  concurrent  action  of  the 
members  and  association  ;  by  the  ac- 
tion of  the  association  on  the  one 
part,  aided  by  the  agreement  of  its 
members,  who,  assenting  to  the  con- 
stitution and  by-laws,  carry  out  a 
scheme  which  is  a  combination,  agree- 
ment, or  trust  by  which  they  fix  the 
price  of  an  article  of  merchandise, 
and  limit  the  amount  to  be  sold,  with- 
in the  corporate  limits  of  the  citj'  of 
Chicago.  By  the  act  approved  June 
11,  1891,  in  force  July  1,  1891,  enti- 
tled 'An  act  to  provide  for  the  pun- 
ishment of  persons,  copartnerships 
and  eorporations  forming  pools,  trusts 
and  combines,  and  mode  of  proce- 
dure and  rules  of  evidence  in  such 
cases,'  it  is  provided  that  any  corpo- 
ration, partnership,  individual  or  as- 
sociation of  persons  who  shall  create, 
enter  into  business  as  members  of,  or 
a  party  to,  any  pool,  trust,  agreement, 
combination,  or  confederation  with 
another  corporation,  partnership,  as- 
sociation, or  individual  to  regulate  or 
fix  the  price  of  any  article  of  mer- 
chandise or  commodity,  or  to  limit 
or  fix  tlie  amount   or  quantity  to  be 
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§  1592.  The  same  subject  continued — No  relief  to  particeps 
criminis. — It  sometimes  happens  that  a  party  to  a  contract  in 
restraint  of  trade  finds  himself  remediless  because  the  court 
refuses  to  hear  the  complaint  of  one  who  rests  his  case  upon 
an  illegal  cause  of  action.  Thus,  in  a  recent  case  the  court, 
while  holding  the  organization  of  a  mercantile  trust  to  be  in 
unlawful  restraint  of  trade,  and,  therefore,  void,  refused  to  a 
constituent  trust  the  right  of  replevin  as  against  the  defendant 
trust  on  the  ground  that  replevin  will  not  lie  where  the  plaintiff 
depends  upon  a  sale  or  contract  of  sale  void  as  against  public 
policy.  A  plaintiff  who  can  not  establish  his  cause  of  action 
without  relying  upon  an  illegal  contract  can  not  recover.^ 
Courts  will  not  lend  their  aid  to  enforce  the  performance  of  a 
contract  which  is  contrary  to  public  policy,  but  will  leave  the 
parties  in  the  plight  in  which  their  own  illegal  conduct  has 
placed  them.*  Where  an  agreement  is  against  public  policy, 
its  purpose  having  been  to  prevent  competition  and  to  increase 
prices  beyond  market  rates,  equity  will  not  interfere  to  adjust 
controversies  between  the  parties.'  Where  a  number  of  per- 
sons and  firms  have  conspired  together,  in  violation  of  a  stat- 
ute or  penal  code,  to  do  acts  injurious  to  trade,  for  instance,  to 
unlawfully  advance  the  price  of  an  article  of  food,  the  courts 
will  not  intervene  in  favor  of  any  one  of  the  parties  to  give 
him  redress  for  frauds  perpetrated  by  another  to  his  detriment 
in  carrying  out  the  unlawful  enterprise.  It  does  not  affect  the 
question  that  the  party  complained  of  as  guilty  of  the  fraud 
was  acting  as  agent  for  the  others.  All  those  who  knowingly 
promote  and  participate  in  carrying  out  a  criminal  scheme  are 
principals,  and   the    fact  that  one  acts,  in  some  respects,   in 

produced   or  sold,  is  made  a  misde-  visions  were,  by  the  special  pleas,  in- 
meanor,  punishable    as    provided  in  voked  as  a  defense  to  the  suit." 
the  act.    By  the  sixth  section  of  that  '  Bishop  i).  American  Preservers  Co., 
act,  any  purchaser  of  any  article  or  157  111.   284;   48  Am.   St.   Rep.  317; 
commodity    from   any   individual  or  Penn  «.  Bornman,  102  111.  523;  Corn- 
corporation  transacting  business  con-  missioners  v.  People,  138  111.  87;  Mil- 
traryto  the  provisions  of  the  act  shall  ler«.  Ammon,  145  IT.  S.  421. 
not   be   liable   for  the   price  or  pay-  ^  Chicago,  etc.,  Ey.  Co.  v.  Wabash, 
ment  of   such   article  or  commodity,  etc.,  Ry.  Co.,  27  U.  S.  App.  1. 
and  may  plead  the  act  as  a  defense  'Phcenix   Bridge  Co.  v.   Keystone 
to  any  suit  for  the  price.    These  pro-  Bridge  Co.,  142  N.  Y.  425. 
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subordination  to  the  others,  does  not  render  him  a  less  prin- 
cipal.' The  enhancement  of  the  price  of  an  article  of  prime 
necessity,  such  as  wheat  or  other  articles,  for  purposes  of  ex- 
tortion, is  against  public  policy.  And  a  combination  or  agree- 
ment to  make  a  corner  on  stock  or  grain  by  buying  it  up,  so  as 
to  control  the  market,  and  then  purchasing  for  future  delivery, 
is  illegal,  and  a  party  thereto  whose  funds  have  been  used  by 
his  direction  in  carrying  out  the  agreement  can  not  recover  the 
same.^ 

§  1593.  Agreements  for  exclusive  service  and  exclusive 
dealings. — A  contract  of  service  by  a  laborer,  artist,  or  actor, 
which  provides  that  he  will  render  like  service  to  no  other 
employer  so  long  as  the  contract  is  in  force  is  valid  and  may 
be  enforced  by  injunction.     This  is  the  modern  rule.'     A  rail- 


1  Leonard  v.  Poole,  114  N.  Y.  371, 
and  see  Bartlett  v.  Smith,  13  Fed.  Rep. 
263 ;  Cobb  v.  Prell,  15  Fed.  Rep.  774. 

^  Samuels  v.  Oliver,  130  111.  73,  per 
curiam:  "Public  policy  will  not  per- 
mit appellants  to  recover  for  the 
money  advanced  by  them  in  the  ille- 
gal business  of  appellees,  nor  will  the 
law  give  an  action  to  appellees  to  re- 
cover from  appellants  moneys  paid  to 
them  by  other  parties  in  the  prosecu- 
tion of  such  illegal  enterprise.  JSx 
iurfii  causa,  non  oritur  actio.  The  en- 
hancement of  the  price  of  an  article 
of  prime  necessity,  such  as  wheat  or 
other  articles  necessary  for  food,  for 
purposes  of  extortion,  is  against  public 
policy.  Fuller  y.Dame,18 Pick. (Mass.) 
472;  De  Witt  v.  Brisbane,  16  N.  Y. 
508.  'Combinations  whose  object  is 
to  create  what  are  known  as  "corners" 
in  the  market,  or  to  control  the  traffic 
in  any  staple  which  is  a  popular 
necessity,  or  to  enhance  the  price 
thereof,  or  to  withhold  the  same  from 
the  market,  are  illegal.'  Greenhood 
on  Public  Policy,  642;  Wright  v. 
Crabbs,  78  Ind.  487;  Craft  u.  McCon- 
oughy,  79  III.  346.  Such  a  ti-ansac- 
tion,   if  had   in  this  state,  would  be 


void,  as  being  in  contravention  of  the 
Criminal  Code,  sec.  130,  chap.  38; 
Schneider  v.  Turner,  130  111.  28.  An 
agreement  to  make  a  corner  in  stock 
by  buying  it  up  so  as  to  control  the 
market,  and  then  purchasing  for 
future  delivery,  is  illegal,  and  a  party 
thereto  \\  hose  funds  have  been  used, 
by  his  consent,  in  carrying  out  the 
agreement,  can  not  recover  the  same 
back.  Sampson  v.  Shaw,  101  Mass. 
145.  So  it  has  been  held  that  one 
who  loans  or  advances  money  to  be 
used  for  the  purpose  of  making  a 
corner  in  wheat  can  not  recover. 
Raymond  v.  Leavitt,  46  Mich  447.  So, 
also,  money  paid  in  furtherance  of  an 
illegal  transaction  or  purpose  can  not 
be  recovered  by  the  party  advancing 
the  same.  Ball  v.  Gilbert,  12  Mete. 
(Mass,)  397 ;  Dixon  v.  Olmstead,  9  Vt. 
310;  Wheeler  v.  Russell,  17  Mass.  258; 
People  V.  Fisher,  14  Wend.  (N.Y.)  9." 
''McCaull  V.  Braham,  16  Fed.  Rep. 
37 ;  Lumley  v.  Wagner,  5  De  Gex  & 
S.  485;  Fredricks  v.  Mayer,  18  How. 
Pr.  (N.  Y.)  566;  Hayes  ».  Willio,  11 
Abb.  Pr.  N.  S.  (N.  Y.)  167;  Montague 
V.  Flockton,  L.  R.  16  Eq.  Cas.  189; 
Fechter  «.  Montgomery,  33  Beav.  22; 
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road  company  may  grant  to  a  sleeping  car  company  the  exclu- 
sive right  for  a  period  of  years  to  furnish  drawing-room  and 
sleeping  cars  for  the  use  of  the  railroad  company  and  bind 
itself  not  to  contract  during  that  period  for  the  same  kind  of 
cars  with  any  other  party,  and  this  contract  is  not  void  as 
against  public  policy  nor  is  it  in  restraint  of  trade.'  A  rail- 
way company  may  lawfully  contract  with  an  elevator  company 
to  give  to  the  latter  in  consideration  of  its  erection  of  an 
elevator  all  grain  that  may  be  received  and  discharged  from 
the  railroad  at  a  fixed  price  per  bushel.^  A  railroad  company 
may  lawfully  contract  with  another  for  the  building  of  a  hotel 
at  its  depot,  in  consideration  of  which  the  company  agrees  to 
encourage  the  hotel  proprietors  by  bestowing  its  patronage, 
and  to  dissuade  all  other  parties  from  erecting  a  hotel  at  that 
depot.'  Engagements  for  exclusive  service  while  enforcible 
by  injunction,  are  incapable  of  enforcement  by  specific  per- 
formance, there  being  no  practicable  way  in  which  the  chan- 
cellor can  compel  the  execution  of  his  decree.*  The  agreement 
must  be  limited  in  time,  however.  A  contract  for  permanent 
and  exclusive  service  is  little  better  than  slavery.     It  will  not 

Webster  v.  Dillon,  3  Jur.  (N.  S.)  432;  '  Chicago,  etc.,  Co.  v.  Pullman,  etc., 

Howard    v.    Hopkyna,  2    Atk.    371;  Co.,  139  U.  S.  79. 

Fox  u.  Scard,  33  Beav.  327;  Jones  v.  ^Richmond  v.  Dubuque,  etc.,  Co., 
Heavens,  L.  R.  4Ch.  Div.636;  Barnes  26  Iowa,  191.  See  Cass  County  Bank 
V.  ilcAllister,  18  How.  Pr.  (N.Y.)  534 ;  v.  Bricker,  34  Neb.  516. 
Nessle  D.  Reese,  29  How.  Pr.  (N.  Y.)  ^  Texas,  etc.,  Co.  v.  Robards,  60 
382;  Trenor  v.  Jackson,  46  How.  Pr.  Texas,  545.  See  also,  Railway  Co. 
(N.  Y.)  389;  Keeler  v.  Taylor,  53  Pa.  v.  McCarthy,  96  U.  S.  258. 
St.  467;  Bradley  v.  Bosley,  1  Barb.  'See  DeRivaflnoli  v.  Corsetti,  4 
Ch.  (N.  Y.)  125;  Dupre  v.  Thompson,  Paige  (N.  Y.),  264;  25  Am.  Dec.  532; 
4  Barb.  (N.  Y.)  279;  Daly  v.  Smith,  Sanquirico  ».  Benedetti,  1  Barb.(N.Y.) 
49  How.  Pr.  (N.  Y.)  150;  Hahn  v.  315;  Mapleson  u.  Del  Puente,  13  Abb. 
Concordia  Society,  42  Md.  460.  A  N.  C.  (N.Y.)  144;  Kemble  v.  Kean, 
mere  engagement  to  render  service,  6  Sim.  333  (overruled  in  Lumley  v. 
unaccompanied  by  an  agreement  to  Wagner,  1  DeG.,  M.  &  G.  604);  Kim- 
serve  no  other  employer,  leaves  the  berley  w.  Jennings,  6  Sim.  340;  Alle- 
employe  free  to  undertake  other  serv-  gheny  Baseball  Club  v.  Bennett,  14 
ice,  provided  he  faithfully  fulfills  the  Fed.  Rep.  257;  Metropolitan  Exhibi- 
flrst  engagement.  Burton  u.  Mar-  tion  Co.  v.  Ward,  24  Abb.  N.  Caa. 
shall,  4  Gill  (Md.),  487;  Butler  u.  (N.Y.)  393;  Metropolitan  Exhibition 
Galletti,  21  How.  Pr.  (N.  Y.)  465;  Co.  u.  Ewing,  42  Fed.  Rep.  198;  Cort 
Wallace  v.  De  Young,  98  HI.  638.  v.  Lassard,  18  Ore.  221;  30  Cent.  L.  J. 

226. 
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stand.'  An  agreement  by  the  purchaser  of  electrotype  plates 
to  be  used  only  for  the  purpose  of  illustrating  works  to  be 
published  by  him  "not  to  sell  these  electrotypes  to  any  othei 
parties,  nor  to  multiply  them  for  the  purpose  of  selling  them," 
is  an  agreement  in  restraint  of  trade,  but,  in  view  of  the  nature 
of  the  property  is  reasonable  and  will  be  enforced  between  the 
contracting  parties." 

§  1594.  Protecting  trade  secrets  and  patent  rights. — A  con- 
tract which  protects  the  secrecy  of  a  process  employed  in  trade 
is  valid.  If  it  binds  the  seller  to  divulge  the  secret  to  no  one 
but  the  buyer  it  imposes  no  restriction  that  is  not  beneficial  to 
the  contracting  parties  by  enhancing  the  price  to  the  seller  and 
protecting  the  purchaser.  Such  an  agreement  is  not  opposed 
to  public  policy,  even  if  the  restraint  be  unlimited  both  as  to 
time  and  territory. °  The  inhibition  has  never  been  extended 
to  a  business  protected  by  letters  patent.  Nor  does  it  extend 
to  a  business  which  is  a  secret  and  not  known  to  the  public, 
because  the  public  has  no  right  in  the  secret.^     A  contract  re- 


'  Collins  V.  Locke,  L.  E.  4  App.  Cas. 
674  ;  Farrer  v.  Close,  L.  R.  4.  Q.  B.  602 ; 
Springhead  Spinning  Co.  r.Riley.L.  E. 
6Eq.551.  Of  such  a  contract  the  court, 
in  an  early  Indiana  decision,  said: 
"A  covenant  for  service,  if  performed 
at  all,  must  be  personally  performed 
under  the  eye  of  the  master,  and 
might,  as  in  the  case  before  us,  re- 
quire a  number  of  years.  Such  per- 
formance, if  required  by  law,  would 
produce  a  state  of  servitude  as  de- 
grading and  demoralizing  in  its  con- 
sequences as  a  state  of  absolute 
slavery."  Clark's  Case,  1  Blackf. 
(Ind.)  122;  12  Am.  Dec.  213. 

2  :^'eyer  v.  Estes,  164  Mass.  457. 

3  Tode  V.  Gross,  127  N.  Y.  480,  citing 
Diamond  Match  Co.  v.  Eoeber,  106 
N.  Y.  473;  Hodge  v.  Sloan,  107  N.  Y. 
244  ;  Leslie  v.  Lorillard,  110  N.  Y.  519, 
534 ;  Vratertown  Thermometer  Co.  v. 
Pool,  51  Hun  (N.Y.),  157.  In  Tode 
V.  Gross,  127  N.  Y.  480,  the  defense  was 
made  that  the  covenant  not  to  divula-e 


the  secret  process  was  a  personal  one 
and  that  the  damages  stipulated  must 
be  held  to  apply  to  the  personal  acts  oi 
the  defendant.  The  court  rejected  this 
theory  holding  that  every  act  of  the 
agents  of  defendant  done  contrary  to 
her  covenant  was  a  violation  thereof 
by  her  whether  she  kaew  of  it,  or 
assented  to  it,  or  not. 

*  Morse  Twist  Drih  Co.  v.  Morse, 
103  Mass.  73.  In  Cential  Shade  Rol- 
ler Co.  V.  Cushman,  143  Mass.  353, 
the  court  said  :  "The  agreement  does, 
not  refer  to  an  ardcle  of  prime  neces- 
sity, nor  to  a  staple  of  commerce,  nor 
to  merchandise,  to  be  bought  and  sold 
in  the  market,  but  to  a  particular  cur- 
tain fixture  of  the  parties'  own  manu- 
facture. It  doei  not  look  to  affecting 
competition  from  outside — the  parties 
have  a  monopoly  by  their  patents— 
but  only  to  restrict  competition  ia 
price  between  themselves.  Even  il 
such  an  agreement  tends  to  raise  the 
price   of    the    commodity,  it  is    one 
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lating  to  a  patent  medicine  which  communicates  its  ingredi- 
ents in  confidence,  and  provides  in  substance  that  the  parties 
shall  enjoy  a  monopoly  of  the  sale  of  it,  each  within  a  defined 
region  in  the  United  States,  and  that  it  shall  not  be  sold  below 
a  certain  rate  or  price,  is  not  unreasonable  or  invalid  as  in  re- 
straint of  trade.'  A  contract  between  an  ice  manufacturer  and  a 
brewer  whereby  the  former  agrees  to  sell  to  the  latter  all  the  ice 
he  needs,  the  brewer  not  to  retail  ice  nor  sell  to  retailers,  is 
not  invalid,  there  being  nothing  in  it  to  show  that  the  brewer 
did,  or  intended  to,  make  and  sell  ice.' 


■which  the  parties   have    a  right    to 
make." 

'  Fowle  V.  Park,  131  U.  S.  88,  per 
Fuller,  C.  J.:  "As  we  remarked  in 
Gibbs  V.  Consolidated  Gas  Co.,  130 
U.  S.  396,  399:  'The  decision  in 
Mitchel  V.  Reynolds,  1  P.  Wms.  181; 
1  Smith's  Leading  Cases,  9th  ed.,  694, 
is  the  foundation  of  the  rule  in 
relation  to  the  invalidity  of  contract 
in  restraint  of  trade ;  but  as  it  was 
made  under  a  condition  of  things  and 
a  state  of  society  different  from  those 
which  now  prevail,  the  rule  laid  down 
is  not  regarded  as  inflexible,  and  has 
been  considerably  modified.  Public 
welfare  is  first  considered,  and  if  it 
be  not  involved,  and  the  restraint 
upon  one  party  is  not  greater  than 
protection  to  the  other  requires,  the 
contract  may  be  sustained.  The  ques- 
tion is  whether,  under  the  particular 
circumstances  of  the  case,  and  the 
nature  of  the  particular  contract  in- 
volved in  it,  the  contract  is,  or  is  not, 
unreasonable.  Rousillon  v.  Eousillon, 
L.  E.  14  Ch.  Div.  351 ;  Leather  Cloth 
Co.  V.  Lorsont,  L.  E.  9  Eq.  345 ;  Oregon 
Steam  Navigation  Co.  v.  Winsor,  20 
Wall.  (U.S.)  64, 68.'  Eelating  as  these 
contracts  did  to  a  compound  involving 
a  secret  in  its  preparation,  based  as 
they  were  upon  a  valuable  considera- 
tion, and  limited  as  to  the  space 
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within  which,  though  unlimited  as  to 
the  time  for  which,  the  restraint  was 
to  operate,  we  are  unable  to  perceive 
how  they  could  be  regarded  as  so  un- 
reasonable as  to  justify  the  court  in 
declining  to  enforce  them." 

'  Crystal  Ice  Mfg.  Co.  v.  San  Anto- 
nio Brewing  Assn.,  8  Texas  Civil  App. 
1;  27S.W.Eep.  210,per  Adams,  C.J. : 
"The  contract  is  not  upon  its  face  one 
necessarily  in  restraint  of  trade.  It 
contains  nothing  which  indicates  that 
the  brewing  association  was  a  manu- 
facturer of  or  engaged  in  the  pursuit  of 
selling  ice  or  intended  entering  upon 
the  business,  and  a  manufacturer  or- 
dinarily has  the  right  to  select  his 
customers,  and  may  sell  his  goods  to 
a  person  at  a  reduced  price,  to  be 
used  by  the  customer  and  not  sold  by 
him.  There  is  nothing  pernicious  in 
such  an  arrangement  if  the  restraint 
is  such  only  as  affords  a  fair  protection 
to  the  interests  of  the  party  in  favor  of 
whom  it  is  granted,  and  not  so  large 
as  to  interfere  with  the  interests  of 
the  public.  Pierce  v.  Woodward,  6 
Pick.  (Mass.)  206;  Palmer  ti.  Stebbins, 
3  Pick.  (Mass.)  188.  If  the  brewing 
association  did  not  deal  in  ice,  nor 
contemplate  doing  so,  we  do  not  per- 
ceive any  detriment  arising  to  the 
public  from  the  restriction  in  this 
contract." 
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§  1595.  By-law  of  the  Associated  Press — Exclusive  con- 
tracts.— The  by-law  of  the  Associated  Press  of  New  York, 
which  provides  that  no  member  shall  receive  or  publish  the 
regular  news  dispatches  of  any  other  news  association  covering 
a  like  territory  and  organized  for  a  like  purpose,  is  not  void  as 
unreasonable,  as  in  restraint  of  trade.'  There  is  no  violation 
of  law  or  public  policy  in  an  agreement  between  two  traders  in 
live  stock  that  the  first  will  sell  the  other  all  his  commodities, 
and  that  the  second  will  buy  from  the  first  alone  ;  nor  is  the 
contract  one  in  restraint  of  trade,  especially  when  made  for  a 
limited  time  and  confined  to  one  locality.^  A  contract  to  sell 
a  brand  of  cigars  to  no  one  in  the  state  but  defendant,  and  to 
give  him  the  exclusive  agency  for  such  sale,  is  not  in  restraint 
of  trade.' 

§  1596.  Restrictions  in  deeds  and  leases. — An  express  stip- 
ulation and  reservation  in  a  conveyance  of  land,  part  of  a 
larger  tract  owned  in  fee  by  the  vendor,  that  it  shall  be  used 
as  a  residence  only  and  not  in  carrying  on  any  trading  or  mer- 
cantile business,  is  not  contrary  to  public  policy,  nor  otherwise 
illegal,  and  a  court  of  equity  will  enforce  it  against  the  pur- 
chaser, or  sub-purchaser  with  notice,  in  favor  of  the  vendor, 
or  of  a  private  corporation  which  has  succeeded  to  his  estate, 
although   it  may   have  no  power  to  engage  in   a  mercantile 

'Matthews  v.  Associated  Press  of  v.  Sloan,  107  N.  Y.  244;  Leslie  v.  Lor- 
NewYork,  136X.Y.33.3;  32X.E.Eep.  rillard,  110  N.  Y.  519.  So  that  when 
981,  per  Peckham,  J.:  "The  courts  we  agree  that  a  by-law  which  is  in  re- 
do not  go  to  the  length  of  saying  that  straint  of  trade  is  void,  we  are  still 
contracts  which  they  now  would  say  brought  back  to  the  question  what  is 
are  in  restraint  of  trade  are,  never-  a  restraint  of  trade  in  the  modern 
theless,  valid  contracts,  and  to  be  en-  definition  of  that  term?  The  author- 
forced;  they  do,  however,  now  hold  ity  to  make  by-laws  must  also  be  lim- 
many  contracts  not  open  to  the  ob-  ited  by  the  scope  and  purpose  of  the 
jection  that  they  are  in  restraint  of  association.  I  think  this  by-law  is 
trade  which  a  few  years  back  would  thus  limited,  and  that  it  is  not  in  re- 
have  been  avoided  on  that  sole  ground,  straint  of  trade  as  the  courts  now  in- 
both  here  and  in  England.  The  cases  terpret  that  phrase." 
in  this  court  which  are  the  latest  man-  ^  Live  Stock  Association  v.  Levy,  54 
ifestations  of  the  turn  in  the  tide  are  N.  Y.  Super.  Ot.  32. 
cited  in  the  opinion  in  this  case  at  '  Newell  ».  Meyendorff,  9  Mont.  254 ; 
general  term,  and  are  Diamond  Match  23  Pac.  Rep.  333. 
Co.  p.  Roeber,  106   N.  Y.  473;  Hodge 
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business.'  A  covenant  by  vendors  of  stock  yards  that  they  will 
not  engage  in  the  business  for  a  period  of  years,  nor  in  the 
place  where  they  are  located,  nor  within  two  hundred  miles 
thereof  is  binding.^  Covenants  in  a  lease  in  reasonable  re- 
straint of  trade  are  valid.  Thus,  a  sale  by  one  liveryman  to 
another,  the  vendor  agreeing  in  connection  therewith  that  he 
will  abandon  the  business  and  will  not  permit  the  building  to 
be  used  as  a  livery  stable,  creates  a  valid  and  binding  obliga- 
tion/ A  contract  between  the  lessor  and  lessee  of  a  coal  mine 
that  the  lessee  should  not  give  or  accept  any  order  for  goods 
and  merchandise  on  any  other  store  than  the  lessor's,  was 
held  unlawful,  as  in  restraint  of  trade,  and  tending  to  ex- 
tortion.' A  covenant  in  a  penal  bond  given  by  a  purchaser  of 
land  from  an  adjoining  proprietor  of  a  warehouse,  not  to  per- 
mit a  warehouse  or  place  for  shipping  or  receiving  goods  upon 
the  conveyed  premises,  is  not  void  as  against  public  policy.* 


'  Morris  v.  Tuscaloosa  Manufactur- 
ing Co.,  83  Ala.  565.  In  Trustees  v. 
Lynch,  70  N.  Y.  440,  447,  Allen,  J., 
said :  "An  easement  in  favor  of  and 
for  the  benefit  of  lands  owned  by 
third  persons  can  be  created  by  grant, 
and  a  covenant  by  the  owner  upon  a 
good  consideration,  to  use,  or  to  re- 
frain from  using,  his  premises  in  a 
particular  manner,  for  the  benefit  of 
premises  owned  by  the  covenantor,  is, 
in  effect,  the  grant  of  an  easement, 
and  the  right  to  the  enjoyment  of  it 
will  pass  as  appurtenant  to  the  prem- 
ises, in  respect  of  which  it  was  crea- 
ted. Eeciprocal  easements  of  this 
character  may  be  created  upon  the 
division  and  conveyances  in  severalty 
to  different  grantees  of  an  entire  tract, 
and  they  may  be  created  by  a  reser- 
vation in  a  conveyance,  by  a  condi- 
tion annexed  to  a  grant,  or  of  a  cove- 
nant, and  even  a  parol  agreement  of 
the  grantees.  Curtiss  v.  Ayrault,  47 
N.Y.  73 ;  Tallmadge  B.East  River  Bank, 
5^6  N.Y.  105 ;  Gibert  v.  Peteler,  38  Barb. 


488,  affirmed  38  N.  Y.  165."  Jenks  v. 
Pawlowski  ,98  Mich.  110 ;  56  N.  W.  Eep. 
1105,  per  McGrath,  J. :  "Restrictions 
of  this  class  are  sustained  upon  the 
theory  that  a  party  has  the  right,  in 
disposing  of  his  property,  to  prevent 
such  a  use  by  the  grantee  as  might 
diminish  the  value  of  remaining  land, 
or  impair  its  eligibility  for  other  uses. 
Watrous  v.  Allen,  57  Mich.  362; 
Smith  V.  Barrie,  56  Mich.  314.  But  is 
there  no  mutuality  in  such  agree- 
ments? It  can  not  be  said  that  a 
grantor  has  a  right  afterwards  to  sell 
an  adjoining  lot  without  restrictions, 
and  thereby  diminish  the  value  of  his 
former  grantee's  property,  and  still  be 
allowed  to  insist  upon  the  restriction. 
Chippewa  Lumber  Co.  w.  Tremper,  75 
Mich.  36." 

^EllermaniJ.  Chicago,  etc.,  Ry.  Co., 
49  N.  J.  Eq.  217. 

'  Johnson  D.  Gwinn,  100  Ind.  466. 

*  Crawford  v.  Wick,  18  Ohio  St.  190. 

=  Bobbins  v.  Webb,  68  Ala.  393. 
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§  1597.  Restrictions  in  deeds — Continued. — A  covenant  is 
valid  if  it  imposes  no  restriction  upon  one  party  which  is  not 
beneficial  to  the  other  and  if  it  was  induced  by  a  reasonable 
consideration.' 


'  Hodge  V.  Sloan,  107  N.  Y.  244,  fol- 
lowing Mitchel  V.  Reynolds,  1  P. 
Wms.  181 ;  Chappel  v.  Brockway,  21 
Wend.  (N.  Y.)  157;  Rossii.  Sadgbeer, 
21  AVend.  (N.  Y.)  166  ;  Diamond  Match. 
Co.  V.  Eoeber,  106  N.Y.  473.  In  Hodge 
V.  Sloan,  107  N.  Y.  244,  the  subject  of 
the  contract  was  a  piece  of  land  which 
appellee  wanted  to  buy  and  which 
plaintiff  was  willing  to  sell,  provided 
it  should  not  be  made  an  instrument 
for  the  destruction  of  his  means  of 
livelihood  or  detrimental  to  his  busi- 
ness. The  court  said :  "The  principle 
which  favors  freedom  of  trade  re- 
quires that  every  man  shall  be  at  lib- 
erty to  work  for  himself,  and  shall 
not  deprive  himself  or  the  state  of 
the  benefit  of  his  industry  by  any 
contract  that  he  enters  into.     *     »     » 


We  see  nothing  unreasonable  in  the 
restriction  which  the  grantee  imposed 
upon  himself."  (The  covenant  was 
that  the  grantee  was  not  to  sell  any 
sand  off  the  premises.)  "He  was  not 
a  dealer  in  sand.  He  wanted  to  buy 
the  land  on  the  best  terms  and  in  or- 
der to  do  this  it  was  necessary  that  he 
should  preclude  himself  from  so  using 
it  as  that  by  its  means  he  should  enter 
into  competition  with  the  vendor.  I 
can  not  find  that  such  a  covenant  con- 
travenes any  rule  of  public  policy, 
nor  that  it  is  incapable  of  being  en- 
forced in  a  court  of  equity.  It  stands 
upon  a  good  consideration,  and  is  not 
larger  than  is  necessary  for  the  pro- 
tection of  the  covenantee  in  the  en- 
joyment of  bis  business." 
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§  1598.   Agreements  to  control  elections  or  appointments. — 

All  agreements,  for  a  money  consideration,  to  control  or  influ- 
ence the  business  operations  of  the  government,  or  the  appoint- 
ment of  public  officers,  are  void  as  against  public  policy,  with- 
out reference  to  whether  improper  measures  are  contemplated 
or  used  in  their  execution.  The  law  looks  to  the  general  ten- 
dency of  such  agreements  and  pronounces  it  bad,  and  it  closes 
the  door  to  temptation  by  refusing  recognition  to  such  agree- 
ments in  the  courts.'  An  agreement  for  compensation  for  pro- 
curing a  contract  from  the  government  is  against  public  pol- 
icy and  void,  whether  the  contract  is  to  be  procured  from  our 
own  or  from  some  foreign  country.^  So  also  an  agreement 
whose  object  or  tendency  is  to  exert  an  influence  upon  any  of- 
ficer of  the  state  in  the  performance  of  a  legal  duty  is  bad.° 


'Tool  Co.  V.  Norris,  2  Wall.  (U.  S.) 
45.  See  collection  of  decisions  in  note 
by  Hare  &  Wallace,  1  Smith's  Lead. 
Cas.,  pt.  1,  p.  676,  etc.,  down  to  the 
year  1866,  and  a  further  collection  of 
leading  cases  in  notes  to  volume  3,  p. 
875,  etc..  Am.  and  Eng.  Encyc.  of 
Law. 
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2  Tool  Co.  V.  Norris,  2  Wall.  (U.  S.) 
45;  Oscanyan  v.  Arms  Co.,  103  U.  S. 
261. 

'  Lucas  V.  Allen,  80  Ky.  681 ;  O'Hara 
V.  Carpenter,  23  Mich.  410;  Caton  ». 
Stewart,  76  N.  Car.  357. 
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An  agreement  between  rival  candidates  for  the  same  office,  by 
which  one  is  to  withdraw,  and  the  other,  if  successful  in  the 
attempt  to  obtain  the  office,  shall  divide  the  income  of  the  of- 
fice with  him,  is  against  sound  public  policy  and  is  void.' 

§  1599.  The  same  subject  continued. — An  agreement  by 
an  applicant  for  an  United  States  assessorship  to  divide  the 
receipts  of  office  with  a  rival  candidate,  in  consideration  of  the 
latter's  withdrawal,  has  been  held  to  be  against  public  policy 
and  void.^  Neither  does  an  action  lie  upon  a  contract  between 
two  officers  in  the  mail  service  of  the  United  States,  whereof 
the  consideration  was  an  exchange  of  offices  between  them.' 
A  contract  is  void  which  was  entered  into  upon  representations 
that  a  person  would  or  could  be  appointed  to  a  position  of  pub- 
lic trust.*  And  where  one  who  then  held  the  office  of  mayor 
entered  into  a  contract  with  the  city  council  to  lease  to  the  city  a 
park  for  five  years,  and  for  an  annual  sum  paid  him  to  keep 
the  park  in  repair,  the  contract  was  held  to  be  against  public 
policy  and  void.  But  after  a  ratification  had  been  made  by  a 
subsequent  mayor  and  council,  and  large  sums  had  been  ex- 
pended by  the  contractor  in  fencing,  draining  and  ornamenting 
the  park,  it  was  held  that  a  court  of  chancery  would  not  set 
aside  the  contract  without  compelling  the  city  to  do  equity .'  A 
contract  made  by  a  county  surveyor  with  another  person,  by 
which  the  surveyor  is  to  search  out  and  survey  swamp  and 
overflowed  land,  and  assist  the  other  in  effecting  a  purchase  of 
it,  and  the  other  is  to  make  the  application  to  purchase,  make 
the  first  payment  of  twenty  per  cent,  and  one  year's  interest  in 
advance,  and  procure  a  certificate  of  purchase,  and  then  con- 
vey one-half   to  the  surveyor,  is  void  as  against  public  policy.' 

§  1600.    Mortgage  to  secm-e  compensation  for  appointment. 

— An  agreement  for  compensation  for  procuring  the  appoint- 

'Gray  M.  Hook,4N.  Y.449;  Hunter  'Stroud  v.  Smith,  4   Houst.  (Del.) 

V.  NoU,  71   Pa.   St.    282 ;    Osborne  v.  448. 

Williams,  18  Ves.  379  ;  Ashburner  v.  *  Haas  v.  Fenlon,  8  Kan.  601. 

Paiiish,  81  Pa.  St.  52;  Gordon  v.  Dal-  =  Mayor  of  Macon  v.  Huff,  60  Ga. 

by,  30  Iowa,  223;  Glover  v.  Taylor,  221. 

38  La.  Ann.  634.  « Edwards  v.  Estell,  48  Cal.  194. 

2  Hunter  v.  Nolf,  71  Pa.  St.  282. 
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ment  or  resignation  of  a  public  officer  is  against  public  policy 
and  will  not  be  upheld.  And  the  same  is  true  of  a  mortgage 
given  to  secure  the  payment  of  money  promised  for  such  un- 
lawful purpose.' 


'  Basket  v.  Moss,  115  N.  Car.  448 ;  20 
S.  E.  Eep.  733,  per  Clark,  J.:  "The 
public  has  a  right  to  some  better  test 
of  the  capacity  of  their  servants  than 
the  fact  that  they  possess  the  means 
of  purchasing  their  offices.  The  code 
(sec.  1871)  provides:  'All  bargains, 
bonds  and  assurances,  made  or  given 
for  the  purchase  or  sale  of  any  office 
whatsoever,  the  sale  of  Avhioh  is  con- 
trary to  law,  shall  be  void.'  Not- 
withstanding the  office  is  an  office 
under  the  United  States  government, 
if  an  action  were  brought  in  our 
courts  to  recover  upon  a  bond  or 
mortgage  given  for  such  considera- 
tion, our  courts  would  hold  it  void. 
Such  agreements  are  void  at  common 
law  as  well  as  by  statute.  So  also 
contracts  to  procure  appointments  to 
office  are  void  (^lechem  on  Public 
Officers,  §  351),  or  to  resign  office  in 
another's  favor  (]Mechem  on  Public 
Officers,  §  357).  Meachem  v.  Dow,  32 
Vt.  721;  Graeme  v.  Wroughton,  11 
Exch.  146.  Public  offices  are  public 
trusts,  and  should  be  conferred  solely 
upon  considerations  of  ability,  integ- 
rity, fidelity  and  fitness  for  the  posi- 
tion. Agreements  for  compensation 
to  procure  these  tend  directly  and 
necessarily  to  lower  the  character  of 
the  appointments,  to  the  great  detri- 
ment of  the  public.  Hence,  such 
agreements,  of  whatever  nature,  have 
always  been  held  void,  as  being 
against  public  policy.  Meguire  v. 
Corwine,  101  U.  S.  108;  Tool  Co.  v. 
Norris,  2  Wall.  (TT.  S.)  45;  Gray  v. 
Hook,  4  N.  Y.  449;  Gaston  v.  Drake, 
14  Nev.  175;  33  Am.  Kep.  648;  Fil- 
Bon  V.  Himes,  5  Pa.  St.  452;  47  Am. 
Dee.  422;  Faurie  v.  Morin,  4  Mart. 
(OldS.)  (La.)  39;  Lineas  u.PIesing,  44 


ni.  113;  92  Am.  Dec.  153.  Says  Ames, 
C.  J.,  in  Eddy  v.  Capron,  4  E.  I.  394; 
67  Am.  Dec.  541 :  'By  the  theory  of 
our  government,  appointments  to  of- 
fice are  presumed  to  be  made  solely 
upon  the  principle  detiir  digniori,  and 
any  practice  whereby  the  bare  consid- 
eration of  money  is  brought  to  bear  in 
any  form  upon  such  appointment  to 
or  resignation  of  office  conflicts  with 
and  degrades  this  great  principle. 
The  services  performed  under  such 
appointments  are  paid  for  by  salary 
or  fees  presumed  to  be  adjusted  at 
the  point  of  adequate  remuneration 
only.  Any  premium  paid  to  obtain 
office  interferes  with  this  adjustment, 
and  tempts  to  peculation,  overcharges 
and  frauds  in  the  effort  to  restore  the 
balance  thus  disturbed.'  Besides,  the 
moral  sense  revolts  at  traffic,  to  any 
extent,  in  the  bestowal  of  public  of- 
fice. It  is  against  good  morals,  as 
well  as  against  the  soundest  princi- 
ples of  public  policy.  If  public  offices 
can  be  sold  or  procured  for  money, 
the  purchasers  will  be  sure  to  reim- 
burse themselves  by  dispensing  the 
functions  of  their  offices  for  pecunia- 
ry consideration.  The  law  wisely 
guards  against  the  first  step  in  that 
direction.  For  that  reason,  not  only 
the  sum  agreed  to  be  paid  directly  to 
the  holder  of  this  office  to  resign,  but 
the  amounts  advanced  for  expenses 
and  compensation  of  persons  to  go  *:i 
Washington  to  procure  the  authori- 
ties there  to  accept  the  resignation  of 
one  party  and  the  appointment  of  the 
other  are  not  recoverable,  for  the  same 
reason  that  agreements  to  pay  for  lob- 
bying the  passage  of  bills  before  fi  leg- 
islative body  are  void.  Lawson  on 
Contracts,  §  309,  and  Mechem  on  Pub- 


2082 


CONTRACTS    BY    AND    WITH    PUBLIC    OFFICERS.  §   1601 


§  1601.  Influencing  conduct  of  officers  for  gain. — Agree- 
ments made  for  money  or  the  promise  of  money  to  influence 
the  conduct  of  officers  charged  with  public  duties  or  with  pri- 
vate duties  of  a  fiduciary  character  are  corrupt  in  their  ten- 
dency and  are  against  the  policy  of  the  state,  which  seeks  to 
secure   fidelity  in    the  discharge   of  all  duties    of  this    kind.' 


lie  Officers,  §  360,  and  cases  cited.  All 
agreements  for  expenses  and  compen- 
sation of  persons  seeking  to  influence 
or  procure  appointments  to  office  are 
void.  Lawson  on  Contracts,  §  310. 
'Tlie  courts  condemn  the  very  apjiear- 
ance  of  evil,  and  it  matters  not  that 
in  a  particular  case  nothing  improper 
was  done  or  expected  to  be  done.  It 
is  enough  that  the  employment  tends 
directly  to  such  results.'  Clippinger 
V.  Hepbaugh,  .5  ^Y.  &  S.  iPa.)  315;  40 
Am.  Dec.  519;  Wood  v.  ]MoCann,  6 
Dana  (Ky.),366;  Mills  v.  Mills,  40 
N.  Y.  543;  100  Am.  Dec.  535,  and  nu- 
merous other  cases  cited  in  notes  to  j\Ie- 
chem  on  Public  Officers,  §  360 ;  Law- 
son  on  Contracts,  §  311,  and  cases  cit- 
ed. If  an  action  had  been  brought  to 
recover  these  sums,  or  to  foreclose  a 
mortgage  given  to  secure  payment 
thereof,  the  court  would  dismiss  the 
action.  The  defendant  contends,  how- 
ever, that  as  he  was  careful  to  take  a 
mortgage,  with  a  power  of  sale,  the 
courts  will  notinterfere  by  injunction, 
but  will  let  him  proceed  to  collect  his 
ill-gotten  gains.  This  would  simply 
legalize  the  practice  which  is  de- 
nounced both  by  statute  and  common 
law.  Reasons  of  public  policy  forbid- 
ding this  species  of  corruption  are  too 
profound,  and  too  important  to  the 
public  welfare,  to  be  evaded  and  nul- 
lified by  so  simple  a  device.  A  mort- 
gage given  to  secure  a  sum  of  money 
upon  an  agreement  against  public  pol- 
icy is  void.  Code,  §  1871 ;  Teal  v. 
"Walker,  111  U.  S.  242  ;  4  Sup.  Ct.  Rep. 
420;  Wildey  v.  CoUier,  7  Md.  273; 
Crowder  v.  Reed,  80  Ind.  1." 


'  Woodstock  Iron  Co.  b.  Richmond, 
etc..  Extension  Co.,  129  U.  S.  643,  per 
Field,  J.:  "Agreements  of  that  char- 
acter introduce  mercenary  considera- 
tions to  control  the  conduct  of  parties, 
instead  of  considerations  arising  from 
the  nature  of  their  duties  and  the  most 
efficient  way  of  discharging  them. 
They  are,  therefore,  necessarily  cor- 
rupt in  their  tendencies.  As  we  Miid 
in  Tool  Company  v.  Korris,  2  AVall. 
(U.  S.)  45,  56,  'that  all  agreements  for 
pecuniary  considerations  to  control 
the  business  operations  of  the  govern- 
ment, or  the  regular  administration 
of  justice,  or  the  appointments  to 
public  offices,  or  tlie  ordinary  course 
of  legislation,  are  void  as  against  pub- 
lic policy,  without  reference  to  the 
ciuestion  whether  improper  means 
are  contemplated  or  used  in  their  ex- 
ecution,' so  we  say  of  agreements 
like  the  one  in  this  case ;  they  are 
against  public  policy,  without  refer- 
ence to  the  question  whether  im- 
proper means  are  contemplated  or 
used  in  their  execution,  so  we  say  of 
agreements  like  the  one  in  this  case; 
they  are  against  public  policy  because 
of  their  corrupt  tendency,  whether 
lawful  or  unlawful  means  are  contem- 
plated or  used  in  carrying  them  into 
execution.  'The  law,'  aa  said  in  that 
case,  'looks  to  the  general  tendency 
of  such  agreements ;  and  it  closes 
the  door  to  temptation  by  refusing 
them  recognition  in  any  of  the  courts 
of  the  country.'  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261,  274." 
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Thus,  a  railroad  company  owes  the  public  a  duty  not  to  burden 
it  by  needlessly  lengthening  its  road,  and  any  agreement  by 
which  directors,  stockholders  or  other  persons  may  acquire 
gain  by  inducing  a  company  to  disregard  this  duty  is  illegal, 
and  will  not  be  enforced  by  the  courts.' 

§  1602.  Where  magistrate  contracts  for  percentage  of  stolen 
property  recoTcred. — A  contract  made  by  a  justice  of  the  peace, 
before  whom  a  charge  of  larceny  has  been  filed  against  a  fugi- 
tive from  the  country,  whereby,  in  case  the  justice  secures  his 
Ei'rest  and  the  return  of  the  stolen  property,  he  is  to  receive  a 
percentage  thereof,  is  void  as  against  public  policy/ 


'  Woodstock  Iron  Co.  v.  Richmond, 
etc.,  Extension  Co.,  129  TJ.  S.  643. 
And  see,  Bestor  u.Wathen,  60  111.  138 ; 
Linder  v.  Carpenter,  62  111.  309;  St. 
Louis  etc.,  R.  Co.  v.  Mathers,  71  111. 
592;  Pacific  R.  Co.  v.  Seely,  45  Mo. 
212;  Racine  County  Bank  v.  Ayres, 
12  Wis.  512;  Fort  Edward,  etc.,  Co.  v. 
Payne,  15  N.  Y.  583. 

'  Brown  v.  First  National  Bank,  137 
Ind.  655;  37  N.  E.  Rep.  158,  per  Dai- 
ley,  J. :  "  By  the  terms  of  the  agree- 
ment on  which  recovery  is  sought  a 
judicial  oflBcer  engages  to  doff  the  ju- 
dicial ermine,  and  for  a  stipulated 
price  assume  the  role  of  a  detective  in 
a  cause  pending  before  him  for  judicial 
consideration.  It  places  the  liberty  of 
the  accused  at  the  mercy  of  a  court, 
subject  to  a  fee  of  25  per  cent,  in  the 
event  of  his  success  in  causing  the  ar- 
rest of  the  accused.  If  such  under- 
taking is  permissible  in  a  justice  of  the 
peace,  and  constitutes  a  binding  obliga- 
tion, it  is  equally  so  in  a  circuit,  fed- 
eral, or  other  judicial  officer.  The 
moral  turpitude  of  the  transaction 
would  be  the  same  in  either  instance. 
To  preserve  the  integrity  of  the  law 
and  the  good  order  of  society,  public 
policy  forbids  this  class  of  contracts. 
It  has  long  been  established  that  a 
contract  against  public  policy  will  not 
be  enforced.     Elkhart  County  Lodge 


V.  Crary,  98  Ind.  238-240.  An  agree- 
ment of  this  character  shocks  the  mor- 
al sense  of  the  people,  as  being  gross- 
ly wrong  and  injurious.  InGreenhood 
on  Public  Policy  (page  337)  it  is  said: 
'Any  contract  by  one  acting  in  a  public 
capacity,  which  restricts  the  free  exer- 
cise of  a  discretion  vested  in  him  for 
the  public  good,  is  void.'  The  same 
author,  on  page  338,  says:  'The  policy 
of  the  law  will  not  allow  an  officer  to 
do  more  than  his  official  duty  with  a 
view  to  increase  his  fees  and  emolu- 
ments. It  can  not  change  the  prin- 
ciple because  it  happens  that  he  has 
made  a  bad  bargain.  The  rule  is  in- 
tended to  keep  public  officers  within 
the  line  of  their  duties,  and  not  allow 
them  to  take  advantage  of  their  official 
position  to  make  money  by  entering 
into  engagements  which  tempt  them 
to  abuse  the  process  of  the  courts,  and 
oppress  those  who  are  affected  by  their 
official  proceedings.'  In  Collins  v. 
Blantern,  2  Wils.  341,  on  page  350, 
Wilmot,  C.  J.,  said,  in  speaking  of  an 
illegal  contract :  'This  is  a  contract  to 
tempt  a  man  to  transgress  the  law,  to 
do  that  which  is  injurious  to  the  com- 
munity. It  is  void  by  the  common 
law,  and  the  reason  why  the  common 
law  says  such  contracts  are  void  is  for 
the  public  good.  You  shall  not  stipu- 
late  for  iniquity.     All   writers  upon 


2084 


CONTRACTS    BY    AND    WITH    PUBLIC    OFFICERS.  §  1603 


§  1603.   Assignment  of  official  salary  before  it  is  earned. — 

A  public  officer  may  neither  assign  nor  incumber  his  unearned 
fees  or  salary.' 


our  law  agree  in  this :  No  polluted 
hand  shall  touch  the  pure  fountains  of 
justice.'  In  line  with  this  expression, 
Elliott,  J.,  speaking  for  the  court  in 
Stropes  V.  Board,  72  Ind.  42,  on  pages 
43  and  44,  said:  'There  is  neither  a 
more  wholesome  nor  sounder  rule  of 
law  than  that  which  requires  public 
oflicers  to  keep  themselves  in  such  po- 
sition as  that  nothing  shall  tempt 
them  to  swerve  from  the  straight  line 
of  official  duty.  Officers  ought  not  to 
be  permitted  to  place  themselves  in  a 
position  in  which  personal  interest 
may  come  in  conflict  with  the  duty 
wliich  they  owe  to  the  public'  In 
Elkhart  County  Lodge  v.  Crary,  98 
Ind.  238,  the  court  say  that  contracts 
which  may  tend  to  the  injury  of  the 
public  service  are  void,  and  contracts 
which  will  tend  to  subordinate  the 
public  welfare  to  individual  gain  are 
not  enforcible  in  any  court  of  justice. 
It  follows,  to  state  the  rule  compre- 
hensively, that  all  agreements  relating 
to  proceedings  in  the  courts,  civil  or 
criminal,  which  may  involve  anything 
inconsistent  with  the  full  and  im- 
partial course  of  justice  therein,  are 
void,  though  not  open  to  the  charge 
of  actual  corruption.  3  Am.  A  Eng. 
Encyc.  of  Law,  879-NSl  ;  Bixhop  on 
Contracts,  §  549.  And  this  is  true  re- 
gardless of  the  good  faith  or  intent  of 
the  parties  at  the  time  the  contract 
was  entered  into,  or  the  fact  that  no 
evil  resulted  by  or  through  the  con- 
ti-aet.  The  proposition  finds  expres- 
sion in  the  words  of  Judge  Elliott  in 
Elkhart  County  Lodge  v.  Crary,  98 
Ind.  238,  as  follows  :  'It  is  not  neces- 
sary that  actual  fraud  should  be  shown , 
for  a  contract  which  tends  to  the  in- 
jury of  the  public  service  is  void,  al- 
though the    parties    entered  into  it 


honestly,  and  proceeded  under  it  in 
good  faith.  The  courts  do  not  inquire 
into  the  motives  of  the  parties  in  the 
particular  case  to  ascertain  whether 
they  were  corrupt  or  not,  but  stop 
when  it  is  ascertained  that  the  con- 
tract is  one  which  is  opposed  to  public 
policy.  Nor  is  it  necessary  to  show 
that  an  evil  was  in  fact  done  by  or 
through  the  contract.  The  purpose  of 
the  rule  is  to  prevent  persons  from  as- 
suming a  position  where  selfish  mo- 
tives may  impel  them  to  sacrifice  the 
public  good  to  private  benefit.'  " 

'  National  Bank  of  El  Paso  v.  Fink, 
86  Texas,  303 ;  24  S.  W.  Rep.  256,  per 
Brown,  J. :  "It  is  contrary  to  the  pub- 
lic policy  of  this  state  for  a  public 
officer  to  assign  or  give  a  lien  upon 
his  unearned  compensation,  which  is 
given  by  law,  whether  such  compen- 
sation be  salary  or  fees,  and  that  any 
such  assignment  or  lien  is  void.  In 
England  the  authorities  seem  to  be 
unanimous  in_  holding  such  assign- 
ment void  as  being  contrary  to  public 
policy.  Flarty  v.  Odium,  3  T.  R. 
681;  Barwick  v.  Reade,  1  H.  Bl.  627 
Arbuckle  v.  Cowtan,  3  Bos.  &  P.  321 
Wells  V.  Foster,  8  Mees.  &  W.  149 
Hill  V.  Paul,  8  Clark  &  F.  295 ;  Palmer 
V.  Bate,  2  Brod.  &  B.  673;  Corpora- 
tion of  Liverpool  v.  Wright,  28  Law 
J.  Oh.  868;  Davis  v.  Duke  of  Marl- 
borough, 1  Swanst.  74;  Stone  v. 
Lldderdale,  2Anstr.  533;  Lidderdale 
V.  Duke  of  Montrose,  4  T.  R.  248. 
The  American  text-writers  and  courts 
nearly  all  follow  the  rule  laid  down 
in  the  English  cases.  Story  on  Equity 
Jurisprudence,  §  1040a;  Mechem  on 
Public  Officers,  §  874 ;  Greenhood  on 
Public  Policy,  p.  351;  Bliss  v.  Law- 
rence, 58  N.  Y.  442;  Bangs  v.  Dunn, 
66  Cal.  72;  4  Pac.  Rep.  963;  Schloss 
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§  1604.  The  same  subject  continued — Ratification. — A  con- 
tract which  is  void  as  against  public  policy  can  not  be  made  good 
by  ratification,  so  long  as  the  grounds  continue  to  exist  upon 


V.  Hewlett,  81  Ala.  266;  1  So.  Eep. 
263 ;  King  v.  Hawkins  (Ariz.),  16  Pac. 
Rep.  434;  Bowery  Nat.  Bank  v.  Wil- 
son, 122  N.  Y.  478;  25  N.  E.  Eep.  855; 
Field  V.  Chipley,  79  Ky.  260 ;  Schwenk 
V.  Wyckoff,46  N.  J.  Eq.  560;  20  Atl. 
Eep.  259;  Webb  v.  McCauley,  4  Bush 
(Ky.),  8.  In  People  v.  Dayton,  50 
How.  Pr.  (N.  Y.)  143,  it  is  held  that 
the  assignment  of  unearned  fees  does 
not  fall  within  the  rule  sustained  by 
the  courts  as  to  salaries.  But  in  the 
case  of  Bowery  Nat.  Bank  v.  Wil- 
son, 122  N.  Y.  478,  this  case  was 
disapproved  by  th?  court  of  appeals 
of  that  state.  It  was  there  held  that 
the  same  reasons  applied  against  as- 
signing unearned  fees  as  to  a  salary, 
and  that  such  assignment  was  void. 
The  validity  of  an  assignment  of  un- 
earned fees  was  the  subject  under  con- 
sideration in  Schloss  v.  Hewlett,  81 
Ala.  266 ;  1  So.  Rep.  263,  and  the  court 
there  held  the  assignment  to  be  against 
public  policy  and  void .  Field  v .  Chip- 
ley,  79  Ky.  260,  was  a  case  involving 
the  validity  of  an  assignment  of  fees 
by  a  clerk,  the  fees  being  unearned, 
and  the  assignment  was  held  to  be 
void.  There  is  no  distinction  in  prin- 
cijjle  between  the  assignment  of  un- 
earned fees  and  the  assignment  of 
unearned  salary.  If  anything,  the 
reason  is  stronger  for  holding  such  as- 
signment of  fees  void  than  for  hold- 
ing a  like  assignment  of  a  salary  to  be 
invalid,  because  a  salary  is  a  fixed 
sum  for  a  given  time,  and  there  could 
be  no  doubt  as  to  the  amount  to  which 
the  assignee  would  be  entitled,  while, 
in  case  of  fees  to  be  paid  by  a  county 
or  state,  the  officials  would  be  required 
to  go  into  a  settlement  of  the  question 
of  amount  with  many  different  per- 
sons, in  some  instances,  which  would 


confuse  and  embarrass  the  public  busi- 
ness. Bliss  V.  Lawrence,  58  N.  Y. 
442.  In  State  v.  Hastings,  15  Wis.  75, 
the  court  held  that  a  judge  of  a  court 
could  assign  his  salary  before  it  was 
earned.  The  only  reference  made  in 
that  case  to  the  great  number  of  cases 
to  the  contrary  is  in  this  language : 
'It  is  true  we  have  been  referred  to 
some  English  cases  which  hold  that 
the  assignment  of  the  pay  of  officers 
in  the  public  service,  judges'  salaries, 
pensions,  etc.,  was  void  as  being 
against  public  policy ;  but  it  was  not 
contended  that  the  doctrine  of  those 
cases  was  applicable  to  the  condition 
of  society,  or  to  the  principles  of  law 
or  of  public  policy,  in  this  country.' 
So  slight  a  consideration  of  the  num- 
ber of  cases  decided  by  courts  of  emi- 
nent ability  shows  that  the  court  in 
that  case  did  not  give  suflicient 
thought  to  the  question  involved  to 
entitle  the  opinion  to  weight.  In  the 
case  of  Mulhall  v.  Quinn,  1  Gray 
(Mass.),  105,  which  is  sometimes  re- 
ferred to  as  authority  for  the  validity 
of  such  assignments,  the  matter  in 
dispute  was  neither  fees  nor  salary  of 
a  public  officer,  but  was  for  the  price 
of  work  done  for  a  city.  Brackett  v. 
Blake,  7  Mete.  (Mass.)  335,  is  referred 
to,  but  in  that  case  the  question  of 
public  poHcy  was  not  considered. 
Macomber  v.  Doane,  2  Allen  (Mass.), 
541,  was  a  case  in  which  an  officer  had 
assigned  his  salary,  but  the  only  ques- 
tion considered  was  as  to  whether  or 
not  it  was  assignable,  on  account  of 
its  being  a  mere  possibility.  Public 
policy  was  not  discussed  or  mentioned 
in  the  case.  The  case  of  State  v.  Hast- 
ings, 15  Wis.  75,  is  the  only  case,  ex- 
cept People  V.  Dayton,  50  How.  Pr. 
(N.  Y.)  143,  that  we  find  sustaining 
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which  the  inhibition  rests.'  It  being  against  public  policy  for 
a  public  officer  to  assign  or  give  a  lien  on  his  unearned  official 
compensation,  the  fact  that  a  county  assessor,  after  giving  a 
lien  on  his  salary  to  secure  the  payment  of  a  note,  falsely  rep- 
resents to  the  payee,  to  induce  it  to  postpone  the  seizure  of  cer- 
tain property,  that  his  salary  is  earned,  and  will  be  payable  in 
a  few  days,  and  such  subsequent  representations  are  relied  on 
by  the  payee,  will  not  give  validity  to  the  lien.^ 


any  such  assignment  when  the  case 
was  placed  before  the  court  on  the 
ground  of  violation  of  public  policy. 
We  have  seen  that  the  latter  case  was 
overruled,  which  leaves  the  former 
alone  to  support  the  assignment  of 
such  claims.  Flarty  v.  Odium,  3  T.  R. 
681,  is  the  leading  English  case  on  this 
subject.  The  assignability  of  the  half- 
pay  of  an  officer  was  in  question,  and 
Lord  Kenj'on  said :  'Emoluments  of 
this  sort  are  granted  for  the  dignity 
of  the  state,  and  for  the  decent  sup- 
port of  those  persons  who  are  engaged 
in  the  service  of  it.  It  would  there- 
fore be  highly  impolitic  to  permit 
them  to  be  assigned,  for  persons  who 
are  liable  to  be  called  out  in  the  serv- 
ice of  their  country  ought  not  to  be 
taken  from  a  state  of  poverty.'  Bliss  w. 
Lawrence,  58  N.  Y.  442,  is  the  leading 
American  case  on  the  subject.  The 
court,  in  discussing  the  question  of 
public  policy,  gives  this  sound  reason 
for  its  decision :  'The  public  service 
is  protected  by  protecting  those  en- 
gaged in  performing  public  duties ; 
and  this,  not  upon  the  ground  of  their 
private  interests,  but  upon  that  of  the 
necessity  of  securing  the  efficiency  of 
the  public  service,  by  seeing  to  it  that 
the  funds  provided  for  its  mainte- 
nance should  be  received  by  those  who 
are  to  perform  the  work  at  such  period 
as  the  law  had  appointed  for  their 
payment.'  The  court,  in  Schloss  v. 
Hewlett,  81   Ala.  266;  1  So.  Rep.  263, 


holding  that  the  assignment  by  a  pub- 
lic officer  of  unearned  fees  was  con- 
trary to  public  policy  and  void,  said: 
'It  is  easy  to  see  how  great  abuses 
would  follow,  if  such  transfers  were 
permitted.  Not  only  would  there  ex- 
ist a  constant  temptation  to  anticipate 
future  earnings  under  the  stress  of 
present  financial  pressure  at  usurious 
rates  of  discount,  but,  when  complete 
ed,  one  of  the  strongest  incentives  to 
industrious  exertion,  the  expectation 
of  pecuniary  reward  in  the  near  fut- 
ure, would  be  gone.'  " 

'  Wills  V.  Abbey,  27  Texas,  202;  Rue 
V.  Missouri  Pacific  Railway  Co.,  74 
Texas,  474;  8  S.  W.  Rep.  533.  Nor 
can  the  parties  by  their  acts,  which, 
under  ordinary  circumstances,  would 
operate  upon  them  as  an  estoppel, 
thereby  render  such  a  contract  en- 
forcible.  The  transaction  is  con- 
demned as  invalid  because  preju- 
dicial to  the  public  interests,  and  the 
rule  does  not  exist  simply  to  pro- 
tect individuals,  who  mayor  may  not 
dispense  with  its  operation.  While 
the  conditions  are  such  as  will  bring 
the  transaction  under  the  censure  of 
the  law,  nothing  that  the  parties  may 
do  will  give  it  validity.  A  court  of 
equity  will  not  aid  in  the  enforcement 
of  an  illegal  transaction  which  is  ex- 
ecutory. 2  Pomeroy  on  Equity  Juris- 
prudence, §  929. 

2  Nat.  Bank  of  El  Paso  v.  Fink,  86 
Texas  303;  24  S.  W.  Rep.  937. 


§§  1605-6     CONTRACTS    BY    AND    WITH    PUBLIC    Ol'FICERS.         2087 

§  1605.  Illegal  agreements  regarding  fees. — Where  the 
law  fixes  the  fees  which  a  public  officer  may  charge  and  im- 
poses a  penalty  for  charging  a  greater  compensation  than  that 
provided  by  statute,  a  contract  for  excessive  fees  is  void. 
Thus,  under  the  Texas  penal  code,  providing  that  if  any 
county  surveyor  shall  receive  any  fee  for  transacting  any  busi- 
ness connected  with  the  duties  of  his  office,  other  than  the 
fees  allowed  by  law,  he  shall  be  fined,  and,  providing  that  any 
officer  who  willfully  demands  or  receives  higher  fees  than  are 
allowed  by  law  is  guilty  of  extortion,  and  may  be  punished,  a 
contract  by  a  county  surveyor,  whereby  he  was  to  receive  a 
greater  compensation  for  his  work  than  the  law  allowed,  is 
void.'  And  where  the  clerk  of  the  Louisville  chancery  court 
assigned  to  a  trustee,  for  the  benefit  of  a  creditor,  all  fees  and 
emoluments  of  the  office  until  the  payment  of  the  debt,  with  a 
stipulation,  however,  that  deputies  should  be  paid,  it  was  held 
that  the  contract  was  against  public  policy,  and  void;  that  the 
auditor  had  a  right  to  look  to  the  clerk  for  the  fees,  notwith- 
standing the  contract.^  A  contract  between  a  county  and  its 
agent  that  he  make  proper  application  to  the  general  govern- 
ment for  its  swamp  lands  or  indemnity  therefor,  and  receive 
for  his  services  one-half  of  what  he  thus  procured,  was  held 
not  to  be  void  as  against  public  policy,  although  certain  con- 
gressional action  became  necessary,  which,  by  legitimate 
means,  he  aided  in  procuring.' 

§  1606.  The  same  subject  continued. — Where  a  party  was 
employed  by  private  persons  to  render  services  in  the  capacity 
of  deputy  collector  and  treasurer,  and  was  permitted  to  render 
the  services  in  that  capacity,  he  can  only  recover  therefor  the 
compensation  allowed  by  law;  and  an  agreement  by  such  per- 
sons to  pay  him  a  greater  compensation  for  such  services  than 

'  Keith    V.  Fountain  3  Texas  Civ.  v.   Wallis,   60  Texas,   350;    Bates  v. 

App.391;  22  S.W.  Eep.  191,  per  Key,  Thompson,  61   Texas,   335;   State  v. 

J.:      "Hunt  V.   Eobinson,   1  Texas,  Thompson,  64  Texas,  690." 

748;  Shelton  v.  Marshall,  16  Texas,  ^  pjeid  „.   Chipley,  79  Ky.  260;  42 

344;  Wills  v.  Abbey,  27  Texas,  202;  Am.  Eep.  215. 

Cotulla    V.   Laxson,   60    Texas,    443;  »  Denison  v.   Crawford   County,  48 

Eead  v.  Smith,  60  Texas,  379;  Grant  Iowa,  211. 
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that  fixed  by  statute,  was  absolutely  void.'  A  contract  by  a 
board  of  supervisors  with  one  who  is  county  treasurer,  where- 
by he  is  to  collect  all  delinquent  personal  property  taxes,  and 
receive  as  compensation  therefor  a  certain  per  cent,  of  the  in- 
terest and  penalties  on  such  taxes,  is  against  public  policy  and 
void.^  Where  it  is  the  duty  of  the  county  treasurer  to  proceed 
to  collect  a  delinquent  tax  by  the  distress  and  sale  of  chattels, 
and  he  has  begun  to  do  so,  but  desists  on  account  of  the  prom- 
ise of  the  purchaser  of  the  chattels  that  he  will  pay  the  tax, 
such  promise  is  void  and  can  not  be  enforced,  because  the 
consideration  of  it,  the  abandonment  of  an  official  duty,  is 
illegal.' 

§  1607.   Deputy's  agreement  to  divide  his  fees  with  principal. 

— An  agreement  between  a  sheriff  and  one  of  his  deputies,  that 
the  latter  is  to  divide  all  his  fees  with  the  former — the  duties 
for  which  he  would  receive  such  fees  being  capable  of  perform- 
ance by  any  peace  officer,  and  the  fees  being  payable  directly 
to  such  deputy — is  against  public  policy.*     A  contract  under 


^  Fawcett  v.  Eberly,  58  Iowa,  544, 
per  Rothrock,  J..  "In  Fawcett  v. 
Woodbury  County,  55  Iowa,  154,  we 
held  that  the  board  of  supervisors 
had  no  power  to  increase  or  change 
the  compensation  of  the  plaintiff,  be- 
cause his  compensation  was  fixed  by 
statute." 

'  Adams  County  ij.  Hunter,  78  Iowa, 
328;  43  N.  W.  Rep.  208,  per  Rothrock, 
J.:  "This  court  has  repeatedly  held 
that  the  allowance  or  payment  of 
other  or  greater  compensation  to  a 
public  officer  tlian  that  fixed  by  law 
for  his  services  is  unauthorized  and 
void.  Fawcett  v.  Woodbury  County, 
55  Iowa,  154;  Fawcett  v.  Eberly,  58 
Iowa,  544 ;  Moore  v.  Mahaska  County, 
61  Iowa,  177 ;  Griffin  v.  Clay  County, 
63  Iowa,  413.  The  last  cited  case  is 
especially  in  point  in  the  case  at  bar. 
The  plaintiff  therein  was  a  county 
treasurer,  and  claimed  more  than  the 
salary  fixed  by  law." 

'  Cass    County  v.   Beck,   76  Iowa, 


487,  per  Robinson,  J. :  "In  Cole  v. 
Parker,  7  Iowa,  167,  this  court  held 
that  a  bond  given  to  a  sheriff  to  in- 
duce him  not  to  levy  a  writ  of  attach- 
ment wliich  had  been  placed  in  his 
hands  for  service  was  void.  That 
decision  is  applicable  to  this  case,  and 
we  are  satisfied  with  the  rule  therein 
announced." 

*  Deyoe  v.  Woodworth,  144  N.  Y. 
448 ;  39  N.  E.  Rep.  375,  per  Finch, 
J.:  "The  plaintiff  was  sheriff  of  his 
county;  and  the  defendant,  his  dep- 
uty. The  terms  and  conditions  of 
the  deputation  are  recited  in  the  bond 
which  the  sheriff  took  and  the  deputy 
executed.  By  its  terms,  the  latter 
covenanted  to  keep  an  accurate  ac- 
count of  all  fees  received  by  him,  and 
to  pay  over  quarterly  to  the  sheriff 
one-third  of  all  such  fees,  both  civil 
and  criminal,  except  for  per  diem  at- 
tendance at  court.  The  deputy  col- 
lected and  received  a  large  amount  of 
fees  payable  to  him  in  criminal  cases, 
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which  a  United  States  marshal  assumes  to  authorize  a  deputy- 
marshal  to  appoint  under-deputies,  and  to  receive  three-fourths 
of  all  the  fees  earned  by  himself  and  them,  is  not  within  the 
federal  statute,  and  is  void  as  against  public  policy.' 

§  1608.  The  same  subject  continued. — While  the  only  legal 
means  at  the  command  of  the  sheriff  to  suppress  mob  violence 
of  such  a  serious  nature  as  to  be  beyond  the  control  of  the  peace 
officers  of  the  town  is  the  posse  comitatus ,  yet  it  is  not  "unlaw- 
ful" for  him  to  employ  special  deputies  for  that  purpose;  and 
hence  a  contract  by  defendants,  whose  property  was  threatened 
by  the  mob,  to  reimburse  the  sheriff  for  money  expended  by 


and  for  services,  as  a  peace  officer, 
rendered  in  the  pursuit  and  arrest  of 
offenders,  no  part  of  which  has  been 
paid  over  to  the  sheriff ;  and  the  lat- 
ter sues,  upon  the  bond,  to  recover 
one-third  of  these  fees.  The  courts 
below  have  held  that  the  contract  is 
void,  as  against  public  policy,  and 
have  refused  to  enforce  it.  The  gen- 
eral question  came  up  in  the  case  of 
Becker  v.  Ten  Eyck,  6  Paige  (N.  Y.), 
68,  in  its  application  to  an  under- 
sheriff,  who  kept  the  jail,  an3  claimed 
the  resulting  fees  and  perquisites ; 
the  sheriff  replying  that,  under  an 
agreement  with  his  deputy,  the  latter 
was  to  receive  but  one-half  part  there- 
of. The  chancellor  pronounced  that 
agreement  valid,  and  enforced  it  ac- 
cording to  its  terms ;  putting  it,  how- 
ever, upon  the  distinct  ground  that 
the  jail  fees,  by  law,  wholly  belonged 
to  the  sheriff,  and  he  could  agree  to 
allow  some  part  of  them  to  be  re- 
ceived by  his  deputy.  It  was  added, 
however,  that  the  doctrine  did  not 
apply  to  cases  in  which  the  deputy  is 
by  law  entitled  to  certain  fees  or  per- 
quisites in  virtue  of  his  character  as 
deputy  merely,  and  that  in  such  cases 
an  agreement  by  the  deputy  to  pay 
over  to  the  sheriff  appointing  him 
any  portion  of  the  fees  or  perquisites 
which  legally  belong  to  the  deputy. 


as  such,  is  a  purchase  of  the  deputa- 
tion, and  a  direct  violation  of  the 
statute.  The  court  cited,  as  an  illus- 
tration of  the  latter  class  of  cases,  the 
decision  in  Tappan  v.  Brown,  9  Wend. 
(N.  Y.)  175,  where  a  deputy  flour  in- 
spector, entitled,-  under  the  statute, 
to  fees,  as  such,  and  in  his  own  right, 
agreed,  as  the  condition  of  his  ap- 
pointment, to  allow  the  inspector  to 
receive  a  portion  of  such  fees,  and 
which  was  held  to  be,  in  substance,  a, 
purchase  of  the  deputation.  The  dis- 
tinction drawn  is  manifest.  In  the 
first  case,  the  fees  in  question  be- 
longed, by  law,  wholly  to  the  sheriff ; 
the  bills  were  made  in  his  name,  and 
payable  wholly  to  him ;  all  the  risk 
and  responsibility  was  his;  nothing 
was  paid  him,  or  agreed  to  be  paid 
him,  for  the  appointment,  but,  on  the 
contrary,  he  employed  an  agent  to  do 
a  specified  part  of  his  duties,  and 
compensated  him  by  paying  a  share 
of  his  own  money,  due  to  himself,  as 
sheriff, — while  in  the  second  case  the 
deputy  inspector,  entitled  to  fees,  as 
such,  by  force  of  the  statute,  which 
lawfully  were  his,  and  in  which  his 
chief  had  no  legal  interest,  promised, 
out  of  his  own  money,  to  pay  a  part 
thereof  to  his  principal,  in  considera- 
tion of  an  appointment." 
'  Schloss  V.  Hewlett,  81  Ala.  266. 
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him  for  the  wages  and  subsistence  of  such  special  deputies,  is 
not  void  as  against  public  policy,  so  long  as  he  exacts  nothing 
for  his  own  services  or  the  services  of  his  regular  deputies. 
Such  a  contract  is  not  within  the  rule  rendering  void  all  con- 
tracts to  pay  a  public  officer  for  doing  his  legal  duty,  or  to  pay 
him  a  greater  sum  than  contemplated  by  the  laws  of  the  gov- 
erament  which  he  is  serving,  since  the  contract  is  not  to  com- 
pensate the  sheriff  or  his  regular  deputies  for  services  which 
they  are  required  to  perform  by  law,  but  merely  to  reimburse 
the  sheriff  for  cash  actually  expended  for  the  wages  of  the  spe- 
cial deputies  and  their  subsistence  in  a  service  too  protracted 
for  the  posse  comitatus.^ 

§  1609.  Contracts  with  government  agents. — A  promise  to 
pay  money  to  a  mail  contractor  upon  consideration  that  he 
will  repudiate  his  contract  for  carrying  the  mail  is  void,  as 
contrary  to  public  policy,  even  though  the  government  holds 
security  for  the  performance,  and  therefore  will  not  be  pecun- 
iarily injured  by  the  repudiation.^  But  an  engagement  to  pay 
an  agent  for  services  in  negotiating  a  contract  with  the  admin- 
istrative agents  of  the  government,  such  as  an  army  quarter- 
master, is  not  necessarily  void.  The  vocation  of  agents  so 
employed  is  in  many  cases  peculiarly  liable  to  abuse,  and 
should,  therefore,  be  narrowly  watched,  but  it  is  not  necessa- 
rily illegal  or  against  public  policy.  If  fairly  and  honestly 
conducted,  it  is  in  harmony  with  the  public  interest,  and  of 
benefit  to  both  contracting  parties.'     A  lease  of  a  building  to 

'  McCandless  v.  Allegheny  Besse-  in  the  line  of  his  employment.  But 
mer  Steel  Co.,  152  Pa.  St.  139;  25  Atl.  agreement  to  pay  for  such  services 
Eep.  579,  per  Sterrett,  J. .  "Refer-  must  be  special  in  order  to  bind.' 
ring  to  the  recognized  principle  above  Wharton  on  Contracts,  §  502.  To 
Slated,  that  an  agreement,  by  a  pri-  the  same  effect  are  Murfree  on  Sher- 
vate  person  to  pay  a  public  officer  for  iffs,  §§  1077,  1084,  1089;  Warner  v. 
doing  his  duty,  is  void,  as  being  Grace,  14  Minn.  487 ;  Trundle  v.  Riley, 
against  public  policy,  one  of  the  17  B.  Mon.  (Ky.)  396;  England  i>.  Da- 
learned  authors  above  cited  says :  'It  vison,  11  Ad.  &  El.  856;  39  Eng.  Com. 
is  otherwise,  however,  as  to  matters  Law.  453." 

not  in  the  scope  of  the  officer's  public  ^  T^gld  v.  Lancaster,  56  Me.  453. 

duties,     *     *     »     *     Hence  a  consta-  ^  Winpenny  v.  French,  18  Ohio  St. 

ble,  or  other  peace  officer,  may  be  re-  469. 
munerated  for  special  attentions  not 
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the  government  for  post-office  purposes,  for  a  nominal  sum,  to 
induce  it  to  locate  the  office  in  such  building,  instead  of  in 
some  other  part  of  the  town  where  citizens  are  striving  to  have 
it  located,  is  not  contrary  to  public  policy  and  void;  especially 
in  the  absence  of  anything  to  show  that  such  building  is  not 
the  most  convenient  and  desirable  one  for  the  purpose.' 

§  1610.  Inducing  sheriff  to  discharge  from  arrest. — A  prom- 
ise to  a  sheriff  to  indemnify  him  against  all  damages  to  which 
he  may  be  subjected  in  consequence  of  discharging  from  cus- 
tody a  third  person,  whom  he  has  arrested  on  legal  process,  is 
void,  as  taken  colore  officii,  although  he  was  induced  to  grant 
the  discharge  upon  a  false  representation  of  the  promisor  that 
the  debt,  to  enforce  payment  of  which  the  process  had  been 
issued,  had  been  satisfied.^  So  also  an  agreement  between  a 
proprietor  of  a  distillery  and  an  officer  of  the  internal  revenue 
service  charged  with  watching  the  distillery,  that  the  officer 
will  pay  the  proprietor  a  monthly  sum,  so  long  as  the  latter 
carries  on  the  distillery,  is  void,  as  against  public  policy."     It 


^  Fearnley  v.  De  Mainville,  5  Colo. 
App.  441 ;  39  Pac.  Rep.  73,  per  Reed,  J.: 
"It  is  a  well-known  fact,  of  which 
courts  will  take  judicial  notice,  that  the 
government,  in  selecting  sites  for  pur- 
chase for  government  buildings,  and 
in  renting  private  buildings  for  gov- 
ernment use,  induces  competition, 
and  takes  the  most  advantageous  of- 
fer, when  each  is  supposed  to  be 
equally  as  desirable,  looking  to  the 
convenience  of  the  people.  And  if 
there  can  be  but  one  post-office,  and 
that  only  in  one  place,  and  there  were 
five  or  six  different  sites  offered,  the 
selection  of  any  one  of  them  would, 
if  the  contention  of  counsel  were 
adopted,  vitiate  any  contract  made, 
and  convict  the  general  government 
and  all  who  deal  with  it,  all  over  the 
states,  of  fraud  and  entering  into  ille- 
gal and  void  contracts.  The  govern- 
ment of  the  United  States  can  not  be 
133 


so  convicted  unless  made  a  party  and 
given  its  'day  in  court.'  " 

2  Webbers*.  Blunt,  19Wend.  (N.Y.) 
188;  Winter  v.  Kinney,  1  N.  Y.  (1 
Comst.)365;  Hunter  jj.Agee,  5  Humpl. 
(Tenn.)  57.  See  Prewitt  v.  Garrett,  6 
Ala.  128. 

sCatont).  Stewart,  76  N.  Car.  357, 
per  Kerr,  J.:  "Prisoner  feeds  the 
watch  dog  and  the  dog  fondles  upon 
prisoner.  Thereisnouse  inkeepingthe 
dog  on  watch  longer.  So  in  our  case, 
as  soon  as  the  distiller  became  a  pris- 
oner of  the  store-keeper  and  the  store- 
keeper agreed  'to  divide  profits'  there 
was  no  use  in  having  such  a  store- 
keeper, and  the  policy  of  the  govern- 
ment in  providing  'store-keepers'  at 
high  wages  was  thereby  completely 
frustrated.  By  this  agreement  the 
store-keeper  was 'led  into  temptation,' 
for  he  could  not  deal  hard,  that  is 
'watch  closely'  his  prisoner  and  de- 
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has  been  held  in  Louisiana  that  a  suit  against  the  register,  of 
the  land  office  to  compel  him  to  do  that  which  the  state  has 
forbidden  is  in  effect  against  the  state,  and  that  the  courts 
have  no  jurisdiction  of  such  a  suit  unless  the  state  consents.' 


fendant,  because  their  mutual  in- 
terests required  that  the  distillery 
should  be  kept  in  operation.  The 
distiller  was  led  into  temptation  to 
defraud  the  government,  for  he  had 
anassurance  that  his  operations  would 
not  be  watched  very  closely.  Had 
this  arrangement  been  made  known 
to  the  revenue  officer  it  would  have 


been  his  duty  instantly  to  discharge 
the  store-keeper.  The  transaction  as 
nearly  approaches  'bribery  and  cor- 
ruption' as  can  well  be  imagined." 

'State  V.  Lanier,  47  La.  Ann.  110; 
16  So.  Rep.  647 ;  Louisiana  v.  Jumel, 
107  U.  S.  711 ;  State  v.  Clinton,  27  La. 
Ann.  429;  States.  Burke,  33 La.  Ann. 
498;  State  v.  Jumel,  38  La.  Ann.  337. 
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§  1611.    Contracts  made  on  Sunday  under  the  common  law. — 

As  to  the  making  of  contracts  the  common  law  made  no  dis- 
tinction between  Sunday  and  any  other  day.'  Contracts  en- 
tered into  on  Sunday  were  as  valid  as  those  made  on  any  other 
day.^  It  is  by  statute  that  they  are  made  illegal  and  void, 
often  without  an  express  declaration,  but  by  prohibiting  labor 
or  business,  and  by  annexing  a  penalty  to  a  violation  of  their 


'  2  Parsons  on  Contracts,  757,  note. 
The  statutes  constitute  the  sole  basis 
of  the  invalidity  of  Sunday  contracts. 
Bishop  on  Contracts,  §  537. 

"  Swain  v.  Swann,  21  Fed.  Rep.  299; 
Amis  V.  Kyle,  2  Yerg.  (Tenn.)  31;  24 
Am.  Dec.  463;  Davis  v.  Barger,  57 
Ind.  54.  Lord  Mansfield,  in  Drury 
V.  Defontaine,  1  Taunt.  131,  said  that 
"it  does  not  appear  that  the  common 
law  ever  considered  those  contracts  as 
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void  which  were  made  on  Sunday." 
Comyns  v.  Boyer,  Oro.  Eliz.  2  (Croke) 
485 ;  Rex  v.  Brotherton,  1  Stra.  702 ; 
The  King  v.  Whitnash,  7  B.  &  C.  596. 
Redfield,  J.,  in  Adams  v.  Gay,  19  Vt. 
358,  said,  in  effect,  that  no  case  could 
be  found  holding  a  contract  to  be  void 
at  common  law  because  executed  on 
Sunday.  But  see  contra  Morgan  v. 
Richards,  1  Browne  (Pa.),  171. 
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acts.'  In  England  and  generally  in  this  country,  laws  more 
or  less  stringent  have  been  enacted,  prohibiting  all  ordinary 
labor  and  business  on  Sunday  and  imposing  fixed  penalties.^ 


§  1612.  The  English  statute. — The  principal  English  statute 
on  this  subject  provides  that  persons  shall  not  "do  or  exercise 
any  worldly  labor,  business  or  work,  of  their  ordinary  callings, 
upon  the  Lord's  day  or  any  part  thereof,  work  of  necessity 
and  charity  only  excepted.""  According  to  the  original  in- 
terpretation of  this  language,  it  was  confined  to  work  or  busi- 
ness done  by  persons  in  their  ordinary  calling.  In  Drury  v. 
De  Fontaine,*  the  plaintiff  had  sent  his  horse  to  an  auc- 
tioneer, who  sold  him  on  Sunday  to  the  defendant  by 
private  contract.  In  an  action  for  the  price  of  this  horse, 
the  court  held  that  the  auctioneer  was  not  in  the  exercise 
of  his  ordinary  calling  when  he  sold  the  horse  by  private 
contract;  and  therefore,  as  neither  the  plaintiff   nor  his  agent 


'  Lyon  V.  Strong,  6  Vt.  219 ;  Allen 
V.  Gardiner,  7  R.  I.  22 ;  Coleman  v. 
Henderson,  Littell's  Select  Cases 
(Ky.),  171;  12  Am.  Dec.  290,  note. 

^  7  Waits'  Actions  and  Defenses, 
114;  2  Addison  on  Contracts,  8th  ed., 
754  note.  The  constitutionality  of 
such  acts  has  been  sustained.  Com- 
monwealth V.  Has,  122  Mass.  40; 
Specht  r.  Commonwealth,  8  Pa.  St. 
312;  49  Am.  Dec.  518;  Frolickstein  v. 
Mobile,  40  Ala.  72-^;  Ex  parte  An- 
drews, 18  Cal.  678,  and  cases  cited; 
Judefind  v.  ilaryland,  78  Md.  510;  22 
L.  R.  A.  721,  and  note;  Shover  v. 
State,  10  Ark.  259 ;  Scales  u.  State,  47 
Ark.  476  ;  58  Am.  Rep.  70S  ;  Warner 
V.  Smith,  8  Conn.  14  ;  Karwisch  v.  At- 
lanta, 44  Ga.  204;  Langabier  v.  Fair- 
bury,  etc.,  R.,  64  111.  243 ;  16  Am.  Rep. 
550;  Foltz  v.  State,  33  Ind.  215;  State 
V.  Judge,  39  La.  Ann.  132;  Linden- 
muller  v.  People,  33  Barb.  (N.  Y.) 
548;  Neuendorff  v.  Duryea,  69  N.  Y. 
557;  25  Am.  Rep.  235;  Gabel  v.  Hous- 
ton,  29  Texas,   335;  In  re  King,  46 


Fed.  Rep.  905;  article  on  "The  Con- 
stitutionality of  Sunday  Laws"  by 
George  Stewart  Patterson,  32  Am.  L 
Reg.  &  Rev.  437  (1893),  in  answer  to 
article  by  James  T.  Ringgold,  31  Am. 
L.  Reg.  &  Rev.  723. 

'29  Car.  11,  c.  7,  familiarly  known 
as  the  Lord's  day  act.  Every  species 
of  labor,  business,  or  work,  whether 
public  or  private,  in  the  ordinary  call- 
ing of  tradesman,  artificer,  workman, 
laborer,  or  other  person.  Is  within  the 
prohibition  of  the  statute.  Fennell  v. 
Eidler,  5  B.  &  C.  406;  11  Eng.  C.  L. 
517,  which  was  an  action  on  the  war- 
ranty of  a  horse.  The  court  decided 
that  the  purchase  of  a  horse,  by  a 
horse-dealer,  was  in  the  exercise  of 
the  business  of  hie  ordinary  calling, 
that  the  statute  extends  to  private  as 
well  as  public  sales,  and  that  the 
plaintiff  could  not  maintain  any  action 
upon  a  contract  for  the  sale  and  war- 
ranty of  a  horse,  made  by  him  upon 
Sunday. 

<  Drury  v.  De  Fontaine,  1  Taunt.  131. 
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were  in  the  exercise  of  their  ordinary  calling,  the  sale  was 
not  void.  The  court  held  that  if  a  man  in  the  exercise  of 
his  ordinary  calling  should  make  a  contract  on  Sunday, 
that  contract  would  be  void;  that  is  void  so  far  as  to  prevent 
a  party  privy  to  it  from  suing  in  a  court  of  law.'  But  in 
Smith  V.  Sparrow,  Park,  J.,  said:  "The  expression  'any 
worldly  labor'  can  not  be  confined  to  a  man's  ordinary  calliog, 
but  applies  to  any  business  he  may  carry  on,  whether  in  his 
ordinary  calling  or  not."^  This  point,  however,  was  not 
raised  by  the  case,  and  no  opinion  was  expressed  upon  it  by 
the  other  judges,  and  afterwards  the  doctrine  of  Drury  v.  De 
Fontaine,  was  fully  sustained." 

§  1613.   Sunday  laws  in  the  United  States. — Most  of  the  states 

of  the  Union,  if  not  all,  have  what  are  familiarly  known  as 
Sunday  laws,  and  while  they  differ  in  their  phraseology  they 
are  substantially  the  same  in  their  general  scope.  Of  these 
laws  there  has  been  great  diversity  of  interpretation,  some 
courts  holding  to  them  with  great  strictness,  while  others  have 
construed  them  with  some  liberality.'  They  are  mostly  modeled 
upon  the  English  statute,  but  in  many  of  them  the  words 
"ordinary  callings"  are  omitted.  This  circumstance  accounts 
for  the  discrepancy  on  this  point  between  the  English  and 
many  of  the  American  decisions.'  By  the  omission  of  the 
clause  confining  the  prohibitions  to  the  exercise  of  the  "ordi- 
nary callings"  of  persons,  and  extending  it  so  as  to  include 
"any  manner  of  labor,  business  or  work,"  as  in  Massachusetts 
and  some  other  states,  the  intention  seems  to  have  beentocom- 

'The  same  construction  was  given  The  doctrine    is  also  recognized    in 

to  the  statute  in  King  v.  Whitnash,  7  Wolton  «.  Gavin,  16  Q.  B.  48,  holding 

B.  &  0.  596.    This  was  a  case  in  which  that  the  enlistment  of  a  recruit  is  not 

there  was  a  contract  of  hiring  made  within  the  ordinary  calling  of  a  sol- 

on   Sunday  between  a  farmer  and  a  dier. 

laborer  for  a  year.     It  was  objected  *  Philadelphia,  Wilmington,  etc.,  E. 

that  the  contract  was  under  the  stat-  Co.  o.  Lehman,  56  Md.  209.     Statutes 

ute  void,  but  it  was  held  valid  as  not  for  the    observance    of    Sunday    are 

being  in  the  course  of  the  ordinary  remedial     in    their    character,    and 

calling  of  the  parties  and  so  not  with-  should  be  liberally  construed.     Smith 

in  the  statute.    Bloxaome  v.  Williams,  v.  Wilcox,  24  N.  Y.  353. 

3  B.  &  C.  232 ;  10  Eng.  Com.  L.  113.  ^  Bailey's  Conflict  of  Judicial  Decis- 

2  Smith  V.  Sparrow,  4  Bing.  84.  ions,  54. 

'Scarfe  v.  Morgan,  4  M.  &  W.  270. 
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prehend  within  the  prohibition  all  acts  of  a  secular  nature  con- 
nected with  ordinary  business  or  common  worldly  affairs,  al- 
though they  might  not  fall  within  the  line  of  the  daily  business 
or  occupation  in  which  a  person  happened  to  be  employed.  So 
that  a  contract  entered  into  on  the  Sabbath,  within  the  hours 
designated  in  the  statute,  would  be  tainted  with  illegality  and 
invalid,  although  it  had  no  connection  with  the  particular  call- 
ing or  business  in  which  either  of  the  parties  was  usually  en- 
gaged at  the  time  the  transaction  took  place.'  The  execution 
of  a  release  by  a  creditor  to  an  assignee  by  delivery  on  Sunday 
is  not  void  under  the  Rhode  Island  statute,  which  prohibits, 
under  a  penalty,  any  person  from  doing  or  exercising  "any 
labor,  or  business,  or  work  of  his  ordinary  calling,  on  the  first 
day  of  the  week,"  works  of  necessity  or  charity  only  excepted.'' 
A  contract  of  marriage,  although  a  civil  contract,  is  not  invalid 
when  entered  into  on  Sunday.'  Where  a  debt  was  paid  on 
Sunday  it  was  held  to  be  an  extinguishment  of  the  debt.^ 

§  1614.  Statutes  prohibiting  business  on  Sunday. — It  seems 
to  be  the  common  expression  of  the  courts  that  the  making  of 
a  contract  is  business,  and  embraced  within  prohibitions 
against  all  "work,  business  or  labor"  on  that  day.^  In  Massa- 
chusetts, Maine  and  Michigan,  the  statutory  words  are:    "No 

'  Bennett ■«.  Brooks,  9  Allen  (Mass.),  v.  O'Rourke,  43  Mich.  58;    Amis  v. 

118;    George  v.  George,  47  N.  H.  27,  Kyle,   2   Yerg.    (Tenn.)  31;    24   Am. 

discussing  the  effect  of  the  change  in  Dec.  463.     As  to  validity  of  Sunday 

substituting  the  word"secular"  for  the  contracts   generally,   see    Lovejoy  v. 

word  "ordinary"  in  the  English  act.  Whipple,  18  Vt.  379;  48  Am.  Dec.  157; 

Smith  V.  Foster,  41  N.  H.  215.     Ordi-  O'Donnell  v.  Sweeney,  5  Ala.  467;  39 

nary  and  secular  calling  distinguished.  Am.  Dec.  336;    Kepner  v.   Keefer,  6 

'  Allen  V.  Gardiner,  7  R.  I.  2L'.  Watts  (Pa.),  231;    31   Am.   Dec.  460; 

sBennettv.  Brooks,  9  Allen  (Mass.),  Allen  v.  Deming,  14  N.  H.  133;    40 

118.  Am.  Dec.  179;    Adams  v.  Hamell,  2 

*  Johnson  !).  Willis,  7  Gray  (Mass.),  Doug.   (Mich.)  73;    43  Am.  Dec.  455 

164.     A  gift  completed  and  executed  (promissory  note   given  on    Sunday 

has  none  of  the  elements  of  a  contract  void);    Parker  v.  Pitts,  73  Ind.  597; 

and   does   not   come  within  the  pro-  38   Am.  Rep.  155 ;    De  Forth  v.  Wis- 

hibition  of  the  statute  which  declares  consin,  etc.,  Co.,  52  Wis.  320;  38  Am. 

contracts     made    on    Sunday    void.  Rep.  737 :    Mueller  v.  State,  76  Ind. 

Wheeler  u.  Glasgow,  97  Ala.  700.  310;     40    Am.   Rep.   245.      "Sunday 

°  Bloom  n.  Richards,  2  Ohio  St.  387,  contracts,  when  void  and  when  bind- 

pointing  out  the  distinction  between  ing,"  article  by  J.  H.  Lind,  17  Am,  L. 

"labor"   and   "business";    O'Rourke  Reg.  (N.  S.)  281. 
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person  shall  do  any  manner  of  labor,  business  or  work,  except 
only  works  of  necessity  or  charity,  on  the  Lord's  day."  In 
New  Hampshire,  Vermont,  Connecticut,  and  many  other  states, 
the  prohibitions  are  variously  expressed,  but  when  the  word 
"business"  is  used  to  indicate  a  thing  forbidden,  it  is  held 
that  contracts  made  on  Sunday  are  void,  unless  within  some 
statutory  exception.'  A  sale  or  exchange  of  horses,  attended 
with  the  circumstances  which  usually  attend  those  exchanges, 
is  a  secular  labor  or  employment  within  the  meaning  of  the 
statute  for  the  observance  of  the  Sabbath.^  The  letting  of  a 
horse  on  Sunday  by  a  livery  stable  keeper,  in  the  ordinary 
course  of  his  calling,  when  uncalled  for  by  necessity  or  charity, 
is  an  illegal  contract  in  Rhode  Island,  and  can  not  be  en- 
forced.' In  Connecticut  it  was  said  by  the  court,  that  the 
execution  of  written  instruments  on  Sunday,  between  sun- 
rise and  sunset,  have  always  been  holden  as  falling  within 
the  description  of  "secular  business"  and  been  adjudged  void 
under  the  statutes  of  that  state.* 

§  1615.  Statutes  prohibiting  labor  but  not  business. — Where 
the  statute  prohibits  labor  on  Sunday  but  not  business  the 
courts  are  not  agreed  as  to  whether  that  embraces  business  so 
as  to  invalidate  contracts  made  on  that  day.*  In  such  cases 
contracts  generally  are  upheld  as  not  constituting  labor  within 

'  In  Pattee  v.  Greely,  13  Mete,  (contract  of  bailment) ;  Steffens  v. 
(Mass.)  284,  Shaw,  C.  J.,  said:  "The  Earl,  40  N.  J.  Law,  128;  29  Am.  Rep. 
Btatement  of  fact  admits  that  there  is  214;  Smith  v.  Chicago,  etc.,  R.  Co., 
nothing  to  show  that  the  execution  of  83  Wis.  271;  50  N.  W.  Rep.  497;  53 
this  bond  was  a  worlv  of  necessity  or  N.  W.  Rep.  550.  Agreement  consent- 
charity.  Was  its  execution  any  man-  ing  to  laying  railroad  tracks  across 
ner  of  labor,  business  or  work,  within  land  void  when  made  on  Sunday, 
the  meaning  of  the  statute?  Certain-  ^  Lyon  v.  Strong,  6  Vt.  219. 
ly  it  was.  The  legislature  intended  'Wheldenti.  Chappel,  8R.  I.  2.30; 
to  prohibit  secular  business  on  the  Smith  b.  Rollins,  11  R.  I.  464;  23  Am. 
Lord's  day,  and  did  not  confine  the  Rep.  509.  (Trover  for  the  conversion 
prohibition  to  manual  labor,  but  ex-  of  a  horse,  buggy  and  harness.  Where 
tended  it  to  the  making  of  bargains  a  plaintiff's  cause  of  action  arises 
and  all  kinds  of  trafficking."  Webb  from  a  violation  of  law,  the  suit  can 
V.  Kennedy,  20  Minn.  419  (contract  of  not  be  sustained.! 
hiring) ;  Durant  r.  Rhener,  26  Minn.  '  Gould,  J.,  in  Fox  v.  Abel,  2  Conn. 
362    (formation    of    a    partnership)  ;  541. 

Herndon  r.  Henderson,  41  Miss.  684;  ^  Harris  on  Sunday  Laws,  93. 
Chenette   r.   Teehan,    63   N.   H.   149 
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the  purview  of  the  statute.'^  Under  the  rule  that  contracts  to 
do  a  thing  prohibited  by  statute  are  void,  it  is  held  that  all 
contracts  for  work  or  labor  to  be  performed  on  Sunday  are  void 
unless  such  work  comes  within  the  exception  of  necessity  or 
charity.^  In  a  case  where  there  was  a  contract  for  services  to 
be  rendered  on  Saturday,  Sunday,  and  Monday,  it  was  held 
that  there  could  be  no  recovery  at  all  for  compensation,  if  the 
contract  was  an  entire  one.  If  the  contract  v/as  not  entire  the 
rule  might  be  otherwise  and  recovery  be  had  as  upon  a  quan- 
tum meruit.'  It  was  held  in  New  York,  where  the  statute  pro- 
vided that  "all  labor  on  Sunday  is  prohibited,"  that  a  contract 
entered  into  on  Sunday  was  not  void,  and  did  not  violate  the 
statute  providing  for  Sunday  observance,  unless  the  work  to 
be  done  was  to  be  performed  on  Sunday.*  A  clerk  in  an  at- 
torney's office  was  not  allowed  to  recover  of  his  principal  for 
extra  services  performed  on  Sunday  ' 


'  Bloom  V.  Eichards,  2  Ohio  St.  387, 
holding  that  a  sale  of  land  on  Sunday, 
a  single  transaction,  involving,  in  the 
opinion  of  the  court,  no  labor,  was 
not  prohibited  by  statute.  In  Illinois 
there  is  no  prohibition  of  the  transac- 
tion of  business  on  Sunday,  but  only 
of  the  disturbance  of  "the  peace  and 
good  order  of  society  by  labor."  A 
Sunday  contract  is  valid.  Richmond 
r.  Moore,  107  111.  429;  47  Am.  Rep. 
445,  an  extended  review  of  the  law  of 
Sunday  as  it  exists  in  that  state.  In 
California  contracts  on  Sunday  are 
not  prohibited  bj-  statute.  Moore  v. 
Murdock,  26  Cal.  514.  Nor  in  Mis- 
souri where  the  prohibition  of  the 
statute  is  "to  labor  or  perform  any 
work."  Glover  v.  Cheatham,  19  Mo. 
App.  656.  Nor  in  Texas.  Beham  v. 
Ohio,  75  Texas,  87;  Krohn  v.  Krohn, 
5  Texas  Civ.  App.  125.  Nor  Nebraska. 
Fitzgerald  v.  Andrews,  15  Neb.  52. 
Nor  Kansas.  Birks  v.  French,  21 
Kan.  238.  In  Indiana  the  making  of 
a  contract  on  Sunday  is  common 
labor.     Link    v.    Clemmens,   7  Blkf. 


(Ind.)  479  (bond) ;  Reynolds  v.  Stev- 
enson, 4  Ind.  619  (making  a  note). 

^Hazard  v.  Day,  14  Allen  (ilass.), 
487;  92  .Vm.  Dec.  790;  Gauthier  c. 
Cole,  17  Fed.  Rep.  716 ;  Allen  v.  Duf. 
fie,  43  Mich.  1;  38  Am.  Rep.  159;  Pate 
V.  Wright,  30  Ind.  476;  95  Am.  Dec. 
705;  Johnson  v.  Brown,  13  Kan.  529; 
Handy  v.  St.  Paul  Globe  Pub.  Co.,  41 
Minn.  188;  Phillips  v.  Innes,  4  C.  & 
F.  234  (shaving  on  Sunday).  Decis- 
ions as  to  what  is  and  what  is  not  un- 
lawful Sunday  labor.  See  note  to 
Quarles  r.  State  of  .Arkansas,  55  Ark. 
10;  14  L.  R.  A.  192. 

8  Williams  v.  Hastings,  59  N.  H.  373. 

«Merritt  v.  Earle,  29  N.  Y.  115;  86 
Am.  Dec.  292;  Boynton  v.  Page,  13 
Wend.  (N.  Y.)  425  (sale  of  a  horse); 
Eberle  v.  Mehrbach,  55  N.  Y.  682; 
Batsford  v.  Every,  44  Barb.  (N.  Y.) 
618;  Hamilton  v.  Gridley,  54  Barb. 
(N.  Y.)  542. 

'  Watts  V.  Van  Ness,  1  Hill  (N.  Y.), 
76 ;  Palmer  v.  Mayor,  2  Sand.  (N.  Y.) 
318. 
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§  1616.   The  exceptions  of  necessity  and  charity. — It  has 

been  said  of  the  exceptions  in  the  English  statute  that  they  are 
"vague  and  indefinite,"  and  "extremely  loose."'  The  words 
"necessity"  and  "charity"  have  never  received  a  very  strict 
construction.  The  work  of  clergymen,  physicians,  nurses, 
apothecaries  and  undertakers  is  by  general  concession  within 
the  exception.  The  work  of  those  employed  in  furnishing 
articles  of  daily  and  general  need,  like  gas,  water,  milk,  mails, 
and  telegrams,  has  at  least  a  certain  popular  sanction  as  per- 
mitted labor. '  The  law  regards  that  as  necessary  which  the 
common  sense  of  the  country,  in  its  ordinary  modes  of  doing 
its  business,  regards  as  necessary.'  It  is  sufficient  that  the  act 
is  one  morally  fit  and  proper  to  be  done  on  Sunday,  under  the 
particular  circumstances  of  the  case.'  The  ordinary  domestic 
duties  may  be  performed,  and  persons  and  brutes,  as  well  as 
property,  rescued  from  danger.*  It  need  not  be  shown  that 
the  property  was  of  great  value,  but  the  circumstances  of  the 
owner,  and  the  value  of  the  property  to  him,  are  to  be  consid- 
ered.* In  Vermont  it  was  held  that  it  might  be  necessary  in 
some  cases  toVork  in  making  maple  sugar  "in  order  to  save  a 
great  waste  of  sap."'  Raising  subscriptions  on  the  Lord's 
day  to  purchase  a  church  was  held  to  be  a  work  of  charity.' 

'  Rex  V.  Younger,  5  T.  E.  449.  195 ;  19  Am.  Rep.  431 ;  Commonwealth 

2  Donovan  v.   McCarty,  155  Mass.  v.  Knox,  6  Mass.   76;   Flagg  v.  Mill- 
543  (a  controversy  in  relation  to  an  bury,  4  Cush.  (Mass.)  243. 
instrument  of  assignment  much  re-        ^  McGatrick    v.  Wason,  4  Ohio  St. 
sembling  a  will  executed  on  Sunday).  566. 

It  is  a  task  of  much   difficulty,  and  ^  Johnson  v.  People,  42  111.  App.  594 

one  that  a  court  ought  not  unneces-  (reaping  a  field  of  oats). 

sarily  to  attempt,  to  draw  a  line  that  '  Whiteomb  v.  Gilman,  35  Vt.  297: 

shall    clearly    distinguish    works    of  "The  individual  condition  and  neoes- 

necessity  from  those  that  are  not.  Mc-  sities  of  each  man  may  go  far  to  de- 

Gatrick  v.  Wason,  4  Ohio  St.  566,  per  termine  whether  it  is  his  duty  to  labor 

Thurman,  J.     In  this  case  the  ques-  on  Sunday  to  save  property  from  de- 

tion  was  whether  the  danger  of  a  clos-  struction,"  per  Aldis,  J. 

ing  of   navigation    by   cold  weather  »  Allen  «.  Duffie,  43  Mich.  1;  38  Am. 

justified  loading  a  vessel,  and  it  was  Rep.  159,  and  note.     In  Wilkinson  v. 

held  that  it  did.  State,  59  Ind.  416;  26  Am.  Rep.  84,  it 

3  Commonwealth  v.  Nesbit,  34  Pa.  was  held  to  be  a  work  of  necessity  to 
St.  398,  per  Lowrie,  C.  J.  gather  melons  on  Sunday  so  as  to  pre- 

"  McClary   v.   Lowell,  44  Vt.    116;     vent  waste. 
Doyle  «.  Lynn,  etc.,  R.  Co.,  118  Mass. 


2100  SUNDAY  CONTRACTS.         §§  1617,  1618 

The  execution  and  delivery  of  a  promissory  note  is  not  prima 
facie  a  work  of  necessity  and  charity.  If  any  special  facts  ex- 
ist to  make  it  so,  they  should  be  introduced  as  evidence.' 

§  1617.  The  same  subject  continued, — Notwithstanding  elab- 
orate attempts  to  define  "necessity"  and  "charity,"  as  used  in 
the  Sunday  laws,  it  remains  an  unsettled  point  whether  the 
determination  of  the  matter  in  a  given  case  is  within  the  prov- 
ince of  the  court  or  of  the  jury.^  The  question  in  each  case 
must  be  decided  according  to  the  circumstances,  and  it  is  there- 
fore more  a  question  of  fact  than  of  law.^  The  burden  is  on  a 
party  claiming  to  be  within  the  exception  of  a  Sunday  statute 
to  prove  that  he  is  so.' 

§  1618.  Suits  to  enforce  contracts  made  on  Sunday. — A  con- 
tract or  agreement  made  on  Sunday,  in  states  where  such  laws 
exist,  will  not  be  enforced  in  a  court  of  law.°  The  ground 
upon  which  courts  have  refused  to  maintain  actions  on  con- 
tracts made  in  contravention  of  statutes  for  the  observance  of 
Sunday  is  the  elementary  principle  that  one  wlio  has  partici- 
pated in  a  violation  of  law  can  not  be  permitted  to  assert  in  a 
court  of  justice  any  right  founded  upon  or  growing  out  of  the 
illegal  transaction.'  The  plaintiff  can  not  recover  where,  in 
order  to  sustain  his  supposed  claim,  he  must  set  up  an  illegal 

'  Sayre   v.  Wheeler,  32  Iowa,  559;  court  must  submit  the  question  to  the 

Burns  v.  Moore,  76  Ala.  339  (no  emer-  jury.     "Western  Union  Tel.  Co.  v.  Esk- 

gency  shown  which  excused  taking  of  ridge,  7  Ind.  App.  208;  33  N.  E.  Rep. 

the  note  on  Sundaj').  238.     Of  keeping    open  a  shop,   etc., 

^  Ringgold's  Law  of  Sunday,  2J9.  it     was    said    in    Commonwealth    v. 

niaeUer    v.    State,    70    Ind.     310.  Harrison,  11  Gray  (Mass.),   808:    "It 

What  labor  would  be  work  of  neces-  is  for  the  jury  to  decide,  on  the  whole 

sity  is  a  question  of  fact  for  the  jury,  evidence,  whether  the   acts  "were  of 

Edgerton  v.  State,  <'.7  Ind.  588.     Such  necessity  and  charity.'' 

as  shaving  of  a  customer  by  a  barber  *Troewert  v.  Decker,  51  Wis.  46. 

on  Sunday.     Ungericht  d.  State,    119  =  Hill.  u.  Sherwood,  3  Wis.  343;  Mel- 

Ind.  379.     Where   the   evidence  is  of  choir  ti.  McCarty,  31  Wis.  252;  11  Am. 

such  a  character  that  there  can  be  but  Rep.  605,  is  to   the  same  effect,  and 

one    conclusion    logically     deducible  there  too  was  u  subsequent  promise ; 

from  it,  the  court  may,  as  a  matter  of  Cameron  v.  Peck,  37  Conn.  555;  First 

law,    construe   it,  but  when  different  Nat.  Bank  v.  Kingsley,  84  Me.  111. 

conclusions  are  deducible  from  it  the  ^  Cranson  v.  Goss,  107  IMass.  489. 
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agreement  to  which  he  himself  has  been  a  party.'  It  is  upon 
this  principle  that  a  bond,  promissory  note,  or  other  executory 
contract,  made  and  delivered  upon  Sunday,  is  incapable  of 
being  enforced,  or,  as  is  sometimes  said,  absolutely  void,  as 
between  the  parties.* 


§  1619.  The  same  subject  continued. — Payments  fully  made 
for  Sunday  labor  can  not  be  recovered  back  on  the  ground  that 
the  original  contract  was  invalid.  The  courts  will  neither  as- 
sist in  enforcing  such  a  contract,  nor  in  recovering  what  has 
been  paid  under  it,  but  will  leave  the  parties  where  they  have 
put  themselves,  they  being  in  pari  delicto.^  A  distinction  is 
made  by  the  authorities,  between  a  suit  to  enforce  a  promise  or 
undertaking  entered  into  on  Sunday  and  a  suit  on  contract 
made  on  Sunday  for  work  and  labor,  and  for  the  doing  of  any- 
thing, where  the  thing  to  be  done  is  afterwards  performed  by 
the  party.  It  would  be  a  fraud  in  one  who  has  received  the 
consideration  of  a  contract  on  a  week  day  to  set  up  the  inva- 


»  Fivas  V.  Nicholls,  2  Com.  B.  500, 
per  Maule,  J. :  "No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  ille- 
gal act."  Holman  v.  Johnson,  Cowp. 
341,  per  Lord  Mansfield.  Contracts 
in  violation  of  law  are  without  bind- 
ing force,  the  parties  thereto,  being  in 
delicto,  can  claim  no  rights  under 
them.  Johns  v.  Bailey,  45  Iowa,  241. 
"No  principle  of  law  is  better  settled 
than  that  no  action  will  be  main- 
tained upon  a  contract  made  in  viola- 
tion of  the  statute."  Wheeler  v.  Rus- 
sell, 17  Mass.  258,  per  Packer,  C.  J. 
In  Holt  V.  Green,  73  Pa.  St.  198;  13 
Am.  Eep.  737,  Mercur,  J.,  said: 
"The  test  whether  a  demand  con- 
nected with  an  illegal  transaction  is 
capable  of  being  enforced  by  law  is, 
whether  the  plaintiff  requires  the  aid 
of  the  illegal  transaction  to  establish 
his  case.  If  a  plaintiff  can  not  open 
his  case  without  showing  that  he  has 
broken  the  law,  a  court  will  not  assist 
him.    *    *    *   The  principle  to  be  ex- 


tracted from  all  the  cases  is,  that  the 
law  will  not  lend  its  support  to  a  claim 
founded  on  its  own  violation." 

^Patteet).  Greely,  13  Mete.  (Mass.) 
284;  Merriam  v.  Stearns,  10  Cush. 
(Mass.)  257;  Day  v.  McAllister,  15 
Gray  (Mass.),  433 ;  Towle  v.  Larrabee, 
26  Maine,464 ;  Pope  v.  Linn,  50  Maine, 
83;  Alleni).  Deming,  14N.  H.133.  Al- 
though the  note  is  made  payable  in 
another  state.  Arbuckle  v.  Eeaume, 
96  Mich.  243.  The  decision  in  Lea  v. 
Hopkins,  7  Pa.  St.  492,  indicates  that 
an  instrument  executed  on  Sunday, 
on  which  a  suit  can  not  be  maintained, 
may  be  admitted  in  court  as  evidence 
to  establish  an  indebtedness,  in  ac- 
knowledgment of  which  such  instru- 
ment was  given.  Rainey  v.  Oapps,  22 
Ala.  288.  An  agreement  made  on 
Sunday,  void  under  the  statute,  may 
be  proved  as  the  declarations  or  ad- 
missions of  the  plaintiff,  which  form 
a  part  of  the  res  gestce. 

'Calkins  v.  Seabury,  etc.,  Co.,  5 
S.  Dak.  299;  58  N.  W.  Rep.  797. 
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lidity  of  the  contract  because  made  on  Sunday.  He  re-affirms 
the  contract  by  receiving  the  consideration.  At  any  rate,  he 
is  bound  for  the  value  of  the  services.'  Laws  governing  the 
observance  of  Sunday  should  be  construed  so  as  to  give  them 
full  effect,  but  not  at  the  expense  of  all  the  rules  of  common 
honesty.  It  would  be  inequitable  to  allow  one  who  has  had  the 
benefit  of  an  illegal  contract  to  plead  that  illegality,  and  at  the 
same  time  to  hold  on  to  the  benefit  he  derived  therefrom.''  A 
municipal  officer  will  not  be  permitted  to  shield  himself  from 
responsibility  arising  upon  his  official  bond,  by  alleging  that 
it  was  executed  upon  the  Sabbath.  For  the  parties  to  be  pro- 
tected by  the  bond  are  ignorant  of  the  violation  of  law  com- 
mitted in  the  execution  and  delivery  of  it,  and  they  should  not 
be  compelled  to  suffer  from  the  illegality  of  an  act  over  which 
they  have  no  control.' 

§  1620.  Sales  made  on  Sunday. — Sales  made  on  Sunday  are 
in  violation  of  the  statute;  they  constitute  a  transaction  of  busi- 
ness, acts  of  common  labor,  or  work  of  one's  ordinary  calling, 
and  make  the  parties  liable  to  the  penalties  provided.*  Neither 
party  is  bound  by  contracts  wholly  executory  on  both  sides, 
mere  contracts  to  buy  and  sell.  If  the  sale  is  wholly  executed 
on  both  sides,  and  the  property  is  delivered,  and  the  money 
paid,  it  is  generally  agreed  that  both  parties  are  bound.  The 
seller  can  not  recover  his  property  nor  the  buyer  his  money.* 
The  statement  of  the  principle  is  that  when  both  parties  enter 

'  Meriwether  v.  Smith,  44  Ga.  541.  *  Cameron  v.  Peck,  37  Conn.  555; 

The  courts  in  the  later  cases  are  sel-  Thompson  v.  Williams,  58  N.  H.  248; 

dom  at  a  loss  to  fall  upon  some  expe-  Mueller  v.  State,  76  Ind.  310;  40  Am. 

dient  to  reach  the  ends  of  substantial  Eep.   245;    Calhoun    ».    Phillips,    87 

justice,  and  in  doing  so  show  a  dispo-  Ga.    482;    13    S.   E.   Rep.    593.      (A 

sition  to  recede  from  the  severer  rules  contract  of  sale  made  on  Sunday,  with 

declared  in  the  earlier  cases.     Many  no  delivery  of  the  property,  then  or 

of  them  now  hold  the  parties  to  the  afterwards,  is  void.)     Story  on  Sales, 

performance    of  a    Sunday    contract  (4th  ed.),  §§  500-502. 

whenever  it  is  necessary  to  prevent  ^  Horton   v.   Bufflngton,    105   Mass. 

fraud.     Harris  on  Sunday  Laws,  126,  399;  Cranson  v.  Goss,  107  Mass.  439; 

note.  Moore  v.  Murdock,  26  Cal.  514 ;  Block 

2  Haacket).  Knights  of  Liberty,  etc.,  v.  McMurry,   56  Miss.  217;  Foster  ii. 

Club,  76  Md.  429.  Wooten,  67  Miss.   540;    Chestnut  v. 

'  Commonwealth  v.  Kendig,  2  Pa.  Harbaugh,  78  Pa.  St.  473. 
St.  448. 
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into  an  illegal  contract,  without  fraud  on  the  part  of  either, 
the  courts  will  leave  the  contract  as  they  find  it,  and  deny  a 
remedy  to  either  party.'  A  delivery  of  the  goods  on  the  fol- 
lowing day,  in  order  to  make  a  sale,  must  be  accompanied  by 
circumstances  which  in  themselves  supply  the  necessary  ele- 
ments of  a  contract,  without  depending  upon  the  Sunday 
transaction  for  any  essential.^  Where  the  property  is  sold  and 
delivered  on  Sunday,  but  not  paid  for,  the  vendor  can  not  re- 
cover the  price  on  the  Sunday  bargain,  whether  it  be  an 
oral  promise  or  the  note  of  the  buyer.'  There  is  some  conflict 
of  authorities  upon  the  question  whether  a  vendee  will  be  al- 
lowed to  retain  the  property  without  paying  the  price.  In 
Adams  v.  Gay,*  it  was  held  that  in  all  cases  of  contracts 
entered  into  upon  Sunday,  if  either  party  have  done  anything 
in  execution  of  a  contract,  it  is  competent  for  him  upon  an- 
other day  to  demand  of  the  other  party  a  return  of  the  thing 
delivered,  or  where  that  is  impracticable,  compensation;  and  if 
the  other  party  refuse,  the  original  contract  becomes  thereby 
affirmed. 

§  1621.  The  same  subject  continued. — Possession  acquired 
from  an  illegal  transaction,  or  by  a  contract  fully  executed,  will 
often  avail  the  party  holding  it  as  a  sufiicient  title.  Neither 
party  is  allowed  to  impeach  its  validity  by  asserting  the  ille- 
gality of  his  own  act.  The  court  does  not  give  it  effect,  but 
simply  refuses  its  aid  to  undo  what  the  parties  have  already 
done.°  The  illegality  of  the  contract  can  be  set  up  neither  as 
a  basis  of  action  nor  as  a  ground  of  defense.^  Where  parties 
exchanged  horses  on  Sunday,  in  violation  of  the  Sunday  law, 
it  was  held  that  one  of  the  parties  could  not  tender  back  the 
horse  received  by  him  and  maintain  replevin  to  recover  pos- 

'  Cohn  V.  Heimbauch,  86  Wis.  176.  sory  note  given  for  property  sold  on 

See  also.  Smith  v.  Bean,  15  N.  H.  577.  Sunday;    Pike  o.  King,  16  Iowa,  49; 

'  Aspell  V.  Hosbein,  98  Mich.  117.  Troewert  v.  Decker,  51  Wis.  46,  a  well- 

' O'Donnell  u.  Sweeney,  5  Ala.  467,  considered  case;   Tucker  v.  West,  29 

assumpsit  on  a  promissory  note  given  Ark.  386,  giving  a  review  of  cases. 

on   Sunday  in  consideration  for  the  *  19  Vt.  358,  §  1276. 

purchase-price  of  a  horse;  Foreman  v.  ^  Myers  v.  Meinrath,  101  Mass.  366. 

Ahl  55  Pa.  St.  325,  action  on  promls-  ^  B.razee  v.  Bryant,  50  Mich.  136. 
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session  of  the  one  parted  with.'  But  there  are  conflicting  de- 
cisions on  this  point,  and  in  Michigan  replevin  was  held  main- 
tainable for  a  horse  sold  by  the  plaintiff  on  Sunday,  where  on 
a  subsequent  day  he  had  tendered  back  the  purchase-price  and 
demanded  the  property.^ 

§  1623.  Telegrams  on  Sunday. — The  question  nas  frequent- 
ly arisen  whether  a  contract  by  a  telegraph  company  to  trans- 
mit a  message  on  Sunday  falls  within  the  exception  in  favor 
of  works  of  necessity  and  charity.  Telegraph  companies  are 
permitted  to  keep  o])en  their  offices,  for  the  transmission  of 
messages,  on  Sunday,  because  there  are  emergencies,  involv- 
ing sometimes  life  and  sometimes  great  public  and  private  in- 
terests, requiring  that  messages  be  transmitted  on  that  day. 
Ordinarily  a  contract  made  on  Sunday  is  invalid,  but  a  con- 
tract to  transmit  a  message,  if  a  necessity  is  shown  for  receiv- 
ing or  transmitting  it  on  Sunday,  is  valid.*  A  contract  made 
on  Sunday,  for  the  transmission  and  delivery  of  a  telegram 
from  one  brother  to  another,  announcing  the  death  of  their 
father,  is  within  the  exception  of  cases  of  necessity,  if  not 
within  the  exception  in  favor  of  works  of  charity,  in  a  liberal 
sense  of  that  term.'  The  sending  of  a  telegram  is  an  act  of 
necessity  or  of  charity  when  it  is  sent  from  a  husband  to  his 
wife,  and  its  purpose  is  to  explain  a  protracted  absence  of  the 

'  Kelley  v.  Cosgrove,  83  Iowa,  229 ;  horse,  held  that  the  sale  was  illegal, 

17  L.  R.  A.  779,  and  note.    Where  a  null  and  void,  and  the   sellers   could 

horse  had  been  delivered  under  a  con-  recover  the  horse  if  not  restored  on 

tract  made  on  Sunday,   and  retaken  demand. 

by  force,  it  was  held  that  the  vendee        '  Western  Union  Tel.  Co.  v.  Yopst, 

could  maintain  replevin  therefor,  on  118  Ind.  248;  25  Am.  and  Eng.  Corp. 

the  ground  that  the  plaintiff  will  not  Cas.   519;  Gulf,  etc.,  Ry.  Co.  v.  Levy, 

be  allowed  to   recover  by  force  what  59  Texas,  542 ;  46  Am.  Rep.  269. 
the  law  would  not  have  aided  him  to        ''  Western  Union  Tel.  Co.  v.  Wilson, 

recover  peacefully.     Kinney  v.  Mc-  93  Ala.  32,  where  a  party  sent  to  his 

Dermot,  55  Iowa,  674.  brother    on    Sunday    this    telegram: 

^Winfield  v.  Dodge,  45  Mich.  355.  "Father  died  this   p.   m.     Come   at 

Tuckerw.Mowrey,  12  Mich.  378,  where  once."     The   company  having  negli- 

a  horse  was  sold  and  paid  for  on  Sun-  gently  failed  to  deliver  this  telegram 

day,  and   on  a  subsequent  day   the  in  time,   jury   gave  damages  ($275). 

sellers  tendered    back  the  purchase  On  appeal,  judgment  affirmed, 
price,  and  brought  replevin  for .  the 
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former  from  home,  and  to  announce  the  time  of  his  return.' 
An  emergency  requiring  immediate  action  to  prevent  serious 
loss  or  injury  may  occur  in  a  person's  usual  vocation  which 
would  make  the  work  of  delivering  and  transmitting  a  tele- 
graphic message  one  of  necessity.*  A  penalty  can  not  be  re- 
covered for  the  failure  to  perform  an  illegal  contract.  A  mes- 
sage reading  thus:  "Come  up  in  the  morning;  bring  all,"  is 
not  one  which  comes  within  the  statute  permitting  the  per- 
formance of  works  of  necessity.' 

§  1623.  Contracts  of  common  carriers. — A  common  carrier 
is  not  relieved  from  liability  because  the  contract  for  carriage 
was  made  on  Sunday.  His  liability  does  not  rest  in  contract 
alone,  but  is  one  imposed  by  law.'  A  passenger  traveling  on 
a  Sunday  excursion  train,  who  is  wrongfully  ejected  from  the 
train,  may  recover  the  damages  he  sustains;  the  fact  of  travel- 
ing on  that  day  not  barring  his  right  of  recovery. °  The  duty 
imposed  by  law  upon  the  carrier  of  passengers  to  carry  them 
safely,  as  far  as  human  skill  and  foresight  can  go,  exists  inde- 
pendently of  contract.  For  a  negligent  injury  to  a  passenger 
an  action  lies  against  the  carrier,  although  there  be  no  con- 
tract, and  the  service  he  is  rendering  is  gratuitous;  and  whether 
the  action  is  brought  upon  contract  or  for  failure  to  perform 
the  duty,  the  liability  is  the  same.*     According  to  the  prin- 

'  Burnett    v.   Western  Union   Tel.  *  Merritt  b.  Earle,  29N.  Y.  115;  86 

Co.,  39  Mo.  App.  599.    The  telegram  Am.  Dec.  292. 

sent  was  as  follows :    "Iwillbehome  '  Chicago,  etc.,  E.  Co.  u.  Graham,  3 

to-night."     Action  brought  for  statu-  Ind.  App.  28. 

tory  penalty.   See  opinion  by  Thomp-  *  Carroll   v.  Staten  Island,  etc.,  R. 

son,  J.,  for  a  discussion  of  definitions  Co.,  58  N.  Y.  126,  where  the  passenger 

of  necessity  and  charity  in  this  con-  took  his  passage  on  Sunday,  and  was 

nection.  being  carried  on  that  day  when  the  ac- 

'  Western  Union  Tel.  Co.  ■».  Yopst,  cident  happened  by  which  he  was  in- 

118  Ind.  248.  jured,  and  the  contract  was  illegal  on 

'  Rogers  v.  Western  Union  Tel.  Co.,  his  part,  being  in  violation  of  the  law 

78  Ind.  169;   Thompson  v.  Western  which  prohibited  traveling  on   that 

Union,   etc.,   Co.,   32   Mo.  App.  191,  day,  except  in  cases  of  necessity  or 

where  the  dispatch  was  on  ordinary  charity.      Hutchinson    on    Carriers, 

business,  and  the  company  was  pro-  §563.  In  Carroll  u.  Staten  Island,  etc., 

hibited  from  transmitting  it  unless  a  R.  Co.,  65  Barb.  (N.  Y.)  32,  the  court 

work  of  necessity.  said:   "  It  would  be  a  great  perversion 
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ciples  of  the  common  law,  applicable  to  common  carriers,  a  rail- 
road company  having  accepted  the  stock  to  be  transported  over 
its  road,  in  the  usual  course  of  transit,  it  at  once  became  its 
duty  to  forward  the  same  without  unnecessary  delay  or  deten- 
tion. And  if  injury  be  sustained  by  reason  of  any  neglect  of 
this  duty,  or  other  wrongful  act,  in  the  carrying  or  delivery  of 
the  cattle,  the  fact  of  their  having  been  received  to  be  carried, 
or  having  been  carried  on  Sunday,  can  afford  no  excuse  or  ex- 
oneration of  liability.' 

§  1624,  Loaning  money  on  Sunday. — In  states  where  secular 
business  is  forbidden  on  Sunday,  the  loaning  of  money,  to  be 
repaid  on  demand,  is  business  within  the  meaning  of  the  stat- 
ute, and  therefore  illegal  if  done  on  that  day,  and  it  has  been 
held  that  the  mere  fact  that  a  person  borrowing  money  on  Sun- 
day retains  it  and  converts  it  to  his  own  use  does  not  raise  an 
implied  promise  binding  in  law,  upon  which  an  action  can 
be  maintained.*  Where  the  defendant  borrowed  a  sum  of 
money  of  the  plaintiff  on  Sunday,  it  was  held  that  an  action 
could  not  be  maintained  to  recover  it,  whether  the  promise  to 
repay  was  evidenced  by  a  written  memorandum  or  by  a  verbal 
promise,  or  rested  upon  an  implied  one,  as  the  contract  was 
illegal,  because  made  on  a  day  when  the  making  of  contracts 
was  forbidden,  and  the  plaintiff  could  not  recover  upon  an 
act  forbidden  by  the  statute.'     Where  money  was  deposited  on 

of  right  and  of  law,  in  my  opinion,  to  carrier  of  livestock,  and  not  upon  any 

hold  that  a  common  carrier  may  invite  special  contract. 

and  receive  into  his  conveyance  a  pas-  *  Troewert  v.   Decker,  51  Wis.  46; 

senger  for  transportation  for  hire  on  37   Am.  Rep.  808;  Finn  v.  Donahue, 

Sunday, and  be  freed  from  all  suchduty  35  Conn.  216. 

and  responsibilty  for  his  preservation  ^Header  v.  White,  66  Maine,  90; 
and  safety  on  that  day  as  is  clearly  22  Am.  Rep.  551.  In  Maine  the  stat- 
due  and  required  by  law  on  the  other  ute  now  provides  that  the  party  who 
six  days  of  the  week."  Per  Smith,  J.  sets  up  the  illegality  of  a  Sunday  con- 
Essay  on  "Rights  of  a  person  suffer-  tract  by  way  of  defense,  before  he 
ing  injury  when  violating  the  Sunday  can  invoke  that  illegality,  must  re- 
law."  21  Cent.  L.  J.  525.  store  whatever  consideration  he  has 
'  Philadelphia,  Wilmington  and  Bal-  received  under  such  contract.  (Laws 
timore  R.  Co.  v.  Lehman,  56  Md.  209;  of  1880,  Ch.  194.)  First  Nat.  Bank  v. 
40  Am.  Rep.  415.  Action  of  damages  Kingsley,  84  Maine,  111 ;  Berry  v. 
for  delay  in  transporting  cattle  found-  Clary,  77  Maine,  482 ;  Wentworth  v. 
ed  upon  the  common  law  duty  and  Woodside,  79  Maine,  156. 
liability  of  the  company  as  a  common 
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Sunday  for  safe-keeping,  and  the  party  with  whom  it  was  de- 
posited kept  it  till  Monday  or  a  later  day,  and  then  used  it, 
iihis  was  held  to  be  a  conversion,  for  which  an  action  would 
lie;  and  the  depositor  may  waive  the  tort  and  maintain  an  ac- 
tion for  money  had  and  received,  such  waiver  having  the  effect 
of  converting  the  tort  into  a  constructive  contract,  taking  effect 
as  such  at  the  time  of  the  conversion.' 

§  1625.  Deeds,  mortgages  and  sealed  instruments  made  on 
Sunday. — The  effect  of  the  statute  upon  a  sealed  instrument  is 
the  same  as  upon  all  other  contracts.  A  bond  actually  made 
and  delivered  upon  that  day  can  not  be  the  basis  of  a  suit.^  In 
the  case  of  deeds  and  mortgages,  while  there  is  a  violation  of  law, 
if  made  on  Sunday,  in  most  states,  the  courts,  as  a  rule,  do  not 
interfere  with  them,  for  the  reason  that  a  party  to  such  a  con- 
tract is  not  in  a  position  to  invoke  the  aid  of  the  court.  In  a 
case  in  Georgia  where  a  trade  was  made  on  Sunday  whereby  a 
tract  of  land  was  sold  in  1865  for  ninety-two  thousand  dollars  in 
confederate  money,  and  the  deed  was  made  and  the  money  paid 
on  that  day,  and  suit  was  afterwards  brought  for  the  land,  it 
was  held  that  while  the  contract  was  illegal,  the  parties  being 
in  pari  delicto,  the  courts  would  not  interfere.'  The  signing  of 
an  instrument  on  Sunday  which  does  not  take  effect  until  de- 
livery does  not  invalidate  the  instrument.'  A  bond  signed  on 
Sunday  but  not  delivered  until  a  secular  day,  is  held  good  on 
the  elementary  principle  of  law  that  a  bond  is  not  executed  un- 
til delivered.^  The  acceptance  of  a  bond  on  a  secular  day 
-which  was  signed  on  Sunday  is  not  a  violation  of  law.  If 
some  steps  are  taken  toward  the  execution  of  a  contract  on  that 
day,  but  it  is  not  fully  consummated  until  a  secular  day,  the 
contract  so  executed  is  not  in  contravention  of  the   statute.^ 

'Tamplini).  Still,  77  Ala.  374;  Flan-  *  Beitenman's   Appeal,   55    Pa.   St. 

agan  v.  Meyer,  41  Ala.  132.  183;  Hall  v.  Parker,  37  Mich.  590. 

2FoxB.  Mensch,  3W.&S.  (Pa.)  444.  =  States.  Young,  23  Minn.  551. 

« Ellis  V.  Hammond,  57  Ga.  179.  In  «City  of  Evansvilleu.  Morris,  87 Ind. 
■Ohio  it  has  been  held  that  a  deed  269,  and  cases  cited.  In  Smiths.  Spar- 
made  on  Sunday  is  valid.  Swisher  u.  row,  4  Bing.  84,  Best,  C.  J.,  said  he 
Williams,  Wright  (Ohio),  754.  See  would  not  say  that  the  mere  ineep- 
Tracy  v.  Jenks,  15  Pick.  (Mass.)  465.  tion  of  a  contract  on  Sunday  would 
134 
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A  deed  may  be  drawn  up,  signed,  and  even  acknowledged  on 
Sunday,  but  if  not  delivered  until  a  subsequent  day,  it  is  a 
valid  deed,  whatever  might  be  the  effect  of  the  acknowledg- 
ment made  on  Sunday.'  A  deed  previously  signed  and  ac- 
knowledged but  delivered  on  Sunday,  will  pass  the  title  to  the 
grantee.^  In  South  Carolina,  where  the  English  statute  has 
been  re-enacted,  it  was  held  that  the  execution  of  a  mortgage  on 
Sunday  did  not  fall  within  the  penalty  of  the  act,  as  it  was  not 
an  act  done  within  the  ordinary  calling  of  the  parties.^ 

§  1626.  Eatiflcatlon  of  contracts  made  on  Sunday. — It  is  a 

general  rule  that  where  the  consideration  of  a  contract  is  either 
wicked  in  itself  or  prohibited  by  law  the  contract  is  absolutely 
void  and  incapable  of  ratification.'  And  there  are  cases  in 
which  this  rule  has  been  applied  to  contracts  made  in  violation 
of  Sunday  laws.*  In  Maine  the  court  has  decided  that  a  con- 
tract made  on  Sunday  is  incapable  of  being  confirmed  or  rati- 
fied by  any  act  of  the  parties  done  on  a  subsequent  day.*  It 
was  there  held  that  a  promissory  note  given  on  Sunday  is  void, 
as  between  the  parties,  and  a  subsequent  promise  to  pay  it  will 
not  make  it  valid.'  The  reason  given  by  the  courts  why  such 
a  contract  is  incapable  of  being  confirmed  or  ratified  is  that  in 

avoid  it,  if  completed  the  next  day,  ^  Armstrong  v.  Toler,  11  Wheaton 

but  if  most  of  the  terms  were  settled  (U.  S.),  258;  Coppell  v.  Hall,  7  Wall, 

on  Sunda}',  and  the  mere  signature  (U.  S.)  542;  2  Kent's  Commentaries 

referred  to  the  next  day,  such   a  con-  *  Bradley  v.   Rea,   103    Mass.   188 

tract  could  scarcely  be  supported.  Eyno    v.   Darby,   20  N.  J.   Eq.   231 

•  Love  V.  Wells,  25  Ind.  503 ;  87  Am.  Eeeves  v.  Butcher,  31  N.  J.  Law,  224 

Dec.  375.     The  fact  that  the  acknowl-  Finn  v.  Donahue,  35  Conn.  216. 

edgment  was  taken  on  Sunday  is  im-  ^  Plaisted  v.  Palmer,  63  Maine,  576, 

material.    Schwab  v.  Rigby,  38  Minn.  Peters,  J.  Also  in  Mississippi,  Kountz 

395.  V.  Price,  40  Miss.  341. 

^Shumant).  Shuman,  27  Pa.  St.  90.  'Pope  u.  Linn,  50  Maine,  83.     "If 

Delivery  of  the  deed  is  the  consum-  the  note  was  made  in  violation  of  law 

mation    of    the    transaction   through  and  was  therefore  illegal,  a  subsequent 

which  the  title  is   transferred,    and  promise  to  pay  it  would   not  make  it 

when  this  has  been  done  the  contract  any  the  less  illegal.     The  transaction, 

is  fully  executed  and  no  relief  from  illegal  at  its  inception,  would  not  be 

the  illegal  transaction   can  be  had  in  purged  of  its  illegality  by  a  subsequent 

the    law.     Greene    v.     Godfrey,    44  promise  to  perform  it.    The  doctrine 

I\Iaine,  25.  of  ratification  is  not  applicable  to  such 

'  Hellams  v.  Abercrombie,  15  S.  Car.  a  case." 
110;  40  Am.  Rep.  684. 
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suing  upon  the  original  contract  after  its  ratification  by  the 
defendant,  it  would  still  be  necessary  for  the  plaintiff  in  prov- 
ing his  case  to  show  his  own  illegal  act  in  making  the  contract 
at  first.' 

§  1627.  The  same  subject  continued. — But  the  better  rule 
seems  to  be  that  a  contract  made  on  Sunday  being  voidable, 
may  be  ratified  upon  a  secular  day,  and  that  it  then  becomes 
as  valid  and  binding  as  though  entered  into  in  the  first  in- 
stance upon  a  day  other  than  Sunday.^  Contracts  of  this  kind 
are  not  rendered  void  as  being  illegal  at  common  law,  but  their 
illegality  consists  merely  in  being  mala  prohibita,  not  mala  in 
se.  They  may  be  made  obligatory  by  the  subsequent  acts  of 
the  parties.'  In  a  leading  case  in  Vermont  the  court  expressed 
the  opinion  that  contracts  made  on  Sunday  should  be  held  an 
exception  in  some  sense  from  the  general  case  of  contracts 
which  are  void  for  illegality.  They  are  not  tainted  with  any 
general  illegality,  but  are  illegal  only  as  to  the  time  they  are 
undertaken.  It  is  not  sufficient,  to  avoid  them,  that  they  have 
grown  out  of  a  transaction  on  the  Sabbath,  and  although  closed 
up  on  that  day,  yet  if  affirmed  upon  another  day  they  become 
valid.*  It  has  been  held  that  a  note  void  because  made  on 
Sunday  may  be  ratified  by  an  express  promise  made  on  a  week 
day  to  pay  it.'     In  a  recent  case  in  Indiana  it  was  held  that  the 

^  Day  V.  McAllister,  15  Gray  (Mass.),  subsequent  promise  ratified  an  award 

433;  Cranson  D.  Gobs,  107  Mass.  439.  made  on   Sunday,  so  that  an  action 

^Williams  v.   Lane,   87  Wis.   152;  would  lie  on  the  award. 
Russell  V.   Murdock,   79   Iowa,   101;        =  Tucker ij.West,  29  Ark.  386;  Clough 

VanHovenu.Irish,  3McCrary  (U.S.),  v.  Davis,  9  N.  H.  500.     In  Smiths. 

443;    Kuhns    v.   Gates,   92   Ind.   66;  Case,  2  Ore.  190,  the  plaintiff  lent  the 

City  of  Evansville  v.  Morris,  87  Ind.  defendant  money  and  took  his  note 

269;    Daniel    on   Negotiable   Instru-  on  Sunday.     On   a  subsequent  week 

ments,  269,  §  69 ;  Story  on  Contracts,  day  the  defendant  promised  to   pay 

§  619.  the  money.    The   complaint  set  out 

'  Perkins  v.  Jones,  26  Ind.  499.  the  note  and  the   new  promise.     On 

'  Adams  v.  Gay,  19  Vt.  358.   In  this  demurrer  it  was  held  that  the  reten- 

case  the  purchaser  refused,  at  the  re-  tion  of  the   money  loaned   and  the 

quest  of  the  vendor,  to  rescind  the  promise  to  pay  it  was  a  ratification  of 

contract  and  return  the  thing  sold,  the  contract.     Russell  v.  Murdock,  79 

and  this  was  held  to  be  an  affirmation  Iowa,   101,   partial  payment   by  one 

of  the  Sunday  bargain   and  to  render  joint  maker  is  a  ratification  for  other 

the  purchaser  liable.      In  Sargeant  v.  joint  makers. 
Butts,  21  Vt.  99,  it  was  held  that  a 
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contract,  if  made  on  Sunday  and  not  ratified  on  a  secular  day, 
was  voidable;  but  if  it  was  ratified  on  a  secular  day  it  then 
became  binding  and  could  not  be  avoided.' 

§  1638.  Ratification  of  contract  of  sale  by  retention  of  prop- 
erty.— The  decisions  are  conflicting  upon  the  question  whether 
the  vendee  becomes  liable  ( either  under  a  new  contract  or  by 
reason  of  the  ratification  of  the  old  one)  when  he  takes  posses- 
sion of  the  thing  sold  on  some  other  day,  after  making  a  pur- 
chase of  it  on  Sunday.^  Sunday  contracts,  it  has  been  said, 
may  be  ratified  upon  a  consideration  that  essentially  makes  a 
new  contract,  as  when  property  or  something  of  value  has  been 
obtained  through  the  means  of  a  contract  made  on  Sunday, 
and  a  promise  afterwards  made  to  pay  for  it.  In  such  case, 
keeping  the  property  and  making  the  promise  constitute  the 
new  contract  or  ratification.'  Where  a  note  was  given  on  Sun- 
day for  the  price  of  a  horse  sold  on  that  day,  and  the  buyer 
afterwards  made  payments  on  account  of  the  note,  it  was  held 
that  these  payments,  coupled  with  his  retaining  the  horse  in 
his  possession,  were  a  ratification  of  the  contract  entitling  the 
vendor  to  recover  the  sum  remaining  due  on  the  note.'  The 
rule  laid  down  by  the  court  in  Wisconsin  that  where  a  contract 
otherwise  valid  is  void  by  reason  of  having  been  made  on  Sun- 
day, as  where  property  is  sold  and  delivered  on  that  day  on 
credit,  a  subsequent  promise  to  pay  for  the  goods,  made  on 
any  day  other  than  Sunday,  is  valid,  and  an  action  can  be 
maintained  on  such  new  promise.  The  court  further  stated 
that  the  cases  all  recognize  the  existence  of  this  rule,  although 
they  are  not  uniform  in  assigning  the  reason  for  it.°     In  a  case 

'Williamson     v.    Brandenberg,    6  '  Catlettu.  Trustees  of  M.E.  Church, 

Ind.  App.  97;  32  N.   E.   Rep.   1022.  62  Ind.  366,  per  Biddle,  J. 

In  this  case  there  was  a  retention  of  *  Sumner  v.  Jones,  24  Vt.  317. 

the  property,  as  well   as  a  subsequent  ^  Melchoir  v.  McCarty,  31  Wis.  252. 

promise.    Banks  u.Werts,  18  Ind.  203.  Whether    the   action  of    the   parties 

Subsequently  to  the  Sunday  on  which  works  a  technical   ratification  of  the 

the  contract   was  made,   the  parties  Sunday  contract  making  it  good  from 

had  acted  on  it  as  valid,  and  there  the  first,  or  makes  a  new  contract,  is 

had  been  a  part  payment.     Held  suf-  immaterial.    McKinney  v.  Demby,  44 

ficient.  Ark.  74. 

'  Benjamin  on  Sales,  6a  (Bennett's 
ed.),  500. 
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in  Rhode  Island,  where  the  plaintiff  sold  and  delivered  to  de- 
fendant on  Sunday  a  pair  of  horses,  and  on  Tuesday  following 
paid  two  hundred  dollars  and  gave  a  note  for  one  hundred  and 
forty  dollars,  which  was  sued  upon,  the  court  held  that  as  the 
contract  was  invalid  only  on  account  of  the  time,  reason  and 
the  weight  of  authority  were  in  favor  of  allowing  a  ratification, 
more  especially  where  the  defendant  retains  the  property. 
And  either  on  the  ground  of  ratification  or  of  a  new  promise, 
for  which  the  retention  of  the  property  would  be  a  sufficient 
consideration,  the  plaintiff  was  entitled  to  recover.'  The  En- 
glish authorities  have  not  gone  to  the  extent  that  a  promise 
can  be  implied  from  the  mere  fact  of  a  retention  of  the  prop- 
erty, or  that  subsequent  payments  are  equivalent  to  an  express 
promise,  but  it  has  been  held  that  a  subsequent  promise  is 
sufiicient  to  sustain  a  recovery  for  the  value  of  the  property. 
In  the  leading  case  of  Williams  v.  Paul,  it  was  held  that  where 
an  avoidable  sale  was  made  on  Sunday,  and  the  buyer  retained 
the  thing  bought,  and  afterwards  made  a  new  promise  to  pay, 
he  was  liable,  not  for  the  agreed  price,  but  on  a  quantum  mer- 
uit.' 

§  1629.    Notes    and  bills. — A  note  made  on  Sunday  is  not 
void  at  common  law,  and  in  a  suit  on  a  foreign  note  any  for- 

'  Sayles  ».  Wellman,  10  E.  I.  465,  tion  by  the  defendant,  of  goods  which 

per  Potter,  J. :     "In  Perkins  v.  Jones,  had  been  sold  to  him  on  Sunday.  The 

26  Ind.  449,  it  was  held  that  the  mere  courts, in  some  states,  have  been  rather 

retention  of  property  or  money  re-  inclinedtofollowtheopinion  of  Parke, 

ceived  on  a  Sunday  contract  was  not  B.,  than  the  decision  in  Williams  «. 

an  affirmance  of  the  contract,  but  that  Paul,- 6  Bing.  653.     Butler  ».  Lee,  11 

it  might  be  ratified  by  a  subsequent  Ala.  885;  Day  v.  McAllister,  15  Gray 

promise."  (Mass.)  433.     In Tuckerman  t).  Hink- 

2  Williams  v.  Paul,  6  Bing.  653  (19  ley,  9  Allen  (Mass.),  452,  it  is  said  by 
E.  C.  L.  295),  4  M.  &  Payne,  532;  Chapman,  J.,  that  "the  case  of  Wil- 
Bailey's  Conflict  of  Judicial  Decision,  liamsti.  Paul,6Bing.  653,  *  *  *  is  not 
56.  But  in  Simpson  v.  Nicholls,  3  M.  to  be  relied  on."  In  Boutelle  v.  Me- 
&  W.  240,  decided  later,  Parke,  B.,  ex-  lendy,  19  N.  H.  196,  Williams  v.  Paul, 
pressed  a  doubt  whether  the  decision  6  Bing.  653,  is  overruled,  and  the  case 
in  Williams  v.  Paul,  6  Bing.  653,  of  Simpson  v.  Nicholls,  3  M.  &  W. 
could  be  supported  in  law.  Simpson  240,  followed,  and  the  court  held  that 
».  Nicholls,  3  M.&W.  240.  It  was  held  "an  illegal  contract  is  incapable  of 
that  a  replication  was  bad,  which  set  ratification,  or  of  becoming  the  con- 
up  a  promise  implied  from  the  reten-  sideration  of  a  subsequent  promise." 
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eign  statute  invalidating  it  must  be  proved.*  Unless  restrained 
by  statute  a  party  may  draw,  make,  indorse,  or  accept  bills  and 
notes  on  Sunday,  and  such  acts  will  be  as  valid  as  if  done  on 
any  other  day.^  Where,  by  statute,  contracts  can  not  be  en- 
tered into  on  Sunday  or  secular  business  legally  conducted, 
bills  and  notes  executed  and  delivered  on  that  day  fall  within 
the  interdiction.'  Notes  made  on  Sunday  are  generally  spoken 
of  as  void,  but  nothing  more  is  meant  than  that  such  notes  are 
void  for  the  purpose  for  which  they  are  attempted  to  be  used; 
void  as  the  foundation  of  claims  sought  to  be  established  by 
them.*  But  it  is  delivery  that  completes  a  contract,  and  if  the 
bill  or  note  be  delivered  on  another  day,  it  will  be  valid,  al- 
though dated  and  signed  on  Sunday.^  The  indorsement  of  a 
bill  or  note  on  Sunday  stands  on  the  same  footing  as  drawing 
a  bill  or  making  a  note,  and  the  indorsee  can  not  sue  upon  such 
an  indorsement,  either  in  his  own  name  or  in  another's  for  his 
benefit.*  The  indorser  of  a  note,  when  the  indorsement  was 
not  made  on  Sunday,  is  estopped  in  an  action  on  the  note 


iQ'Eourke  v.  O'Rourke,  43  Mich. 
58.  In  jNIissouri  a  promissory  note 
executed  and  delivered  on  Sunday  is 
not  void.  Glover  v.  Cheatham,  19 
Mo.  App.  656.  Nor  in  the  state  of 
Washington;  Main  v.  Johnson,  7 
Wash.  321. 

^Begbie  v.  Levi,  1  Oromp.  &  J.  180; 

1  Tyr.  130;  Thompson  on  Bills,  171; 
Daniel  on  Negotiable  Instruments, 
§  69. 

'  Arbuckle  v.  Eeaume,  96  Mich.  243 ; 
Pope  V.  Linn,  50  Maine,  83  ;  Finney  v. 
Callendar,  8  Minn.  41;  Bramhall  u. 
Van  Campen,  8  Minn.  13;  Ball  v. 
Powers,  62  Ga.  757 ;  Fivaz  v.  Nicholls, 

2  Com.  B.  501 ;  Reynolds  v.  Steven- 
son, 4  Ind.  619,  suit  on  a  note.  Plea, 
that  the  note  viJas  made,  executed  and 
delivered  on  Sunday.  Demurrer  to 
the  plea  ordered,  and  on  error,  the 
court  said:  "It  is  admitted  that  the 
note  in  question  was  made  on  Sun- 
day.   Then  the  record  presents  this 


question :  Did  the  making  of  it  con- 
stitute an  act  of  "common  labor?' 
We  think  the  statute  intended  to  pro- 
hibit every  description  of  secular  busi- 
ness not  within  the  exceptions  pointed 
out  by  itself.  The  executing  of  this 
note  was  secular  business,  and  not 
embraced  by  the  exceptions."  In  an 
action  on  a  note  dated  on  Sunday  the 
burden  is  on  the  plaintiff  to  show  that 
it  was  in  fact  executedon  a  day  which 
was  not  Sunday.  Hauerwas  w.  Good- 
loe,  101  Ala.  162;  13  So.  Rep.  567. 

*  Pope  V.  Linn,  50  Maine,83 ;  §§  1275, 
1276. 

'^Conrad  v.  Kinzie,  105  Ind.  281; 
Lovejoy  v.  Whipple,  18  Vt.  379.  Able 
review  of  cases  by  Redfleld,  J.  Hilton 
V.  Houghton  et  al.,  35  Maine,  143; 
King  V.  Fleming,  72  111.  21. 

^  First  Nat.  Bank  v.  Kingsley,  84 
Maine,  111;  Benson  v.  Drake,  55 
Maine,  555. 
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from  setting  up  its  invalidity  on  the  ground  that  it  was  executed 
by  the  maker  on  that  day.' 

§  1630.  Bona  fide  holder  of  a  note  made  on  Sunday. — A. 

promissory  note,  given  and  received  on  Sunday,  and  void  as 
between  the  original  parties,  might  be  equally  void  in  the  hands 
of  a  subsequent  holder  who  took  it  with  notice  of  the  original 
illegality.*  Even  if  the  note  bore  date  on  a  Sunday,  that  fact 
would  not  be  conclusive  evidence  that  the  holder  took  it  with 
such  notice;  for,  although  dated  on  Sunday,  it  might  have 
been  delivered  on  another  day,  and  so  be  valid  even  as  between 
the  original  parties.'  Where  a  party  makes  and  puts  in  circu- 
lation a  negotiable  note,  purporting  to  be  made  and  bearing 
date  on  some  secular  day,  he  is  estopped  as  against  an  innocent 
bolder,  from  showing  that  it  was  actually  executed  and  deliv- 
ered on  Sunday.*  A  negotiable  promissory  note,  made  and 
delivered  on  Sunday,  although  illegal  and  voidable  as  between 
the  original  parties  thereto,  yet,  when  indorsed  before  maturity, 
to  a  bona  fide  and  innocent  holder,  without  notice  of  any  defect, 
can  not  be  impeached  in  the  hands  of  such  innocent  indorsee. ° 
In  the  case  of  Cranson  v.  Goss,  the  contract  which  was  the 
consideration  of  the  note  in  suit  was  made  on  Sunday,  and  the 
note  was  made,  signed  and  fully  delivered  on  Sunday  to  the 
original  payee,  but  bore  date  of  a  secular  day;  the  plaintiff  was 
a  bona  fide  holder  of  the  note  for  a  valuable  consideration,  and 
took  it  before  it  became  due,  without  notice  of  any  defect,  ille- 
gality, or  other  infirmity,*  it  was  held  that  the  plaintiff,  not 
having  participated  in  any  violation  of  law  and  having  taken 
the  note  before  its  maturity  for  good  consideration,  and  with- 
out notice  of  any  illegality  in  its  inception,  might  maintain  an 
action  thereon  against  the  maker.  To  hold  otherwise  would  be 
to  allow  that  party,  who  alone  had  been  guilty  of  a  breach  of 

'  Prescott  Nat.  Bank  v.  Butler,  157  *  Knox    v.    Clifford,    38  Wis.  651 ; 

Mass.  548.  Johns  v.  Bailey,  45  Iowa,  241. 

"Allen  V.  Doming,  14  N.  H.   133;  =  State,  etc.,  Bank  ».  Thompson,  42 

Cranson  v.  Goss,  107  Mass.  439.  N.  H.  69. 

8  Hill  f.  Dunham,  7  Gray  (Mass.),  «  Cranson  v.  Goss,  107  Mass.  439. 
643 ;    Hilton  v.  Houghton,  35  Maine, 
143. 
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the  law,  to  set  up  his  own  illegal  act  as  a  defense  to  the  suit 
of  an  innocent  party.' 


'  The  current  of  American  and  En- 
glish decisions  concur  in  this  view: 
Begbie  v.  Levi,  1  Cr.  &  Jerv.  180; 
Houliston  y.Parsons,9Up.  Can.  (Q.B.) 
681 ;  Crombie  v.  Overholtzer,  11  Up. 
Can.  55 ;  Bank  of  Cumberland  v.  May- 
berry,  48  Maine,  198;  Saltmarsh  v. 
Tuthill,  13  Ala.  390.  A  note  actually 
made  on  Sunday,  but  dated  on  the  fol- 
lowing Monday  to  give  it  credit,  is  not 


necessarily  void.  Though  made  con- 
trary to  and  in  violation  of  law,  the 
statute  has  not  declared  them  void 
under  all  circumstances ;  the  invalid- 
ity is  only  implied  from  the  prohibi- 
tion of  Sunday  business,  and  a  bona 
fide  holder  of  such  note  is  protected. 
Vinton  v.  Peck,  14  Mich.  287,  citing 
Rockwell  V.Charles,  2  Hill  (N.Y.),499; 
Vallett  V.  Parker,  6  Wend.  (N.Y.)  615. 
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§  1631.    State  laws  impairing  the  obligation  of  contracts. — 

The  constitution  of  tlie  United  States  provides  that  no  state 
shall  pass  any  "law  impairing  the  obligation  of  contracts.'" 
The  provision  does  not  apply  to  a  statute  in  respect  to  contracts 
made  after  its  passage.  It  is  only  those  in  existence  when  the 
hostile  law  is  passed  that  are  protected  from  its  effect.*  When 
parties  have  entered  into  a  contract,  valid  at  the  time  by  the 
laws  of  the  state,  it  is  not  competent  for  the  legislature  or  the 
courts  of  the  state  to  impair  the  obligation  of  that  contract.' 
The  provision  applies  to  implied  contracts  as  well  as  to  express 
ones.  The  constitution  makes  no  distinction  between  the  one 
class  of  contracts  and  the  other.'  The  invalidity  of  the  state 
law,  as  impairing  the  obligation  of  contracts,  does  not  depend 
upon  the  extent  of  the  change  which  the  law  effects  in  the  con- 
tract. Any  deviation  from  its  terms,  by  postponing  or  accel- 
erating the  period  of  its  performance,  imposing  conditions  not 
expressed  in  the  agreement,  or  dispensing  with  the  performance 
of  those  which  are  expressed,  however  minute  or  apparently  im- 
material in  their  effect  upon  the  contract,  impairs  its  obligation.' 
It  is  immaterial  whether  the  law  impairing  the  obligation  of  the 
contract  is  an  ordinary  act  of  legislation  or  is  embodied  in  the 

'  Constitution  of  the  United  States,  U.    S.   388;    Denny  v.   Bennett,   128 

art.  1,  §  10.      Tiiis  clause  was  intro-  U.  S.   489;    Powell   v.    Madison,   107 

duced    into    the  constitution  on   ac-  Ind.  106;    People's  Savings  Bank  v. 

count  of  the  financial  condition  of  the  Tripp,  13  R.  I.  621. 

country  at  the  close  of  the  Revolution-  ^  Chicago  v.  Sheldon,  9  Wall.  (U.S.) 

ary  War.     It  was  apprehended  that  50;  Robinson  ti.  Magee,  9  Cal.  81.  The 

the  states  would  repudiate  their  debts  obligation  of  a  contract  consists  in  its 

unless  restrained  by  some  provision  binding  force  on  the  party  who  makes 

of  this  kind.    There  was  a  strong  de-  it.     This  depends  on  the  laws  in  ex- 

sire  to  issue  paper  money,  and  make  istence  when  it  is  made ;   these  are 

it  circulate,,  even  when  that  involved  necessarily  referred  to  in  all  contracts, 

the  discharge  of  previous  contracts  in  and  form  a  part  of  them,  as  the  meas- 

an  almost  worthless   currency.    The  ure  of  the  obligation  to  perform  them 

states  were  also  much  inclined  to  make  by  the  one   party,  and  the  right  ac- 

such  liberal  provision  for  the  debtor  quired   by  the  other.     McCracken  v. 

class  as  would  result  in  great  injury  Hayward,  2  How.  (U.  S.)  608;  Curran 

and  detriment  to  the  class  of  creditors,  u.  State  of  Arkansas,  15  How.  (U.S.) 

and  to  the  serious  impairment  of  pub-  304. 

lie  and  private  credit.      Black's  Con-  *  2  Story  on  the  Constitution,  §  1377 ; 

stitutional    Laws,    522;    Edwards    v.  Fisk    v.   Jefferson    Police    Jury,   116 

Kearzey,  96  U.  S.  595.  U.  S.  131. 

2  Lehigh  Water  Co.  v.  Easton,  121  ^  Green u.  Biddle,  8  Wheat. (U.  S.)  1. 
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organic  law  of  the  state.  It  is  the  settled  interpretation  in 
reference  to  this  clause  of  the  constitution  that  a  state  consti- 
tution is  a  law  within  the  meaning  thereof.' 

§  1632.  The  same  subject  continued. — No  act  of  the  legisla- 
ture can  alter  the  nature  and  legal  effect  of  an  existing  contract 
to  the  prejudice  of  either  party .^  Statutes  which  change  the 
rules  relating  to  the  discharge  of  contracts,  the  medium  of  pay- 
ment, or  the  measure  of  damages,  are  unconstitutional  if  ap- 
plied to  contracts  made  before  their  passage.'  The  clause  in 
the  constitution  of  Georgia,  adopted  in  1868,  prohibiting  any 
court  from  giving  judgment  on  or  enforcing  any  debt,  "the 
consideration  of  which  was  a  slave,  or  the  hire  thereof,"  had 
DO  effect  on  a  contract  made  previous  to  it,  although  the  con- 
sideration of  the  contract  was  a  slave."*  An  enactment  of  the 
confederate  states,  enforced  as  a  law  of  one  of  the  states  com- 
posing that  confederation,  sequestering  a  debt  owing  by  one 
of  its  citizens  to  a  citizen  of  a  loyal  state  as  an  alien  enemy,  is 
void.*  The  word  "contracts"  in  this  provision  of  the  consti- 
tution is  to  be  interpreted  broadly  and  liberally,  so  as  to  in- 
clude all  obligations  which  should  be  enforced  and  held  sacred 
growing  out  of  agreements,  express  or  implied,  for  which 
there  is  a  valuable  consideration.  Acceptance  of  a  gift  upon 
certain  specified  terms  creates  a  contract,  and  an  act  of  the 
legislature  authorizing  the  use  of  the  gift  upon  altered  terms 
is  unconstitutional. ° 

§  1633.  Congress  not  prohibited  by  the  constitution  from 
passing  such  laws. — There  is  nothing  in  the  constitution  which 

'  Railroad  Company  v.  McClure,  10  tution.      Church  v.  Kelsey,  121  U.  S. 

Wall.   (U.  S.)  511;  Gray  i;.  Davis,  1  282. 

WoodsdJ.  S.  Cir.),420;  Gunn  i).  Bar-  ^gj^g  ^    Dedham  Bank,  15  Mass. 

ry,  15  Wall.    (U.  S.)  610;    White  ».  447. 

Hart,  13  Wall.  (U.S.)  646;  Williams d.  ^Dundas  v.  Bowler,  3  McLean  (U. 

Bruffy,  96  U.  S.  176;  Jefferson  Branch  S.  Cir.),  397;  Abercrombie  v.  Baxter, 

Bank  v.  Skelly,  1  Black  (U.  S.),  436;  44  Ga.  36. 

Dodge  D.  Woolsey,  18  How.   (U.  S.)  « White  v.  Hart,   13  Wall.  (V.  S.) 

331 ;   Lehigh  Valley  E.  Co.  v.  McFar-  646. 

Ian,  31  N.  J.  Eq.  706.     A  state  consti-  =  Williams  v.  Brufiy,  96  V.  S.  176. 

tution  is  not  a  contract  within  the  ^  Cary Library  ».  Bliss,  151  Mass.  364. 
meaning  of  this  clause  of  the  consti- 
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forbids  congress  from  passing  laws  which  impair  the  obliga- 
tion of  contracts.'  There  are  many  express  powers  conferred, 
such  as  the  power  to  declare  war,  levy  duties  and  regulate^ 
commerce,  the  exercise  of  which  affects  more  or  less  the  value 
of  contracts.  The  embargo  acts,  passed  during  the  administra- 
tion of  President  Jefferson,  not  only  impaired  but  destroyed 
numerous  contracts  entered  into  upon  the  assumption  that 
commercial  relations  were  to  continue  uninterrupted,  but  the 
acts  were  adjudged  constitutional  on  the  ground  that  the  power 
to  make  them  was  incidental  to  and  a  corollary  from  the  right 
to  regulate  commerce.^  The  bankrupt  act  of  1841  impaired  the 
obligation  of  contracts,  yet  it  was  held  constitutional  under  the 
express  power  given  to  congress  over  that  subject.'  While 
congress  is  not  prohibited  from  passing  a  law  impairing  the 
obligation  of  contracts,  a  law  not  made  in  pursuance  of  an  ex- 
press power,  which  necessarily  and  in  its  direct  operation  im- 
pairs the  obligation  of  contracts,  is  inconsistent  with  the  spirit 
of  the  constitution.' 

§  1634.   Contracts  of  the  United  States  with  its  citizens. — 

The  contracts  of  the  United  States  with  its  citizens,  if  made  in 
accordance  with  law  and  without  fraud,  are  no  more  subject  to 
rescission  by  the  government  than  ordinary  engagements  be- 

' Evans  v.   Eaton,   1   Peters   C.  C.  note;     Kunzler    v.    Kohaus,    5    Hill 

(U.  S.)   322;    Metropolitan    Bank   v.  (N.Y.),  317. 

Van  Dyck,  27  N.  Y.  400;  Mitchell  v.  *  Hepburn  ti.Griswold,8Wall.("U. 8.) 

Clark,  110  TJ.  S.  633.     "Mr.  Gerry  en-  603.      The  acts   of    congress  known 

tered  into    observations    inculcating  as  the  legal-tender  acts  are  constitu- 

the  importance  of  public  faith,  and  tional  as  applied  to   contracts   made 

the  propriety  of  the  restraint  put  on  before  their  passage.     Legal  Tender 

the  states  from  impairing  the  obliga-  Cases  (1870), 12  Wall.  (U.  S.)  457,  over- 

tion  of   contracts,  alleging  that  con-  ruling  Hepburn  v.  Griswold,  8  Wall, 

gress  ought  to  be  laid  under  the  like  (TJ.  S.)   603;   Juillard  v.   Greenman, 

prohibitions.     He  made  a  motion  to  110  U.  S.  421 ;    George  ik  Concord,  45 

that  effect.     He  was  not  seconded."  N.  H.434;  Shollenberger  v.  Brinton, 

Madison's   Debates    in    the    Federal  52  Pa.  9.     An   act  of  the   Canadian 

Convention,  5  Ell.  Deb.  546.  parliament  impairing  the  obligation 

^  Metropolitan  Bank  v.  Van  Dyck,  of  contracts  will  be  enforced  in  the 

27  N.  Y.   400;  Gibbons   v.   Ogden,  9  courts  of  the  United  States.     Canada 

Wheat.  (U.  S.)  1.  Southern   Ry.    Co.    v.  Gebhard,    109 

^In  re  Klein,  1  How.   (U.  S.)  277,  U.  S.  527. 
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tween  man  and  man  without  the  consent  of  both  parties.'  The 
United  States  are  as  much  bound  by  their  contracts  as  indi- 
viduals. They  I  can  not  legislate  back  to  themselves,  without 
making  compensation,  the  lands  they  have  given  to  railroad 
■corporations  to  aid  in  the  construction  of  railroads.^  When 
the  government  enters  into  a  contract  it  lays  down  its  constitu- 
tional authority,  and  has  only  the  same  rights  and  is  subject 
to  the  same  obligations  as  an  individual.' 

§  1635.  Retroactive  laws. — If  a  state  statute  does  not  impair 
the  obligation  of  contracts,  or  partake  of  the  nature  of  a  bill 
of  attainder,  or  an  ex  post  facto  law,  its  retrospective  character 
does  not  make  it  inconsistent  with  the  provisions  of  the  con- 
stitution.* The  constitution  of  the  United  States  does  not  pro- 
hibit the  states  from  passing  retrospective  laws  generally,  but 
only  ex  post  facto  laws.  The  phrase  ex  post  facto  laws  relates  to 
penal  and  criminal  laws,  which  punish  a  party  for  acts  ante- 
cedently done,  and  not  to  civil  proceedings  which  affect  pri- 
vate rights  retrospectively .°  A  statute  will  not  be  given  a  re- 
troactive effect  unless  the  legislature  has  so  explicitly  expressed 
its  intention  to  make  the  act  retrospective  that  there  is  no 
place  for  a  reasonable  doubt  on  the  subject.^  The  rule  is  that 
a  statute  affecting  rights  and  liabilities  should  not  be  so  con- 
strued as  to  act  upon  those  already  existing,  and  it  is  the  re- 

1  Fowler?).  United  States,  3  Ct.  CI.  *  Curtis  v.  Whitney,  13  Wall.  (IT.  S.) 

43;    United    States    v.    Bostwick,  94  68;   Satterlee  v.  Matthewson,  2  Pet. 

XT.  S.  53.  (U.  S.)  380.     In  the  constitution  of 

'  Sinking  Fund  Cases,  99  U.  S.  700 ;  some  of  the  states  there  is  a  specific 

Union  Pacific  R.  Co.  v.  United  States,  prohibition  against  retroactive  legisla- 

99  U.  S.  700;  Central  Pacific  B.  Co.  ?>.  tion.      Stimson's    American    Statute 

Gallatin,  99  U.  S.  700  (the  legislation  Law,  §  1044. 

of  congress  in  relation  to  the  Central  ^  Calder  v.  Bull,  3  Dall.  386 ;  Wat- 

Paciflc  R.  Co.  and  the  Western  Pa-  son  v.  Mercer,  8  Pet.  88. 

■cific  E.  Co.  considered).  «  Auffmordt  v.  Rasin,  102  U.  S.  620; 

'  Southern  Pacific  R.  Co.  v.  United  Underwood  v.   Lilly,  10  Serg.  &  E. 

States,  28  Ct.  CI.  77.  The  same  general  (Pa.)  97.     "Retrospective  laws,  being 

rights,  duties  and  limitations,  which  in  their  nature  odious,  it  ought  never 

the  common  law  attaches  to  contracts  to  be  presumed  the  legislature  intend- 

of  a  similar  character  between  pri-  ed  to  pass  them  where  the  words  wiU 

vate  individuals,  are  applied  to  the  admit  of  any  other  meaning." 
contracts  of  the  government.     1  Story 
on  the  Constitution,  §  1330. 
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suit  of  the  decisions  that  although  the  words  of  a  statute  are  so 
general  and  broad  in  their  literal  extent  as  to  comprehend  ex- 
isting cases,  they  must  yet  be  so  construed  as  to  be  applicable 
only  to  such  as  may  thereafter  arise,  unless  the  intention  to 
embrace  all  is  clearly  expressed.'  The  objection  to  retroactive 
legislation  does  not  apply  to  remedial  statutes  which  do  not 
impair  contracts  or  disturb  absolute  vested  rights,  and  only  go 
to  confirm  rights  already  existing,  and  are  in  furtherance  of 
the  remedy,  and  add  to  the  means  of  enforcing  existing  obli- 
gations.^ 

§  1636.    Making  invalid  contracts  valid. — On  this  principle 

legislative  acts  validating  invalid  contracts  have  been  sus- 
tained.' Where  a  certain  marriage  had  been  celebrated  by  per- 
sons in  the  ministry  who  were  not  empowered  to  perform  that 
ceremony  by  the  state  law,  and  the  legislature  passed  an  act 
declaring  such  marriage  valid,  the  court  sustained  the  act,  al- 
though it  affected  incidentally  rights  dependent  upon  the  mar- 
riage relation.'  Where  foreign  corporations  are  forbidden  by 
statute  from  taking  mortgages  within  the  state,  withdrawing 
the  inhibition  does  not  impair  the  obligation  of  the  contract  as 

'  In  re  Protestant  Episcopal  School,  remedy  the  evils  arising  from  human 

58  Barb.  (N.  Y.)  161;  Hall  v.  Banks,  imperfections.     Mechanics',  etc.,  Sav- 

79  Wis.   229;    Torrey  v.   Corliss,   33  ings  Bank  u.  Allen,  28  Conn.  97    (act 

Maine,  333;  Atkinson  v.   Dunlap,  50  validating  usurious  contracts) ;  Sedg- 

Maine,  111;  Colony  v.  Dublin,  32  N.  wick  on  Statutory  and  Constitutional 

H.  432 ;  Briggs  v.  Hubbard,  19  Vt.  86 ;  Construction,  198. 

Medford  v.   Learned,  16  Mass.  215;  'Lewis  v.  McElvain,  16  Ohio,  347; 

Inhabitants  of  Hubbard  ii.  Brainard,  Trustees  v.  McCaughy,  2  Ohio  St.  152; 

35  Conn.  563 ;  State  v.  Smith,  38  Conn.  Mechanics',  etc.,  Savings  Bank  v.  Al- 

397;  New  York,  etc.,  R.  v.  Van  Horn,  len,  28  Conn.  97.     "Where  a  statute 

67  N.  Y.  473 ;  Vreeland  u.  Bramhall,  is  expressly  retroactive,  and  the  ob- 

39  N.  J.  Law,  1 ;  Williams  v.  Johnson,  ject  and  effect  of  it  is  to  correct  an 

30  Md.  500;  Merwin  v.  Ballard,  66  N.  innocent  mistake,  remedy  a  mischief. 

Car.  398;  Conway  v.  Cable,  37  111.  82;  execute  the  intention  of  the  parties, 

Bennett  v.  Fisher,  26  Iowa,  497 ;  State  and  promote  justice,  then,  both   as  a 

V.  Ferguson,  62  Mo.  77 ;  State  v.  At-  matter  of  right  and  of  public  policy 

wood, 11  Wis.  422.  affecting  the  peace  and  welfare  of  the 

^  People  V.  Board  of  Supervisors,  63  community,  the  law  should  be   sus- 

Barb.  (N.  Y.)  83;  1  Kent's  Commen-  tained." 

taries,  455.     Healing  enactments  are  *  Inhabitants  of  Goshen  v.  Stoning- 

found  absolutely    necessary,    contia-  ton,  4  Conn.  209,  221. 
ually,  and  under  all  governments,  to 


§1637 


CONSTITUTIONAL    PROVISIONS. 


2121 


to  an  existing  mortgage.  It  rather  enables  the  parties  to  en- 
force the  contract  which  they  intended  to  make.'  Where  the 
consideration  of  a  contract  declared  void  by  statute  is  morally 
good,  a  repeal  of  the   statute  will  validate  the  contract.^ 

§  1637.  Vested  rights. — Retroactive  declaratory  statutes 
must  not  be  allowed  to  affect  vested  rights."  Even  in  England 
where  there  is  no  written  constitution,  a  statute  will  not  com- 
monly be  construed  to  divest  vested  rights,  and  when  giving 
it  a  retrospective  effect  may  lead  to  that  result  it  is  allowed 
to  operate  prospectively  only.*  When  a  law  is  in  the  nature  of  a 
contract,  and  when  absolute  rights  have  vested  under  that  con- 
tract, a  repeal  of  the  law  can  not  divest  those  rights."  Rights 
acquired  by  a  deed,  will,  or  contract  of  marriage,  or  other  con- 
tract executed  according  to  statutes  subsequently  repealed,  sub- 
sist afterwards,  as  they  were  before,  in  all  respects  as  if  the  stat- 


'  Gross  V.  United  States  Mortgage 
Co.,  108  U.  S.  477.  When  the  legisla- 
ture relieves  a  contract  from  the  impu- 
tation of  illegality,  neither  of  the  par- 
ties to  the  contract  can  insist  on  this 
objection.  White  Water,  etc.,  Co.  v. 
Vallette,  21  How.  (CI.  S.)  414. 

^Washburn  v.  Franklin,  35  Barb. 
(N.  Y.)  599;  Little  Eock  v.  National 
Bank,  98  U.  S.  308. 

'  Lambertson  v.  Hogan,  2  Pa.  St. 
22 ;  Haley  v.  Philadelphia,  68  Pa.  St. 
45 ;  McLeod  v.  Burroughs,  9  Ga.  213. 
Lowe  V.  Harris,  112  N.  Car.  472,  as  to 
power  of  the  legislature  to  pass  reme- 
dial statutes  and  citing  authorities  in 
which  an  effort  has  been  made  to  fix 
the  limit  to  the  authority.  A  vested 
right  may  be  considered  as  the  power 
to  do  certain  actions  or  to  possess  cer- 
tain things  lawfully.  In  the  latter 
aspect,  it  is  substantially  a  right  of 
property,  and,  as  such,  is  protected 
by  those  provisions  in  the  constitution 
which  apply  to  those  rights.  Hen- 
derson and  Nashville  E.  Co.  v.  Dick- 
erson,  17  B.  Mon.  (Ky.)  173.  When 
a  right  has  arisen  upon  a  contract,  or 
a  transaction  in  the  nature  of  a  con- 


tract authorized  by  statute,  and  has 
been  so  far  perfected  that  nothing  re- 
mains to  be  done  by  the  party  assert- 
ing it,  the  repeal  of  the  statute  does 
not  affect  it,  or  an  action  for  its  en- 
forcement. Steamship  Company  ■». 
Joliffe,  2  Wall.  (U.  S.)  450,  per  Field, 
J.:  Kent  (1  Com.  455)  says:  "A 
retrospective  statute  affecting  and 
changing  vested  rights  is  very  gener- 
ally considered  in  this  country  as 
founded  on  unconstitutional  princi- 
ples, and  consequently  inoperative 
and  void." 

«  Moore  v.  Phillips,  7  M.  &  W.  536; 
Couch  V.  Jeffries,  4  Bur.  2460.  The 
doctrine  of  the  sacredness  of  vested 
rights  has  its  root  deep  in  the  com- 
mon law  of  England,  whence  so  much 
of  our  own  has  been  transplanted. 
Swayne,  J.,  in  Farrington  v.  Tennes- 
see, 95  XJ.  S.  679 ;  Dash  v.  Van  Kleeck, 
7  Johns.  (N.  Y.)  477;  5  Am.  Dec. 
291,  the  subject  ably  discussed  by 
Chief  Justice  Kent. 

■^  Fletcher  v.  Peck,  6  Cranch  (U.  S.), 
87 ;  Clark  v.  Clark,  10  N.  H.  380 ;  State 
V.  Auditor,  33  Mo.  287. 
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utes  were  still  in  force.'  Rights  under  an  antenuptial  contract, 
which  become  vested  by  the  marriage,  can  not  be  impaired  by 
subsequent  legislation.^  A  party  who  has  complied  with  all 
the  terms  and  conditions  which  entitle  him  to  a  patent  for  a 
particular  tract  of  public  land,  acquires  a  vested  interest  there- 
in.' A  mere  expectation  of  property  in  the  future  is  not  a 
vested  right.*  The  right  of  dower,  to  which  a  married  woman 
is  entitled  in  her  husband's  real  estate  before  his  death,  is  not 
a  vested  interest,  and  may  be  changed  at  any  time  before  the 
death  of  the  husband,* 

§  1638.  Marriage  and  divorce. — The  contract  of  marriage 
is  not  a  "contract"  within  the  meaning  of  the  provision  pro- 
hibiting states  from  impairing  the  obligation  of  a  contract. ° 
This  provision  of  the  constitution  has  never  been  understood 
to  embrace  other  contracts  than  those  which  respect  property 
or  some  object  of  value,  and  confer  rights  which  may  be  as- 
serted in  a  court  of  justice.  It  has  never  been  understood  to 
restrict  the  general  right  of  the  legislature  to  legislate  on  the 
subject  of  divorce.'  Marriage  is  something  more  than  a  con- 
tract, though  founded  upon  an  agreement  by  the  parties. 
When  once  formed  a  relation  is  created  between  the  parties 
which  they  can  not  change,  and  the  rights  and  obligations  of 
each  depend  not  upon  their  agreement,  but  upon  the  law, 
statutory  or  common.     It  partakes  of  the  character  of  an  in- 

'  Osborn    v.    Nicholson,    13    Wall.  »  Wirth  v.  Branson,  98  TJ.  S.  118. 

(U.  S.)  654.     A  person  in  Arkansas,  '  Eichardson  v.  Akin,  87  111.  138. 

before  the  rebellion  of  1861,  sold  a  '  McNeer  v.  McNeer,  142  111.  388. 

slave  warranting  him  to  be  a  slave  See  Noel  u.  Ewing,  9  Ind.  37. 

for  life  and  warranting  the  title  clear  '  State  i;.Tutty,41  Fed. Rep. 753  ;Hunt 

and  perfect.    The  right  to  sue  on  the  v.  Hunt,  App.  131  U.  S.  clxv  (Appen- 

eontract  was  not  taken  away  by  the  dix)  ;  Cronise  ti.Cronise,  54  Pa.  St.  255 ; 

thirteenth  amendment  to  the  consti-  Cabell  v.  Cabell,   1   Met.   (Ky.)  319; 

tution  made  in  1865,  abolishing  slav-  Carson  v.  Carson,  40  Miss.  349;  Wade 

ery.     States  may  pass  laws  divesting  ■».  Kalbfleisch,  58  N.  Y.  282;  Adams 

vested  rights  not  connected  with  and  u.  Palmer,  51  Maine,  480;  Ditson  v. 

forming  an  essential  part  of  the  obli-  Ditson,4  E.  I.  87;  Maguireu.Maguire, 

gation  of  a  contract.     McAfee  v.  Cov-  7  Dana  (Ky.),  181;  1  Bishop  on  Mar- 

ington,  71  Ga.  272;   State  v.  Mayor,  riage  and  Divorce,  §667. 

32  La.  Ann.  709.  'Trustees  of  Dartmouth  College  v. 

2  Desnoyer  v.  Jordan,  27  Minn.  295.  Woodward,  4  Wheat.  (U.  S.)  518. 
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stitution,  regulated  and  controlled  by  public  authority,  upon 
principles  of  public  policy,  for  the  benefit  of  the  community.' 

§  1639.  Laud  grants  deemed  contracts. — A  grant  of  land  by 
a  state  legislature  vests  a  title  indefeasible  by  the  state,  and  is 
-a  contract  which  the  state  has  no  power  to  impair  by  subse- 
quent legislation.^  Such  a  contract  requires  no  consideration 
to  support  it.  A  gift  consummated  is  as  valid  in  law  as  any- 
thing else.'  Such  grants  have  always  been  held,  when  made 
without  money  consideration,  and  without  conditions,  limita- 
tions, or  reservations  for  the  action  of  future  legislatures,  irrev- 
ocable. The  foundation  of  all  property  rights  in  real  estate 
depends  upon  the  irrevocability  of  such  grants.*  A  grant  of 
lands  by  the  United  States  to  a  state  upon  conditions,  and  the 
acceptance  of  the  grant  by  the  state,  constitute  a  contract 
which  is  binding  upon  the  state,  and  can  not  be  violated  by 
its   legislation  without  infringement  of  the  constitution.'     A 


'  Maynard  v.  Hill,  125  V.  S.  190.  As 
respects  property  the  contract  of  mar- 
riage must  stand  upon  the  same  foot- 
ing' as  other  contracts.  If  by  virtue 
of  the  marriage  relation  the  husband 
becomes  entitled  to  the  choses  in  ac- 
tion of  the  wife,  including  legacies 
and  distributive  shares,  although  the 
right  may  not  be  expressed  in  the 
terms  of  the  agreement  it  is  an  inci- 
dent to  the  relationship.  It  is  the 
law  of  the  contract,  which  enters  into, 
and  forms  a  part  of  it.  Hence  a  stat- 
ute which  destroys  this  right  impairs 
the  obligation  of  the  contract  and 
<;omes  within  the  inhibition  of  the 
■constitution.  Holmes  v.  Holmes,  4 
Barb.  295.  An  act  giving  dower  in 
"all  lands  of  which  a  debtor  is  seized 
at  any  time  during  coverture"  is  an 
impairment  of  the  obligation  assumed 
by  a  debtor  as  to  debts  created  by  him 
prior  to  the  passage  of  such  act.  Pat- 
ton  V.  Asheville,  109  N.  Car.  685. 

^Fletcher  v.  Peck, 6  Cranch  (IT.  8.), 
S7,  was  an  action  of  covenant  founded 
upon  a  deed  made  by  John  Peck  to 
135 


Robert  Fletcher,  for  part  of  a  large 
body  of  lands  purchased  by  James 
Gunn  and  others,  from  the  state  of 
Georgia,  the  contract  for  which  was 
made  in  the  form  of  a  bill  passed  by 
the  legislature  of  the  state. 

^  Farrington  v.  Tennessee,  95  U.  S. 
679. 

*  Franklin  Co.  Grammar  School  v. 
Bailey,  62  Vt.  467. 

^  Where  a  state  accepted  a  grant 
made  by  the  United  States  of  all  the 
swamp  and  overflowed  government 
lands  within  its  limits,  and  in  order  to 
promote  the  drainage  and  sale  of  the 
same,  passed  by  way  of  encouraging 
purchasers,  a  law  that  such  lands 
"shall  be  exempt  from  taxation  for  the 
term  of  ten  years,"  and  issued  trans- 
ferable scrip  receivable  for  them,  a 
repeal  of  the  exemption  act,  so  far  as 
it  concerns  lands  paid  for  either  be- 
fore or  after  the  repeal,  with  scrip 
issued  before  the  repeal,  impairs  a 
contract  of  the  state  with  the  holders 
of  such  scrip.  McGee  v.  Mathis,  4 
Wall.  (U.  S.)  143. 
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grant  made  for  the  purpose  of  education  can  not  afterwards  be 
vacated  or  controlled  by  the  legislature  any  more  than  if  made 
for  a  private  purpose.'  The  acceptance  by  an  incorporated 
school  of  a  legislative  act,  absolute  in  terms,  and  containing 
no  reservation  of  a  right  to  alter,  modify,  or  repeal  it,  which 
grants  to  the  corporation  lands  which  have  been  sequestered 
by  the  legislature  for  school  purposes,  to  be  held  in  trust  for 
the  school  forever,  will,  in  the  absence  of  a  constitutional  lim- 
itation securing  the  right  to  future  legislatures  to  modify  or 
repeal  the  act,  constitute  an  executed  grant  within  the  protec- 
tion of  the  constitution  forbidding  states  to  pass  laws  impair- 
ing the  obligation  of  contracts  ;  and  the  state  can  not  after- 
wards recall  the  grant  and  make  a  different  disposition  of  the 
lands,  and  the  fact  that  the  grant  was  without  consideration  is 
immaterial." 

§  1640.  Laws  relating  to  interest  and  usury. — Wherever 
there  is  a  contract,  express  or  implied,  for  the  payment  of  legal 
interest,  the  obligation  of  the  contract  extends  as  well  to  the 
payment  of  interest  as  it  does  to  the  payment  of  the  principal 
sum.  An  act  changing  the  legal  rate  of  interest  can  not  af- 
fect contracts  entered  into  before  its  passage,  although  they 
may  become  due  and  payable  after  the  enactment.'  To  attempt 
to  restrict  the  holder  of  the  obligation  to  anything  below  the 
rate  of  interest  agreed  upon  is  to  release  the  obligor  from  a 
material  part  of  his  obligation.*  A  law  increasing  the  rate  of 
interest  is  equally  objectionable  as  imposing  new  burdens  upon 
the  obligor. °  Statutes  which  tend  to  relax  the  strict  prohibi- 
tions of  the  usury  laws,  however,  stand  on  a  somewhat  dif- 
ferent footing.*      The  principle  that  the  laws  in  force  when  a 

1  Terrett «.  Taylor,  9  Cranch  (U.  S.),  524;  Kent's  Admrs.  u.  Kent's  Admrs., 

43 ;   Trustees   of  Grammar  School  v.  28  Gratt.  (Va.)  840.    The  legislature 

Burt,  11  Vt.  632.  can  not  constitutionally  render  usuri- 

^  Franklin  Co.  Grammar  School  v.  ous  an  existing  contract  valid  under 

Bailey,  62  Vt.  467.  the  law  in  force   at  the  time  it  was 

■'  Roberts  v.  Cocke,  28  Gratt.  (Va.)  made.     Grant  v.  Morris,  81  N.  Car. 

207;  Cecils.  Deyerle,  28  Gratt.  (Va.)  150;  Simpson  v.  Hall,  47  Conn.  417; 

775 ;    Myrick    v.   Battle,   5    Fla.  345 ;  Newton  v.  Wilson,  31  Ark.  484. 

Connecticut   Mutual  Life  Ins.  Co.  v.  *  (ioggans  r.  Turnipseed,  1  S.  Car. 

Cushman,  108  U.  S.  51.  (N.  S.)  80. 

'  *  Hubbard  v.   Callahan,   42    Conn.  "  Wade  on  Retroactive  Laws,  §  153. 


§  1641  CONSTITUTIONAL    PROVISIONS.  2125 

contract  was  made  enter  into  it,  and  show  what  was  its  legal 
obligation,  does  not  mean  that  parties  acquire  by  their  con- 
tracts a  vested  right  in  existing  remedies  or  existing  penalties.^ 
A  statute  which  repeals  existing  usury  laws,  and  destroys  de- 
fenses to  existing  contracts  on  the  ground  of  usury,  does  not 
deprive  parties  of  vested  rights,  nor  impair  the  obligation  of 
contracts.'  The  right  which  the  repealing  act  takes  away  in 
such  a  case  is  the  right  of  the  party  to  avoid  his  contract,  a 
naked  legal  right  which  it  is  usually  unjust  to  insist  upon, 
and  which  no  constitutional  provision  was  ever  designed  to 
protect. ° 

§  1641.  Effect  of  state  insolvent  laws  on  contracts. — So  long 
as  there  is  no  national  bankrupt  law,  each  state  has  full  authori- 
ty to  pass  insolvent  laws  binding  persons  and  property  within 
its  jurisdiction,  provided  they  do  not  impair  the  obligations  of 
existing  contracts.*  It  was  decided  in  the  case  of  Sturges  v. 
Crowninshield  that  such  laws  are  void,  as  impairing  the  obli- 
gation of  contracts,  when  they  assume  to  discharge  a  debtor 
from  the  obligations  which  he  had  entered  into  before  the 
passage  of  the  acts.*  Such  laws  are  valid  as  to  contracts 
made  after  the  enactment  of  the  law,  because,  being  made 
after  the  law,  the  partie's  are  presumed  to  have  had  reference 
to  the  law,  and  impliedly  to  have  made  it  part  of  the  contract.* 
State  insolvent  laws  have  no  operation  whatsoever  on  contracts 
made  with  the  United  States  ;  for  such  contracts  are  in  no  man- 
ner subject  to  state  jurisdiction.' 

'  Parmelee  v.  Lawrence,  48  111.  331.  judication  as  stated  by  Judge  John- 

^  Curtis  V.  Leavitt,  15  N.  Y.  9;  Me-  son  was  "that  as  between  citizens  of 

chanics',  etc.,  Bank  v.  Allen,  28  Conn,  the  same  state,  a  discharge  of  a  bank- 

97;   Welch  v.  Wadsworth,  30  Conn,  rupt  by  the  laws  of  that  state  is  vahd, 

149;  Wood  v.  Kennedy,   19  Ind.  68;  as  it  affects  posterior  contracts;    as 

Town  of  Danville  v.  Pace,  25  Gratt.  against  citizens  of  other  states,  it  is 

(Va.) ;  1  Woodruff  v.  Scruggs,  27  Ark.  invalid  as  to  all  contracts."  Donnelly 

26;  11  Am.  Rep.  777.  v.  Corbett,  7  N.  Y.  500;    Baldwin  v. 

'  Ewell  V.  Daggs,  108  U.  S.  143.  Hale,  1   Wall.  (U.   S.)  223 ;  Pratt  v. 

*  Brown  u.  Smart,  Ml  U.  S.  454.  Chase,  44  N.   Y.   697;   Blanchard  v. 

*  Stur^'es  u.  Crowninshield,  4  Wheat.  Bussell,   13    Mass.   1;    Hemstead    ti. 
(U.  S.)  122.  Reed,  6  Conn.  480. 

«  Ogden    V.    Saunders,    12    Wheat.        '  Story  on  the  Constitution,  §  1390. 
(IT.  S.)  213.    The  purport  of  that  ad- 
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§  1642.  Contracts  entered  into  by  a  state. — The  prohibition 
of  the  constitution  applies  to  the  contracts  of  the  state,  and  to 
those  of  its  agents  acting  under  its  authority,  as  well  as  to  con- 
tracts between  individuals."  A  state  can  no  more  impair,  by 
legislation,  the  obligation  of  its  own  contracts,  than  it  can  im- 
pair the  obligation  of  the  contracts  of  individuals.  On  general 
questions  of  policy,  one  legislature  can  not  bind  those  which 
shall  succeed  it,  but  it  is  equally  true  that  a  legislature  may 
make  a  contract  which  shall  bind  those  that  shall  come  after 
it.^  The  provision  extends  to  contracts  between  two  states.' 
There  is  no  difference,  in  reason  or  in  law,  to  distinguish  be- 
tween contracts  made  by  a  state  with  individuals,  and  contracts 
made  between  states.  Each  ought  to  be  equally  inviolable.* 
When  a  state  becomes  a  party  to  a  contract,  the  same  rules  of 
law  are  applicable  to  her  as  to  private  persons  under  like  cir- 
cumstances.* But  a  state  may  defeat  the  enforcement  of  its 
contract,  for  a  state  is  incapable  of  being  sued  against  its  con- 
tinuing assent.'  It  may  fail  to  make  the  necessary  appropria- 
tion. If  there  is  no  appropriation,  the  courts  are  powerless  to 
assist  a  party  to  enforce  his  contract  against  the  state.' 

§  1643.  Officers. — The  election  or  appointment  of  a  public 
officer  and  his  acceptance  of  the  office  do  not  constitute  a  con- 
tract between  the  state  or  municipality  and  himself.'     Offices, 

'Wolff  V.  New  Orleans,  103  U.   S.  is  as  complete  without  the  appropria- 

358.  tion  as  with  it."     The  courts  can  not 

^  Woodruff    V.    Trapnall,    10  How.  control  the  exercise  of  a  purely  legis- 

(U.  S.)  190.  lative  power.      Smith  v.  Myers,  109 

^Greeni).  Biddle,  SWheat.  (U.S.)l.  Ind.  1.     If  an  individual  is  holder  of 

'  Story  on  the  Constitution,  §  1396.  a  demand  against  one  of  the  states  of 

^  Davis  1).  Gray,  16  Wall.  (XJ.  S.)  203.  the  Union,   which  for  any  reason  it 

*  Hans  V.  State  of  Louisiana,  24  Fed.  sees  fit  not  to  perform  or  recognize,  he 

Eep.  55.     An   action   at  law  against  is  entirely  without  remedy,  except  as 

the   state  of  Louisiana  by  a  citizen  the  state  may  furnish  one  by  its  own 

thereof  for  the  recovery  of  the  amount  laws.     Cooley  on  Taxation,  74. 

•of  certain  coupons  representing  the        *  Crenshaw    v.   United    States,  134 

interestuponthe"consolidatedbonds"  U.    S.  99;    Butler   v.    Pennsylvania, 

of  said  state.  10  How.  (U.  S.)  402;  Love  v.  Mayor, 

'Ristinet'.  State,  20  Ind.  328;  New-  40  N.  J.  Law,  456.      An  oiEce  is    a 

ell  V.  People,  7  N.  Y.  9.     "An  appro-  public   station   or  employment    con- 

priation  is  always  necessary  to   effect  ferred  by  the  appointment  of  govern- 

actual  payment,  though  the  obligation  ments.     *     •     *     *      j^  government 
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in  this  country,  are  not  held  by  grant,  nor  do  they  partake  of 
the  character  and  quality  of  a  contract.  They  are  mere  agen- 
cies of  a  political  nature,  created  for  the  discharge  of  public 
duties  in  the  administration  of  government,  and  which  the 
government  may  regulate  for  the  general  good.  Where  the 
constitution  creates  the  office,  or  limits  the  tenure,  or  fixes  the 
compensation,  these  things  are  beyond  legislative  control,  but 
that  makes  no  contract.  The  people,  in  their  sovereign  capac- 
ity, may,  by  a  new  constitution,  terminate  the  office,  without 
regard  to  the  rights,  the  interest  or  the  expectations  of  the  in- 
cumbent. So  an  office  created  by  law  may  be  repealed  by  law, 
without  reference  to  the  term  or  future  salary  of  the  officer. 
The  sovereign  power  which  prescribes  the  duties  of  the  office 
may  alter  them  at  pleasure.  It  may  increase  the  duties  with- 
out enhancing  the  compensation,  or  it  may  diminish  the  com- 
pensation without  lessening  the  duties.'  An  appointment  of  a 
police  officer  for  a  year  was  held  not  to  create  a  contract,  and 
he  was  removable,  without  cause,  within  that  period.^  But 
where  the  services  to  be  performed  are  professional  or  private, 
rather  than  public  or  official,  an  employment  under  an  ordi- 
nance for  a  fixed  time,  at  a  fixed  sum  for  the  period,  has  been 
held  to  be  a  contract.'  A  contract  between  a  state  and  a  party 
for  services  for  a  specific  period,  as  commissioner  to  make  a 
survey  at  a  stipulated  compensation,  is  protected  by  the  con- 
stitution, and  the  party  is  entitled  to  the  compensation,  al- 
though before  the  expiration  of  the  period  the  state  repealed 
the  statute  pursuant  to  which  the  contract  was  made.* 

office  is  different  from  a  government  pointed  professor  and  librarian  for  six: 

contract.    United  States  ij.  Hartwell,  years  "subject  to  law." 

6  Wall.  (U.  S.)  385 ;  Connor  «.  Mayor  of  '  City  of  Chicago  v.  Edwards,  58  III. 

New  York,  5  N.  Y.  285;  Benford  o.  252 ;  Mayor  of  Hoboken  ».  Gear,  27  N. 

Gibson,   15  Ala.  521 ;  Frazier  v.  Vir-  J.  Law,  265.     (Suit  to  recover  salary 

ginia  Military  Institute,  81  Va.  59.  as  policeman.) 

'Swannu.  Buck,  40  Miss.  268;  Mar-  'Chase  v.  Lowell,  7  Gray  (Mass.), 

den  V.  Portsmouth,  59  N.  H.  18.  (City  33;  Dillon  on  Municipal  Corporations, 

councils  have  the  power  to  change  the  §  232. 

salary  of  any  officer  elected  by  them,  *  Hallu.  Wisconsin,  103  V.  S.  5.  Mr. 

or  by  the  mayor  or  aldermen.)    Head  Justice  S^orj' said  in  Trustees  of  Dart- 

V.  University,  19  Wall.  (U.  S.)   526,  mouth  College  u.  Woodword.  4  Wheat, 

where  in  an  institution  of  learning  be-  (U.  S.)  518, 694:     "When  the  legisla- 

longing  to  the  state  a  person  was  ap-  ture  makes  a  contract  with  a  public  offi- 
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§  1644.  Licenses. — A  license  issued  by  a  state  to  private  in- 
dividuals, in  pursuance  of  law,  to  carry  on  some  business, 
either  with  or  without  the  payment  of  a  fee,  is  not  a  contract 
and  does  not  fall  within  the  prohibition  of  the  constitution.' 
The  power  to  license  is  a  police  power,  although  it  may  also 
be  exercised  for  the  purpose  of  raising  revenue.  If  the  fee  re- 
quired for  the  license  is  intended  for  revenue,  its  exaction  is 
an  exercise  of  the  power  of  taxation.^  The  legislature  has  the 
power  to  revoke  licenses  granted  to  retail  liquors.  Such  a  li- 
cense is  in  no  sense  a  contract  by  the  state,  county  or  city  with 
the  person  taking  out  the  license.  It  is  simply  a  permit 
granted  by  the  authorities  to  do  business  under  the  license, 
and  the  license  may  be  revoked  by  the  legislature  at  any  time.' 
A  licensee  to  keep  a  pool  table  for  hire  takes  his  license  sub- 
ject to  such  conditions  as  the  legislature  may  see  fit  to  impose 
at  any  time.' 

§  1645.  Bounties. — General  encouragements  held  out  to  all 
persons  indiscriminately  to  engage  in  a  particular  trade  or 
manufacture,  whether  in  the  shape  of  bounties,  drawbacks,  or 

cer,  as  in  case  of  a  stipulated   sal-  missioners,  42  N.  J.  Law,  364 ;  36  Am. 

ary  for  hia  services  during  a  limited  Eep.  518. 

period,  this,  during  the  limited  period,  *  Brown  v.  State,  82  Ga.  224 ;  7  S.  E. 

is  just  as  much  a  contract,  within  the  Rep.  915 ;  Fell  u.  State,  42  Md.  71 ;  20 

purview  of  the  constitutional  prohibi-  Am.    Eep.   83;    Calder  v.   Kurby,    5 

tion,  as  a  like  contract  would  be  be-  Gray   (Mass.),   597 ;    Commonwealth 

tween  two  private  citizens."  u.  Brennan,  103  Mass.   70;  Martin  v. 

'  Moore  v.  City  of  Indianapolis,  120  State,  23  Neb.  371 ;  Metropolitan  Board 

Ind.  483;  Black's  Constitutional  Law,  of  Excise  r,.  Barrie,  34  N.  Y.  657. 

529;  Burroughs  on  Taxation,  §  78.     A  'Commonwealth    v.    Kinsley,    133 

license  is   a  right  granted  by   some  Mass.  578.    The  power  of  the  state, 

competent    authority   to    do    an    act  after  granting  licenses  and  receiving 

which,  without  such  license,  would  be  fees  therefor,  to  revoke  the  licenses 

illegal.     Home  Ins.  Co.  v.   Augusta,  by  a  general  law,  has  been  denied  in 

50  Ga.  530;  State  v.  Hipp,   38  Ohio  some    cases.     Adams  v.  Hackett,  27 

St.  199.     It  is  impossible  that  a  mere  N.  H.   289;  State  v.  Phalen,  3  Harr. 

license  or  privilege  secured  under  the  (Del.)   441.     (Grant  of  lottery  privi- 

internal  police   system   of   the   state  leges. )In  Hirn  v.  State,  1  Ohio  St.  15, 

should  be  invested  with  the  elements  thecourtsaid:  "Where  there  has  been 

of  a  contract  so  as  to  be  beyond  legis-  no  forfeiture  of  the  license  by  abuse 

lative  control.     Burnside  v.  Lincoln  or  violation    of    its   terms,   common 

County  Court,  86  Ky.  423.  honesty  would  require  that  the  money 

^  Wiggins  Ferry  Co.  v.  East  St. Louis,  obtained  for  it  should  be  refunded  in 

107  U.  S.  365;  Muhlenbrinck  v.  Com-  case  of  its  revocation." 
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other  advantages,  are  always  under  the  legislative  control,  and 
may  at  any  time  be  discontinued.  A  law  offering  to  all  per- 
sons, and  to  corporations  to  be  formed  for  the  purpose,  a 
bounty  of  ten  cents  for  every  bushel  of  salt  manufactured  in  a 
state,  from  water  obtained  by  boring  in  the  state,  and  exemp- 
tion from  taxation  of  the  property  used  for  the  purpose,  does 
not  belong  to  that  class  of  laws  which  can  be  denominated 
-contracts,  except  so  far  as  they  have  been  actually  complied 
with  and  executed.  There  is  no  pledge  that  it  shall  not  be 
repealed  at  any  time.  Its  continuance  is  a  matter  of  public 
policy  only;  and  those  who  rely  on  it  must  base  their  reliance 
on  the  free  and  voluntary  good  faith  of  the  legislature.'  It 
was  held  that  the  bounty  offered  for  the  production  of  sugar, 
Tinder  the  act  of  Congress  of  October  1,  1890,  was  not  a  pure 
gratuity  or  donation,  but  an  offer  of  reward  and  compensation 
to  sugar  producers;  and,  when  a  sugar  producer  accepted  the 
offer  and  complied  with  the  statute,  and  actually  produced  su- 
gar thereunder,  he  in  effect  entered  into  a  contract  with  the 
government,  and  his  claim  for  bounty  became  a  claim  for  re- 
ward, and  compensation  ripened  into  a  vested  interest.* 

§  1646.  Charters  of  private  corporations — Dartmouth  Col- 
lege Case. — The  charters  of  railroads  and  similar  corpora- 
tions constitute  contracts  as  between  them  and  the  state, 
and  any  essential  alteration  in  them,  made  after  acceptance  and 
ihe  expenditure  of  money  under  them,  is  void.'  The  legisla- 
ture can  not  repeal,  impair  or  alter  them  against  the  consent  or 
vrithout  the  default  of  the  corporation,  judicially  ascertained 
and  declared,  unless  the  right  to  repeal,  alter  or  amend  was 
reserved  by  the  state.*     In   the  celebrated  case  of  Dartmouth 

'  Salt  Company  v.  East  Saginaw,  13  C.   App.   Cas.,   23  Washington    Law 

Wall.  (U.  S.)  373.  Rep.  33. 

'  Calder  v.  Henderson,  2  U.  S.  App.  '  Angell  &  Ames  on  Corporations, 

€27.    The  bounty  provisions  of  the  act  §  767 ;  Cooley  on  Constitutional  Limi- 

of  1890  were  held  unconstitutional  by  tation,  §  273 ;  2  Kent's  Commentaries, 

the  court  of  appeals  of  the  District  of  §§  272,  306. 

Columbia.    United  States,  ex  rel.  The  '  Angell  &  Ames  on  Corporations, 

Miles  Planting,  etc.,  Co.,  ».  Carlisle,  §835. 
Secretary  of  the  Treasury,  etc.,  —  D. 
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College  V.  Woodward,'  the  Supreme  Court  of  the  United  States 
first  passed  upon  the  nature  of  a  charter  and  held  that  a  char- 
ter of  a  private  corporation  was  a  contract.  A  statute  of  New 
Hampshire,  making  changes  in  the  organization  of  Dartmouth 
College  was  declared  to  impair  the  obligation  of  the  contract, 
and  to  be  absolutely  void.  This  case  has  always  been  regarded 
as  authoritative,  and  the  doctrines  therein  announced  have  be- 
come so  imbedded  in  the  jurisprudence  of  the  United  States  as 
to  make  them,  to  all  intents  and  purposes,  a  part  of  the  constitu- 
tion itself.^     In  Bank  of  Pennsylvania -u.  The  Commonwealth,' 


'4  Wheat.  (U.  S.)  518;  Crease  v. 
Babcock,  23  Pick.  (Mass.)  334. 

^  Waite,  0.  J.,  in  Stone  v.  Missis- 
sippi, 101  U.  S.  814.  "A  new  view  of 
the  Dartmoutli  College  case,"  an  arti- 
cle by  Hon.  Charles  Doe,  chief  justice 
of  New  Hampshire,  6  Harvard  Law 
Review,  161.  In  Providence  Bank  v. 
Billings,  4  Pet.  (U.  S.)  514,  the 
court  by  Marshall,  C.  J.,  said:  "It 
has  been  settled  that  a  contract  en- 
tered into  between  a  state  and  an  in- 
dividual is  as  fully  protected  *  *  * 
as  a  contract  between  two  individ- 
uals; and  it  is  not  denied  that  a 
charter  incorporating  a  bank  is  a  con- 
tract." Planters'  Bank  v.  Sharp,  6 
How.  (U.  S.)  301. 

'  Bank  of  Penna.  v.  Commonwealth, 
19  Pa.  St.  144.  In  Michigan  State 
Bank  v.  Hastings,  1  Doug.  (Mich.) 
225,  the  supreme  court  of  Michigan 
held  that  the  charter  of  a  bank  was 
a  contract,  and  that  where  such  char- 
ter contained  no  reservation  of  the 
power  to  repeal,  a  repealing  statute 
was  void.  The  court  said  :  "If  there 
is  any  one  question  more  firmly  set- 
tled than  another  it  is  that  a  private 
corporation , whether  civil  or  eleemosy- 
nary, is  a  contract  between  the  gov- 
ernment and  corporators."  The  su- 
preme court  of  Illinois  assented  to 
the  doctrine  as  applied  to  a  railroad 
corporation .  Bruff ett  v .  Great  Western 
E.  Co.,  25  111.  353.    In  Massachusetts 


theprinciple  was  applied  to  the  charter 
of  a  bridge  company.  Commonwealth 
V.  Proprietors  of  New  Bedford  Bridge, 
2  Gray  (Mass.),  339.  In  Backus  v. 
Lebanon,  11  N.  H.  19,  the  supreme 
court  of  New  Hampshire  declared 
that  the  charter  of  a  turnpike  com- 
pany was  a  contract  and  protected  by 
the  constitution.  Where  certain  banks- 
had  been  organized  in  Ohio  under  a- 
general  statute  and  the  legislature 
subsequently  made  some  important 
changes  in  their  charters,  the  su- 
preme court  of  Ohio  held  that  a  char- 
ter was  not  a  contract  because  there 
was  no  consideration,  and  there  were 
no  parties  until  the  corporation  had 
been  called  into  being  by  the  very 
charter,  and  that  a  charter  was  an  act 
of  the  state's  sovereignty  conferring 
certain  privileges  which  the  sovereign 
state  may  at  any  time  withdraw.  De- 
bolt  r.  Ohio  Life  Insurance  Co.,  1  Ohio 
St.563 ;  Mechanics'  and  Traders'  Bank 
V.  Debolt,  1  Ohio  St.  591 ;  Knoup  v. 
Piqua  Branch  Bank,  1  Ohio  St.  603 ;, 
Bank  of  Toledo  v.  City  of  Toledo,  1 
Ohio  St.  622.  Some  of  the  cases  were 
taken  to  the  supreme  court,  where 
these  decisions  were  overruled,  and 
the  rule  laid  down  in  Trustees  of 
Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  518,  was  affirmed; 
Piqua  Branch  Bank  v.  Knoop,  16 
How.  (U.  S.)  369;  Ohio  Life  Insur- 
ance and  Trust  Co.  v.  Debolt,  16  How. 
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Justice  Black  used  the  following  language:  "That  an  act  of 
incorporation  is  a  contract  between  the  state  and  the  stockhold- 
ers, is  held  for  settled  law  by  the  federal  courts  and  by  every 
state  court  in  the  Union.  All  the  cases  on  the  subject  are  sat- 
urated with  this  doctrine.  It  is  sustained,  not  by  a  current, 
but  by  a  torrent  of  authorities." 

.  §  1647.  The  same  subject  continued. — It  makes  no  difference 
whether  the  charter  is  granted  by  a  special  statute  or  a  general 
law,  it  is,  so  far  as  it  confers  franchises  for  the  general  objects 
of  the  association,  a  contract.'  General  laws  creating  corpora- 
tions are  considered  as  propositions  extended  to  private  citizens, 
and  when  they  have  been  accepted,  and  a  corporation  has  been 
organized  pursuant  to  their  provisions,  a  contract  between  the 
state  and  the  private  adventurers  is  created,  which  is  as  in- 
violable as  are  the  terms  of  a  charter  granted  by  special  statute.* 
It  makes  no  difference  that  the  uses  of  the  corporation  are  pub- 
lic, if  the  corporation  itself  be  private.  The  contract  is  equally 
protected  from  legislative  interference  whether  the  public  be 
interested  in  the  exercise  of  its  franchise  or  the  charter  be 
granted  for  the  sole  benefit  of  its  corporators.'  A  statutory 
provision  for  becoming  a  corporation  in  future  does  not  become 
a  contract  in  the  sense  of  the  clause  of  the  constitution  respect- 
ing impairing  obligation  of  contracts,  until  it  has  become 
vested  as  a  right  by  an  actual  organization  under  it.  The  state 
does  not  part  with  the  franchise  until  the  franchise  passes  to 
the  organized  corporation.*  The  exercise  of  the  corporate  fran- 
chise, being  restrictive  of  individual  rights,  can  not  be  extended 
beyond  the  letter  and  spirit  of  the  act  of  incorporation.' 

§  1648.  When^power  to  repeal  or  modify  charter  is  re- 
served.— No  question  can  arise  as  to  the  impairment  of  the 
obligation  of  a  contract  where  the  company  has  accepted  all  of  its 

(TJ.   S.)  416;  Dodge  v.   Woolsey,   18  'The  Delaware  Railroad    Tax,   18 

How.  (U.  S.)  331.  Wall.  (U.  S.)  206. 

'Pomeroy's     Constitutional    Law,  *  Memphis,  etc.,  R.  Co.  i>.  Bailroad 

§563.  Commissioners,  112 U.S.  609;  People, 

'  In  the  Matter  of  Oliver  Lee  and  ex  rel.  Schurz,  v.  Cook,  148  U.  S.  397. 

Company's   Bank,    21  N.  Y.   9,   per  '  Beaty  ».  Lesseeof  Knowler,  4  Pet. 

Denio,  J.  (U.  S.)  152. 
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corporate  powers,  subject  to  the  reserved  power  of  the  state  to 
modify  its  charter  and  to  impose  additional  burdens  upon  the 
enjoyment  of  its  franchises.'  In  order  to  preserve  state  con- 
trol over  acts  of  incorporation,  the  power  to  repeal,  alter,  or 
amend  them  has  been  sometimes  reserved  in  the  constitution, 
or  in  general  laws  on  the  subject,  or  in  any  special  acts  of  in- 
corporation, and  wherever  it  is  so  reserved  its  exercise  does 
not  impair  the  contract  of  which  it  forms  a  constituent  part.^ 
If  the  state  constitution,  or  a  statute  in  force  when  the  charter 
is  granted,  reserves  to  the  legislature  the  right  to  revoke  or 
modify  it,  the  reservation  becomes  a  part  of  the  contract.'  The 
power  to  repeal  the  charter  of  a  corporation  can  not,  upon  any 
legal  principle,  include  the  power  to  repeal  what  is  in  its  nature 
irrepealable,  or  to  undo  what  has  been  lawfully  done  under 
power  lawfully  conferred.*  Constitutional  or  statutory  pro- 
visions for  the  repeal  of  statutes  providing  for  the  creation  of 
corporations,  or  the  annullment  of  charters  of  corporations,  do 
not  confer  power  to  take  away  or  destroy  property  or  annul 
contracts.^  An  act  making  that  a  cause  of  forfeiture  of  char- 
ters which  was  not  previously  so,  is  invalid  as  applied  to  ex- 
isting corporations. ° 

§  1649.  Obligation  of  charter  not  impaired  by  state  regula- 
tions.— Although  these  charters  are  to  be  regarded  as  contracts, 
and  the  rights  assured  by  them  are  inviolable,  it  does  not  fol- 
low that  these  rights  are  at  once,  by  force  of  the  charter  con- 

'  Sioux  City,  etc.,  Ry.  Co.  i).  Sioux  700;  Union  Pacific  R.  Co.   ii.  United 

City,   138    U.   S.   98;    Greenwood  u.  States,   99  U.  S.  700;  Greenwood  v. 

Freight  Co.,  105  U.  S.   13;  Ashuelot  Freight  Co.,  105  U.  S.  13;  Louisville 

Railroad  v.  Elliot,  58  N.  H.  451.  AVater  Co.  v.  Clark,  143  U.  S.  1. 

*  Commonwealth  v.  Fayette  County  '  Butler  v.  Palmer,  1  Hill  (N.  Y.), 

R.  Co.,  55  Pa.  St.  452 ;  Miller  v.  State,  324. 

15  Wall.  (U.  S.)  478;  State  v.  Com-  "People  v.  O'Brien,   111  N.  Y.  1. 

missioners  of  Railroad  Taxation,  37  This  case  presents  the  final  aspect  of 

N.  J.  Law,  228 ;  State  v.  Person,  32  the  long  protracted  efforts  of  Jacob 

N.  J.   Law,  134;   Delaware  Railroad  Sharp  and  others  to    place  a  street 

Co.    V.  Tharp,    5    Harr.    (Del.)  454;  railway  on  Broadway  in  the  city  of 

Stimson's  American  Statutory  Law,  New  York. 

§§  442,  443.  «  Aurora  Turnpike  Co.  v.  Holthouse, 

^Railroad  Co.  ».  Georgia,  98  U.  S.  7  Ind.  59;    People  v.   Jackson,  etc., 

359;  Railroad  Co.  v.  Gaines,  97  U.  S.  Co.,  9  Mich.  284;    State  v.  Tombeck- 

697;  Sinking  Fund  Cases,   99  U.   S.  bee  Bank,  2  Stew.  (Ala.)  30. 


?  1649  CONSTITUTIONAL    PROVISIONS.  2133 

tract,  removed  from  the  sphere  of  state  regulation.  The  rights 
and  privileges  which  come  into  existence  under  the  charter  are 
placed  upon  the  same  footing  with  other  legal  rights  and  priv- 
ileges of  the  citizen,  and  subject  in  like  manner  to  proper  rules 
for  their  due  regulation.'  Ample  power  resides  in  the  legisla- 
ture to  regulate  a  corporation  in  the  use  of  its  franchises  and 
powers  whenever  their  exercise  trenches  upon  the  public  health, 
morals,  or  safety.^  Various  statutes  have  been  held  to  be  a  le- 
gitimate exercise  of  the  police  power  inherent  in  the  several 
states.'  The  governmental  power  of  self-protection  can  not  be 
contracted  away,  nor  can  the  exercise  of  rights  granted  be 
withdrawn  from  the  implied  liability  to  governmental  regula- 
tion in  particulars  essential  to  the  preservation  of  the  commu- 
nity from  injury.  An  act  of  the  legislature  of  Connecticut  re- 
lating to  railway  grade  crossings  being  directed  to  the  extinc- 
tion of  grade  crossings  as  a  inenace  to  public  safety  was  held  a 
proper  exercise  of  the  police  power  of  the  state.'  A  state  has 
power  to  limit  the  amount  of  charges  by  railroad  companies 
for  the  transportation  of  persons  and  property  within  its  own 
jurisdiction,  unless  restrained  by  some  contract  in  the  charter, 
or  unless  what  is  done  amounts  to  a  regulation  of  foreign  or 
interstate  commerce.'  The  courts  have  uniformly  held  stat- 
utes making  railroad  companies  liable  for  damages  caused  by 
fire  constitutional.* 

'  Cooley's    Constitutional     Limita-  Kan.  573 ;  Pennsylvania  R.  v.  Eiblet, 

tions,   708 ;   Buggies  v.   Illinois,    108  66  Pa.  St.  164. 

TJ.  S.  526;  Georgia  Railroad,  etc.,  Co.  '  New  York,  etc.,  R.  Co.  v.  Bristol, 

V.  Smith,  128  U.  S.  174;  Chicago,  etc.,  151  U.  S.  556. 

Co.  ?;.  Needles,  113  TJ.  S.  574.  ^Railroad    Commission  Cases,   116 

^New    Orleans   Gas  Co.    v.   Louis-  TJ.  S.  307;  Stones.  Farmers',  etc.,  Co., 

iana,  etc.,    Co.,   115  U.  S.  650;  Gor-  116  TT.  S.  307. 

man  v.  Pacific  R.  Co.,  26  Mo.  441.  ^  Mathews  v.  St.  Louis,  etc.,  R.  Co., 

'Thorpe  D.Rutland,  etc.,  Co.,  27  Vt.  121  Mo.  298;  25  L.  R.  A.  161 ;  McCand- 

140;  62  Am.  Dec.  625,  as  to  the  power  less  v.  Richmond,  etc.,  R.  Co.,  38  S. 

•of  the  state  legislature  to  impose  upon  Car.  103 ;  Griss.ell  v.  Housatonic  R. 

railroad  companies  the  duty  of  main-  Co.,   54  Conn.  447;  TJnion  Pacific  R. 

taining  fences,  and  to  construct  and  Co.  v.  DeBusk,  12  Colo.  294;   Rode- 

maintain  cattle-guards.    Ohio,  etc., R.  macher  ii.  Milwaukee,  etc.,  R.  Co.,  41 

Co.  V.  McClelland,  25  111.  140;  Norris  Iowa,  297-  20  Am.  Rep.  592;  Hooksett 

V.  Androscoggin   R.   Co.,   39  Maine,  v.  Concord  R.  Co.,    38    N.   H.    242; 

273 ;  Kansas  Pacific  R.   v.  Mower,  16  Pierce  on  Railroads,  444 ;  2  Wood's 

Railway  Law,  §  331. 
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§  1650.  Exclusive  privileges. — The  grant  of  an  exclusive 
privilege  by  a  state  if  lawfully  made  is  a  contract,  and  not 
subject  to  be  recalled.'  Where  the  legislature  chartered  a 
bridge  company  and  gave  it  the  exclusive  right  to  erect  and 
maintain  a  toll-bridge  within  certain  limits,  which  bridge  was 
erected,  and  subsequently  the  legislature  incorporated  another 
bridge  company,  and  authorized  it  to  build  a  bridge  over  the 
same  stream,  and  within  the  prescribed  limits,  making  no 
provision  for  any  compensation  to  the  former  company,  the 
erection  of  the  second  bridge  was  restrained  by  the  court.  It 
was  held  that  the  erection  without  paying  any  compensation 
to  the  former  company  would  impair  the  obligation  of  the  con- 
tract.^ A  legislative  grant  of  an  exclusive  right  to  supply  gas 
to  a  municipality  and  its  inhabitants,  through  pipes  and 
mains  laid  in  the  public  streets,  and  upon  condition  of  the 
performance  of  the  service  by  the  grantee,  is  a  grant  of  a 
franchise  vested  in  the  state,  in  consideration  of  the  perform- 
ance of  a  public  service,  and,  after  performance  by  the  grantee, 
is  a  contract  protected  by  the  constitution  of  the  United  States 
against  state  legislation  to  impair  it.' 

'  Bridge    Proprietors  v.     Hoboken  ofthe  legislature  authorizing  the  bridge 

Co.,   1  Wall.  (U.  S.)  116;  California  to  be  built  that  it  should  not  be  lawful 

State   Telegraph    Co.    v.    Alta    Tele-  to  build  any  other  bridge  within  two 

graph  Co.,  22  Cal.  398 ;  Cooley's  Con-  miles  above  or  below  the  one  bo  au- 

stitutional  Limitations  (5th  ed.),  350.  thorized.      The  court  upheld  and  en- 

The  grant  of  exclusive  privileges  to  a  forced  the  restriction  against  the  au- 

corporation    to     maintain     slaughter  thority  conferred  by  a  later  act  of  the 

houses  within  certain  limits  for  twen-  legislature  authorizing  a  bridge  to  be 

ty-five  years  was  upheld  as  a  police  so  built. 

regulation.  Slaughter  House  Cases  '  New  Orleans  Gas  Co.  v.  Louisiana 
(1872),  16  Wall.  (U.  S.)  36.  The  grant-  Light  Co.,  115  U.S.  650.  An  ex- 
ing  of  exclusive  privilege  to  telegraph  elusive  franchise,  granted  to  sup- 
along  a  railroad  line  is  illegal.  Pen-  ply  water  to  the  inhabitants  of  a  mu- 
sacola  Telegraph  Co.  t>. Western  Union  nicipality  by  means  of  pipes  and 
Telegraph  Co.,  96  U.  S.  1 ;  Western  mains  laid  through  the  public  streets, 
Union  Telegraph  Co.  v.  Baltimore,  is  violated  by  a  grant  to  an  individual 
etc.,  23  Fed.  Pep.  12.  in  the  municipality  of  the   right  to 

^  Proprietors  of  Piscataque  Bridge  v.  supply  his  premises  with  water  by 

New  Hampshire  Bridge,  7  N.  H.  35.  means  of  a  pipe  or  pipes  so  laid.  New 

In  The  Binghamton  Bridge,  3  Wall.  Orleans  Water  Works  Co.   v,  Eivers, 

(U.  S.)  51,  it  was  declared  by  the  act  115  U.  S.  674. 
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§  1661.  Rule  of  construction. — Grants  of  exclusive  priv- 
ileges, being  in  derogation  of  public  rights  belonging  to  the 
state,  or  to  its  citizens  generally,  must  be  strictly  construed. 
It  was  held  that  the  grant  to  a  corporation  of  the  right  to  erect 
a  toll-bridge  across  a  river  without  any  restriction  as  to  the 
right  of  the  legislature  to  grant  a  similar  privilege  to  another 
does  not  deprive  a  future  legislature  of  the  power  to  authorize 
i,he  erection  of  another  toll-bridge  across  the  same  river,  so 
near  to  the  first  as  to  divert  a  part  of  the  travel  which  would 
have  crossed  the  river  on  the  first  bridge,  if  the  last  had  not 
been  erected.'  If  the  legislature  charters  a  railroad  between 
certain  termini,  and  it  is  constructed  and  put  in  operation,  an- 
other railroad  may  be  chartered  between  the  same  termini,  un- 
less, in  the  first  charter,  there  is  a  limitation  of  the  power  of 
the  legislature  to  do  so.*  To  create  a  monopoly  there  must  be 
an  express  provision  in  the  act  or  charter  whereby  the  legisla- 
ture restrains  itself  from  granting  charters  for  rival  or  com- 
peting works."  No  contract  can  be  created  by  implication,  be- 
tween the  state  and  a  corporation,  and  all  the  privileges,  ex- 
emptions and  immunities  not  granted  in  plain  words  are 
reserved  to  the  state.* 

1  Mohawk  Bridge  Co.  D.'Utica,  etc.,  Tuckahoe  Canal  Co.  v.  Tuckahoe  R., 
E.  Co.,  6  Paige  (N.Y.),554;  Turn-  11  L«igh  (Va.),  42;  36  Am.  Dec.  374. 
pike  Co.  V.  State,  3  Wall.  (U.  S.)  A  corporation  created  by  statute  poa- 
210,  where  the  state  incorporated  a  sesses  only  those  powers  which  the 
company  to  build  a  turnpike  be-  charter  confers  upon  it,  either  ex- 
tween  Baltimore  and  Washington,  pressly  or  as  incidental  to  its  very  ex- 
and  afterwards  granted  a  charter  to  a  istence.  Gaines  v.  Coates,  51  Miss. 
railroad  company  to  construct  a  rail-  335. 

road  between  the  same  cities,  the  line  'Charles  River  Bridge  v.  Warren 
of  which  ran  near  to  and  parallel  with  Bridge,  11  Pet.  (U.S.)  420.  Nothing 
the  track  of  the  turnpike.  Turnpike  can  be  taken  against  the  state  by  pre- 
Co.  V.  Davidson  County,  91  Tenn.  291 ;  sumption  or  inference.  The  estab- 
Wheeling,  etc..  Bridge  Co.  v.  Wheel-  lished  rule  of  construction  is  that 
ing  Bridge  Co.,  138  U.  S.  287.  A  gen-  rights,  privileges  and  immunities  not 
eral  law  of  Virginia  prohibiting  the  expressly  granted  are  reserved.  Del- 
courts  of  the  different  counties  from  aware  Railroad  Tax,  18  Wall.  (U.  S.) 
licensing  a  ferry  within  half  a  mile  in  206.  In  Ohio  Life  Insurance  and  Trust 
a  direct  line  from  an  established  ferry,  Co.'B.Debolt,16  How.  (U.S.)  416, Chief 
had  in  it  nothing  in  the  nature  of  a  Justice  Taney,  speaking  of  legislative 
contract.  acts  incorporating   companies,  said: 

2  State  V.  Noyes,  47  Maine,  189.  "  The  rule  of  construction  in  cases  of 
'Gaines    v.    Coates,  51   Miss.   335;  this  kind  has  been  well  settled  by  this 
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§  1652.  Stipulations  in  charters  limiting  the  power  of  the 
state  over  taxation. — A  state  may  make  a  contract  not  to  exer- 
cise the  taxing  power,  or  to  exercise  it  only  within  certain 
limits  with  respect  to  a  particular  subject,  and  such  a  contract 
once  made  can  not  be  rescinded  by  a  subsequent  legislative 
act.'  If  the  legislature,  in  creating  a  corporation,  prescribes  a 
rate  of  taxation,  and  expressly  releases  the  power  to  impose 
further  taxes,  a  subsequent  law  increasing  the  tax  rate  impairs 
the  obligation  of  the  contract  and  is  void.  The  theory  is  that 
the  legislature  represents  the  people  for  the  purpose  of  making 
contracts,  as  well  as  for  making  laws,  and  that  the  legislature 
holding  the  taxing  power  may  bargain  it  away  precisely  as 
they  hold  and  may  grant  the  power  of  corporate  franchises.^ 
An  act  exempting  a  certain  railroad  company  from  taxation 
upon  its  stock  "  until  the  net  earnings  of  the  company  shall 
realize  at  least  six  per  centum  per  annum  upon  the  capital  in- 
vested," was  held  not  a  mere  gratuity,  but  a  contract  which, 
the  state  can  not  be  permitted  to  repudiate.'  Exemptions  from 
taxation  are  regarded  as  in  derogation  of  the  sovereign  author- 
ity and  of  common  right,  and  therefore  not  to  be  extended 
beyond  the  exact  and  express  requirements  of  the  language 
used,  construed  strictissimi  jurist  A  state  can  not  strip  itself 
of  this  essential  power  by  doubtful  words. ^     The  suspension  of 

court.  The  grant  of  privileges  and  ex-  marked  by  eminent   judicial  ability 

emptions  to  a  corporation  is  strictly  and  careful  thought ;  Bank  of  Cape 

construed  against  the  corporation  and  Fear  v.  Edwards,  5  Ired.  L.  (N.  Car.) 

in  favor  of  the  public."  516. 

'  Barnes  v.  Kornegay,  62  Fed.  Rep.  '  Commonwealth    v.   Philadelphia, 

671;    New   Orleans   v.    Houston,  119  etc..  Railroad,  164  Pa.  St.  252. 

U.   S.   265;   Wilmington  Railroad  v.  *  Yazoo,  etc.,  R.  Co.  «.  Thomas,  132 

Reid,  13  Wall.  (U.  8.)  264;  Jefferson  U.  S.  174;  Vicksburg,  etc.,  R.  Co.  v. 

Branch  Bank  u.Skelly ,  1  Black  (U.S.) ,  Dennis,  116  U.  S.  665,  and  cases  cited ; 

436;    Asylum   v.    New    Orleans,   105  Wilmington,  etc.,  R.  Co.  ■«.  Alsbrook, 

U.  S.  362;  Commonwealth  v.  Potts-  146  U.S.  279;  People  i).  Davenport,  91 

ville  Water  Co.,  94  Pa.  St.  516;  Sey-  N.  Y.  574. 

mourt).  Hartford,  21  Conn.  481.     Un-  ^ErieR.Co.v.  Pennsylvania,21  Wall, 

less  the  power  was  reserved  by  the  (U.  S.)  492.     Every  presumption  is  in 

state  to  revoke  the  provision,  Louis-  favor  of  Ihe  tax  and  against  the  ex- 

ville  Water  Co.  v.  Clark,  143  U.  S.  1.  emption.     People  v.  O'Brien,  53  Hun 

2  Iron  City  Bank  v.  City  of  Pitts-  (N.Y.),580.  Exemptionsfromt;ixation 
burgh,  37  Pa.  St.  340;  Union  Bank  v.  are  never  presumed  or  implied.  Bur- 
State,    9  Yerg.    (Tenn.)   489,   a  case  roughs    on    Taxation,    §70.      In   the 
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the  exercise  of  the  power  of  taxation  as  to  any  persons  or  prop- 
erty is  not  a  matter  to  be  presumed  or  inferred.  It  must  be 
declared,  or  it  will  not  be  deemed  to  exist.  The  state  does  not 
lose  it  by  a  charter  which  says  nothing  on  the  subject.'  The 
legislature  of  Rhode  Island  granted  to  the  Providence  Bank  a 
charter  which  was  silent  on  the  subject  of  taxation.  Subse- 
quently a  law  was  passed  taxing  its  capital.  The  payment  of 
the  tax  was  resisted  as  a  violation  of  the  charter,  but  it  was 
held  by  the  United  States  Supreme  Court  that  an  abandonment 
of  the  taxing  power  could  never  be  presumed  in  any  case 
where  the  deliberate  purpose  of  the  state  to  abandon  it  did  not 
appear.' 

§  1653.  The  same  sulbject  continued. — Where  the  charter  of 
a  bank  provided  that  the  bank  should  pay  to  the  state  an 
annual  tax  of  one-half  of  one  per  cent,  on  each  share  of  the 
capital  stock  subscribed,  to  be  "in  lieu  of  all  other  taxes,"  it 
was  held  that  a  subsequent  law  imposing  an  additional  tax  on 
the  shares  in  the  hands  of  stockholders  impaired  the  obligation 
of  the  contract  and  was  void.'  A  bank,  chartered  under  a 
general  law  which  prescribed  the  payment  of  a  certain  tax  on 
dividends  declared,  was  held  subject  to  a  subsequent  general 
law  which  increased  the  rate  of  taxation,  although  its  charter 
had  not  then  expired.'  Where  a  law  was  passed  continuing 
the  charters  of  certain  banks  upon  condition  that  they  would 
construct  a  certain  road  and  pay  a  school  tax,  and  the  statute 

Delaware    Railroad    Tax,    18    Wall.  ''  Farrington  v.  Tennessee,  95  TJ.  fe. 

(U.  S.)  206,  Field.  J.,   in  delivering  679  (Strong,  Field  and  Clifford,  JJ., 

the  opinion,  said :  "  If  the  point  were  dissenting). 

not  already  adjudged,  it  would  admit  *  Easton  Bank  v.  Commonwealth,  10 
of  grave  consideration,  whether  a  Pa.  St.  442.  The  court  held  that  the 
legislature  of  a  state  can  surrender  designation  in  the  original  act  was 
this  power,  and  make  its  action  in  nothing  more  than  a  simple  declara- 
this  respect  binding  upon  its  sue-  tion  of  the  tax  then  to  be  paid  by  the 
cessors,  any  more  than  it  can  surren-  bank,  and  did  not  give  the  slightest 
der-  its  police  power  or  its  right  of  intimation  of  an  agreement  or  under- 
eminent  domain."  standing  that  the  tax  should  not  be 

'  Bank  of  Pennsylvania  v.  Common-  increased  during  the  existence  of  the 

wealth,  19  Pa.  St.  144.  charter. 

2  Providence    Bank    v.   Billings,   4 
Pet.  (U.  S.)  514. 
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also  declared  that  if  any  of  the  banks  accepted  and  complied 
with  the  terms  and  conditions  of  the  act  the  faith  of  the  state 
was  pledged  not  to  impose  any  further  tax  or  burden  upon 
them,  a  subsequent  law  of  the  state  imposing  a  tax  was  ad- 
judged invalid.'  Where  a  statute  which,  for  the  declared 
purpose  "of  encouraging  the  establishment  of  a  charitable 
institution,"  and  enabling  the  parties  engaged  in  thus  estab- 
lishing it  "more  fully  and  effectually  to  accomplish  their 
laudable  purpose,"  gave  to  the  institution  a  charter,  and  de- 
clared by  it  that  "the  property  of  said  corporation  shall  be 
exempt  from  taxation,"  and  that  an  already  existing  statutory 
provision,  that  every  charter  of  incorporation  should  be 
subject  to  alteration,  suspension,  or  repeal,  at  the  discretion  of 
the  legislature,  should  not  apply  to  it,  its  property  is  not  sub- 
ject to  taxation,  so  long  as  the  corporation  owns  it  and  applies 
it  to  the  purposes  for  which  the  charter  was  granted,  and  a 
statute  imposing  taxes  on  the  property  of  the  corporation  is 
void  under  the  constitution.*  The  same  principles  were  held 
applicable  to  an  institution  of  learning.' 

§  1654.  Consideration  necessary. — Where  the  legislature 
pledges  the  state  to  refrain  from  levying  taxes,  the  pledge, 
to  constitute  a  contract,  must  have  the  elements  of  a  contract, 
consent  and  consideration.  There  must  be  something  received 
by  the  state  for  the  relinquishment,  or  something  surrendered 
on  the  other  side  which  can  be  deemed  an  equivalent.'  If 
there  be  no  consideration,  the  exemption  is  a  mere  gratuity, 
revocable  at  the  pleasure  of  the  legislature. °  As  between  indi- 
viduals, the  stipulation  would    belong   to  the  category  of  nude 

'  Gordon  v.  Appeal  Tax  Court,   3  contract  contained  in  a  previous  stat- 

How.  (U.  S.)  133.  ute,  which  declared  that  all  the  prop- 

^  Home  of  the  Friendless  v.  Rouse,  erty  of  the  University  should  be  for- 

8  Wall.  (TJ.  S.  )  430.  ever  free  from  taxation. 

2  Washington  University  v.  Rouse,  *  Cooley  on  Taxation,  67. 

8    Wall.  (U.   S.)   439;    University  u.  '  Appeal  Tax  Court  t;.  Grand  Lodge, 

People,    99  U.    S.    309;    a  statute  of  50  Md.  421 ;  Rector,  etc.,  u.  County  of 

Illinois,  limiting  the  exemption  of  the  Philadelphia,  24  How.    (U.    S.)  300; 

property  of  the  Northwestern  Uuiver-  People  v.  Commissioners  of  Taxes,  47 

sity  from  taxation  to  land  and  other  N.  Y.  501 ;  Brainard  v.  Colchester,  31 

property  in  immediate  use  by  the  in-  Conn.   407;    Cooley's    Constitutional 

Btitution,  impairs  the  obligation  of  a  Limitations  (5th  ed.),  340. 
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j)acts.  It  has  no  higher  character,  because  one  of  the  parties 
was  a  state,  the  other  a  corporation,  and  it  was  put  in  the 
form  of  a  statute.'  A  statute  exempting  a  certain  class  from 
taxation  from  motives  of  public  policy  not  founded  upon  anjr 
adequate  consideration,  is  subject  to  be  repealed  at  the  will  of 
the  legislature.  It  is  not  a  contract  within  the  protection  of 
the  constitution.^ 

§1655.  Immunity  from  taxation  not  transferase. — Legisla- 
tive immunity  from  taxation  is  a  personal  privilege,  not 
transferable,  and  not  to  be  extended  beyond  the  immediate 
:grantee,  unless  otherwise  so  declared  in  express  terms.  Upon 
the  sale  of  the  property  and  franchises  of  a  railroad  corporation 
under  a  decree  founded  upon  a  mortgage  which  in  terms  cov- 
ers the  franchises,  or  under  a  process  upon  a  money  judg- 
ment against  the  company,  immunity  from  taxation  upon  the 
property  of  the  company  provided  in  the  act  of  incorporation 
does  not  accompany  the  property  in  its  transfer  to  the  pur- 
chaser. The  "franchises"  of  a  railroad  corporation  are  positive 
rights  or  privileges,  without  the  possession  of  which  the  road 
of  the  company  could  not  be  successfully  worked.  Immunity 
from  taxation  is  not  one  of  them.  Nor  do  provisions  restrictive 
of  the  right  of  the  state  to  tax  the  property  pass  to  new  corpora- 
tions, succeeding  by  consolidation,  in  the  absence  of  express 
statutory  direction  or  of  an  equivalent  implication  by  neces- 
sary construction.' 

'  Tucker     o.    Ferguson,    22    Wall,  consideration,  and  binds  the  state  if 

■(U.  S.)  527,  per  Swayne,  J.  the  charter  containingit  is  accepted." 

2  People  V.  Eoper,  35  N.  Y.  629.    In  Per  Davis,  J. 
Home  of  the  Friendless  v.  Rouse,  8        '  Norfolk  and  Western  E.  v.  Pendle- 

Wall.    (TJ.   S.)    430,   the  court  said;  ton,  156  U.  S.  667 ;  Wilson  d.  Gaines, 

"The  question  is  no  longer  open  to  103  U.S.  417;  Chesapeake  and  O.  Ey. 

argument  here,  for  it  is  settled  by  the  Co.  v.  Miller,  114  TJ.  S.  176;  Morgan 

repeated   adjudications  of    this   court  i).  Louisiana,  93  U.   S.  217;  Picard  v. 

that  a  state  may  by  contract,  based  EastTennessee,  etc.,  E.  Co.,  130U.  S. 

on  a  consideration,  exempt  the  prop-  637.  The  United  States  Supreme  Court 

erty  of  an  individual  or  corporation  has  often  decided  that  by  consolida- 

from  taxation,  either  for  a  specified  tion  the   old   constituent  companies 

period   or  permanently.      And  it  is  have  been  destroyed,  an  entirely  new 

equally  well  settled  that  the  exemp-  corporation  created,  and  the  effect  was 

tion  is  presumed  to  be   on  suificient  to  restore  to  the  state  that  dominion 
136 
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§  1656.  Distinction  between  repealable  and  irrepealable  stat- 
utory exemptions  from  taxation. — Exemptions  from  taxation, 
granted  on  considerations  of  general  public  policy,  may  be  re- 
called whenever  the  legislative  view  of  public  policy  may  be 
changed.  They  are  to  be  regarded  as  favors  or  privileges 
merely,  to  continue  during  the  pleasure  of  the  sovereignty. 
The  law  granting  it  is  to  be  deemed  expressive  only  of  the 
present  will  of  the  state  on  the  subject,  and  may  be  modified 
or  repealed  at  the  legislative  discretion.^  It  is  immaterial  that 
while  it  continued  in  force  parties  have  acted  in  reliance  upon 
it.^  Where  a  legislative  act  provided  that  "the  real  property, 
including  ground  rents,  now  belonging  and  payable  to  Christ's 
Church  Hospital,  in  the  city  of  Philadelphia,  so  long  as  the 
same  shall  continue  to  belong  to  the  said  hospital,  shall  be  and 
remain  free  from  taxes,"  it  was  held  that  the  exemption  was  a 
mere  privilege,  bene  placitum,  and  might  be  revoked.'  The 
act  of  the  legislative  assembly  of  the  District  of  Columbia,  ex- 
empting   from    general   taxes    for   ten    years    thereafter   such 


over  its  taxing  power  which  had  been 
lost  by  a  charter  contract  of  exemp- 
tion. St.  Louis,  etc.,  R.  Co.  v.  Berry, 
113  U.  S.  465;  Louisville,  etc.,  E.  Co. 
V.  Palmes,  109  U.  S.  244;  Railroad  Co. 
V.  Maine,  96  U.  S.  499 ;  Railroad  Co.  v. 
Georgia,  98  U.  S.  359.  On  the  other 
hand  the  same  court  has  held  that 
this  result  did  not  follow  in  certain 
other  cases,  where  the  old  corpora- 
tions and  their  charters  remained  in 
force  for  the  preservation  of  their  im- 
munities, etc.,  against  the  effect  of 
dissolution  and  consolidation.  Tom- 
linson  v.  Branch,  15  Wall.  (U.  S.)  460; 
Central  Railroad,  etc.,  Co.  v.  Georgia, 
92  U.  S.  665. 

'  Hospital  11.  Philadelphia  County, 
24 Pa.  St.  229;  Commonwealths.  Fay- 
ette, etc.,  R.  Co.,  55  Pa.  St.  452;  City 
of  St.  Joseph  w.  Hamilton,  etc..  Rail- 
road Co.,  39  Mo.  476;  State  v.  Dulle, 
48  Mo.  282 ;  Tomlinson  i).  Jessup,  15 
Wall.  (U.  S.)454;  Shiner  «.  Jacobs, 
62  Iowa,  392;  State  v.  Hannibal,  etc., 
E.  Co.,  60  Mo.  143;  Hoge  v.  Railroad 


Co.,  99  U.  S.  348;  West  Wisconsin  E. 
Co.  V.  Board  of  Supervisors,  93  U.  S. 
595 ;  Grand  Lodge  of  Masons  u.  City 
of  Xew  Orleans,  44  La.  Ann.  659; 
Cooley  on  Taxation,  69,  204. 

^  People  V.  Board  of  Assessors  of 
Brooklyn,  84  N.  Y.  610. 

'  Rector,  etc.,  v.  County  of  Phila- 
delphia, 24  How.  (U.  S.)  300.  In 
Tucker  v.  Ferguson,  22  Wall.  (U.  S.) 
527,  the  doctrine  laid  down  in  Rector, 
etc.,  V.  County  of  Philadelphia,  24 
How.  (U.  S.)  300,  is  reviewed  and 
affirmed,  and  all  the  judges  concurred 
in  holding  that  an  exemption  from 
taxation  granted  to  a  railroad  com- 
pany after  its  incorporation  was  a 
mere  privilege  revocable  at  pleasure. 
In  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  (U.  S.)  430,  and  Wilmington 
Railroad  w.Eeid,  13  Wall.  (IT.  S.)  264, 
and  others  of  a  like  character,  the 
exemption  is  upheld  as  being  made 
upon  considerations  moving  to  the 
state,  which  give  to  the  transaction 
the  character  of  a  contract. 
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real  and  personal  property  as  might  be  actually  employed 
within  said  district  for  manufacturing  purposes,  provided  its 
value  should  not  be  less  than  $5,000,  did  not  create  an  irre- 
pealable  contract  with  the  owners  of  such  property,  but  merely 
conferred  a  bounty  liable  at  any  time  to  be  withdrawn,  when- 
ever the  local  legislature  or  congress  should  be  of  the  opinion 
that  the  public  interests  demanded  such  action.' 

§  1657.   The  taxing  power — State  tax  on  foreign-held  bonds. 

— The  constitutional  provision  against  impairing  the  obliga- 
tion of  contracts  is  a  limitation  upon  the  taxing  power  of  a 
state  as  well  as  upon  all  legislation,  whatever  form  it  may  as- 
sume. A  law  of  Pennsylvania,  which  required  the  treasurer 
of  a  company,  incorporated  and  doing  business  in  that  state, 
to  retain  five  per  cent,  of  the  interest  due  on  bonds  of  the  com- 
pany, made  and  payable  out  of  the  state  to  non-residents  of  the 
state,  citizens  of  other  states,  and  held  by  them,  is  not  a  legiti- 
mate exercise  of  the  taxing  power  of  the  state.  Under  the  pre- 
tense of  levying  a  tax  it  impairs  the  obligation  of  the  contract 
between  the  parties.^ 

§  1658.  Public  corporations. — A  public  corporation  is  one 
that  is  created  for  political  purposes,  with  political  powers,  to 
be  exercised  for  purposes  connected  with  the  public  good  in 
the  administration  of  civil  government,  an  instrument  of  the 
government,  subject  to  the  control  of  the  legislature,  for  the 
administration  and  discharge  of  public  duties,  as  in  the  case 
of  cities  and  towns.  So  where  a  bank  is  created  by  the  gov- 
ernment for  its  own  uses,  and  the  stock  belongs  exclusively  to 
the  government,  it  is  a  public  corporation.'  The  legislature 
has  unrestrained  control,  and  may  alter,  modify,  or  repeal  the 
charter  of  such  a  corporation  at  any  time  in  its  discretion.*  In 
this  case  there  is  but  one  party  affected,  the  government  itself, 
and  therefore  there  is  not  a  contract  within  the  meaning  of  the 

'  Welch  V.  Cook,  97  IT.  8.  541.  » Regents  of  University  v.  Williams, 

2  Case  of  the  state  tax  on  foreign  9  G.  &  J.  (Md.)365. 

held    bonds,   15   Wall.    (U.   S.)   300;  «Eader  v.  Southeasterly,  etc.,  Dis- 

Eailroad    Co.    v.     Pennsylvania,    15  trict,  36  N.   J.  Law,  273;   People  v. 

Wall.  (U.  S.)  300.  Power,  25  111.  187. 
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constitution.'  Corporations  do  not  become  public  ones  because 
they  are  charged  with  duties  and  obligations  to  the  public,  as 
in  the  case  of  railroad,  telegraph,  canal,  bridge,  gas,  and  water 
companies.^  Grants  of  franchises  to  a  public  corporation  may, 
at  any  time,  be  resumed  by  the  state.'  Statutes  abolishing 
school  districts  are  not  unconstitutional  upon  the  ground  that 
they  impair  the  obligation  of  contracts.' 

§  1659.  Municipal  corporations. — The  charters  of  municipal 
corporations  are  not  contracts  within  the  meaning  of  the 
clause  of  the  constitution  forbidding  the  passage  of  laws  im- 
pairing the  obligation  of  contracts,  and  therefore  they  may  be 
altered  or  repealed  at  the  discretion  of  the  legislature,  so  far  as 
it  is  not  restrained  by  the  local  constitution. '^      One  legislature 

111.  27.  (Trustees  of  schools  are  cor- 
porations of  this  character.) 

*Rawson  v.  Spencer,  113  Mass.  40. 

^Pomeroy's  Constitutional  Law, 
587 ;  1  Beach  on  Public  Corporations, 
§  64 ;  1  Dillon  on  Municipal  Corpora- 
tions, §  54 ;  Trustees  of  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  (TJ.  S.) 
518,  694;  Inhabitants  of  Yarmouth  i. 
North  Yarmouth,  34  Maine,  411;  Ber- 
lin V.  Gorham,  34  N.  H.  266;  Town 
of  Marietta  v.  Fearing,  4  Ohio,  427; 
Sinton  v.  Carter  Co.,  23  Fed.  Rep. 
535;  City  of  Paterson  v.  Society,  24 
N.  J.  Law,  385;  Moore  v.  New  Or- 
leans, 32  La.  Ann.  726.  Restraints 
on  the  legislative  power  of  control 
must  be  found  in  the  constitution  of 
the  state,  or  they  must  rest  alone  in 
the  legislative  discretion.  Cooley's 
Constitutional  Limitation,  231.  A 
municipal  corporation  is  merely  an 
agency  instituted  by  the  sovereign  to 
carry  out  in  detail  the  objects  of  gov- 
ernment, revocable  and  having  no 
vested  right  to  any  of  its  powers  or 
franchises.  Philadelphia  v.  Fox,  64 
Pa.  St.  169;  State  v.  South  Orange,  55 
N.  J.  Law,  254;  New  Orleans  v.  New 
Orleans  Water- Works  Co.,  142  U.  S. 
79.  In  United  States  v.  Railroad  Co., 
17  Wall.  (U.  S.)  322,  in  which  it  was 


'  Montpelier  Academy  v.  George,  14 
La.  395. 

'  Mount  Hope  Cemetery  v.  City  of 
Boston,  158  Mass.  509.  The  general 
line  of  distinction  between  the  two 
classes  of  corporations  is  clear.  Mora- 
wetz  on  Corporations,  §§3,  24.  The 
opinion  delivered  by  Chief  Justice 
Marshall  in  Trustees  of  Dartmouth 
College  W.Woodward,  4  Wheat.  (U.  S.) 
518,  629,  contains  the  following  com- 
prehensive proposition  relied  on  as 
the  true  American  rule  for  distin- 
guishing a  public  from  a  private  corpo- 
ration. "If  (says  the  chief  justice)  the 
act  of  incorporation  be  a  grant  of  po- 
litical power,  if  it  create  a  civic  insti- 
tution to  be  employed  in  the  adminis- 
tration of  the  government,  or  if  the 
funds  of  the  college  be  public  property, 
or  if  the  state  of  New  Hampshire  as  a 
government  be  alone  interested  in  its 
transactions,  the  subject  is  one  in 
which  the  legislature  of  the  state  may 
act  according  to  its  own  judgment, 
unrestrained  by  any  limitation  of  its 
power  imposed  by  the  constitution  of 
the  United  States."  This  proposition 
applied  in  City  of  Louisville  v.  Presi- 
dent, etc.,  of  University  of  Louisville, 
15  B.  Mon.  (Ky.)  642. 

*  Trustees  of  Schools  t).  Tatman,  13 
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can  not  impose  restrictions  on  the  power  of  a  municipal  cor- 
poration which  a  future  legislature  can  not  modify  or  abro- 
gate, except  where  a  vested  right  or  the  obligation  of  a  contract 
might  be  thereby  divested  or  impaired.'  They  are  incorporated 
for  public,  and  not  private  objects,  and  the  doings  between 
them  and  the  legislature  are  in  the  nature  of  legislation  rather 
than  compact.^ 

§  1660.  Contracts  of  municipalities. — An  ordinance  passed 
by  a  municipal  corporation  is  void  if  it  impairs  the  obligation 
of  existing  contracts.'  A  municipal  corporation,  like  the 
state,  may  enter  into  contracts  by  legislative  action.'  States 
and  cities,  when  they  borrow  money  and  contract  to  repay 
it  with  interest,  are  not  acting  as  sovereignties.  They  come 
down  to  the  level  of  ordinary  individuals.  Their  contracts 
have  the  same  meaning  as  that  of  similar  contracts  with 
private  persons.  Instead  of  there  being,  in  the  undertaking 
of  a  state  or  city  to  pay,  a  reservation  of  a  sovereign  right 
to  withhold  payment,  the  contracts  should  be  regarded  as  an 
assurance  that  such  a  right  will  not  be  exercised.  Where  the 
plaintiff  held  stock  of  the  city  of  Charleston,  South  Carolina, 
interest  at  six  per  cent,  payable  quarterly,  and  subsequent 
ordinances  of   the  city  directed  its  treasurer  to  retain  out  of 

held  that  the  general  government  ordinance  of  a  municipal  corporation 
could  not  tax  the  income  or  property  may  be  such  an  exercise  of  legislative 
of  the  city  of  Baltimore  under  the  in-  power  delegated  by  the  legislature  to 
ternal  revenue  laws.the  court  discusses  the  corporation  as  a  political  subdi- 
the  nature  of  municipal  corporations  vision  of  the  state,  having  all  the  force 
and  the  relation  they  sustain  to  the  of  law  within  the  limits  of  the  munici- 
state  of  which  they  are  treated  as  arms  pality  that  it  may  properly  be  consid- 
er agencies.  ered  as  a  law,  within  the  meaning  of 
'  State  I).  Pilsbury,  31  La.  Ann.  1.  the  constitution.  New  Orleans  Water- 
^Town  of  East  Hartford  v.  Hartford  Works  v.  Louisiana,  etc.,  Co.,  125  U.  S. 
Bridge  Co.,  10  How.  (U.  S.)  511.     In  18. 

County  of  Eichland  •!).  County  of  Law-  *  Cincinnati,  etc.,  E.  Co.  ■!>.   Carth- 

renoe,  12  111.  1,  the  court  said:     "The  age,  36  Ohio  St.  631.     The  legislature 

state  may  make  a  contract  with  a  mu-  can  not  authorize  counties,  cities  or 

nicipal  corporation  which  it  can  not  towns  to  contract,  for  private  objects, 

subsequently  impair.   In  such  case  the  debts  which  must  be  paid  by  taxes, 

corporation  is  to  be  regarded  as   a  Cole  v.  La  Grange,  113  U.  S.  1 ;  Loan 

private  company."  Association u.  Topeka,  20  Wall.  (U.S.) 

s  Hestonville,  etc.,  E.  Co.  v.  Phila-  655. 
delphia.  89  Pa.  St.  210.    A  by-law  or 
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the  interest  so  due  all  taxes  due  from  the  holder  to  the  city, 
it  was  held  that  these  ordinances  impaired  the  obligation  of 
the  contract  and  were  void.^  When  a  contract  is  made  with  a 
municipal  corporation  upon  the  faith  that  taxes  will  be  levied, 
a  statute  repealing  or  modifying  the  taxing  power  of  the  mu- 
nicipality, so  as  to  deprive  the  holder  of  the  contract  of  all  ad- 
equate and  efficacious  remedy,  is  within  the  inhibition  of  the 
constitution/  Where  the  state  has  authorized  a  municipal 
corporation  to  contract,  and  to  exercise  the  power  of  local  tax- 
ation to  the  extent  necessary  to  meet  its  engagements,  the  pow- 
er thus  given  can  not  be  withdrawn  until  the  contract  is  satis- 
fied. The  state  and  the  corporation  in  such  cases  are  equally 
bound.'  A  legislative  grant,  made  indirectly  through  a  mu- 
nicipal corporation  duly  authorized  so  to  act,  constitutes  a 
contract  between  the  parties  thereto,  the  terms  of  which  can 
not  be  altered  without  their  mutual  consent,  except  so  far  as 
the  right  to  alter,  amend,  or  repeal  is  expressly  reserved  in  the 
grant  itself,  or  existed  in  constitutional  or  legislative  provis- 
ions at  the  time  of  its  passage.* 

§  1661.  Effect  of  repeal  of  municipal  charter  on  rights  of 
creditors. — Municipal  corporations  can  not  extinguish  their 
debts  by  changing  their  names,  or  reorganizing  under  new 
charters,  or  by  failing  to  exercise  their  corporate  powers.^  The 
state  can  not  by  legislation  alter  a  municipal  charter  or  revoke 
it,  so  as  to  destroy  or  impair  the  lawful  contracts  of  the  cor- 
poration.^    Contracts  entered  into  with  municipal  corporations 

'Murray  ii.  Charleston,   96    TJ.    S.  leans,  103  TJ.  S.  358;  Louisiana  B.Pils- 

432.    See    Jenkins    v.  Charleston,    5  bury,  105  TJ.  S.  278. 

S.  Car.  392,  holding  that  the  city  of  *BaltimoreTrust,  etc.,  Co.  u.  Mayor, 

Charleston  could  tax  its  own  stock,  64  Fed.  Rep.  153. 

whether  owned  by  residents  or  non-  ^  Hill  v.   City  of  Kahoka,  35  Fed. 

residents ;  overruled  in  96  U.  S.  449,  on  Rep.  32. 

the  doctrine  of  Murray  v.  Charleston,  *  Williams'  Appeal,  72  Pa.  St.  214; 

96  U.  S.  432.  Von  Hoffman  v.   City   of  Quinoy,  4 

*  Louisiana   v.   Police    Jury   of   St.  Wall.   (IT.  S.)  535;  Mumma  !>.  Poto- 

Martin's  Parish,  111  U.  S.  716 ;  Good-  mac  Company,  8  Pet.  (U.  S.)  281.  The 

ale  /'.  Fennell,  27  Ohio  St.  426.  only  limitation  on  the  operation  of  a 

'  Von  Hoffman  v.  City  of  Quincy,  repeal  of  the  charter  is  as  to  creditors 

4  Wall.  (U.  S.)  535;  Wolff  v.  New  Or-  that  it  shall  not  operate  to  impair  the 
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by  private  parties  can  not  deprive  the  state  of  its  paramount 
authority  to  change  or  abolish  municipal  corporations.'  If  the 
legislature  repeals  the  charter  of  a  municipal  corporation,  and 
dissolves  it,  and  makes  no  provision  for  its  debts,  and  it  has 
no  private  property  subject  to  execution,  and  there  is  no  re- 
source for  the  payment  of  such  indebtedness  but  taxation,  then, 
if  no  new  or  successor  corporation  be  organized,  and  if  no  in- 
strumentalities of  the  taxing  power  remain  subject  to  the 
process  of  the  courts,  the  rights  of  creditors  are,  in  fact,  im- 
paired or  destroyed,  and  it  would  seem  that  the  courts  are  in 
that  case  practically  powerless  to  prevent  this  result.'' 

§  1663.  The  right  of  eminent  domain. — The  right  of  eminent 
•domain,  that  is,  the  right  to  take  private  property  for  public 
uses,  appertains  to  every  independent  government.  It  requires 
no  constitutional  recognition;  it  is  an  attribute  of  sovereignty. ° 
Land  granted  by  the  government,  as  well  as  any  other  land, 
may  be  taken  by  the  legislature  in  the  exercise  of  the  right  of 
eminent  domain,  on  payment  of  an  equivalent.*     Title  to  prop- 


obligation  of  existing  contracts,  or 
•deprive  them  of  any  remedy  for  en- 
forcing such  contracts  that  existed 
■when  they  were  made.  Rader  v. 
Southeasterly,  etc.,  Dist.,  36  N.  J. 
Law,  273. 

'  Amy  V.  Watertown,  130  U.  S.  301. 

=  Meriwether  i;.  Garrett,  102  U.  S. 
472.  (Memphis  City  case.)  Strong, 
Swayne  and  Harlan,  JJ.,  dissenting. 
1  Dillon  on  Municipal  Corporations, 
§  170,  and  cases  cited.  The  Supreme 
Court  of  the  United  States  in  Meri- 
wether V.  Garrett,  102  U.  S.  472,  has 
not  reversed  or  modified  the  princi- 
ples previously  recognized  in  repeated 
decisions,  that  where  a  statute  author- 
ized a  municipal  corporation  to  issue 
bonds  and  to  exercise  the  power  of 
taxation  to  pay  them,  and  persons 
bought  said  bonds,  this  power  of  tax- 
ation is  part  of  the  contract  and  can 
Dot  be  withdrawn  until  the  bonds 
are  paid.  Saloy  v.  City  of  New  Or- 
leans, 33  La.  Ann.  79. 


'  Boom  Company  v.  Patterson,  98 
U.  S.  403;  Brown  v.  Beatty,  34  Miss. 
227 ;  Lake  Shore,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,R.  Co.,  97  111.  506.  The  con- 
stitution of  the  United  States  (fifth 
amendment)  provides  that  private 
property  shall  not  be  taken  for  public 
use  without  just  compensation.  This 
is  a  limitation  on  the  power  of  the 
federal  government,  and  not  on  the 
states.  Similar  provisions  exist  in 
most  of  the  states.  Pumpelly  v.  Green 
Bay  Company,  13  Wall.  (U.  S.)  166. 
The  right  of  eminent  domain  exists 
in  the  federal  government,  and  may 
be  exercised  within  the  states  so  far 
as  is  necessary  to  the  enjoyment  of 
the  powers  conferred  upon  it  by  the 
constitution.  Kohl  v.  United  States, 
91  U.  S.  367. 

*  Boston  Water  Power  Co.  v.  Boston 
and  Worcester  Railroad  Corporation, 
23  Pick.  (Mass.)  360. 
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erty  is  always  held  upon  the  implied  condition  that  it  must  be 
surrendered  to  the  government,  either  in  whole  or  in  part, 
when  the  public  necessities,  evidenced  according  to  the  estab- 
lished forms  of  law,  demand.'  All  private  rights  vested  under 
the  government,  including  those  held  by  charter  or  other  con- 
tracts, are  subordinate  to  the  power  of  eminent  domain.  A 
bridge  held  by  an  incorporated  company  under  a  charter  from 
a  state  may  be  condemned  and  taken  as  part  of  a  public  road, 
under  the  laws  of  that  state. ^  The  grant  of  a  franchise  is  of 
no  higher  order,  and  confers  no  more  sacred  title,  than  a  grant 
of  land  to  an  individual;  and  when  the  public  necessities  re- 
quire it,  the  one  as  well  as  the  other  may  be  taken  for  public 
purposes,  on  making  suitable  compensation.'  The  principle 
does  not  in  any  degree  tend  to  impair  the  obligation  or  infringe 
upon  the  sanctity  of  contracts.  It  rests  on  the  basis  that  pub- 
lic convenience  and  necessity  are  of  paramount  importance  and 
obligation,  to  which,  when  duly  ascertained  and  declared  by 
the  sovereign  authority,  private  rights  and  interests  must  be 
held  in  a  measure,  and  to  a  certain  extent,  subordinate.*  No 
legislature  can  by  any  grant  or  contract  surrender  or  bargain 
away  the  power  of  eminent  domain  so  as  to  bind  the  state,  in  the 
future,  to  refrain  from  the  exercise  of  it  when  a  proper  and  nec- 
essary occasion  shall  arise.'  An  abuse  of  the  right  of  eminent 
domain  by  the  state  authorities  is  not  the  violation  of  a  contract, 
within  the  meaning  of  the  constitution,  and  gives  no  jurisdic- 
tion to  the  United  States  Supreme  Court. ^ 

'■  People  V.  Mayor,  32  Barb.  (N.  Y.)  Conn.  40.    In  re  Towanda  Bridge  Co., 

102.  91  Pa.  St.  216. 

'  West  River  Bridge  Co.  v.  Dix,  6  *  Central  Bridge  Corporation  v.  City 

How.  (U.  S.)  507.  of  Lowell,  4  Gray  (Mass.),  474. 

^Richmond,  etc.,  R.  Co.  v.  Louisa  ^  Village  of  Hyde  Park  v.  Oakwoods 

R.  Co.,  13  How.  (U.  S.)  71,  83:     The  Cemetery  Assn.,  119  HI.  141;  Black's 

property  of  corporations,  even  includ-  Constitutional  Law,  351. 

ing   their    franchises,   when   that  is  *  The  f ramers   of    the    constitution 

necessary,  may  be  taken  for  public  never  intended    that  the  legislative 

use  under  the  power  of  eminent  do-  and   judicial  powers  of  the   general 

main,  on  making  due  compensation,  government  should  extend  to  munici- 

Greenwood  v.  Freight  Co.,  105  U.  S.  pal  regulations  necessary  to  the  well- 

13;  Boston  Water  Power  Co.  i;.  Bos-  being  and    existence   of    the   states, 

ton  and  Worcester  R.  Corporation,  23  Mills  v.  St.  Clair  Co.,  8  How.  (U.  S.> 

Pick.  (Mass.)  360 ;  Enfield  Toll  Bridge  569. 
Co.    V.   Hartford,   etc.,   Railroad,   17 
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§  1663.  The  police  power  of  the  state. — Where  parties  con- 
tract on  matters  within  the  police  power  of  the  state,  they  do  so 
subject  to  the  exercise  of  that  power  whenever  the  state  legisla- 
ture chooses  to  exercise  it.'  As  the  police  power  of  a  state  ex- 
tends to  the  protection  of  the  lives,  health,  and  property  of  the 
citizens,  the  maintenance  of  good  order  and  the  preservation 
of  the  public  morals,  the  legislature  can  not,  by  any  contract, 
divest  itself  of  the  power  to  provide  for  these  objects.'  No  leg- 
islature can  curtail  the  power  of  its  successors  to  make  such 
laws  as  they  may  deem  proper  in  such  matters.'  The  inhibitions 
of  the  fourteenth  amendment  do  not  limit,  and  were  not  de- 
signed to  limit,  the  subjects  upon  which  the  police  power  of 
the  state  may  be  exerted.'  This  power  is  very  broad  and  com- 
prehensive, and  extends  to  all  matters  affecting  the  public 
health  and  the  public  morals.  Lotteries  are  the  proper  sub- 
jects for  the  exercise  of  this  power.'  Prohibitory  liquor  laws 
are  constitutional  notwithstanding  their  effect  is  to  repeal  or 
impair  charter  rights  or  annul  previous  contract  obligations. ° 


'  State  V.  Smith,  58  Minn.  35 ;  State 
V.  Hoakins,  25  Lawyers'  Rep.  Ann.  759. 
The  police  power  "is  bat  another  name 
for  that  authority  which  resides  in 
every  sovereignty  to  pass  all  laws  for 
the  internal  regulation  and  govern- 
ment of  the  state,  necessary  for  the 
public  welfare.  *  *  The  generality 
of  the  terms  employed  by  jurists  and 
pubHcists  in  defining  this  power,  while 
,  they  show  its  breadth  and  the  univer- 
sality of  its  presence,  nevertheless 
leave  its  boundaries  and  limitations 
indefinite,  and  impose  upon  the  court 
the  necessity  and  duty,  as  each  case 
is  presented,  to  determine  whether 
the  particular  statute  falls  within  or 
outside  of  its  appropriate  limits." 
People  V.  Budd,  117  N.  Y.  1. 

'  Beer  Company  v.  Massachusetts, 
97  U.  S.  25 ;  Town  of  Lake  View  v. 
Rose  Hill  Cemetery  Co.,  70  111.  191 ; 
Thorpe  v.  Rutland,  etc.,  Co.,  27  Vt. 
140;  New  Orleans  Gas  Co.  v.  Lou- 
isiana Light,  etc.,  Co.,  115  U.  S.  650. 

8  Metropolitan   Board  of  Excise  v. 


Barrie,  34  N.  Y.  657;  Boyd  v.  Ala- 
bama, 94  TJ.  S.  645;  Butchers'  Union 
Slaughter-house  Co.  v.  Crescent  City, 
etc.,  Co.,  Ill  U.  S.  746;  Baker  v.  Bos- 
ton, 12  Pick.  (Mass.)  184. 

*  Barbier  u.  Connolly,  113  U.  S.  27; 
Minneapolis,  etc.,  Ry.  Co. u.Beckwith, 
129  U.  S.  26;  Mugler  v.  Kansas,  123 
TJ.  S.  623. 

5  Stone  V.  Mississippi,  101  IT.  S.  814. 
A  charter  to  a  lottery  company  is  in 
legal  effect  nothing  more  than  a  license 
to  enjoy  the  privilege  conferred  for 
the  time,  subject  to  further  legislative 
or  constitutional  control  or  with- 
drawal. A  state  can  not  give  a  per- 
petual right  to  a  company  to  carry  on 
a  bone  factory  in  a  particular  place. 
Fertilizing  Co.  v.  Hyde  Park,  97  IT.  S. 
659. 

^  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25 ;  Reynolds  v.  Geary,  26  Conn. 
179;  Rowland  v.  State,  12  Tex.  App. 
418 ;  Metropolitan  Board  of  Excise  v. 
Barrie,  34  N.  Y.  657:  State  v.  Paul,  5 
R.  I.  185. 
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The  limit  of  the  power  can  not  be  accurately  defined,  and  the 
courts  have  not  been  willing  definitely  to  circumscribe  it.  But 
it  must  be  exercised  in  subordination  to  the  constitution.'  It 
is  for  the  courts  to  determine  whether  an  act  of  the  legislature 
which  interferes  with  the  rights  or  personal  liberty  of  the  citi- 
zen ostensibly  in  the  exercise  of  the  police  power,  is  a  proper 
and  reasonable  exercise  of  the  power. ^ 

§  1664.  Judicial  decisions. — If  the  contract,  when  made, 
was  valid  by  the  laws  of  the  state  as  then  expounded  and  ad- 
ministered in  its  courts  of  justice,  its  validity  and  obligation 
can  not  be  impaired  by  any  subsequent  decision  of  its  courts 
altering  the  construction  of  the  law."  The  remedy  can  no 
more  be  taken  away  by  subsequent  judicial  decisions  than  by 
subsequent  legislation.'  Where  municipal  bonds  have  been 
put  upon  the  market  as  commercial  paper,  the  rights  of  the 
parties  thereto  are  to  be  determined  according  to  the  statutes 
of  the  state  as  they  were  then  construed  by  her  highest  court. 
By  a  series  of  decisions  between  1853  and  1859,  the  supreme 
court  of  Iowa  upheld  the  right  of  the  legislature  of  that  state 
to  authorize  municipal  corporations  to  subscribe  to  certain 
railroads,  and  to  issue  bonds  accordingly.  In  a  case  which 
came  before  it  after  1859,  that  court  overruled  its  former  de- 
cisions upon  that  subject.  It  was  held  by  the  Supreme  Court 
of  the  United  States  that  the  last  decision  of  the  Iowa  court 
could  not  affect  the  validity  of  bonds  issued  and  put  upon  the 
market  while  its  earlier  decisions  were  in  force,  and  laid  down 
the  doctrine  as  above  stated.^     After  a  statute  has  been  settled 

^  Western  Union  Telegraph  Co.  v.  clared  to  them  when  their  engage- 
Pendleton,  122  U.  S.  347;  In  re  Ja-  ments  are  formed."  Olcott  i).  Super- 
cobs,  98  N.  Y.  98;  50  Am.  Eep.  636;  visors,  16  Wall.  (U.  S.)  678.  Rules  of 
Cooley's  Constitutional  Limitations,  property  established  by  repeated  de- 
719 ;  State  v.  Kansas  City,  etc.,  R.  Co.,  cisions  of  the  court  of  last  resort,  and 
32Fed.Rep.  722.  upon  the  faith  of  which   the  people 

2  Austin  V.  Murray,  16  Pick.  (Mass.)  have  long  acted.should  not  be  changed. 

121 ;  State  v.  Oilman,  33  W.  Va.  146.  Harrow  v.  Myers,  29  Ind.  469. 

'  Ohio  Life  and  Trust  Co.  v.  DeBolt,  «  Butz  v.  Muscatine,  8  Wall.  (U.  S.) 

16    How.    (U.   S.)   416;     Chicago    v.  575. 

Sheldon,  9  Wall.  (U.  S.)  50.     "Parties  ^Gelpcke  v.  City  of  Dubuque  (1863), 

have  a  right  to  contract,  and  they  do  1  Wall.  (U.  S.)  175.    This  ruling  has 

contract,  in  view  of  the   law  as  de-  since  been  adhered  to :  Green  County 
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hj  judicial  construction,  the  construction  becomes,  so  far  as 
contract  rights  acquired  under  it  are  concerned,  as  much  a 
part  of  the  statute  as  the  text  itself,  and  a  change  of  decision 
is  to  all  intents  and  purposes  the  same  in  its  effect  on  contracts 
as  an  amendment  of  the  law  by  means  of  a  legislative  enact- 
ment. The  true  rule  is  to  give  a  change  of  judicial  construc- 
tion in  respect  to  a  statute  the  same  effect  in  its  operation  on 
contracts  and  existing  contract  rights  that  would  be  given  to 
a  legislative  amendment ;  that  is  to  say,,  make  it  prospective, 
but  not  retroactive.' 

§  1665.  Whether  a  judgment  is  a  contract  within  the  mean- 
ing of  the  prohibition. — A  judgment  is  the  decision  of  the 
court  in  a  civil  or  criminal  proceeding  ;  it  is  the  determination 
or  sentence  of  the  law,  but  a  contract  is  a  compact  between  two 
or  more  persons.  A  judgment  or  decree  by  consent  comes 
nearer  to  a  contract  than  any  other,  but  even  such  is  only  the 
result  of  an  antecedent  contract,  liability  or  penalty.  A  judg- 
ment rendered  to  enforce  the  obligation  of  a  contract  creates 
the  authority  under  which  that  obligation  is  enforced.'  A  judg- 
ment rendered  in  an  action  for  a  tort  is  not  a  contract  within 
the  meaning  of  this  provision  of  the  constitution.'   It  has  also 

V.    Conness   (1883),   109    TJ.   S.    104;  not  form  the  true  rule  of  interpreta- 

Havemeyer  v.  Iowa  County,  3  Wall,  tion  thereof.     See  note  to  this  case 

(U.  S.)  294;    Harmon  v.  Auditor  of  in    16  Lawyers'   Rep.   Ann.   646,   in 

Public  Accounts,  123  111.  122;   5  Am.  "Change  of  decision  of  state  court  as 

St.  Rep.  502;   Rutland  R.  Co.  v.  Cen-  an    unconstitutional    impairment    of 

tral  Vermont  R.  Co.,  63  Vt.  1.  contract."     In  New  Orleans   Water 

'Douglass  V.   County  of  Pike,  101  Works  Co.  t).  Louisiana,  etc.,  Co.,  125 

TJ.  S.  677,  per  Waite,  0.  J.     In  Allen  U.  S.  18,  the  court  said  the  prohibi- 

V.  Allen,  95  Cal.  184,  it  was  held  that  tion  in  the  constitution  was  aimed  at 

the  decisions  of  the  supreme  court  of  the  legislative  power  and  not  at  the 

that  state  simply  declare  what   the  decision  of  the  court.    In  Brown  v. 

law  is,  and  that  overruled  decisions  Smart,  145  U.  S.  454,  the  court  said 

declaring  that  a  conveyance  absolute  that  a  decision  of  the  state  court  was 

in  form  but  intended  merely  as  secur-  not  a  law  within  the  meaning  of  the 

ity,  did  not  pass  the  legal  title  to  the  provision  which  declares  that  no  state 

grantee,   not  having  stated  the   law  shall  pass  any  law  impairing  the  obli- 

<;orrectly  as  declared  in  later  cases,  gations  of  a  contract, 
can  not  be  considered  as  forming  part        *  Sprott  v.  Reid,  3  Greene  (Iowa), 

of  a  conveyance  executed  after  the  489;   56  Am.  Dec.  549. 
making  of  the  earlier  decisions,  and        ^  McAfee  d.  Covington,  71  Ga.  272; 

Ijefore  they  were  overruled,  and  do  51  Am.  Rep.  263;  State,  ex  rel.  Fol- 
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been  held  that  a  judgment  in  an  action  on  a  contract  itself  is 
not  a  contract.  The  most  important  elements  of  a  contract  are 
wanting.  There  is  no  aggregatiomentium.^  The  term  contract 
is  used  in  the  constitution  in  its  ordinary  sense.  When  a  trans- 
action is  not  based  upon  any  assent  of  the  parties,  it  can  not 
be  said  that  any  faith  is  pledged  with  respect  to  it,  and  no  case 
arises  for  the  operation  of  the  prohibition.  The  fact  that  a 
statutory  right  to  demand  re-imbursement  from  a  municipal 
corporation  for  damages  caused  by  a  mob  has  been  converted 
into  a  judgment,  does  not  make  of  the  obligation  a  contract 
contemplated  by  this  provision  of  the  constitution."  If  the 
judgment  is  based  upon  a  contract,  it  must  be  protected  from 
a  statute  which  impairs  the  effect  of  it,  because  it  is  but  a 
means  of  enforcing  such  contract,  and  its  obligation  can  not  be 
destroyed  or  impaired  without  destroying  or  impairing  the  ob- 
ligation of  the  contract.' 


Bom  Bros.,  v.  Mayor,  32  La.  Ann.  709 ; 
Thayer  v.  Seavey,  11  Maine,  284; 
Freeland  v.  Williams,  131  U.  S.  405. 
It  may  be  doubted  whether  a  judg- 
ment founded  on  an  agreement,  ex- 
press or  implied,  is  a  contract  within 
the  meaning  of  the  constitutional  pro- 
hibition. It  is  sometimes  called  a 
contract  of  record,  because  it  estab- 
lishes ti  legal  obligation  to  pay  the 
amount  recovered,  and,  by  a  fiction  of 
law  where  there  is  a  legal  obligation 
to  pay,  a.  promise  to  pay  is  implied. 
But  it  is  not  perceived  how  this  fis- 
tion  can  convert  the  result  of  a  pro- 
ceeding not  foun(le<l  on  an  agreement, 
express  or  implied,  but  upon  a  trans- 
action wanting  the  assent  of  the  par- 
ties into  a  contract,  within  the  mean- 
ing of  the  constitution,  which  forbids 
any  legislation  impairing  its  obliga- 
tion. Garrison  u.  City  of  New  York, 
21  Wall.  (U.  S.)  196,  per  Field,  J. 

'■  Morley  )'.  Lake  Shore  Ry.  Co., 
146  U.  S.  162.  Judgments  in  the 
sense  of  distinguishing  them  from 
causes  of  action  arising  c.r  delicto  are 
classed  in  law  as  contracts  of  record. 


Moore  v.  Nowell,94  N.  Car.  265 ;  Mors& 
w.  Toppan,  3  Gray  (Mass.),  411.  In 
Toddt!.  Crumb,  5  McLean  (U.  S.),  172, 
it  was  held  that  a,  judgment  was  not 
an  agreement,  contract,  or  promise 
in  writing.  So  also,  in  Bidleson  v. 
Whytel,  3  Burr.  1545.  We  are  unable 
to  concede  that  judgments  can  prop- 
erly be  considered  contracts  under  any 
circumstances  whatever.  Black  on 
Judgments,  §  10. 

'  State  V.  Mayor,  109  U.  S.  285. 

'  Freeman  on  Judgments,  §  4.  Stat- 
utes have  been  declared  invalid  which 
vacated  judgments,  granted  new  trials, 
enacted  shorter  statutes  of  limitation, 
gave  stay  of  execution,  etc.,  not  be- 
cause they  attacked  the  judgment  but 
because  they  destroyed  or  desiccated 
the  remedy  on  the  original  contract. 
Black's  Constitutional  Law,  531.  An 
act  of  the  legislature  authorizing  the 
opening  of  an  existing  judgment  was 
held  unconstitutional  on  the  ground 
that  the  judgment  was  a  contract,  and 
such  act  impaired  its  obligation.  Eat- 
cliffe  V.  Anderson,  31  Gratt.  ( Va.)  105 ; 
31  Am.  Rep.  716. 
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§  1666.  Change  of  interest  on  judgments. — All  authorities 
recognize  the  implied  obligation  of  every  judgment  debtor  to 
pay  the  judgment,  and  for  the  purpose  of  actions  upon  them 
judgments  are  treated  as  contracts.'  A  judgment  is  an  obliga- 
tion of  record,  and  interest  thereon  is  given  as  damages  for  de- 
lay in  performing  the  obligation."  In  some  states  it  has  been 
held  that  the  debt  and  liability  for  interest  thereon,  as  pro- 
vided by  statute  at  the  date  of  the  judgment,  are  obligations 
binding  upon  the  debtor  until  the  judgment  is  reversed  or  sat- 
isfied, and  that  it  is  not  in  the  power  of  the  legislature  to  alter 
the  rate  of  interest  to  which  a  creditor  is  entitled  upon  his  pre- 
existing judgment.'  The  United  States  Supreme  Court  has 
held  that  a  state  is  not  prohibited  from  legislating,  within  its 
discretion,  to  reduce  the  rate  of  interest  on  judgments  pre- 
viously obtained  in  its  courts,  as  the  judgment  debtor  has  no 
contract  whatever  in  that  respect  with  the  judgment  debtor, 
and  as  the  former's  right  to  receive,  and  the  latter's  obliga- 
tion to  pay,  exists  only  as  to  such  an  amount  of  interest  as  the 
state  chooses  to  prescribe  as  a  penalty  or  liquidated  damages 
for  the  non-payment  of  the  judgment.* 

§  1667.  Laws  affecting  the  remedy. — A  state  may  regulate, 
at  pleasure,  the  modes  of  procedure  in  its  courts  in  relation  to 
its  past  contracts,  as  well  as  future.  Whatever  belongs  merely 
to  the  remedy  may  be  altered  according  to  the  will  of  the 
state,  provided  the  alteration  does  not  impair  the  obligation  of 
the  contract.*     A  contract  may  be  virtually  impaired  by  a  law 

^Johnson  v.   Butler,  2  Iowa,  535;  IT.  S.  162,  Harlan,  Field  and  Brewer, 

Qutta  Percha,  etc.,  Co.  v.  Mayor,  etc.,  diasenting.    Mr.  Justice  Shiras,in  de- 

of  Houston,  108  N.  Y.  276.  livering  the  opinion,  said :  "Thewell- 

'  O'Brien  v.  Young,  95  N.  Y.  428.  settled  rule  that  in  a  suit  on  this  New 

'Butler U.Rockwell,  17 Colo. 290.  See  York  judgment  in  another  state  the 

note  to  this  case  in  17  Lawyers'  Rep.  interest  recoverable  is  that  allowed  by 

Ann.  611.     A  judgment  was  entered  the  latter,  points  to  the  conclusion 

when  the  legal  rate  of  interest  was  six  that  such  interest  is  in  the  nature  of 

per  cent.    Held,  that  such  rate  was  not  damages,  and  does  not  arise  out  of  any 

to  be  increased  after  the  passage  of  contract  between  the  parties." 

an  act  making   seven  per  cent,   the  '  Bronson  u.  Kinzie,  1  How.  (U.  S.) 

legal  rate  of  interest.    Cox  v.  Marlatt,  311,  per  Taney,  C.  J. :    Ilx  parte  Poll- 

36  N.  J.  Law,  389.  ard,  40  Ala.  77;  Richardson  v.  Cook, 

4  Morley  v.  Lake  Shore  Ry.  Co.,  146  37  Vt.  599. 


2152  CONSTITUTIONAL    PROVISIONS.  §  1667 

which,  without  acting  directly  upon  its  terms,  destroys  the 
remedy,  or  so  embarrasses  it  that  the  rights  of  the  creditor, 
under  the  legal  remedies  existing  when  the  contract  was  made, 
are  substantially  defeated.'  If  the  legislature  see  fit  to  change 
the  law  as  to  the  manner  of  pleading  either  at  law  or  in  equity, 
or  in  any  summary  or  analogous  proceeding,  and  the  statute 
takes  effect  before  the  defense  is  made,  the  party  must  conform 
to  the  new  rule,  and  he  can  not  complain  of  having  been"  de- 
prived of  a  vested  right. ^  The  right  of  a  creditor  to  any  par- 
ticular remedy  is  not  a  vested  right  in  the  continuance  of  any 
special  mode  of  procedure,  on  the  perpetuation  of  any  remedy 
or  remedial  process  which  can  be  modified  or  abolished  with- 
out impairing  or  taking  away  the  right  itself.'  A  particular 
remedy  existing  at  the  time  of  the  making  of  a  contract  may 
be  abrogated  altogether,  without  impairing  the  obligation  of 
the  contract,  if  another  and  equally  adequate  remedy  for  the 
enforcement  of  that  obligation  remains,  or  is  substituted  for 
the  one  taken  away.'  In  altering  a  remedy  a  state  can  not,  by 
law,  impair  its  efficiency  in  the  least  degree,  because  the  right 
to  impair  means  a  license  to  destroy.  If  the  new  remedy,  as 
compared  with  that  provided  when  the  contract  was  made,  has 
a  tendency  to  diminish  the  value  of  the  debt  in  the  least  de- 
gree, it  is  unconstitutional. °  The  legislature  may  give  a  more 
efficient  remedy  for  the  enforcement  of  the  obligation  of  a  con- 
tract, after  breach,  and  such  legislation  is  not  repugnant  to 
the  constitution.' 

1  Morse  v.  Goold,  11  N.  Y.  281 ;  Ed-  «  Long  v.  "Walker,  105  N.  Car.  90. 

wards  v.  Kearzey,  96  U.  S.  595 ;  Pat-  The  repeal  of  the  law  will  not  affect 

ton  V.   Asheville,   109    N.   Car.   685;  vested  rights  acquired  by  the  creditor. 

Walker  w.  Whitehead,  16  Wall. (U.S.)  United   States  v.  Memphis,  97  U.  S. 

314;  Davis  v.  Rupe,  114  Ind.  588,  dis-  284. 

cussing  the  principle   and  citing  au-  *  Webb  v.  Moore,  25  Ind.  4.     New- 

thorities.  ark  Savings  Institution  v.  Forman,  3S 

'  Lockett  V.  Usry,  28  Ga.  345.  N.  J.  Eq.  436,  note   citing  cases  illus- 

5  Bird    V.   Keller,   77   Maine,    270 ;  trating  the  rule  that  a  statute  taking 

Chaffe  V.  Aaron,  62  Miss.  29;    Rich  away  one  remedy  is  not  uneonstitu- 

11.  Flanders,  39  N.  H.  304.  tionalif  another  remedy  remain.  The 

*  New  Orleans,  etc.,  Co.  v.  State  of  rule  seems  to  be  that  in  modes  of 

Louisiana,  157  U.  S.  219;  Connecticut,  proceeding  and  of  forms  to  enforce 

etc..  Insurance   Co.  v.  Cushman,  108  the  contract,  the  legislature  may  en- 

U.  S.  51;  McGahey  v.  Virginia,  135  large,  limit,  or  alter  them,  provided 

U.  S.  693.  that  it  does  not  deny  a  remedy,  or  so 
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§  1668.  The  same  subject  continned. — No  attempt  has  been 
made  to  fix  definitely  the  line  between  alterations  of  the 
remedy,  which  are  to  be  deemed  legitimate,  and  those  which, 
under  the  form  of  modifying  the  remedy,  impair  substantial 
rights.'  A  state  statute  abolishing  imprisonment  for  debt  does 
not  impair  the  obligation  of  contracts  which  were  entered  into 
before  its  passage.  The  right  to  imprison  constitutes  no  part 
of  the  contract,  and  the  discharge  of  the  person  from  impris- 
onment does  not  impair  the  obligation,  but  leaves  it  in  full 
force  against  his  property  and  effects.*  It  has  been  held  that 
an  act  taking  from  landlords  the  right  to  distrain  for  rent  was 
not  unconstitutional  as  affecting  a  lease  previously  given, 
which  contained  a  provision  that  upon  default  of  the  lessee  in 
paying  the  rent  the  lessor  might  distrain,  sue  for  the  same,  or 
resort  to  any  other  legAl  remedy.'  It  was  held  that  the  lien  of 
a  judgment  upon  real  estate  was  purely  statutory,  and  it  was 
within  the  power  of  the  legislature  to  abolish  this  lien  at  any 
time  before  rights  have  become  vested  or  estates  acquired 
under  it,  and  to  confine  the  remedies  of  the  creditor  to  property 
held  by  the  judgment  debtor  at  the  time  of  the  issuing  of 
execution.* 

§  1669.  Laws  delaying  the  collection  of  debts. — A  law  tend- 
ing to  delay  the  collection  of  debts  is  inoperative  upon  ex- 
isting contracts.'  Any  authorization  of  the  postponement  of 
payment,  or  of  means  by  which  such  postponement  may  be 
effected,  is  in  conflict  with  the  constitutional  provision.*  Stay 
laws  have  been  held  unconstitutional,  as  they  change  a  term  of 
the  contract  by  postponing  the  time  of  payment.  This  impairs 
its  obligation  by  making  it  less  valuable  to  the  creditor.'     A 

embarrass  it  with  conditions  and  re-  '  Oonkey  v.  Hart,  14  N.  Y.  22. 

strictions  as  seriously  to  impair  the  *  Watson  v.  New  York  Central  R. 

value    of    the    right.      Tennessee    v.  Co.,47N.  Y.  157.     See  Gunn ».  Barry, 

Sneed,  96  U.  S.  69.  15  Wall.  (U.  S.)  610. 

iVon  Hoffman  v.  Quincy,  4  Wall.  ^  Scobey  v.  Gibson,  17  Ind.  572;  79 

(U.  S.)  535.  Am.  Dec.  490. 

^Penniman's  Case,  103  (U.  S.)  714;  « Louisiana^.  New  Orleans,  102 U.  S. 

Beers  v.  Haughton,  9  Pet.  (U.  S.)  329 ;  203. 

Mason  ■».  Haile,  12  Wheat.  (U.  S.)  'Edwards  v.  Kearzey,  96  U.  S.  595; 

370.  Jacobs  v.  Smallwood,  63  N.  Car.  112. 
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law  extending  the  time  of  a  replevin  bond  beyond  that  in  ex- 
istence when  the  contract  was]  made  was  held  unconstitu- 
tional." When  land  has  been  sold  for  taxes  under  a  law  which 
provided  that  the  owner  might  redeem  it  within  a  specified  time 
after  the  sale,  it  is  not  in  the  power  of  the  legislature,  by  a 
subsequent  act,  although  passed  before  the  expiration  of  that 
time,  to  extend  the  privilege  of  redemption  for  a  longer  time/ 
A  statute  which  requires  the  holder  of  a  tax  certificate,  made 
before  its  passage,  to  give  notice  to  the  owner  or  occupant  of 
the  land  before  he  can  obtain  his  tax  deed,  does  not  impair  the 
obligation  of  the  contract  evidenced  by  the  certificate.  No 
legal  remedy  of  the  holder  of  the  tax  certificate  is  taken  away. 
He  is  simply  required  to  observe  a  formality  imposed  by  the 
statute.' 

§  1670.   Laws   affecting  the  foreclosure  of  mortgages. — A 

mortgage  must  be  governed  by  the  law  existing  at  the  time  it 
was  given,  both  as  to  its  redemption  and  foreclosure,  and  the 
law  in  relation  to  it  then  in  force  becomes  a  part  and  parcel  of 
the  contract,  and  so  annexed  to  it  that  any  extension  of  the  time 
of  foreclosure  or  redemption  impairs  the  obligation  guaranteed 
by  the  constitution.'  All  provisions  of  law,  not  mere  matters 
of  form,  but  materially  affecting  the  right  to  foreclose,  pursu- 
ant to  the  statute  in  force  at  the  time  of  the  execution  of  the 
mortgage,  can  not  be  taken  away  by  subsequent  legislation.' 
In  the   leading    case   of    Bronson  v.   Kinzie,*  an  action    was 

A  local  statute  which  suspends  for  a  Dikeman  v.  Dikeman,  11  Paige   Ch, 

reasonable  time  execution  of  ajudg-  (N.   Y.)    484;    Hull  v.  State,  29  Fla. 

ment  on  a  previous  contract  not  un-  79;    Cooley    on  Taxation,   544,   545; 

constitutional.     Chadwick  r>.   Moore,  Cooley  on  Constitutional  Limitations, 

8  W.  &  S.  (Pa.)  49.     In  Pennsylvania  291. 

a  statute    staying    all    civil    process  '  Coulter  v.  Stafford,  56  Fed.  Eep. 

against  persons  in  the  military  service  464;   6  C.  C.  A.  (U.S.)  18. 

of  the  state  or  the  United  States  for  '  Phinney  t>.  Phinney,  81  Maine,  450 ; 

the  term  of  such  service  and  for  thirty  Brine  v.  Insurance  Co.,  96  U.  S.  627. 

days  thereafter  was  held  valid.    Breit-  *  O'Brien  v.  Krenz,  36  Minn.  136; 

enbach   v.  Bush,   44  Pa.  St.   318.     A  Hillebert  v.  Porter,  28  Minn.  496. 

similar  statute  was  held  constitutional  "^  Bronson  v.  Kinzie,  1  How.  (U.  S.) 

in   Iowa.    McCormick   v.   Rusch,    15  311.     This  decision    has  since  been 

Iowa,  127.  affirmed.      McCracken    «.  Hayward, 

'  Blair  v.  Williams,  4  Litt.  (Ky.)  34.  2    How.    (U.   S.)    608    (sale    of    real 

2 Robinson   <,.  Howe,  13  Wis.  341;  estate  upon    execution);    Gantly    v. 
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brought  to  foreclose  a  mortgage  upon  lands  in  Illinois.  The 
holder  of  the  mortgage  was  entitled  at  the  time  it  was  given  to 
foreclose  the  same  immediately  upon  a  breach  of  the  condition, 
and  to  procure  the  land  to  be  sold  absolutely  as  soon  as  could 
be  done  according  to  the  practice  of  the  courts.  Subsequently, 
statutes  were  passed  providing  that  the  debtor  should  have  the 
right  to  redeem  within  one  year  after  the  sale  by  paying  the 
purchase-money  and  ten  per  cent,  interest,  and  that  there 
should  be  no  sale,  unless  sold  for  at  least  two-thirds  of  their 
appraised  value.  The  court  adjudged  the  statute  void,  so  far 
as  it  applied  to  the  mortgage,  and  ordered  an  absolute  decree 
of  sale.'  Where  the  statute  regulating  the  foreclosure  of  mort- 
gages by  proceedings  in  equity  gave  the  defendant  nine  montlis 
in  which  to  file  an  answer,  it  was  held  valid,  as  it  simply  gave 
to  the  defendant  an  enlarged  time  for  answering,  leaving  the 
remedy  of  the  plaintiff  in  all  other  respects  just  as  it  existed 
under  the  previous  law.^  Where  the  law  in  force  at  the  time 
of  the  execution  of  a  mortgage  to  the  school  fund  in  Indiana 
required  the  auditor  to  give  sixty  days'  notice  of  sales  for  non- 
payment of  the  principal  or  interest  of  the  loans,  and  by  sub- 
sequent legislation  the  time  was  shortened  to  three  weeks,  it 
was  held  that  this  did  not  impair  the  obligations  of  the  contract.' 
It  was  held,  where  a  clause  had  been  inserted  in  a  chattel  mort- 
gage, giving  authority  to  the  mortgagee  to  take  possession  of 
the  mortgaged  property,  if  he  should  at  any  time  deem  himself 
insecure,  that  the  right  to  take  possession  was  a  contract  right, 
and  beyond  legislative  interference.'    A  redemption  law  which 

Ewing,  3  How.  (U.   S.)  707,   arising  plied  to  trust  deeds  executed  before 

under  a  similar  statute  in  Indiana ;  its  enactment. 

Howard  v.  Bugbee,  24  How.  (U.  S.)  '  Holloway  v.   Sherman,  12  Iowa, 

461,  arising  under   a  statute  in  Ala-  282. 

bama,  allowing  a  judgment  creditor  of  ^  Webb  v.  Moore,  25  Ind.  4 :    "  If  it 

a  mortgagor  to  redeem  the  land  within  can  be  said  to  affect  the  contract  in 

two  years  after  a  sale  under  a  decree  any  way,  it  is  to  strengthen  its  obliga- 

of  foreclosure  of  the  mortgage.     In-  tion  by  expediting  the  remedy  for  its 

ternationalBuildingandLoanAssocia-  violation." 

tion  V.  Hardy,  86  Texas,  610 ;  26  S.  W.  =  Boice  v.  Boice,  27  Minn.  371. 

Rep.  497,  where  an  act  prescribing  the  *  Coddington  v.  Bispham,  36  N.  J. 

time  and  place  of  sale  of  land  under  Eq.  574;  Hillebert  v.  Porter,  28  Minn, 

power  conferred  by  deed  of  trust  was  496. 
held  unconstitutional  as  far  as  it  ap- 
137 
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depreciates  the  value  of  an  antecedent  security  existing  by  way 
of  mortgage,  or  which  changes  the  character  of  the  estate 
which  passes  by  sale  under  a  power  contained  in  the  mortgage, 
can  not  be  maintained.'  A  change  may  be  made  in  a  statute 
providing  the  terms  upon  which  a  redemption  from  a  foreclo- 
sure sale  may  be  made.^  Where  a  statute  in  force  when  the 
mortgage  was  executed  entitled  the  purchaser  at  the  sale  to  re- 
ceive interest  at  ten  per  cent,  per  annum  upon  his  bid,  it  was 
held  that  a  subsequent  statute  reducing  the  rate  of  interest  to 
eight  per  cent,  was  not  unconstitutional  as  applied  to  mort- 
gages executed  before  its  passage.  The  reduction  in  rate  did 
not  impair  the  obligation  of  the  contract  between  the  mortgagor 
and  the  mortgagee.' 

§  1671.  Exemption  laws. — In  respect  to  legislative  enact- 
ments which  effect  a  modification  of  exemption  laws  in  force 
at  the  time  of  the  execution  of  a  contract,  the  rule  which  ob- 
tains is,  that  unless  such  enactments  result  in  a  substantial 
encroachment  upon  the  rights  of  a  creditor,  by  destroying  or 
materially  affecting  a  remedy  which  entered  into  and  formed 
part  of  the  contract  itself,  the  statute  is  not  obnoxious  to  the 
objection  that  it  impairs  the  obligations  of  the  contract.  Laws 
exempting  certain  descriptions  of  property  from  liability  to  be 
taken  in  execution  for  debt  are  founded  in  a  wise  and  beneficent 
public  policy.  The  power  may  be  abused,  and  it  is  not  com- 
petent for  the  legislature,  under  color  of  an  exemption  law,  so 
to  obstruct  the  remedy  upon  contracts  as  to  render  it  nugatory 
or  impracticable.  A  state  legislature  may  exempt  property 
from  execution,  such  as  implements  of  agriculture,  tools  of  the 
mechanic,  household  furniture,  etc.,  without  impairing  the 
obligation  of  contracts  previously  entered  into,  within  the 
meaning  of  the  constitution,  or  increase  the  amount  of  exemp- 
tion after  the  making  of  a  contract  without  working  such  re- 
sult. The  creditor  knows  when  he  lends  his  credit  that  the 
legislature  may  make  such  reasonable  exemptions.*     The  ques- 

'  Robertson  v.  Van  Cleave,  129  Ind.  'Taylor  v.  Stockwell,  66  Ind.  505. 

217.  '  "Taking  the  mass  of  contracts  and 

^  Connecticut  Mutual  Life  Ins.  Co.  the    situation    and   circumstances  of 

V.  Cushman,  108  U.  S.  51.  debtors,  as  they  are  ordinarily  found 
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tion  is  whether  the  law  which  prevailed  when  the  contract  was 
made  has  been  so  far  changed  that  there  does  not  remain  a 
substantial  and  reasonable  mode  of  enforcing  it  in  the  ordinary 
and  regular  course  of  justice.'  Where,  at  the  time  of  the  con- 
tract, land  not  exceeding  one  hundred  and  sixty  acres,  of  a 
value  not  exceeding  fifteen  hundred  dollars,  was  exempt  from 
execution,  and  afterwards  the  legislature  extended  the  exemp- 
tion to  two  hundred  and  forty  acres  of  land  regardless  of  its 
value,  which  might  be  worth  ten  thousand  or  twenty  thousand 
dollars,  it  was  decided  that  the  latter  act  was  void  as  to  the 
prior  contract.^  In  Edwards  v.  Kearzey,  a  debt  was  contracted 
in  North  Carolina,  at  a  time  when  personal  property  to  the 
value  of  fifty  dollars,  and  real  estate  to  the  value  of  five  hun- 
dred dollars,  were  exempt  from  execution.  Afterwards,  by  the 
constitution  of  that  state,  personal  property  to  the  amount  of 
five  hundred  dollars  and  a  homestead  not  exceeding  in  value 
one  thousand  dollars  were  exempted  from  execution.  It  was 
held  that  the  increased  exemption  was  invalid  in  respect  to  the 
prior  contract,  on  the  ground  that  it  impaired  the  obligation 
thereof.' 

§  1672.  Statutes  of  limitation. — The  law  of  limitations  af- 
fects the  remedy  only  and  is  not  considered  a  part  of  the  con- 
tract, and  hence  the  legislature  may,  consistently  with  the 
constitutional  provision ,  enact  a  statute  limiting  the  time  within 
which  actions  may  be  brought  to  enforce  demands  where  there 

to  exist,  no  one   could  probably  say  cumstanoes  of    debtors    as  they    are 

that  exempting  the  team  and  house-  ordinarily    found  to  exist,   it  would 

hold    furniture   of   a  householder,  to  seriously  affect  the  efficiency  of  reme- 

the  amount  of  1150,  from  levy  or  exe-  dies  for  the  collection  of  debts,  and 

cution  would  directly   affect  the    ef-  that  it  must  therefore  be  held  to  be 

ficiency  of  remedies  for  the  collection  void."      The    Homestead    Cases,    22 

of  debts."     Denio,  J.,   in   Morse    v.  Gratt.    (Va.)  266.    The    constitution 

Goold,  11  N.  Y.  281.  and  laws  of  Virginia  exempting  home- 

'  Lesaley  v.  Phipps,  49  Miss.  790.  steads  from  execution  for  debts  "here- 

" Edwards  v.  Kearzey,  96  U.  S.  595.  tofore  or  hereafter  contracted,"  void 

'Mr.  Justice  Hunt  Said:     "In  my  as  applied  to  contracts  entered    into 

judgment  the  exemption  provided  for  before  their  passage.    Gunn  i;.  Barry, 

by  the  North  Carolina  constitution  is  15  Wall.  (U.  S.)610;  Exemption  laws 

so  large  that,  in  regard  to  the  mass  of  of  Georgia, 
contracts  and  the  situation  and  clr- 
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was  before  no  period  of  limitation,  and  such  a  law  may  operate 
upon  existing  contracts.'  The  legislature  of  the  state  has  the 
power  to  extend  the  time  for  commencing  suits  against  the  tax 
purchaser  for  the  recovery  of  lands  sold  for  taxes,  when  the 
statute  of  limitation  existing  at  the  date  of  the  sale  of  the  land 
has  not  fully  run  before  the  modification  or  change  of  such 
limitation.^  A  statute  which  reduces  materially  the  time  within 
which  suit  may  be  commenced,  although  passed  after  the  con- 
tract was  made,  is  not  void,  if  a  reasonable  time  is  left  for  the 
enforcement  of  the  contract  by  suit  before  the  statute  bars  that 
right.'  No  one  rule  as  to  the  length  of  time  which  will  be 
deemed  reasonable  can  be  laid  down  for  the  government  of  all 
cases  alike.  Different  circumstances  will  often  require  a  dif- 
ferent rule.  What  would  be  reasonable  in  one  class  of  cases 
would  be  entirely  unreasonable  in  another.'  But  if  the  statute 
so  reduces  the  period  of  limitation  that  the  time  will  already 
have  run  against  a  particular  cause  of  action,  this  will  be  tan- 
tamount to  an  entire  extinguishment  of  the  remedy,  and  there- 
fore unconstitutional.* 

§  1673.  The  Virginia  coupon  cases. — In  1871  the  state  of 
Virginia  passed  an  act  known  as  the  "funding  act,"  by  which 
bonds  were  issued,  with  couijons  attached,  declaring  on  their 
face  that  the  coupons  should  be  "receivable,  at  and  after  ma- 
turity, for  all  taxes,  debts,  dues  and  demands  due  the  state." 
In  187G  an  act  was  passed  requiring  the  tax  on  the  bonds  issued 
under  the  funding  act  to  be  deducted  from  the  coupons  when 

'Hawkins  v.    Barney's    Lessee,   5  ges  ».  Crowninshield,  4  Wheat.(.ir.S.) 

Pet.  (U.    8.(457;  Smith  t.,  :\Ionison,  122,207. 

22  Pick.  (Mass.)  430;  Willard  v.  Har-  '  Keith  v.  Keith,  26  Kan.  26. 

vey,  24  N.  H.  344;  Korn  ti.  Browne,  '  Jlitcbell  v.  Clark,   110  U.   S.  633; 

64  Pa.   St.   55;   Wheeler  v.   Jackson,  Sohn  v.  Waterson,  17  Wall.   (U.   S.) 

137   XT.    S.  245;  Pomeroy's   Constitu-  596;  Terry  «.  Anderson,  95  U.  S.  628; 

tional  Law,  §  618.     "Statutes  of  limi-  Koshkonong  ?'.  Burton,  104  TJ.  S.  668; 

tations  relate  to  the  remedies  which  Sampson  v.   Sampson,  63  Maine,  32S. 

are   furnished  in  the   courts.     They  *  McGahey  v.  Virginia,   135  XT.   S. 

rather  establish  that  certain  circum-  662. 

stances  shall  amount  to  evidence  that  *  Chapman  v.  County  of  Douglass, 

a  contract  has  been  performed,  than  107  XT.  S.  348 ;  Price   v.   Hopkin,   13 

dispense  withits  performance."  Stur-  Mich.  318;  Osborn  r.  Jaines,  17  Wis.. 

573;  Cook  v.  Kendall,  13  Minn.  324. 
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tendered  in  payment  of  taxes  on  dues.  Where  the  coupons 
were  held  by  a  different  party  from  the  holder  of  the  bonds, 
and  the  collector  refused  to  receive  the  coupons  unless  he  do- 
ducted  the  tax  due  on  the  bonds  themselves,  it  was  held  by  the 
United  States  Supreme  Court  that  the  later  law  was  invalid 
against  the  holder  of  the  coupons,  as  impairing  the  obligation 
of  the  contract  contained  on  the  face  of  the  coupons.'  Further 
legislation  was  resorted  to  by  the  state  to  prevent  the  holders 
of  coupons  from  utilizing  those  instruments  in  the  payment  of 
taxes  and  public  dues,  and  it  was  held  in  the  so-called  Virginia 
Coupon  Cases  that  such  acts  were  unconstitutional  so  far  as  they 
prohibited  the  collector  or  receiver  of  taxes  from  accepting 
coupons  issued  under  the  act  of  1871  in  payment  of  taxes,  ac- 
cording to  the  contract,  contained  in  said  act,  and  imposed 
upon  the  tax-payer  the  circuitous  and  onerous  proceeding  of 
establishing  the  genuineness  of  his  coupons  in  court.' 


'  Hartman  v.  Greeuhow,  102  TJ.  S. 
672.  The  supreme  court  of  appeals 
of  Virginia  decided  that,  in  issuing 
these  bonds,  the  state  entered  into  a 
valid  contract  with  all  persons  taking 
the  coupons  to  receive  them  in  pay- 
ment of  taxes  and  state  dues.  Antoni 
V.  Wright,  22  Gratt.  (Va.)  833;  Wise 
V.  Eogers,  24  Gratt.  (Va.)  169;  Clarke 
V.  Tyler,  30  Gratt.  (Va.)  134.  A  dif- 
ferent view  was  afterward  taken  by 
that  court,  and  the  act  of  1871  de- 
clared unconstitutional.  Greenhow 
V.  Vashon,  81  Va.  336.  After  the  de- 
cision in  Hartman  v.  Greenhow,  102 
U.  S.  672,  the  state  passed  acts  (1882) 
requiring  the  coupon  holder  to  pay 
all  his  taxes  in  the  first  instance,  and 
file  his  coupons  in  the  court  to  have 
their  genuineness  passed  upon  by  a 
jury,  and,  if  they  were  found  genuine, 
the  holder  was  entitled  to  have  the 
amount  tendered  in  payment  of  his 
taxes  refunded.  The  validity  of  these 
acts  came  before  the  United  States 
Supreme  Court,  and  the  question  was 
whether  they  so  far  affected  the  reme- 
dy of  the  holder  of  the  coupons  as  to 


impair  the  obligation  of  the  contract 
made  by  the  state  to  receive  them  for 
taxes  and  other  dues.  The  precise 
question  was  whether  the  acts  of  1882 
unconstitutionally  impeded  the  reme- 
dy by  mandamus,  and  the  court  held 
that  they  did  not  interpose  any  ma- 
terial obstructions  to  the  proceeding 
so  as  to  be  obnoxious  to  the  charge  of 
impairing  the  obligation  of  the  con- 
tract. Antoni  v.  Greenhow,  107  U.  S. 
769,  Field  and  Harlan,  J.  J.,  dissent- 
ing. 

^  Virginia  Coupon  Cases,  114  U.  S. 
269.  There  were  eight  of  these  cases. 
Four  judges  dissented  on  the  ground 
that  the  suit  was  in  effect  against  the 
state,  and  contrary  to  the  eleventh 
amendment  to  the  constitution.  Sev- 
eral other  cases  before  the  court  were 
decided  in  1886,  the  views  contained 
in  Virginia  Coupon  Cases,  114  U.  S. 
269,  being  repeated.  Barry  v.  Ed- 
munds, 116  U.  S.  550;  ChafBn  v.  Tay- 
lor, 116  IT.  S.  567;  Royall  U.Virginia, 
116  U.  S.  572;  Sands  v.  Edmunds,  116 
IT.  S.  585.  In  McGahey  v.  Virginia, 
and  seven  other  cases,  135  IT.  8.  662 
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§  1674.  The  fourteenth  amendment. — The  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States  declares  that  "no 
stat^  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  Many  of  the 
state  constitutions  contain  provisions  of  nearly  similar  import. 
The  fourteenth  amendment  undoubtedly  intended  not  only 
that  there  should  be  no  arbitrary  deprivation  of  life  or  liberty 
or  arbitrary  spoliation  of  property,  but  that  equal  protection 
and  security  should  be  given  to  all  under  like  circumstances 
in  the  enjoyment  of  their  personal  and  civil  rights;  that  all 
persons  should  be  equally  entitled  to  acquire  and  enjoy  prop- 
erty, that  they  should  have  like  access  to  the  courts  for  the 
protection  of  persons  and  property  and  the  enforcement  of  con- 
tracts.' The  legislatures  of  the  states  can  not  impose  arbitrary 
and  unreasonable  restrictions  upon  the  liberty  of  making  con- 
tracts, nor  make  those  contracts  unlawful  which  are  necessarily 
innocent.  The  right  to  buy  and  sell  property,  to  make  con- 
tracts respecting  the  same,  to  labor  and  employ  labor,  and 
make  contracts  in  respect  thereto  on  such  terms  as  may  be 
agreed  upon  by  the  parties  is  guaranteed.  If  the  legislature, 
without  any  public  necessity,  has  the  power  to  prohibit  or  re- 
strict the  right  of  contract  between  private  persons  in  respect 
to  one  lawful  trade  or  business,  then  it  may  prevent  the  prose- 
cution of  all  trades,  and  regulate  all  contracts.^ 

the  decisions   in   ttie  previous   cases  25  Am.  St.  Rep.  863.     "Questions  of 

were  reviewed   and  the  same  views  power"  do  not  depend  on  the  degree 

held,  that  is,  that  the  provisions  of  to  which  it  may  be  exercised.     If  it 

the  act  of  1871  constituted  a  contract,  may  be  exercised  at  all,  it  must  be  ex- 

and  that  the  various  legislative  acts  ercised  at  the  will  of  those  in  whose 

imposing  impediments   and   obstruc-  hands  it  is  placed.     Marshall,  C.  J., 

tions  to   the  use  of   the  coupons  in  in     Brown      v.     State,     12    Wheat, 

payment  of  taxes  were  not  valid.  (T^.  S.)  419;  Tick  Wo.  v.  Hopkins,  118 

1  Barbier  II.  Connolly,  113  U.  S.  27.  U.  S.   356;    Slaughter    House   Cases, 

Sec   also,   the   dissenting  opinion   of  16  Wall.  (U.  S.)  36.     A  private  corpo- 

Mr.  Justice  Field  in  JEx  parte  Virginia,  ration  is  not  a  citizen  of  the  United 

100  Tl.  S.  339,  367.  States  within  the  meaning  of  the  pro- 

^  State  V.  Goodwill,  33  W.  Va.  179;  hibition  against  abridging  the  privi- 
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§  1675.   Limiting  or  forbidding  the  right  of  contract. — The 

legislature  can  not  limit  or  forbid  the  right  of  contract  between 
parties  under  no  mental,  corporal,  or  other  disability,  when  the 
subject  of  contract  is  lawful,  not  public  in  its  character,  and 
the  exercise  of  it  is  purely  private,  and  personal  to  the  parties 
themselves.  Thus,  a  statute  declaring  that  all  persons  en- 
gaged in  mining  coal  or  other  minerals,  or  manufacturing  iron 
or  steel,  or  both,  or  any  other  kind  of  manufacturing,  shall 
not  issue,  for  the  payment  of  labor,  any  order  or  other  paper, 
unless  the  same  purports  to  be  redeemable  at  its  face  value  in 
legal  money  of  the  United  States,  bearing  interest  at  the  legal 
rate,  made  payable  to  the  employe  or  bearer,  and  redeemable 
within  thirty  days  by  the  maker  thereof,  was  held  unconstitu- 
tional and  void.'  This  would  be  an  attempt  to  prevent  per- 
sons who  are  sui  juris  from  making  their  own  contracts.^  A 
statute  of  Maryland  providing  that  corporations  engaged  in 
manufacturing  or  in  operating  a  railroad  in  Allegheny  county, 
and  employing  ten  hands  or  more,  should  pay  its  employes 
the  full  amount  of  their  wages  in  legal  tender  money  of  the 
United  States,  and  that  any  contract  by  or  in  behalf  of  such 
corporation  for  the  payment  of  any  part  of  such  wages  in  any 
other  manner  shall  be  illegal  and  void,  was  sustained  on  the 
ground  that,  as  the  legislature  had  the  right  at  any  time  to 
alter  or  amend  its  charter  at  pleasure,  it  could  forbid  its  paying 
its  employes  otherwise  than  in  money,  and  making  contracts 
for  such  payment.'     So,  too,  a  statute  making  contracts  void 

leges   and  immunities  of  citizens  of  Chinese    or    Mongolian    laborer,    is 

the  United  States.     Paul  v.  Virginia,  void,  as  conflicting  with  the  treaty 

8  Wall.  (U.  S.)  168."  with  China,  and  with  the  fourteenth 

^  State  V.  Goodwill,  33  W.  Va.  179 ;  25  amendment.     In  re  Parrott,  6  Sawyer 

Am.  St.  Rep.  863 ;  State  v.  Fire  Creek  (U.  S.  Cir.) ,  349.  See  People  v.  Brady, 

Coal,  etc.,  Co.,  .33  W.  Va.  188;  State  40  Cal.  198. 

B.  Loomis,  115  Mo.  307;  21  Lawyers'  'Shaffer  v.  Union  M.  Co.,  55  Md. 

Rep.  Ann.  789,  note  on  constitutional-  74.     In  Braceville  Coal  Co.  v.  People, 

ity   of   statutes    restricting  contracts  147  111.  66,  it  was  held  that  the  right 

and  business.  to   contract  necessarily  includes  the 

^  Godcharles  v.  Wigeman,  113  Pa.  right  to  fix  the  price  at  which  labor 

St.   431.     An   act  providing  that  no  shall  be  performed  and  the  mode  and 

corporation  shall  directly  or  indirect-  time  of  payment.    Each  is  an  essential 

ly,    in     any    capacity,    employ    any  element  of  the  right  to  contract,  and 
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by  which  employes  agreed  in  advance  to  accept  payment  in 
anything  else  than  money  for  services  to  be  rendered  by  them 
has  been  sustained  in  Indiana.' 

whosoever  is  restricted  in  either,  as  16  Am.  St.  Rep.  396.     "Limiting  the 

the  same  is  enjoyed  by  the  community  right  to  contract,"  34  Cent.  L.  J.  91, 

at  large,   is  deprived  of  liberty  and  by  D.  H.  Pingrey,  24  Am.   L.   Rev. 

property.  328. 
"  Hancock  v.  Yaden   121  Ind.  366- 
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No    action    on    champertous 

Florida  statute. 

agreement. 

1724. 

The  same  subject  continued — 

1743. 

New  matter  in  plaintiff's  re- 

Where    arbitration     stipu- 

ply to  the  answer. 

lated — Plans  as  evidence. 

1744. 

Production    of    written   con- 

1725. 

The  same  subject  continued — 

tract — Same  as  evidence. 

Architect's  certificate— De- 

1745. 

What  facts    inadmissible  to 

murrer. 

prove  oral  promise. 

1726. 

Recovery  for  work,  etc.,  on 

1746. 

Custom  as  evidence. 

house  which  is  destroyed. 

1747. 

Shipping  book  as  evidence— 

1727. 

The  same  subject  continued — 

A'ouchers  as. 

House  destroyed  by  light- 

1748. 

Experts'  estimates    and  cer- 

ning. 

tificates  as  evidence. 

1728. 

Where     work    accepted,    its 

1749. 

Where   evidence  conflicting, 

value  to  be  paid — Contract 

jury  to  decide. 

as  evidence. 

1750. 

Existence    of      partnership, 

1729. 

Recovery  for    part  perform- 

when  question    for    jury — 

ance — For   substantial  per- 

Evidence of. 

formance. 

1751. 

Breach  of  parol  contract  for 

1730. 

The  same  subject  continued — 
In  California— New  York. 

jury. 

§  1676.  Whether  action  on  contract  or  tort. — Where  a  com- 
plaint sets  out  a  good  cause  of  action  for  money  had  and  received, 
although  it  also  contains  allegations  which  might  possibly  be 
construed  as  charging  conversion,  an  order  of  arrest  on  the 
ground  of  injury  to   property  does  not  alter  the   nature  of  the 
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action  or  preclude  plaintiff  from  maintaining  it  as  one  on  con- 
tract.' So,  also,  where  the  summons  in  an  action  is  for  money, 
and  the  complaint  sets  forth  facts  which  make  out  a  cause  of 
action,  e,x  contractu,  the  presence  of  averments  of  fraud  in  the 
complaint  does  not  make  the  action  one  ex  delicto."  And  where 
a  complaint  sets  forth  facts  constituting  a  cause  of  action  ex 
contractu,  an  allegation  therein  of  an  incorrect  legal  conclusion, 
having  the  aspect  of  a  tort,  does  not  change  the  nature  of  the 
action."  The  New  York  code  does  not  authorize  a  recovery 
where  the  complaint  alleges  facts  showing  a  cause  of  action 
in  tort  by  proving  upon  the  trial  a  cause  of  action  in  con- 
tract.* A  complaint  which  alleges  a  joint  agreement  by  the 
defendants  to  deliver  up  specified  securities,  demand  therefor, 
and  that  the  defendants  wrongfully  refused  to  deliver  them, 
and  have  wrongfully  disposed  of  and  converted  them  to  their 


'  Stafford  v.  Azbell  (Com.  PI.  1894), 
26  N.  Y.  Supl.  41,  per  Pryor,  J. :  "The 
defendant  objects  that  because  the 
complainant  charges  the  settlement  to 
have  been  made  'in  fraud  of  plaintiff's 
ria;hts,'  and  'the  defendant  fraudulent- 
ly misappropriated '  the  money,  the 
action  is  for  conversion.  Unquestion- 
ably, the  complaint  shows  a  right  of 
recovery  on  contract,  and  the  allega- 
tion of  fraud  does  not  of  necessity  con- 
vert the  claim  into  an  action  for  tort. 
Sparman  v.  Keim,  83  N.  Y.  245; 
Graves  v.  Waite,  59  N.  Y.  156;  Con- 
aughty  V.  Nichols,  42  N.  Y.  83 ;  Green- 
tree  V.  Rosenstock,  61  N.  Y.  583;  Vil- 
mar  v.  Schall,  61  N.  Y.  564;  Byxbie 
V.  Wood,  24  N.  Y.  607.  The  respond- 
ent urges,  however,  that  an  order  of 
arrest  against  him  was  obtained  on 
the  ground  of  injury  to  property; 
but  the  discrepancy  of  statement  in 
the  order  and  the  complaint,  while 
available,  perhaps,  on  a  motion  to  va- 
cate the  arrest,  is  inoperative  to  change 
the  nature  of  the  action  as  apparent 
upon  the  pleadings." 

2  Ledwlch  v.  McKim,  53  N.  Y.  307, 
per  Folger,  J.:  "The  defendants 
claim  that  there  was  a  failure  of  the 


proof  to  sustain  the  allegations  of  the 
complaint  and  that  their  motion  to 
dismiss  the  complaint  should  have 
been  granted.  The  complaint,  they 
saj',  substantially  averred  a  cause  of 
action  arising  from  false  representa- 
tions, which  is  an  action  ex  delicto, 
and  that  proof  of  a  breach  of  an  im- 
plied warranty  of  title,  being  matter 
of  contract,  will  not  sustain  a  com- 
plaint for  the  cause  averred.  It  is 
true  that  the  complaint  avers  that  the 
defendants  represented  these  instru- 
ments to  be  the  bonds  of  the  railroad 
corporation,  issued  by  and  binding 
upon  it,andthat  the  plaintiffs'  assignor 
relied  upon  these  representations.  But 
the  summons  is  not  for  relief;  it  is 
for  money.  The  complaint  avers  the 
facts  which  make  out  a  cause  of  ac- 
tion in  contract.  The  presence  of  the 
averment  as  to  the  representations, 
even  were  they  averred  to  have  been 
false  and  fraudulent,  do  not  make  the 
action  one  ex  delicto.  See  Oonaughty 
V.  Nichols,  42  N.  Y.  83." 

^Greentree  v.  Rosenstock,  61  N.  Y. 
583. 

4  DeQraw  v.  Elmore,  50  N.  Y.  1. 
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own  use,  to  the  gi'eat  damage  of  the  plaintiff,  and  praying 
judgment  for  the  value  of  the  securities,  with  interest,  as  the 
damages  sustained  by  the  plaintiff  by  means  of  the  premises, 
states  a  cause  of  action  on  contract  and  not  ex  delicto.  The 
allegation  of  a  wrongful  refusal  by  the  defendants  to  deliver 
the  securities  and  a  wrongful  disposition  and  conversion  thereof, 
by  them,  to  their  own  use,  must  be  construed  as  an  averment 
of  a  breach  of  the  agreement  and  not  as  the  gist  of  the  action.' 
The  election  of  the  creditor  to  affirm  a  contract  for  the  sale  of 
goods  as  to  part  of  the  claim  only,  is  not  sufficient  to  deprive 
him  of  the  right  to  sue  for  fraud  in  the  contract  as  to  the  re- 
mainder of  the  claim. ^ 

§  1677.  Complaint  to  proceed  on  definite  theory. — Where  a 
complaint,  in  an  action  for  damages  for  breach  of  contract, 
contains  allegations  charging  the  defendant  with  a  tort,  such 
allegations  do  not  render  the  complaint  bad,  where  they  may 
be  fairly  treated  as  matter  by  way  of  inducement  to  the  grava- 
men of  the  action.  Where  a  party  to  a  contract  seeks  to  avoid 
it,  or  rescind  it,  on  the  ground  of  fraud,  he  must,  before  he 
can  recover,  tender  back  to  the  other  party  whatever  of  value 
he  received  in  consideration  for  the  property  he  seeks  to  recover 
by  the  rescission;  and  if,  upon  the  discovery  of  the  fraud,  he 
fails  to  tender,  or  offer  to  return,  he  thereby  afhrms  the  con- 
tract; and  can  not  afterwards  be  heard  to  complain."     In  an 

'  Austin  V.  Rawdon,  44  N.  Y.  63.  be  determined  from  the  whole  plead- 

^Zinn    V.   Eitterman,   2    Abb.    Pr.  ing,  and  not  from  isolated  or  detached 

N.  S.  (N.  y.)  261.  parts.     First  Nat.  Bank  v.  Root,  107 

3  Balueu.  Taylor,  136  Ind.  368,  per  Ind.     224;    City    of    North    Vernon 

Dailey,  J. .     "Counsel  call  our  atten-  v.    Voegler,    103    Ind.    314;    loer  v. 

tion  to  the  well-settled  rule  of  law  that  SchifBing,   102  Ind.   191;   Louisville, 

a  complaint  must  proceed  upon  a  defi-  etc.,  R.  Co.  w.  Schmidt,  106  Ind.  73. 

nite  theory,  and  the  cause  tried  upon  In  First  Nat.  Bank  v.  Root,  it  is  said: 

the   theory  presented   by  the  plead-  'This   court    has   often   decided   that 

ings,   and    such   a    judgment   as  the  every   pleading    must   proceed   upon 

theory  adopted  warrants  must  be  ren-  some   single   definite    theory,    which 

dered,  and  no  other  or  different  one.  must  be   determined   by  its   general 

Feder  v.  Field,  117  Ind.  386,  and  cita-  scope  and  character.'    Western  Union 

tions;  First  Nat.  Bank  v.  Root,    107  Tel.  Co.  v.  Reed,  96  Ind.  195;  Mescall 

Ind.  224.     It  is  equally  true  that  the  v.  Tully,  91  Ind.  96.     It  is  the  law,  as 

theory  of  a  pleading  as  to  whether  it  contended  by  counsel,  that  where  a 

is  an  action  on  contract  or  tort  is  to  party  to  a  contract  seeks  to  avoid  it 
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action  of  contract  upon  defendant's  agreement  to  sell  plaintiff's 
goods  on  commission,  plaintiff  can  not  recover  for  fraudulent 
representations  of  defendant  made  as  an  inducement  to  the 
agreement,  or  for  defendant's  conversion  of  the  goods  under 
claim  of  a  lien  for  advances.'  "Where  a  complaint  alleged  that 
plaintiff  and  his  family  were  passengers  on  defendant's  rail- 
road; that  defendants  disregarded  their  contract  of  carriage, 
and  refused  to  stop  at  their  destination;  that  plaintiff  requested 
the  conductor,  half  a  mile  beyond  such  destination,  to  stop 
and  allow  them  to  debark,  which  he  refused  to  do,  using  insult- 
ing language;  and  that  by  violation  of  the  contract  and  the  in- 
sults and  mistreatment,  he  had  been  damaged  in  a  specified 
sum,  it  was  held  that  the  complaint  declared  an  action  in  tort, 
and  was  not  demurrable  as  joining  actions  in  tort  and  on  con- 
tract." 


for  fraud,  or  asks  to  rescind  it  on  the 
ground  of  fraud,  he  must  tender  back 
to  the  other  party  whatever  of  value 
he  received  for  the  property  which  he 
seeks  to  recover  by  the  rescission. 
Haaae  v.  Mitchell,  58  Ind.  213 ;  Wat- 
son Coal  Co.  V.  Casteel,  68  Ind.  476; 
Hanna  v.  Shields,  34  Ind.  84.  If  a 
party,  upon  the  discovery  of  fraud  in 
the  procuring  of  a  contract,  fails  to  re- 
turn or  offer  to  return,  whatever  of 
property  or  thing  of  value  he  has  re- 
ceived under  the  contract,  he  thereby 
afBrms  the  contract,  and  can  not  aft- 
erwards be  heard  to  complain."  See 
Shaw  V.  Barnhart,  17  Ind.  183;  Gat- 
ling  V.  Newell,  9  Ind.  672.  It  is  ele- 
mentary law  that  representations  upon 
which  an  action  of  fraud  can  be  pred- 
icated, must  be  of  alleged  existing 
facts  and  not  upon  a  promise  to  do 
something  in  the  future,  although 
the  party  promising  had  no  intention 
of  fulfilling  the  promise  at  the  time  it 
was  made.  Bennett  v.  Mclntire,  121 
Ind.  231 ;  Caylor  v.  Roe,  99  Ind.  1 ; 
Fry  V.  Day,  97  Ind.  348. 

^  Farley  v.  Rodocanachi,  100  Mass. 
427. 

2Fordyce  v.  Nix,  58  Ark.  186;  23  S. 


W.  Rep.  967,  per  Wood,  J.:  "The 
contract  of  carriage,  its  willful  breach, 
and  the  insult  and  injury  resultant, 
damnifying  appellee,  as  he  claims,  in 
the  sum  of  12,500,  as  set  forth  in  the 
complaint,  we  hold,  constituted  a  tort. 
Under  the  reformed  procedure,  courts 
regard  the  substance,  rather  than  the 
form.  Substantia  prior  et  dignior  est 
forma.  As  was  said  by  the  supreme 
court  of  Mississippi  in  a  very  similar 
case:  'The  character  of  the  action 
must  be  determined  by  the  nature  of 
the  grievances,  rather  than  the  form  of 
the  declaration.'  New  Orleans,  etc.,  R. 
Co.  V.  Hurst,  36  Miss.  660.  But,  meas- 
ured by  the  most  technical  rules  of 
pleading,  the  complaint  contains  all 
the  necessary  allegations  for  an  action 
ex  delicto.  Such  was  evidently  the  in- 
tention of  complainant.  The  facts 
warranted  it,  and  we  so  treat  it.  It 
follows,  considering  appellants'  de- 
murrer as  a  motion  to  strike,  which  is 
the  proper  practice  (Mansfield's  Di- 
gest, §§5016,5017;  Organ  v.  Memphis, 
etc.,  R.  Co.,  51  Ark.  235;  11  S.  W. 
Rep.  96;  Riley  v.  Norman,  39  Ark. 
158;  Terry  v.  Rosell,  32  Ark.  478), 
that  it  was  properly  overruled." 
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§  1678.  Action  in  assumpsit  on  waiver  of  tort. — One  whose 
property  has  been  converted  may  waive  the  tort  and  sue  for 
the  benefits  received  by  the  wrong-doer,  although  he  has  not 
disposed  of  the  property  converted;  but  the  intent  to  waive  the 
tort  must  appear  on  the  face  of  the  pleading/  Facts  which 
show  a  cause  of  action  for  a  wrong  do  not  make  out  a  case  in 
assumpsit,  and,  unless  the  case  is  in  assumpsit,  there  is  no  legal 
counterclaim.  To  establish  a  cause  of  action  in  assumpsit ,  the 
the  waiver  of  the  tort  must  be  averred  either  expressly  or  by 
the  manner  of  stating  the  cause  of  action,  for  without  the 
waiver  no  cause  of  action  in  assumpsit  arises.  It  is  not  the 
wrong  which  gives  the  injured  party  the  right  to  sue  on  con- 
tract; it  is  the  wrong  coupled  with  the  waiver  of  the  tort.  The 
waiver  is  an  indispensable  element  in  the  cause  of  action.* 


'Braithwaite  v.  Akin,  3  N.  D.  365, 
56  N.  W.  Rep.  133,  per  Corliss,  J. : 
"Not  only  upon  sound  principle,  but 
also  upon  the  foundation  of  strong  au- 
thority, do  we  establish  the  rule  in 
this  state  that  the  owner  of  property 
converted  may  waive  the  tort  and  sue 
in  assumpsit  for  the  benefits  received 
whenever  the  tort  feasor  receives  ben- 
efits of  any  kind  from  the  wrong  com- 
mitted, whether  Ijy  sale  or  by  reten- 
tion of  the  converted  property,  or  in 
any  other  manner.  Norden  v.  Jones, 
33  Wig.  600-604 ;  Hill  v.  Davis,  3  N.  H. 
384;  Stockett  v.  Watkins,  2  Gil.  &  J. 
(:\Id.)  326-342;  Barker  v.  Cory,  15 
Ohio,  9 ;  Berly  !>.  Taylor,  5  Hill  (N.Y.), 
577 ;  Terry  v.  Miinger,  121  N.  Y.  161 ; 
24  N.  E.  Rep.  272;  Fratt  v.  Clark,  12 
Cal.  89.  See  note  to  Webster  v.  Drink- 
water,  5  Me.  319 ;  17  Am.  Dec.  238,  242. 
That  the  claim  of  defendant  Braith- 
waite  to  recover  in  assumpsit  the  value 
of  his  interest  in  the  boat  would  have 
been  a  good  counterclaim  had  he 
waived  the  tort  and  sued  in  assumpsit 
can  not  be  doubted.  When  the  tort  ia 
waived,  the  claim  rests  in  contract,  as 
well  for  the  purpose  of  making  it  a 
cause  of  action  arising  on  contract 
within  the  statute  regulating  counter- 


claims as  for  other  purposes.  In  fact, 
the  sole  object  in  waiving  the  tort  is 
often  for  the  purpose  of  enabling  the 
injured  party  to  set  up  his  claim  as  an 
offset,  when,  without  such  waiver,  he 
could  not,  because  of  its  tort  nature, 
use  it  as  a  counterclaim.  Norden  r. 
Jones,  33  "Wis.  600;  Coit  v.  Stewart, 
50N.Y.  17;  Brady  i'.  Brennan,  25 
Minn.  210 ;  Starr  Cash  Car  Co.  v.  Rein- 
hardt  (Com.  PI.  N.  Y.),  20  N.  Y.  Supl. 
872;  Wood  v.  Mayor,  73  N.  Y.  5.56; 
Barnes  v.  McMullins,  78  Mo.  260; 
Becker  r.  Northwa}',  44  Minn.  61; 
46  N.  W.  Rep.  210;  Evans  v.  Miller, 
58  Miss.  120;  Pomeroy  on  Remedies 
and  Remedial  Rights,  §801. 

^Braithwaite  v.  Akin,  3  N.  D.  365; 
56  N.  W.  Rep.  133,  per  Corliss,  J.: 
"The  case  of  Austin  v.  Rawdon,  44 
N.  Y.  63,  has  been  cited  to  sustain  the 
defendant's  contention  that  he  has 
set  up  a  cause  of  action  arising  on 
contract.  Other  cases  might  be  added 
to  this  to  support  the  doctrine  which 
it  enunciates.  We  cite  a  few:  Con- 
aughty  V.  Nichols,  42  N.  Y.  83;  Tug- 
man  V.  National  Steamship  Co.,  76 
N.  Y.  207;  Neftel  v.  Lightstone,  77 
N.  Y.  96;  Goodwin  v.  Grif5s,88  N.  Y. 
629 ;  Becker B.  Northway,  44  Minn.  61 ; 
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§  1679.   What  actions  on  contract  siimve  the  party's  death. 

— As  a  general  proposition,  actions  that  sound  in  contract  sur- 
vive, but  this  is  due  rather  to  the  substance  of  the  action  than 
its  form.  The  nature  of  the  damage  sued  for,  and  not  the  na- 
ture of  this  cause,  determines  whether  or  not  it  will  survive.' 
The  rule  is  that  where  the  injury  complained  of  affects  prima- 
rily and  principally  property  and  property  rights,  and  the  in- 
jury to  the  person  is  merely  incidental,  the  cause  of  action  sur- 
vives. The  action  must  involve  injury  to  the  estate,  and  not 
to  the  person.'  But  where  the  action  is  brought  primarily  to 
recover  for  injury  to  the  person,  and  the  injury  to  the  property 
is  merely  an  incident,  as  loss  of  time  while  sick,  and  expenses 
incurred  in  endeavoring  to  be  cured,  the  same  does  not  sur- 
vive.'    The  law  is  well  settled  that  actions  arising  out  of  con- 


46  N.W.  Rep.  210.  But  these  cases  de- 
cide nothing  contrary  to  the  conclu- 
sion we  have  reached.  They  merely 
hold  that,  where  the  pleading  con- 
tains a  good  cause  of  action  for 
breach  of  contract,  the  addition  of 
words  or  of  allegations  which  are 
appropriate  to  a  cause  of  action  for 
a  wrong  does  not  change  the  ac- 
tion from  tort  to  contract.  They 
were  cases  where  the  pleader  had 
a  cause  of  action  for  breach  of  con- 
tract without  any  waiver  of  tort ;  but 
the  same  act  which  gave  him  such 
cause  of  action  constituted  also  an  ac- 
tionable wrong.  It  was  therefore 
necessary  for  him  to  elect  which  rem- 
edy he  should  adopt,  but  it  was  not 
necessary  for  him  to  waive  a  tort  be- 
fore he  could  sue  on  contract.  He 
was  held  in  these  cases  to  have  made 
his  election  not  to  proceed  for  the 
tort,  and  the  mere  presence  in  the 
pleading  of  words  germane  to  an  ac- 
tion for  a  wrong  was  properly  held 
not  to  overthrow  the  main  purpose  of 
the  pleader  to  sue  on  contract.  In 
case  of  doubt  the  courts  incline  against 
construing  the  pleading  as  embodying 
a  cause  of  action  for  a  tort.  Goodwin 
V.  Griffis,  88  N.  Y.  629,  639,  640.    And 


under  such  circumstances,  authority 
and  reason  support  the  rule  that,  where 
the  answer  is  susceptible  of  either 
construction,  the  defendant,  by  using 
his  cause  of  action  as  a  counterclaim, 
in  a  case  where  it  would  be  a  valid 
counterclaim  only  on  the  basis  of  an 
election  to  counterclaim  for  breach  of 
contract,  evinces  his  election  to  hold 
the  plaintiff  responsible  for  the  viola- 
tion of  his  contract,  and  not  for  the 
tort.  Becker  v.  Northway,  44  Minn. 
61;  46N.  W.  Eep.  210.  *  *  *  We 
cite  the  decisions  which  hold  that  the 
election,  when  once  made,  is  final. 
Terry  v.  Munger,  121  N.  Y.  161 ;  24 
N.  E.  Rep.  272,  and  cases  in  note  to 
Fowler  v.  Bowery,  etc.,  Bank,  113 
N.  Y.  450;  21  N.  E.  Rep.  172;  10  Am. 
St.  Rep.  479,  487." 

'  Cutter  V.  Hamlen,  147  Mass.  471 ; 
18  N.  E.  Rep.  397;  1  Chitty  on  Plead- 
ing, 101. 

"Boor  V.  Lowrey,  103  Ind.  468;  3 
N.  E.  Rep.  151,  and  authorities  cited; 
Hess  V.  Lowrey,  122  Ind.  225;  23  N. 
E.  Rep.  156. 

'  Boor  V.  Lowrey,  103  Ind.  468 ;  3  N. 
E.  Rep.  151 ;  Hess  v.  Lowrey,  122 Ind. 
225 ;  23  N.  E.  Rep.  156. 


2170 


ACTIONS    ON    CONTRACTS AT    LAW. 


§   1680 


tract,  express  or  implied,  will  not  survive  where  the  damages 
sustained  by  such  breach  are  for  injuries  to  the  person,  such 
as  mental  anguish,  pain  of  body,  or  injury  to  character.' 
Thus,  under  the  Indiana  statute  providing  that  a  cause  of  ac- 
tion arising  out  of  an  injury  to  the  person  dies  with  the  person 
of  either  party,  an  action  by  a  lessee  for  injury  to  the  person,  and 
incidentally  for  loss  of  time  and  expenses  of  a  physician,  occa- 
sioned by  failure  of  the  lessor  to  keep  premises  in  repair,  does 
not  survive  the  death  of  the  lessor,  whether  it  be  held  to  sound 
in  contract  or  in  tort.^ 

§  1680.   Action  for  money — Claim  to  be  shown  due. — In  a 

suit  for  a  money  demand  upon  contract,  express  or  implied, 
the  complaint  must  show  that  the  claim,  or  some  part  thereof, 


'  Boor  V.  Lowrey,  103  Ind.  468 ;  3  N. 
E.  Rep.  151 ;  Wolf  v.  Wall,  40  Ohio 
St.  Ill ;  Stebbins  v.  Palmer,  1  Pick. 
71;  Vittum  v.  Gilman,  48  N.  H.  416; 
Smith  V.  Sherman,  4  Cush.  408;  Wade 
V.  Kalbfleisch,  58  N.  Y.  282 ;  Chase  v. 
Fitz,  132  Mass.  359;  Jenkins  «.  French, 
58N.H.  532;Hessi).  Lowrey,  122  Ind. 
225;  23  N.  E.  Rep.  156. 

2  Feary  v.  Hamilton,  140  Ind.  45  ;  39 
Jf.  E.  Rep.  516,  per  Monks,  J.:  "In 
such  case  the  loss  of  property — that 
is,  the  loss  of  time  and  the  expenses 
incurred  in  endeavoring  to  be  cured — 
was  caused  by  the  personal  injury, 
and  would  not  have  occurred  but  for 
such  injury.  In  this  case  the  appel- 
lant's loss  of  time,  and  inability  to 
attend  to  and  manage  her  store,  and 
the  expense  incurred  for  the  services 
of  a  physician,  were  all  caused  by  the 
personal  injury  alleged,  and  would 
not  have  been  sustained  but  for  such 
personal  injury.  This  question  has 
been  fully  considered  by  this  court  in 
the  cases  of  Boor  v.  Lowrey,  103  Ind. 
468;  3  N.  E.  Rep.  151,  and  Hess  v. 
Lowrey,  122  Ind.  225 ;  23  N.  E.  Rep. 
156,  and  decided  against  the  appellant. 
The    authorities  cited    by  appellant 


were  examined,  distinguished,  and 
explained  in  those  cases ;  and,  after 
a  careful  consideration,  we  see  no 
reason  to  depart  from  the  rule  then 
stated.  Under  the  foregoing  proposi- 
tions, it  makes  no  difference  in  this 
case  whether  the  action  is  on  the  con- 
tract or  in  tort ;  the  result  is  the  same. 
It  is  not,  therefore,  necessary  for  us 
to  decide,  nor  do  we,  whether  it  is  an 
action  sounding  in  contract  or  in  tort. 
Neither  do  we  wish  to  be  understood 
as  holding  the  complaint  is  otherwise 
sufficient.  There  are  a  number  of 
authorities  which  declare  that  the 
covenant  to  repair  does  not  include 
liability  for  personal  injury  or  death 
resulting  from  non-repair.  Gear  on 
Landlord  and  Tenant,  §109;  McAdam 
on  Landlord  and  Tenant,  §  110 ;  Kabus 
V.  Frost,  50  N.  Y.  Super.  Ct.  72;  Spell- 
man?).  Baunigan,  86  Hun  (N.  Y.),  174 
Flynn  v.  Hatton,  43  How.  Pr.  333 
Sedgwick  on  Damages  (4th  ed.),216 
Arnold  v.  Clark,  45  N.  Y.  Super.  Ct. 
252;  Tuttlei).  Gilbert  Manufacturing 
Co.,  145  Mass.  169;  13  N.  E.  Rep.  465; 
Collins  V.  Karatopsky,  36  Ark.  316; 
Sanders  v.  Smith,  5  Misc.  Rep.  1;  25 
N.Y.  Supl.  125." 
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is  due  and  unpaid.'  But  in  an  action  for  breach  of  a  contract 
to  do  something  more  than  to  pay  money  the  complaint  need 
not  allege  that  the  damages  claimed  are  due  and  unpaid,  for 
the  damages  in  such  case  are  not  the  primary  object  of  the 
contract,  but  are  merely  an  incident  of  its  breach.^  And  in  an 
action  for  breach  of  a  contract,  where  the  defendant  has  re- 
pudiated the  contract,  it  is  not  necessary  to  allege  performance 
or  readiness  to  perform  on  the  part  of  the  plaintiff.' 

§  1681.  Where  express  contract  not  special — Recovery  on 
implied  promise. — Under  a  complaint  brought  for  services 
rendered  upon  an  express  agreement  which  is  not  special  there 
may  be  a  recovery  upon  a  quantum  meruit  on  proof  of  an  im- 
plied promise.*      Thus,  where  a  charter-party  under  which 


'Goodman  v.  Gordon,  87  Ind.  126; 
Pace  B.  Grove,  26  Ind.  26;  Howorth 
V.  Scarce,  29  Ind.  278;  Seldonridge  v. 
Connable,  32  Ind.  375;  Green  v. 
Louthain,  49  Ind.  139.  The  reason 
for  the  rule  is  that  in  every  action  to  re- 
cover damages  for  the  breach  of  a 
contract,  the  breach  must  be  averred 
either  in  direct  terms  or  by  the  state- 
ment of  facts  from  which  it  is  neces- 
sarily inferred.  It  is  essential,  not 
only  to  show  a  breach,  but  a  continua- 
tion of  the  breach,  and  in  certain 
kinds  of  cases  this  can  be  fully  done 
by  the  use  of  the  term  "due  and  un- 
paid." If  the  obligation  of  a  contract 
be  to  pay  money  simply  at  a  certain 
time,  and  is  independent  of  any  other 
condition,  then  an  allegation  that  the 
defendant  failed  to  pay  it  when  it  be- 
came due  sufficiently  shows  the 
breach,  but,  standing  alone,  does  not 
make  the  complaint  good,  for  after 
the  breach  payment  may  have  been 
made;  but  the  words  "due  and  un- 
paid" fully  show  the  right  of  action. 

2  Riley  v.  Walker,  6  Ind.  App.  622; 
34  N.  E.  Rep-  100.  Citing  Harman  v. 
Moore,  112  Ind.  221;  13  N.  E.  Rep. 
138 


718 ;  Catterlin  v.  Armstrong,  101  Ind. 
258;  KentK.  Cantrall,  44  Ind.  452. 

2  Riley  v.  Walker,  6  Ind.  App.  622; 
34  N.  E.  Rep.  100 ;  Floyd  «.  Maddux, 
68  Ind.  124;  Mathis  v.  Thomas,  101 
Ind.  119;  Skehan  ».  Rummel,  124  Ind. 
347 ;  24  N.  E.  Rep.  1089;  Phoenix,  etc., 
Insurance  Co.  v.  Hinesley,  75  Ind.  1. 

*  Forester  v.  Forester,  10  Ind. 
App.  680;  38  N.  E.  Rep.  426: 
"The  pleader  must  allege  an  ex- 
press contract,  but,  if  the  evidence 
establishes  an  implied  promise,  the 
law  comes  in,  and  says  that,  as  the 
defendant  in  justice  ought  to  pay,  he 
will  be  deemed  to  have  promised. 
After  an  implied  promise  is  once  es- 
tablished by  the  evidence,  it  then 
becomes  in  legal  fiction  the  express 
promise  of  the  defendant,  and  should 
be  so  declared  on.  There  is  no  con- 
flict between  the  common-law  rule 
and  the  decisions  in  this  state,  when 
properly  construed,  although  there  are 
certain  expressions  in  some  of  them 
that  indicate  to  the  contrary.  The 
rule  is  that  the  pleader  may  declare 
an  express  non-special  contract,  and 
recover    upon  proof   of    an    implied 
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railroad  ties  were  shipped  contained  specific  and  separate  pro- 
visions as  to  rate  of  freight  and  demurrage,  and  the  bill  of 
lading  provided  for  delivery  to  the  consignor  or  his  assigns, 
"he  or  they  paying  freight,  as  per  charter-party  and  its  condi- 
tions, with  primage  and  average  accustomed,"  but  was  silent 
on  the  subject  of  demurrage,  it  was  held  that  the  consignee, 
accepting  the  ties  under  such  bill  of  lading,  was  not  liable  for 
demurrage.' 


promise.  But  he  can  not  declare  on 
a  special  contract,  and  recover  upon 
proof  of  an  implied  promise,  nor 
rice  versa.  In  Wallace  v.  Long,  105 
Ind.  522,  the  complaint  declared  on  a 
special  contract.  This  contract,  when 
proved,  was  held  to  be  void  under 
the  statute  of  frauds.  As  there  was 
no  paragraph  declaring  on  a  non-spe- 
cial contract,  the  judgment  was  re- 
versed. If  the  evidence  in  this  case 
proves  a  special  contract,  void  under 
the  statute  of  frauds,  as  contended, 
then  we  have  a  paragraph  of  com- 
plaint which  v>  ill  support  a  recovery 
upon  a  quantum  meruit.  Puterbaugh  r. 
Puterbaugh,  7  Ind.  App.  280;  33  N. 
E.  Rep.  808,  and  34  N.  E.  Rep.  611 ; 
Taggart  v.  Tevanny,  1  Ind.  App.  339 ; 
27  N.  E.  Rep.  511." 

'  Dayton  v.  Parke,  142  N.  Y.  391 ; 
37  N.  E.  Rep.  642,  per  Peckham,  J.: 
"'Demurrage,'  technically  so  called, 
is  founded  upon  some  contract  en- 
tered into  between  the  consignor  of 
freighter  and  the  shipowner,  which, 
under  certain  circumstances,  is  held 
to  be  assumed  by  the  consignee.  Ab- 
bott on  Shipping,  p.  380,  marg  p.  303, 
§  1  e(  seij.  A  delay  beyond  the  time 
designated  in  the  contract  gives  a 
cause  of  action  in  favor  of  the  ship- 
owner. Although  it  is  said  to  be  a 
claim  in  the  nature  of  freight,  yet  it 
is  perfectly  distinct  and  separate 
therefrom.  While  a  consignee,  by 
accepting  the  goods  consigned  to  him 


under  a  bill  of  lading  by  which  the 
person  receiving  the  goods  is  to  pay 
freight,  is  held  bound  by  an  implied 
contract  to  pay  the  freight,  yet,  un- 
less the  bill  of  lading,  either  itself  or 
by  reference  to  another  instrument, 
contain  also  an  express  condition 
providing  for  the  payment  of  demur- 
rage, the  consignee,  in  simply  accept- 
ing the  goods,  will  not  be  liable  for 
the  pa3'ment  thereof.  Jesson  r.  Solly, 
4  Taunt.  52;  Brouncker  v.  Scott,  4 
Taunt.  1;  Evans  v.  Forster,  1  Bam. 
&  Adol.  118;  20  E.  C.  L.  420;  Van 
Etten  V.  Newton,  134  N.  Y.  143;  31 
N.  E.  Rep.  334.  At  the  same  time, 
while  not  liable  strictly  for  demurrage, 
yet  a  consignee  of  the  cargo,  who  is 
also  the  owner  thereof,  may  be  liable 
for  damages  in  the  nature  of  demur- 
rage when  the  vessel  is  detained, 
through  the  fault  of  the  consignee, 
an  unreasonable  length  of  time  at  the 
port  of  discharge.  Ford  r.  Cotesworth, 
L.  R.  4  Q.  B.  127;  Scholl  v.  Albany, 
etc.,  Steel  Co.,  101  N.  Y.  602;  5  N.  E. 
Rep.  782.  In  such  case,  not  only  must 
the  detention  be  proved,  but  the  dam- 
ages and  their  nature  must  also  be 
the  subject  of  proof.  There  is  no  ex- 
press contract  to  refer  to  for  the  pur- 
pose of  computing  the  amount  to  be 
paid  as  demurrage,  and  hence,  in  an 
action  to  recover  damages  of  that  na- 
ture, proof  must  be  given  of  their  ex- 
istence and  amount." 
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§  1682.  Action  for  commissions— Evidence. — In  an  action 
upon  an  express  contract  for  a  commission  evidence  is  inad- 
missible to  show  the  reasonableness  of  the  commission  claimed.' 
In  assumpsit  on  a  special  contract,  by  which  defendant  agreed 
to  pay  plaintiff  a  certain  commission  for  selling  timber  lands, 
it  is  error  to  admit  evidence  of  what  he  expended  in  his  efforts 
to  make  the  sale,  and  of  the  value  of  his  services.  It  is  also 
error  to  admit  evidence  of  prior  transactions  between  the  parties 
and  correspondence  relating  to  other  deals.'  Where  the  plaint- 
iff declared  on  a  contract,  obligating  him  to  act  as  agent  of  a 
loan  association,  at  his  own  expense,  in  consideration  of  a 
commission  for  stock  sold  by  him  and  a  renewal  interest  on 
monthly  installments,  alleging  certain  sums  to  be  due  as  com- 
missions, and  as  earned  renewal  interest,  and  averred  a  wrong- 
ful repudiation  of  the  contract  by  defendant,  and  the  defend- 
ant pleaded  payment  of  the  earned  renewal  interest,  and  there- 
after plaintiff  abandoned  the  allegations  as  to  the  commissions 
and  as  to  the  breach  of  the  contract,  it  was  held  that  he  could 
not  show  that  he  had  expended  a  certain  amount  in  behalf  of 
defendant,  in  rendering  the  services  under  the  contract,,  that 
cause  of  action  not  having  been  pleaded.' 

^McKinnon^.  Gates,  102  Mich.  618;  Estate,   39  Mich.   100.      Where    one 

61  N.  W.  Rep.  74.  seeks  to  recover  the  contract  price 

'  McDonald  v.  Ortman,  98  Mich,  under  a  special  contract,  evidence  of 
40,  per  Grant,  J. .  "A  motion  to  re-  the  cost  or  value  of  the  work  is  inad- 
quire  plaintiff  to  elect  between  com-  missible.  Campaui).  Moran,31  Mich. 
mon  and  special  counts  in  a  declara-  280.  Under  these  decisions,  all  evi- 
tion  ought  to  be  granted  where  the  dence  of  what  plaintiff  had  expended, 
grounds  for  recovery  thereunder  may  the  efforts  he  had  made,  and  all  ne- 
be  inconsistent  with  each  other;  or  gotiations  with  all  other  parties,  ex- 
else  the  trial  judge  should  restrict  re-  cept  Mr.  Gates,  was  incompetent, 
covery  under  the  special  counts  to  '  Smith  u.  Eastern,  etc.,  Loan  Assn., 
items  which  fall  within  the  precise  116N.  Car.  102;  21 S.  E.  Rep. 33, Avery, 
terms  of  the  agreement  upon  which  J.:  "It  is  a  well  settled  legal  principle, 
the  count  is  based."  McLennan  v.  repeatedly  recognized  by  this  court, 
McDermid,  50  Mich.  379;  15  N.  W.  that  a  recovery  can  not  be  had  upon 
Rep.  518.  "The  presumption  of  an  proof  without  corresponding  allega- 
implied  assumpsit  may  be  repelled  by  tions.  McLaurin  v.  Cronly,  90  N.  Car. 
evidence  of  a  special  agreement."  50 ;  Abernathy  ?).  Seagle,98  N.  Car.  553 ; 
Peters  v.  Gallagher,  37  Mich.  407.  4  S.  E.  Rep.  542;  Greer  u.  Herren,  99 
"In  a  suit  for  a  fixed  salary,  evidence  N.  Car.  492;  6  S.  E.  Rep.  257.  Now  that 
of  the  reasonable  value  of  the  services  plaintiff,  by  abandoning  his  grounds 
is    inadmissible."     Marsh    v.  Tunis'  of  action,  has  admitted  his  inability 
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§  1683.  RecoTery  limited  to  cause  of  action  sued  on — 
Written  contracts. — Where  a  plaintiff  sues  on  a  written  contract, 
he  must,  if  he  recovers  at  all,  recover  on  the  cause  of  action 
upon  which  he  has  brought  suit.'  Accordingly,  where  a  builder 
brought  an  action  to  recover  for  work  done  under  a  contract 
whereof  time  was  of  the  essence,  alleging  full  performance  of 
the  contract  on  his  part,  and  the  defense  was  that  the  contract 
had  not  been  completed  in  time,  it  was  held  that  evidence  of 
modification  of  the  contract  or  waiver,  offered  by  plaintiff  by 
way  of  excuse,  was  inadmissible  under  the  pleadings.^  Under 
a  contract  by  defendant  that  he  will  "not  appoint  any  other 
jobber  "  of  his  goods  in  a  specified  territory,  he  can  not  be  held 
liable  for  unauthorized  sales  by  strangers.'  The  statute  of 
1883,  creating  the  aqueduct  commissioners,  authorizes  them 
to  carry  out  the  provisions  of  the  act  for  supplying  the  city  of 
New  York  with  water,  empowers  them  to  make  contracts 
therefor,  provides  that  the  supervision  of  the  work  may  be  in- 
trusted to  engineers  and  other  subordinates  of  the  department 
of  public  works,  as  the  commissioners  shall  direct,  but  de- 
clares that  in  no  event  shall  the  city  be  held,  in  any  action 
brought  under  any  contract  made  by  the  commissioners,  to 

to  prove  that  he  performed  two  kinds  consideration  in  money  paid  by  him 

of  service,  for  which  he  was  to  receive  in  the  performance  of   wliat  he  had 

payment,  and  the  defendant  has  con-  engaged,  in  tlie  written  instrument, 

ceded  liis  remaining  claim,  it  would  to  do.     A  plaintiff  is  not  allowed  to 

be  manifestly  wrong  to  allow  him  to  declare  on  one  cause  of   action,  and 

recover  on  consideration  of  working  prove  another,  because,  if  such  vari- 

at  his  own  expense  for  the  only  serv-  ances  are  tolerated,  however  diligent 

ice  rendered,  and  then  to  permit  him  the  defendant  may  be,  he  can  not  so 

to  recover  back  the  consideration  on  prepare  his  defense  as  to   meet  sur- 

his  part.     This  case  bears  no  analogy  prises.     Willis   v.  Branch,  94  N.  Car. 

to  that  class  of  cases  where  a  plaintiff  142;  Conley  v.  Richmond,  etc.,  E.  Co., 

is  held  to  have  declared  in  his  com-  109  N.  C'ar  692;  14  S.  E.  Rep.  303." 

plaint   both   upon  a  special   contract  '  Carter  v.    Gordon,    121    Ind.    383, 

and   a  quantum  meruit  or  a  quantum  citing  Johnston  v.  Griest,  85  Ind.  503; 

viilt'haj     (though    often    inartificially  Johnson  Harvester  Co.  v.  Bartley,  81 

drawn),    and   afterwards    directs  his  Ind.  406  ;  Thomas  r.  Dale,  86  Ind.  435; 

proof  to  the  second  ground  of  action  Hasselman  v.  Carroll,  102  Ind.  153. 

only.    Here  the  plaintiff  declares  upon  ^  Elting  v.  Dayton,  17  N.  Y.   Supl. 

the  stipulations  of  the  contract,  makes  849. 

good  his  claim  to  have  performed  one  ^  Harter  Medicine  Co.  v.  Hopkins, 

of  them,  and  then  demands,  under  a  83  Wis.  309;  53  N.  W.  Rep.  501. 
general  count,  the  repayment  of  the 
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any  greater  or  other  liability  than  that  expressed  therein.  It 
was  held  that  an  action  by  a  contractor  for  the  increased  cost 
of  the  work  contracted  for,  occasioned  by  errors  of  the  engi- 
neer's department  in  giving  erroneous  grades,  lines,  and 
centers,  was  an  action  under  the  contract,  prohibited  by  the 
statute.' 


§  1684.  The  same  subject  continned. — On  the  question  as  to 
what  were  the  terms  of  a  contract  for  the  services  of  a  stallion, 
evidence  of  contracts  made  by  the  owner  with  other  persons  is 
not  admissible."     In  an  action  to  recover  a  specified  sum  as 


^  O'Brien  v.  Mayor  of  New  York 
City,  139  N.  Y.  543;  35  N.  E.  Eep. 
323,  per  Peckham,  J. :  "The  plaint- 
iffs refer  to  the  case  of  Mulholland 
V.  Mayor  of  New  York,  113  N.  Y.  631 ; 
20  N.  E.  Rep.  856,  as  furnishing  an 
authority  for  the  recovery  of  the  in- 
creased cost  of  doing  the  work  caused 
by  the  negligence  of  the  defendant's 
agents.  We  think  the  case  differs 
materially  from  that  under  discus- 
sion. We  think  the  general  statute 
which  was  applicable  in  the  reported 
case  differs  in  effect  very  greatly  from 
the  one  under  discussion  here,  so  far 
as  regards  the  question  of  liability. 
Again,  the  action  was  against  the  city 
upon  one  of  those  ordinary  contracts 
for  the  routine  work  of  the  city  in 
grading  and  setting  curb  and  gutter 
stones  and  flagging  astreet  in  the  city, 
and  the  wrong  grades  given  made  nec- 
essary work  which  was  not  within  the 
original  plan,  and  which  was  caused  by 
a  deviation  from  it,  and  for  its  accom- 
plishment was,  in  fact,  useless.  The 
error  arose  from  the  act  of  an  admit- 
ted agent  of  the  city,  acting  under  the 
authority  of  his  general  duties  as  such 
agent;  while  here  the  alleged  neglect 
arises  from  an  employe  of  the  aque- 
duct commission,  acting  under  this 
special  statute,  enacting  freedom  from 
liability  in  the  language  already 
quoted,    and    in    much    plainer  and 


more  controlling  terms  than  any  stat- 
ute cited  in  the  Mulholland  case. 
Neither  does  the  case  which  holds 
some  of  the  officers  of  the  aqueduct 
commission  to  have  been  city  oflBcers, 
within  the  meaning  of  the  civil  serv- 
ice rules,  apply  here,  or  furnish  any 
argument  in  favor  of  the  liability  of 
defendant  to  the  plaintiffs,  on  ac- 
count of  the  acts  of  the  engineers.  I 
refer  to  the  case  of  People  v.  Civir 
Service,  etc..  Boards,  103  N.  Y.  657, 
affirming  on  the  opinion  at  the  gen- 
eral term  of  the  supreme  court  the 
same  case,  reported  in  41  Hun  (N.  Y.), 
287,  298." 

2  Evans  v.  Koons,  10  Ind.  App.603; 
38  N.  E.  Rep.  350,  per  Reinhard,  J. : 
"Had  the  offer  been  to  prove  by  evi- 
dence of  written  or  printed  advertise- 
ments, or  even  by  oral  testimony, 
the  general  or  customary  terms  upon 
which  appellee  stood  his  horse,  the 
case  might  be  different ;  but  such  was 
not  the  offer.  Here  the  proposition 
was  to  prove  the  terms  of  other  con- 
tracts in  no  wise  connected  with  the 
contract  in  suit,  and  we  are  unable  to 
understand  by  what  rule  of  evidence 
the  facts  offered  to  be  proved  could 
have  been  relevant  to  any  question 
in  issue.  The  appellee  certainly  had 
the  right  to  make  as  many  and  as 
various  contracts  as  he  could  obtain, 
and  the  fact  that  he  entered  into  one 
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agreed  compensation  for  services  performed  by  plaintiff's  as- 
signor, where  defendant  denies  the  agreement,  and  the  assignor 
swears  that  there  was  one,  and  the  complaint  is  not  amended 
so  as  to  claim  the  reasonable  value  of  the  services,  and  no  evi- 
dence of  such  value  is  given,  plaintiff  is  entitled  to  recover 
such  specified  sum  or  nothing.'  The  rule  in  New  York,  that 
where  a  complaint  is  answered,  the  court  may  grant  plaintiff 
any  relief  consistent  with  the  case,  does  not  justify  the  court 
in  granting  relief  upon  a  contract  set  up  in  the  answer,  and 
materially  different  from  that  alleged  in  the  complaint,  unless 
the  plaintiff  waives  his  own  and  accepts  the  other  version  af 
the  contract."  Where  an  offer  of  reward  is  withdrawn  and 
thereafter  a  person  is  told  to  go  on  with  the  case  and  he  will 
be  paid  for  his  services,  his  recovery,  if  anything,  is  for  the 
value  of  his  services,  and  not  the  amount  of  the  reward." 

§  1685.  Pleading — Setting  out  contract. — In  an  action  by  real 
estate  agents  against  a  purchaser  on  a  contract  to  give  them  cer- 
tain notes  for  commission,  to  become  due  at  the  same  time  and 
to  bear  the  same  rate  of  interest  as  those  to  be  given  to  the  ven- 
dor, the  agreement  being  "subject  to  all  conditions  of  con- 
tract of  sale,"  a  declaration  which  fails  to  set  out  the  contract 
of  sale  is  insufficient.*  Where  a  claim  against  a  decedent's 
estate  is  for  work  done  for  the  decedent  under  a  contract,  the 
claimant  must  not  only  show  the  contract,  and  the  perform- 
ance of  the  work  in  accordance  therewith,  but  also  that  he  has 

kind  of  an   agreement  with  one  or  enable  the  action  to  proceed  as  one 

more  persons  would  furnish  no  pre-  to  recover  the  reasonable  value  of  the 

sumption  that  he  entered  into  a  simi-  services,  nor  was  any  evidence  what- 

lar  agreement  with  the  appellant   or  ever  introduced  for  either  party  from 

any  other  person."  which   the    justice    could    determine 

'  Fuld  V.  Kahn  (Com.  PI.  1893),  24  such  values.   The  recovery,  therefore, 

N.   Y.    Supl.   558,   per    Bischoff,    J.:  vi  as  not 'secundum  allegata  et  probata.' 

"The   determination   of   the    contro-  Romeyn  ii.  Sickles,  108  N.  Y.  650;  15 

versy   rested  in  the  conflicting  con-  N.  E.  Rep.  698." 

tentions  of    the    parties.      Crediting  ^  Boardman  v.  Davidson,  7  Abb.  Pr. 

the  statements  of  plaintiff's  assignor,  N.  S.  (N.  Y.)  439. 

the  recovery   should   have  been   for  '  Biggers  i<.  Owen,  79  Ga.  658;  5  8. 

fifty  dollars ;  discrediting  them,   de-  E.  Rep.  193. 

fendant  was    entitled   to    judgment.  *  Toole  d.  Baer,  91  Ga.  113;  16  S.  E. 

The  complaint  was  not  amended  to  Rep.  378. 
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not  been  paid  for  it.'  A  complaint  alleged  that  plaintiff  en- 
tered into  a  contract,  in  writing,  with  the  owner  of  land,  for 
the  use  and  possession  of  the  land,  and  the  right  to  cut  and 
remove  the  timber  growing  thereon;  that  under  the  contract 
plaintiff  took  possession;  that,  while  plaintiff's  employes  were 
cutting  the  timber,  defendant,  a  subsequent  purchaser  of  the 
land,  entered,  and,  by  threatening  to  prosecute  plaintiff's  em- 
ployes, wrongfully  prevented  plaintiff  from  appropriating  the 
timber.  These  were  held  to  be  facts  sufficient  to  constitute  a 
cause  of  action.^  A  petition  describing  in  ordinary  and  con- 
cise language  the  contract  upon  which  suit  was  brought,  and 
in  like  language  alleging  compliance  with  its  terms,  is  suffi- 
cient to  sustain  a  judgment  recovered  upon  the  trial  of  issues 
framed  without  a  question  as  to  the  sufficiency  of  the  descrip- 
tion of  such  contract  or  of  its  performance.' 

§  1686.  Alleging  contract  as  written — Delivery  of  contract 
implied. — In  an  action  upon  a  contract  the  complaint  need  not 
allege  that  the  contract  was  in  writing,  since  such  fact  will  be 
presumed  if  necessary  to  the  validity  of  the  contract.*  So 
where  the  statute  of  frauds  requires  the  contract  sued  on  to  be 
in  writing,  the  complaint  need  not  allege  that  it  was  in  writing, 
for  this  fact  will  be  presumed. °     Where  the  declaration  sets 

'Stevens  v.  Witter,  88  Iowa,  636;  55  ^Darst  v.  Perfect,  42  Neb.  574;  60 

N.  W.  Rep.  535.  N.  W.  Rep.  928. 

i!  Crane  v.  Patton,  57  Ark.  340;  21  «  McCann  v.  Pennie,  100  Cal.  547; 

S.  W.  Rep.  466,  per  Hemingway,  J. :  35  Pac.   Rep.   158,   per  Haynes,  C, 

"It  is  not  necessary    tliat    such  act  citing  Broder  ^.  Conklin,  77  Cal.  330; 

should    have    been    accompanied  by  19  Pac.  Rep.  513. 

force  or  violence;  but  if  the  defend-  ^  Morrow  v.  Norton  (Cal.  1894),  38 

ant,  knowing  of  the  right,   willfully  Pac.  Rep.  953,  per  Van  Fleet,  J. :   "It 

prevented  its  enjoyment  by  making  is  further  urged    that    the    separate 

threats  of  prosecution  that    induced  promise  of  Norton  vi'as   one  which, 

the  lessee's  servants  to  leave  his  em-  under  the  law,  must  be  in  writing, 

ploy  and  dissuaded   others  from   en-  and  it  is  not  so  averred.      Assuming 

tering  his  service,  he  is  liable  for  the  this  to  be  true,  the  failure  to  so  allege 

damage.     Schouler  on  Domestic  Re-  does  not  make  the  complaint  demurr- 

lations,   §   487;   Wood's   blaster  and  able.     Where   a  contract  is   alleged 

Servant,  §  239;  Walker  v.  Cronin,  107  which,  under  the  law,  is  required  to 

Mass.   555 ;    Dickson  v.   Dickson,   33  be  in  writing,  and  the  complaint  is 

La.  Ann.  1261 ;  Bixby  v.  Dunlap,  56  silent  as  to  the  manner  in  which  it 

N.  H.  456;  22  Am.  Rep. 475  and  note;  was  made,  the  implication  is  that  it 

Lee  V.  West,  47  Ga.  311.  was  made  in   the  manner  required. 
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out  the  contract  sued  on,  it  need  not  allege  that  the  signers 
thereof  are  bound  personally,  if  the  terms  of  the  contract,  as 
set  out,  show  such  fact.'  Where  the  contract  sued  on  is  an 
agreement  for  the  direct  payment  of  monej^  it  is  held  that  the 
term,  "made  and  executed,"  as  used  in  the  contract  sued  on, 
imports  a  delivery  of  the  contract.^ 

§  1687.  Where  written  contract  incomplete — Oral  evidence 
to  supply. — While  it  is  true  that  a  contract  in  writing,  com- 
plete in  all  its  terms,  draws  into  it  all  prior  parol  agreements 
upon  the  subject,  yet,  if  the  contract  as  written  fails  to  state 
the  consideration,  and  uses  terms  that  need  explanation  to  be 
understood  and  applied,  or  if  it  is  only  a  part  of  a  general 
whole,  it  is  perfectly  competent  to  supply  all  these  missing 
qualities  by  testimony  which  shall  supply  all  the  precedent 
agreements  of  the  parties.'  Accordingly,  a  clause  in  an  a.yree- 
ment  signed  by  defendant,  which  requires  plaintiff  to  buy 
certain  land,  and  which  does  not  explain  itself,  but  requires 
other  written  and  oral  evidence  to  explain  it,  is  sufficient  to 
take  the  entire  contract  between  the  parties,  relating  to  such 
purchase  and  a  resale  of  the  land,  out  of  the  statute  of  frauds.' 
A  clause  in  a  contract  for  the  exchange  of  real  estate  reciting, 
"said  property  shall  be  free  and  clear  from  all  incumbrances 
and  right  of  dower  except  an  incumbrance  of  a  specified  amount, 
to  be  cleared  at  time  of  delivery  of  deed,"  is  not  ambiguous, 
and  parol  evidence  is  inadmissible  to  vary  or  contradict  its 
terms.''  Where  plaintiffs  claim  that  the  written  contract  pro- 
Barnard  V.  Lloyd,  85Cal.  131;  24Pac.  'Knight «.  Knotts,8Rich.L.(S.  Car.) 
Rep.  658."  35;  Rapley   v.  Klugh,  40  S.  Car,  134; 

•Curtis  V.  Watson,  64  Vt.  549;  25  18  S.  E.  Rep.  680;  McGrath  «.  Barnes, 
Atl.  Rep.  478.  13   S.  Car.  328;  Kaphan  v.  Ryan,  16 

^Elbring  v.  Mullen   (Idaho  1894),     S.  Car.  352,  358. 
38  Pac.   Rep.   404,   per  Sullivan,  J. :        *Willisu.  Hammond,  141  S.  Car.  153; 
"The  term   'made  and  executed,'  as    19  P.  E.  Rep.  310. 

often  used,  means  a  completion  of  the  ^  House  v.  Walch,  144  N.  Y.  418 ;  39 
transaction  to  which  it  refers,  and,  N.  E.  Rep.  327,  per  Bartlett,  J.:  "We 
when  applied  to  awritten  instrument,  are  unable  to  discover  any  ambiguity 
imports  not  only  the  signing  and  ac-  in  the  clause  referred  to.  It  seems  to 
knowledgment  thereof,  but  also  a  de-  ua  clear  that,  under  the  strict  terms  of 
livery  of  the  same."  See  Webster's  the  contract,  it  was  the  duty  of  plain- 
International  Dictionary,  under  "Ex-  tiff  to  free  her  property  of  incumbrance 
ecute"  ;  Hook  v.  White,  36  Cal.  299.        at  the  time  the  deed  was  to  be  deliv- 
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duced  in  evidence  did  not  correctly  state  the  verbal  contract  on 
which  the  action  was  brought,  and  which  was  entered  into  be- 
fore the  written  contract  was  executed,  and  there  was  evidence 
to  sustain  plaintiffs'  contention,  it  was  error  for  the  trial  court 
to  hold,  as  a  matter  of  law,  that  plaintiffs  accepted  the  written 
contract  as  a  complete  substitute  for  the  previously  existing 
verbal  agreement.'  Generally,  as  a  rule  of  pleading,  a  verbal 
understanding  can  not  be  allowed  to  qualify  a  written  obliga- 
tion.* Where  the  owner  of  property  made  an  oral  contract 
with  a  broker  to  negotiate  a  sale,  and  subsequently  made  a 
written  contract  therefor,  it  was  held,  in  an  action  on  the  oral 
contract  for  commissions  for  a  sale  to  a  person  sent  to  the  owner, 
after  the  written  contract  had  expired  and  the  owner  had  re- 
fused to  renew  it,  that  the  oral  was  merged  in  the  written  con- 
tract, which  had  expired,  and  that,  the  action  being  on  an  ex- 


ered.  It  is  impossible  to  give  any 
other  reasonable  construction  to  the 
language  employed.  It  certainly  can 
not  be  properly  claimed  that  this 
clause  imposed  any  duty  upon  the  de- 
fendant in  regard  to  clearing  the  title 
of  plaintiff's  property.  We  have  here 
a  contract  clear  as  to  its  terms,  com- 
plete on  its  face,  and  parol  evidence 
was  inadmissible  to  vary  or  contradict 
the  writing.  It  is  a  general  rule  that 
evidence  of  what  was  said  between 
the  parties  to  a  valid  instrument  in 
writing,  either  prior  to  or  at  the  time  of 
its  execution,  can  not  be  received  to 
contradict  or  vary  its  terms.  "Wilson 
V.  Been,  74  N.  Y.  531 ;  Eighmie  v.  Tay- 
lor, 98  N.  Y.  288  ;  Marsh  v.  McNair,  99 
N.  Y.  174;  1  N.  E.  Rep.  660;  Engel- 
horn  V.  Reitlinger,  122  N.  Y.  76;  25 
N.  E.  Rep.  297;  Thomas  v.  Scutt,  127 
N.  Y.  133;  27  N.  E.  Rep.  961.  While 
there  are  certain  well-establiahed  ex- 
ceptions to  this  general  rule,  the  case 
at  bar  does  not  come  within  any  of 
them.  This  is  not  a  case  where  the 
written  contract  is  obviously  incom- 
plete, and  where  parol  evidence  is  es- 


sential to  make  clear  its  terms.  Chapin 
V.  Dobson,  78  N.  Y.  74.  The  two  es- 
sentials in  such  a  case  are  lacking  here, 
viz. :  incompleteness  on  the  face  of  the 
contract,  and  the  fact  that  the  parol 
evidence  offered  is  consistent  with  and 
not  contradictory  of  the  written  in- 
strument. Evidence  to  explain  an 
ambiguity  or  show  the  meaning  of 
technical  terms  is  not  an  exception  to 
the  general  rule,  but  is  allowed  to  en- 
able the  court  to  understand  the  con- 
tract as  written,  and  not  to  contradict 
or  vary  the  instrument  in  any  particu- 
lar. Dana  v.  Fiedler,  12  N.  Y.  40 
Collender  v.  Dinsmore,  55  N.  Y.  200 
Newhall  v.  Appleton,  114  N.  Y.  140 
21  N.  E.  Rep.  105;  Smith  v.  Clews,  114 
N.  Y.  190;  21  N.  E.  Rep.  160.  In  the 
case  at  bar  the  parol  evidence  received 
tended  to  establish  a  different  contract 
from  that  expressed  in  the  written  in- 
strument, and  was,  therefore,  incom- 
petent." 

1  Gallaudeti).  Kellogg,  133  N.  Y.  671 ; 
31  N.  E.  Rep.  337;  affirming  16  N.  Y. 
Supl.  79. 

"  Saunders  v.  Brock,  30  Texas,  421. 
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press  contract,  recovery  could  not  be  had  on  an  implied  con- 
tract.' 

§  1688.  Written  contract  controls  legal  conclusion — Plead- 
ing modification. — Where  an  action  is  brought  upon  a  written 
contract,  the  exact  words  of  which  are  set  forth  in  the  com- 
plaint, the  writing  controls  any  allegation  purporting  to  state 
the  effect  of  the  contract  as  a  legal  conclusion.''  A  complaint 
which  alleges  that  there  was  a  written  contract  between  the 
parties,  which  was  afterwards  modified  by  an  oral  agreement, 
and  then  states  the  contract  according  to  its  legal  effect  as 
modified,  sufficiently  pleads  the  contract.'  An  agreement  to 
enter  into  a  contract  is  fulfilled  when  the  contract,  pursuant  to 
the  terms  of  the  agreement,  has  been  entered  into  and  accepted 
by  the  parties.  The  agreement,  being  functus  ofjicio,  can  not 
be  made  the  basis  of  an  action.' 


'  Nunn  V.  Townes  (Texas  1893),  23 
S.  \V.  Rep.  1117,  per  Fly,  J. :  "Appel- 
lees declared  upon  an  express  contract, 
and  there  is  no  plainer  rule  of  law 
than  that  they  must  be  held  to  their 
allegations,  and  proof  of  an  implied 
contract  will  not  sustain  the  allega- 
tions. Shiner  tJ.  Abbey,  77  Texas,  1; 
13  S.  W.  Rep.  613;  Krohn  v.  Heyn, 
77  Texas,  319;  14  S.  W.  Rep.  130; 
Reese iJ.Medlock,  27  Texas,  120.  There 
w:is  no  contract  between  the  parties 
after  the  expiration  of  the  written 
one,  and  to  recover  at  all  appellees 
must  recover  upon  a  quantum  meruit, 
which,  under  the  elementary  rule  that 
the  allegations  and  proof  must  cor- 
respond, can  not  be  permitted  with 
the  pleadings  filed  by  appellees." 

^Patrick  v.  Colorado  Smelting  Co., 
20  Colo.  268;  38  Pac.  Rep.  236,  per 
Elliott,  ,T. :  "It  is  true,  in  general 
terras,  and  as  a  matter  of  legal  con- 
clusion, the  complaint  states  that  de- 
fendants promised  to  furnish  12,000 
tons  of  ore  to  plaintiff;  but  this  gen- 
eral allegation  is  not  borne  out  by  the 
written  correspondence  set  forth  in 
hxc  verba  in  the  complaint,  showing 
the  real  contract  between  the  parties. 


The  special  matters  thus  set  forth  in 
writing  must  be  held  to  control  the 
general  allegation.  Dillon  v.  Bar- 
nard, 21  Wall.  (U.  S.)  430;  Everett  v. 
Drew,  129  Mass.  150.  In  an  action  on 
a  written  contract  by  which  defend- 
ants bound  themselves  to  sell,  twenty- 
four  thousand  pieces  of  carpeting  of 
plaintiffs'  manufacture  each  year,  and 
to  confine  their  sales  to  goods  of 
plaintiffs'  manufacture,  in  which  the 
only  issue  was  as  to  whether  the  true 
number  of  pieces  was  twenty  ortwenty- 
four  thousand,  and  whether  plaintiffs 
had  agreed  to  furnish  the  same  to  de- 
fendants exclusively,  the  court  prop- 
erly struck  from  the  answer,  as  irrel- 
evant, allegations  charging  plaintiffs 
with  making  a  private  agreement  to 
sell  to  another,  it  appearing  that  such 
agreement  was  made  four  years  before 
that  in  controversy.  Sanford  v.  Claflin 
(Sup.),  18  N.Y.  Supl.  295,  per  Put- 
nam, J.,  distinguishing  Town  of  Es- 
sex p.  New  York,  etc.,  R.  Co.,  8  Hun, 
361,  and  citing  Smith  d.  Hilton  (Sup.), 
2  N.Y.  Supl.  820." 

»  White  V.  Soto,  82  Cal.  654. 

*  Chesbrough  v.  New  York,  etc.,  B. 
Co.,  26  Barb  (N.  Y.),  9. 
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§  1689.  Written  contract  varied — Recovering  quantum  mer- 
uit.— A  recovery  can  not  be  had  upon  an  entire  contract  for 
the  building  of  a  house,  without  averring  and  proving  per- 
formance, but  where  the  employer  discharges  the  workman 
on  discovering  a  violation  of  the  contract  on  his  part,  telling 
him  to  make  out  his  bill  for  the  work  done,  and  promising  to 
pay  it  to  get  rid  of  him,  and  the  workman  accordingly  presents 
his  account  and  quits  the  service,  this  is  a  mutual  rescission 
of  the  contract;  and  if  the  work  is  used  by  the  employer,  and 
is  of  any  value  to  him,  the  workman  may  recover  its  value  on 
a  quantum  meruit.^  "When  parties  subsequently  vary  their 
written  contract  for  the  building  of  a  house,  so  as  to  require 
more  work  and  materials,  and  an  alteration  in  the  structure, 
and  a  longer  time  for  its  completion,  the  workman  is  not 
obliged  to  sue  on  the  original  contract,  but  may  recover  on  a 
quantum  meruit;  and  the  written  contract  is  admissible  in  evi- 
dence to  show  what  the  parties  had  agreed  on  as  reasonable  for 
that  portion  of  work  embraced  in  it.^  A  recovery  may  be  had 
for  work  and  labor  when  the  defendant  has  accepted  the  work, 
although  it  does  not  amount  to  a  complete  performance  of  the 
special  contract.'  If  a  person  undertakes  to  do  work  by  a  fixed 
time  or  in  a  particular  manner,  but  fails  to  perform  it  within 
the  time  or  according  to  the  manner  agreed,  he  can  not  recover 
on  the  special  contract.  But  if  the  work  done  was  of  value  to 
the  defendant,  the  plaintiff  may  recover  on  a  quantum  meruit.* 

§  1690.  Written  contract  as  importing  consideration — Plead- 
ing consideration. — Under  the  Alabama  code,  declaring  that 
every  written  contract,  the  foundation  of  a  suit,  imports  a  suf- 
ficient consideration  which  may  be  impeached  by  plea,  and 
that,  when  so  impeached,  the  burden  of  proof  is  on  defendant, 
a  plea  by  defendant  which  alleges  that  the  agreement  in 
suit  was  without  consideration  is  sufficient.^     Where  the  de- 

1  Kirkland  v.  Gates,  25  Ala.  465.  (Ky.)  179;  MeCormick  v.  Connoly,  2 

2  Hutchison  t).  Cullum,  23  Ala.  622.     Bay  (S.  Car.),  401. 

'  Merriwether  v.   Taylor,    15    Ala.  '  Gazzam  v.  Kirby,  8  Port.    (Ala.) 

735;  Hawkins  v.  Gilbert,  19  Ala.  54;  253. 

Bailey  v.  Woods,  17  N.  H.  365;  Du-  «  Kolsky  v.  Enslen,  103  Ala.  97;   15 

bois  1).  Delaware  Canal  Co.,  4  Wend.  So.   Rep.    558,    per    Brickell,  C.   J.: 

(N.  Y.)  285;  Wright  v.  Wright,  1  Litt.  "Tlie  action  is  founded  on  a  contract 
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fendant  agreed  to  refund  to  plaintiff,  on  his  surrender  to  de- 
fendant of  his  shares  or  interest  in  a  certain  company,  at  the 
end  of  two  years  from  date  of  the  agreement,  the  amount  paid 
by  plaintiff  for  ten  shares  of  stock  in  such  company,  it  was 
held  that,  if  plaintiff  voluntarily  surrendered  to  the  company 
the  shares  of  stock  in  consideration  of  its  issue  to  him  of 
new  stock,  he  could  not  recover  on  the  agreement,  as  he 
had  incapacitated  himself   to  perform  his  part  thereof.'     The 


or  agreement  in  writing,  and  the  first 
plea  to  which  our  attention  is  drawn 
is  brief.  Omitting  the  commence- 
ment, it  merely  alleges  '  that  said 
agreement  is  without  consideration.' 
The  code  (.section  2769)  declares  that 
every  written  contract,  the  foundation 
of  suit,  imports  a.  sufficient  considera- 
tion which  may  be  impeached  by  plea, 
'and,  when  so  impeached,  the  burden 
of  proof  is  on  the  defendant.'  A  plea 
not  distinguishable  from  this  plea,  in 
form  and  substance,  was  held  good  in 
Giles  V.  Williams,  3  Ala.  316, — an  ac- 
tion on  a  sealed  instrument,  the  con- 
sideration of  which  may  be  impeached 
by  plea.  Code,  §  2667.  And  it  was 
said  this  form  of  pleading  resulted 
from  the  statute.  If  there  was  an  ab- 
sence of  consideration  to  support  the 
contract,  there  were  no  special  cir- 
cumstances to  aver.  The  plea  was  of 
necessity  negative,  for  it  was  not  pos- 
sible to  state  that  affirmatively  which 
had  no  existence.  It  is  not,  as  is  sug- 
gested by  counsel,  a  conclusion,  but  a 
fact,  which  the  plea  avers  as  the  mat- 
ter of  defense — a  fact  of  which  the 
defendant  must  make  proof.  The  test 
of  the  sufficiency  of  a  plea  in  abate- 
ment or  in  bar  of  a  suit  is  whether 
the  facts  are  so  stated  that  a  material 
issue  may  be  taken  thereon.  If  the 
facts  are  so  stated,  however  informal 
the  plea  may  be,  it  is  not  subject  to 
objection.  Code,  §  2674.  The  general 
replication  would  have  put  in  issue 
the  truth  of  the  plea,  compelling  the 
defendant   to  disproof  of   a  valuable 


consideration,  which  the  writing  im- 
ports ;  or,  if  there  was  a  valuable  con- 
sideration, its  existence  was  matter 
which  could  have  been  averred  in  a 
special  replication,  on  which  the  de- 
fendant must  have  taken  issue.  A 
material  issue  could  have  been  formed 
on  the  plea,  and,  of  consequence,  it 
was  not  subject  to  demurrer.  The 
cases  of  Phoenix  Insurance  Co.  v. 
Moog,  78  Ala.  284;  Carmelich  v. 
Mims,  88  Ala.  335;  6  So.  Rep.  913; 
Darby  r.  Berney  Nat.  Bank,  97  Ala. 
643;  11  So.  Rep.  881 ;  McAfee  v.  Glen, 
etc..  Coke  Co.,  97  Ala.  709 ;  11  So.  Rep. 
881." 

'  Kolsky  V.  Enslen,  103  Ala.  97;  15 
So.  Rep.  558,  per  Brickell,  C.  J.. 
"The  whole  purpose,  scope,  and  ob- 
ject of  the  agreement  is  to  give  the 
plaintiff  the  option — the  privilege — on 
the  expiration  of  two  years,  to  sur- 
render— to  transfer — to  the  promisorg 
the  title  to  and  possession  of  the  ten 
shares  of  stock,  in  that  event  impos- 
ing on  them  the  duty  of  refunding  the 
principal  sum  invested  in  its  pur- 
chase. The  promise  is  conditional; 
it  is  dependent  upon  the  surrender 
of  the  stock.  AVithout  the  surrender 
there  can  not  be  performance  of  the 
condition  which  will  satisfy  the  spirit 
and  meaning  of  the  agreement  and 
the  intention  of  the  parties  as  there- 
in expressed.  Lester  v.  Jewett,  11 
N.  Y.  453;  Wooster  v.  Sage,  67  N.  Y. 
67;  Pope  v.  Terre  Haute,  etc..  Manu- 
facturing Co.,  107  N.  Y.  61;  13  N.  E. 
Rep.   .392;  Taylor  v.  Blair  (Sup.),  13 
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consideration   on  which  a  parol  contract   is   based   must   be 
pleaded.' 

§  1691.  When  special  averment  of  consideration  unneces- 
sary.— As  the  California  code  provides  that  a  written  instru- 
ment is  presumptive  evidence  of  a  consideration,  a  special 
averment  of  a  consideration  is  not  necessary,  where  the  com- 
plaint in  an  action  on  a  contract  states  that  it  is  in  writing; 
and  it  is  immaterial  that  the  contract  is  set  out  according  to 
its  legal  effect  only,  and  not  in  hsec  verba.' 


N.  Y.  Supl.  154 ;  Henderson  v.  Wheat- 
on,  139  111.  581;  28  N.  E.  Eep.  1100." 

'  Acheson  v.  Western  Union  Tel. 
Co.,  96  Cal.  641;  31  Pac.  Eep.  583. 

*  Henke  v.  Eureka  Endowment  As- 
sociation, 100  Cal.  429 ;  34  Pac.  Eep. 
1089,  per  Searls,  J. :  "The  first  con- 
tention of  appellant  is  that  no  consid- 
eration is  alleged  in  the  complaint 
for  the  execution  by  defendant  of  the 
agreement  upon  which  a  recovery  is 
Bought.  Section  1614  of  the  civil  code 
provides  that  '  a  written  instrument  is 
presumptive  evidence  of  a  considera- 
tion.' It  is  a  familiar  rule  of  pleading 
under  our  code  system  that  every  fact 
which  a  plaintiff  will  be  called  upon 
to  prove  at  the  trial  must  be  averred 
in  his  complaint.  It  is  equally  a  rule 
that  presumptions  of  law  should  not, 
or  at  least  need  not,  be  stated.  When 
the  plaintiff  averred  in  her  complaint 
that  the  defendant  executed  a  contract 
in  writing,  wherein  it  promised,  at  a 
given  date,  to  pay  her  a  certain  sum 
of  money,  she  stated  facts  from  which 
the  law  presumed  a  consideration ; 
hence,  it  was  unnecessary  to  aver  it 
specially.  A  like  presumption  was 
indulged  as  to  sealed  instruments  and 
negotiable  paper  long  before  the 
adoption  of  our  code,  and  as  to  such 
instruments  and  paper  no  special 
averment  of  a  consideration  was  nec- 
essary. McCarty  v.  Beach,  10  Cal. 
461;  Wills  V.  Kempt,  17  Cal.  98. 
Counsel  for  appellant  admit  the  force 


of  section  1614  of  the  civil  code,  but 
contend  that  it  only  applies  in  those 
cases  where  the  contract  is  set  out  in 
haec  verba.  We  do  not  so  understand 
it.  The  practice  of  setting  out  copies 
of  papers  upon  which  actions  were 
founded  in  the  declaration  did  not 
prevail  at  common  law,  the  practice 
being  to  plead  an  instrument  accord- 
ing to  its  legal  effect.  Chitty,  in  his 
work  on  Pleading,  declares  it  is  not 
necessary  to  aver  a  consideration  in 
those  cases  where  the  law  implies  it, 
and  gives  a  form  of  declaration  upon 
a  bill  of  exchange,  in  which  the  bill 
is  set  out  according  to  its  legal  effect, 
and  in  which  no  consideration  is 
averred.  Bliss,  in  his  work  on  Code 
Pleading,  after  stating  the  rule  that 
a  consideration  should  be  averred,  ex- 
cept in  cases  where,  at  common  law, 
"  the  instrument,  such  as  deeds  and 
negotiable  promissory  notes,  imported 
a  consideration,  proceeds  to  state  the 
exception  which  prevails  in  those 
states  where  by  statute  a  different  rule 
has  been  established,  and,  after  quot- 
ing section  1614  of  our  civil  code, 
adds :  '  Thus,  the  pleader  is  relieved 
of  the  necessity  of  averring  consider- 
ation, leaving  the  want  of  it  to  be  set 
up  as  a  defense,  when  authorized  by 
statute.'  Bliss  on  Code  Pleading, 
§§  268,  269.  The  necessity  of  pleading 
a  consideration  for  the  contract  is  ob- 
viated by  the  fact  that  it  is  in  writing, 
and  not  by  the  mode  of  pleading  it. 


2184 


ACTIONS    ON    CONTRACTS AT    LA\V. 


§  1692 


§  1692.  When  only  parties  to  sealed  contracts  liable  thereon 
— Ratification. — One  who  was  not  a  party  to  a  sealed  contract 
which  was  not  made  for  his  benefit  or  intended  to  bind  him, 
but  who  acquires  from  one  of  the  parties  thereto  an  interest  in 
the  subject-matter  of  the  contract,  does  not  become  liable  thereon, 
although  the  instrument  by  which  he  acquired  his  interest  pro- 
vides that  as  between  the  parties  he  shall  have  the  same  rights 
and  liabilities  as  though  he  had  joined  in  the  original  contract.' 


The  cases  of  Douglass  v.  Davie,  2  JIc- 
Cord  (S.  Car.),  218,  and  Goddard  ?). 
Fulton,  21  Cal.  430,  cited  by  appellant, 
are  not  in  point." 

'  New  England  Dredging  Co.  v. 
Eockport  Granite  Co.,  149  Mass.  381; 
21  N.  E.  Rep.  947,  per  Holmes,  J. : 
"  Such  a  contract  confers  no  rights 
upon  strangers  who  may  happen  to 
benefit  by  its  performance.  Montague 
u.  Smith,  13  Mass.  396,  405 ;  Exchange 
Bank  v.  Rice,  107  Mass.  37;  Prentice 
V.  Brimhall,  123  Mass.  291 ;  Flynn  v. 
North  American  Ina.  Co.,  115  Mass. 
449.  No  doubt  the  covenantee,  either 
within  the  instrument  or  without  it, 
may  declare  a  trust  in  favor  of  a  third 
person.  Bailey  v.  New  England  Ins. 
Co.,  114  Mass.  177;  Lloyd's  v.  Har- 
per, L.  R.  16  Ch.  D.  290.  But  there 
is  nothing  of  that  sort  here.  See 
National  Bank  v.  Grand  Lodge,  98 
U.  S.  123.  No  one  can  be  sued  upon 
it  as  a  covenant,  except  a  party  to 
the  instrument.  Huntington  v.  Knox, 
7  Cush.  (Mass.)  371,  374;  McArdle 
V.  Irish  Iodine  and  Marine  Salts 
Mfg.  Co.,  15  Ir.  C.  L.  146,  153;  Ward 
V.  Motter,  2  Rob.  (Va.)  536,  562; 
Childs  V.  Shoemaker,  1  Wash.  C.  C. 
(U.  S.)  494,  496.  The  contract  pur- 
ports to  describe  two  men  and  no 
more,  as  plainly  as  if  it  had  said  so  in 
terms.  There  is  no  pretense  that  the  de- 
fendants did  business  under  the  name 
of  Olapp  &  Ballou,  in  any  form  or  on 
any  occasion,  unless  on  this  one,  and 


the  document  excludes  their  having 
done  so  here.  When  that  is  the  case, 
the  contract  can  not  be  contradicted. 
See  Finney  v.  Bedford  Ins.  Co.,  8  Met. 
(Mass.)  348;  Plumble  v.  Hunter,  12 
Q.  B.  310 ;  Schmaltz  v.  Avery,  16  Q.  B. 
6.W,  660;  Sprigg  v.  Bank  of  Mt.  Pleas- 
ant, 14  Pet.  (U.  S.)  201.  It  was  not 
argued  that  the  seal  could  be  treated 
as  surplusage.  The  bill  attempts  to 
enforce  the  contracts  as  instruments 
under  seal.  Assuming  that,  if  it 
clearly  appeared  from  the  face  of  the 
document  that  the  contract  was  in- 
tended to  bind  one  who,  by  the  tech- 
nical rules  applied  to  sealed  instru- 
ments, was  not  bound,  the  seal,  if 
unnecessary,  might  be  disregarded 
in  some  cases.  Cook  v.  Gray,  133 
Mass.  106,  111.  Still,  when  the  in- 
strument discloses  no  such  intent,  is 
complete  on  its  face,  and  is  framed 
throughout  as  a  deed  only  intended  to 
bind  those  whom  it  purports  to  bind, 
it  would  overthrow  the  distinction  be- 
tween specialty  and  parol  if  the  seal 
could  be  rejected  in  order  to  charge 
an  undisclosed  principal  upon  any 
fact  alleged  in  this  bill.  Briggs  v. 
Partridge,  64  N.  Y.  357;  Moore  v. 
Granby  Mining  and  Smelting  Co.,  80 
Mo.  86.  SeeDillont).  Brown,  11  Gray, 
179;  Russell  v.  Annable,  109  Mass. 
72.  The  fact,  if  it  was  one,  that  the 
defendants  were  or  became  equitably 
interested  in  the  contract,  did  not 
make  them  liable,  because  it  did  not 
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Nor  can  he  become  liable  upon  such  a  contract  by  ratifica- 
tion.' 

§  1693.   Action  on  sealed  instrument  instead  of  assumpsit. 

— One  who  has  a  remedy  by  an  action  of  covenant  on  a 
sealed  instrument  can  not  waive  that  remedy  and  bring 
an  action  in  assumpsit.'  In  an  action  on  a  contract,  made 
by  an  agent  in  his  own  name,  if  the  complaint  does  not 
allege  that  the  contract  was  sealed,  the  contract  may  be 
regarded  as  a  sirnple  one,  and  therefore  the  contract  of  the 
principal,  if  so  alleged,  although  the  contract  is  set  forth  in 


make  them  parties  to  it.  The  contract 
remained  a  common  law  contract,  and 
nothing  more.  The  defendants  got 
no  rights  in  their  own  persons  against 
the  plaintiff,  but  simply  the  right  to 
compel  Clapp  &  Ballon  to  exercise 
their  rights  for  the  defendants'  bene- 
fit. Even  if,  as  matter  of  procedure, 
the  defendants  were  allowed  to  sue  in 
their  own  name,  they  would  only  be 
exercising  the  right  of  Clapp  &  Bal- 
)ou.  For  the  same  reason  the  defend- 
ants were  not  bound  to  the  plaintiff. 
See  Walters  v.  Northern  Coal  Mining 
Co.,  5  De  G.,  M.  &  G.  629,  640,  and 
following  Cox  V.  Bishop,  8  DeG.,  M. 
&  G.  815;  Master  of  the  Rolls  in 
Clavering  v.  Westley,  3  P.  Wms.  402; 
Borcherling  v.  Katz,  37  N.  J.  Eq.  (10 
Stew.)  150. 

'  New  England  Dredging  Co.  v. 
Rockport  Granite  Co.,  149  Mass.  381 ; 
21  N.  E.  Rep.  947,  per  Holmes,  J. : 
"If,  when  made,  the  contract  was  not 
made  on  behalf  of  the  Cape  Ann  Co., 
like  the  contracts  in  Cady  v.  Shep- 
herd, 11  Pick.  (Mass.)  400;  Holbrook 
V.  Chamberlain,  116  Mass.  155 ;  Ah- 
rend  v.  Odiorne,  125  Mass.  50,  that 
company  could  not  become  a  party 
to  it  by  ratification.  The  meaning  of 
ratification  is,  and  always  has  been, 


the  adoption  of  an  act  purporting  to 
be  done,  or,  at  least,  done  in  fact,  on 
behalf  of  the  ratifier.  "Wilson  v. 
Tumman,  6  Man.  &  G.  236.  In  order 
to  bind  the  Cape  Ann  Co.  a  new  and 
substituted  contract  would  be  neces- 
sary, and  no  such  contract  is  al- 
leged." 

2  McKay  v.  Darling,  65  Vt.  639 ;  27 
Atl.  Rep.  324,  per  Start,  J. :  "From 
these  findings  it  is  clear  that  the  par- 
ties have  acted  under  the  sealed  con- 
tract, and  that  there  has  been  no 
modification  of  it.  There  having  been 
no  subsequent  parol  modification  of 
the  contract,  and  the  plaintiff  having 
performed  the  service  under  the  con- 
tract in  reliance  upon  it,  and  the 
omission  of  the  defendant  being  an 
omission  to  perform  and  keep  the 
covenants  contained  in  the  sealed  in- 
strument, the  action  of  assumpsit  can 
not  be  sustained.  The  plaintiff  has  a 
remedy  by  an  action  of  covenant  upon 
the  sealed  contract,  and,  having  this 
remedy,  he  can  not  waive  it,  and 
bring  assumpsit,"  citing  Myrick  v. 
Slason,  19  Vt.  121 ;  Camp  v.  Barker, 
Vt.  21  469;  King  «.  Lamoille,  etc.,  R. 
Co.,  51  Vt.  369;  Wood  v.  Edwards,  19 
Johns.  (N.  Y.)  205;  Codman  v.  Jen- 
kins, 14  Mass.  93. 
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the  complaint,  and  the  testificandum  clause  recites  that  it  was 
sealed.' 

§  1694.   No  recovery  ou  altered  contract  —  Eepudiating. — 

Where  in  an  action  on  a  written  lease  by  a  tenant  against  his 
landlord  to  recover  one-half  the  amount  of  certain  water  rates 
paid  by  plaintiff,  it  appeared  that  the  lease  was  executed 
in  duplicate;  that  by  the  terms  of  the  copy  retained  by  defend- 
ant, expressed  in  words  interlined  in  the  clause  relating  to  wa- 
ter rates,  she  was  exempted  from  the  payment  to  the  tenant  of 
such  rates;  that  these  interlined  words  were  omitted  from  the 
copy  retained  by  the  tenant;  and  that  the  discrepancy  was  first 
discovered  on  the  trial,  when  both  copies  were  put  in  evidence, 
it  was  held  that  a  judgment  for  plaintiff  was  erroneous/ 
Where  the  defendant  entered  into  a  written  contract  to  carry 
the  mail  for  plaintiff,  leaving  blank  the  amount  he  was  to  re- 
ceive, although  it  was  agreed  upon,  and  the  plaintiff,  who 
had  possession  of  the  contracts,  afterwards  inserted  a  different 
amount,  and  as  soon  as  defendant  learned  of  it  he  repudiated 
the  contract,  and  the  plaintiff  sued  on  the  contract,  it  was  held 
that,  under  a  plea  of  non  est  factum,  admissions  of  plaintiff 
as  to  the  amount  defendant  was  to  receive  were  admissible/ 

'  Arnold  v.  Bernard,  8  Abb.  Pr.  N.  her  representative   was  then   aware. 

S.  (N.  Y.)  116.  Estoppel  by   silence  can  only  arise 

^Martin  v.  Martin  (Com.  PI.  1892),  where  there  is  both  opportunity  and 

20  N.  Y.  Supl.  685,  per  Bischoff,  J.:  duty   to   speak    (Viele  v.  Judson,  82 

"It  was  not  claimed  on  the  trial  that  N.  Y.   32;  New   York   Rubber  Co.  v. 

at  the  time  of  plaintiilf's  purchase  of  Eothery,  107  N.  Y.  310;  14N.E.  Rep. 

the  lease  defendant  or  her  authorized  269)  ;  and  we  can  conceive  of  no  prin- 

representatives  had,  by  any  affirma-  cipleotlawor  equity  which   requires 

tive  representations,  induced  him  to  the  landlord  to  search   the  lease  for 

believe  that  the  alleged  duplicate  in  possible  errors,  and  to  call  the  atteu- 

Stein's  possession  correctly  expressed  tion  of  an  intending  purchaser  there- 

tlie  terms  of  the  lease,  and  the  claim  to,    in  the    absence    of    all  evidence 

of    estoppel  is  predicated  only  upon  tending  to  show  that  the  landlord,  at 

defendant's  representative's  failure  to  the  time  of  the  transfer,   knew  that 

disclose  the  discrepancy  at  the  time  the    purchaser    was  under  some  mis- 

of  plaintiff's  application  for  the  land-  apprehension  respecting  the  terms  of 

lord's  consent  to  the  transfer  of  the  the  lease." 

lease  to  him,  of  which  discrepancy,  it  ^  Jones  d.  Pincheon,  6  Ind.App.  460; 

is  conceded,  neither  the  landlord  nor  32  N.  E.  Rep.  577. 
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§  1695.  Premature  action  on  entire  contract. — Where  the 
defendant  agreed  with  certain  heirs  to  look  after  their  interests 
up  to  and  including  final  settlement,  for  a  percentage  of  the 
amount  to  be  received  by  them,  and  pay  his  own  expenses,  such 
commission  to  be  paid  as  the  proceeds  were  distributed,  and 
he  then  agreed  to  pay  plaintiff  for  assistance  two-fifths  of  the 
net  amount  received  by  him,  it  was  held,  that  plaintiff  was 
not  entitled  to  compensation  until  defendant  had  completed 
his  contract  with  the  heirs,  and  his  action  prior  thereto,  to 
enforce  payment,  was  premature.'  An  overseer's  contract  for 
wages  is  not  an  entire  contract;  and  when  dismissed  for  mis- 


>  Krumb  v.  Campbell,  102  Gal.  370 ;  36 
Pac.  Rep.  664,  per  Garoutte,  J. :  "la 
plaintiff  entitled  to  a  partial  payment 
as  his  term  of  service  progresses?  It 
must  be  borne  in  mind  that  the  pres- 
ent action  la  not  based  upon  a  re- 
scission of  the  contract.  No  default 
upon  the  part  of  defendant  is  alleged 
or  proven.  No  act  of  his  amounting 
to  a  prevention  of  performance  ia  re- 
lied upon.  No  breach  of  any  kind 
is  claimed,  but,  upon  the  contrary, 
plaintiff  stands  upon  the  contract  as 
the  basis  of  his  recovery.  The  com- 
pensation as  fixed  by  its  terms  forms 
the  measure  of  his  prayer  for  judg- 
ment. Its  present  vitality  is  con- 
ceded and  affirmed  by  the  whole  liti- 
gation. After  a  careful  considera- 
tion of  the  various  terms  of  these  con- 
tracts, we  are  forced  to  the  conclusion 
that  the  one  to  which  plaintiff  is  a 
party  must  be  considered  as  an  en- 
tirety, and  that  plaintiff  must  carry 
out  and  perform  all  the  covenants 
upon  his  part  to  be  performed  as  a 
condition  precedent  to  his  right  of  re- 
covery. It  is  apparent  that  defend- 
ant ia  entitled  to  his  compensation  as 
the  administration  progresses.  His 
contract  expressly  so  provides,  but  we 
look  in  vain  for  anything  in  the  agree- 
ment indicating  such  a  purpose  as 
between  these  two  parties  litigant.  It 
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is  not  possible  to  see  how  the  amount 
of  plaintiff's  compensation  can  be 
ascertained  until  the  administration 
ia  closed.  His  compensation  is  a  per- 
centage of  a  net  amount,  and  that  net 
amount  is  impossible  of  ascertainment 
until  the  estate  is  finally  settled  and 
distribution  had.  This  net  amount  is 
ascertained  by  deducting  from  de- 
fendant's compensation,  in  gross,  the 
amount  of  his  personal  expenses  in- 
curred in  the  conduct  of  the  business 
of  his  clients,  the  Lux  heirs.  The 
estate  still  being  in  the  probate  court, 
not  fully  administered,  the  amount  of 
defendant's  personal  expenses  is  an 
unknown  quantity,  for  only  future 
events  can  determine  what  those  ex- 
penses will  be.  We  have  no  definite 
knowledge  as  to  the  true  status  of  this 
estate.  We  know  not  what  propor- 
tion of  the  estate  has  been  admin- 
istered upon,  and  passed  from  the 
jurisdiction  of  the  probate  court  by 
its  various  decrees  of  distribution. 
Perchance  the  defendant  has  received 
practically  his  entire  compensation 
under  his  contract,  and  at  the  same 
time  his  labors  thereunder  may  have 
but  fairly  begun.  His  compensation 
may  be  fully  paid,  yet  his  disburse- 
ments upon  his  expense  account  may 
all  be  before  him." 
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conduct,  he  may  recover  for  the  time  he  conducted  himself 
well." 

§  1696.  Action  against  joint  and  joint  and  several  obligors. — 

An  action  can  not  be  maintained  against  one  of  three  joint 
obligors  on  allegations  tliat  the  other  two  have  paid  their 
shares  of  the  amount  due/  Where  j^laintiff  and  another  were 
the  vendees  in  a  contract  of  sale,  the  fact  that  plaintiff  paid 
one-half  the  price  as  fixed  therein,  the  vendor  taking  from 
his  co-obligor  individually  a  chattel  mortgage  as  security  for 
the  balance,  will  not  release  plaintiff  from  his  joint  obligation, 
where  a  deed  of  trust,  identical  in  terms  with  the  mortgage, 
and  referred  to  by  it,  recites  that  the  vendees  had  jointly  as- 
sumed the  payment  of  the  balance,  and  the  vendor  had  told 
plaintiff  that  he  would  not  release  him.'  Tlie  fact  that  the 
complaint,  in  an  action  against  copartners  by  an  assignee  of 
an  account  for  goods  sold,  after  alleging  tlie  incurring  of  the 
liability  by  defendants,  also  alleges  that  one  of  the  defendants 
promised  to  pay  the  same,  does  not  render  it  demurrable,  as 
the  complaint  states  a  cause  of  action  against  the  defendants 
jointly  and  the  allegation  of  tlie  independent  promise  may  be 
treated  as  surplusage.*  Where  the  contract  sued  on  is  joint 
and  several  the  defendant's  co-obligor  is  not  a  necessary  party 
to  the  action. * 

§  1697.  The  same  subject  continned. — In  an  action  at  law 
upon  a  joint  contract  against  two  defendants,  the  plaintiff 
must  succeed  as  to  both  or  neither  of  them,  unless  one  of  tliem 
sets  up  a  matter  of  discharge   which  is  personal  to   himself 

'Eobinson  v.  Sanders,  24  Miss.  391.  Eq.  313.  Against  this  conclusion  ap- 
^Elleri'.  Lacy,  137  Ind.  436;  36N.  E.  pellee's  learned  counsel  do  not  con- 
Rep.  1088,  per  Hackney,  J. :  "As  long  tend  further  than  we  have  suggested 
as  the  legal  remedy  existed  against  — that  the  parties  had  construed  the 
part  of  the  joint  debtors,  equity  would  contract  as  several." 
not  extend  its  relief  as  to  another  of  ^"Warren  v.  Hall,  20  Colo.  508;  3S 
such  debtors.    This  is  elemental,  but  Pac.  Rep.  767. 

our    attention   has    fallen   upon   two  'Morrow  v.  Norton  (Cal.  1894),  38 

cases  involving  the  exact  question  be-  Pac.  Rep.  953. 

fore  us.     Wales  v.  Lawrence,  36  N.  J.  MVarren  v.  Hall,  20  Colo.  508;  38 

Eq.  207 ;  Randolph   v.  Daly,  16  N.  J.  Pac.  Rep.  767. 
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alone.'  And  an  action  on  a  written  contract,  made  with  two 
persons  jointly,  may  be  brought  in  the  names  of  both,  although 
one  had  parted  with  his  interest  therein  to  the  other  before  it 
was  signed."  By  common  law,  the  death  of  a  joint  maker  of 
an  obligation  extinguished  all  remedy  at  law  against  his  es- 
tate. No  action  could  be  maintained  against  the  personal  rep- 
resentative of  such  deceased  party,  either  jointly  with  the  sur- 
vivor or  by  separate  suit."  The  statute  of  limitations  against 
an  action  between  co-obligors  for  contribution  begins  to  run 
from  the  date  of  the  payment  and  not  from  the  date  of 
the  contract  on  which  the  money  is  paid.'  Where  the  plaint- 
iff, being  about  to  build  a  foundation  for  the  defendant  and 
another  person,  agreed  with  them  that,  if  the  foundation  were 
not  completed  by  a  time  named,  he  should  forfeit  a  certain  sum 
for  each  day  of  delay,  and  the  plaintiff  completed  the  founda- 
tion, but  after  the  time  named,  and  sued  defendant  for  a  part 
of  the  cost  of  the  foundation,  and  there  was  evidence  that  the 
other  party  to  the  contract  had  paid  plaintiff  his  part  of  the 
cost  of  the  foundation,  it  was  held  that  the  non-joinder  of  the 
other  party  to  the  contract,  as  a  defendant,  did  not  deprive  de- 
fendant of  the  right  to  claim  the  allowance  for  delay  pro- 
vided for  by  the  contract.^  All  of  the  parties  to  a  bill  or  note 
may  be  sued  in  a  single  action.  An  action  so  commenced 
against  a  maker  and  an  indorser  was  discontinued  as  to  the  in- 
dorser,  and  the  notes  delivered  to  him  upon  his  giving  notes, 
and  this,  with  an  agreement  that  the  judgment  against  the 
maker  should  be  assigned  to  him  upon  the  payment  of  the 
notes.     It  was  held  that  the  judgment  did  not  vest  in  the  in- 

'Sperryv.  Miller,2Barb.Ch.(N.Y.)  period.    Beck  d.  Tarrant,   61  Texas, 

632.  402;  Glasscock  i>.  Hamilton,  62  Texas, 

2  Brewer  v.  Stone,  11  Gray  (Mass.),  143;  4  Am.  and  Eng.  Encyc.  of  Law, 

228.  p.  3,  note.    It  is  not  made  to  appear 

'  Burgoyne  v.  Ohio  Life  Insurance  that  any  of  the  sums  paid  were,  when 

Co.,  5  Ohio  St.  586.  paid,  barred  as  to  the  railroad  com- 

*  Faires  v.  Cockerill  (Texas   1895),  pany,  or  the  parties  to   whom  they 

29  S.  "W.  Rep.  669,  per  Wilhams,  J. :  were  due,  nor  that  four  years  elapsed 

"Before  such  payment,  plaintiffs  had  between  the  making  of  the  payments 

the  right    to   demand   nothing,    but  and  the  institution  of  suit." 
when  it  was  made  their  cause  of  action        ^Lincoln    v.    Little   Rock  Granite 

^ccrued^ind  the  statute  ran  from  that  Co.,  19  S.  W.  Rep.  1056 ;  56  Ark.  405. 
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dorser  by  the  surrender  of  the  notes,  but  only  upon  the  com- 
plete performance  of  the  agreement.' 

§  1698.   Complaint  defective  as  being  on  wrong  theory. — 

Where  the  complaint  in  an  action  against  several  parties,  on  a 
contract  which  is  several,  proceeds  on  the  theory  that  the  con- 
tract obligation  is  joint,  the  complaint  is  defective  in  matter  of 
substance.''  Where  the  plaintiff  contracted  to  erect  a  factory 
for  a  specified  sum,  and  the  contract  provided  that  the  under- 
signed subscribers  would  pay  that  amount  when  the  factory 
was  completed,  and  the  subscribers  also  agreed  to  incorporate 
with  a  capital  stock  of  not  less  than  the  said  sum,  to  be  issued 
in  proportion  to  the  subscribers'  paid-up  interests,  and  it  was 
further  agreed  that  each  stockholder  should  be  liable  only  for 
the  amount  subs.cribed  by  him,  and  thereafter  the  corporation 
was  organized,  and  appointed  a  committee,  which  selected  the 
site  and  accepted  the  factory  wlien  completed,  it  was  held 
that  the  corporation  was  not  liable  on  such  contract.'  If  the 
consideration  of  a  contract  consists  of  several  independent 
agreements,  an  action  may  be  brought  for  breach  of  one  of 
the  agreements,  without  setting  up  the  others.'  One  of  the 
parties  to  an  executory  contract,  which  is  not  divisible  by  its 
terms,  may  not  take  advantage  of  his  own  default,  either  from 

'  Payton  v.  Wight,  2  Hilt.  (N.  Y.)  Creamery  Co.,  10  Ind.  App.  42;  37  N. 

77.  E.  Rep.  549 ;  Davis  Manufacturing  Co. 

2  Davis  Mnfg.  Co.  v.  Booth,  10  Ind.  v.  Barber,  51  Fed.  Rep.  148;  Frost  v. 

App.     364;      37    N.     E.     Rep.     818:  Williams,  2  S.  Dak.  457;  50  N.  W.  Rep. 

"The  complaint  in   this  case  clearly  964;  Davis  v.  Belford,  70  Mich.  120; 

proceeds   upon   the    theory   that  the  37  N.  W.  Rep.  919;  Gibbons  u.  Grinsel, 

contract   declared   upon  is  the   joint  79  Wis.  365  ;  48  N.  W.  Rep.  255  ;  Price 

contract  of  all  the  appellees,  and  not  v.  (jrand  Rapids  Railroad  Co.,  18  Ind. 

the  several  contract  of  each;  that  the  137;  Landwerlen  r.  Wheeler,  106 Ind. 

appellees  are  jointly  and  not  severally  523  ;  5  N.  E.  Rep.  888.    We  are  aware 

liable.    This  court  has  recently  had  that  there  are  courts  of  high  authority 

occasion  to  construe  a  contract  iden-  which  take  an  opposite  view  of  such 

tical  in  legal  effect  to  the  one  now  be-  contracts    (Davis   v.  Shafer,    50  Fed. 

fore  us,  and  we  then  decided  that  such  Rep.  764),  but  we  think  the  weight  of 

contract  was  the  several  contract  of  authority  is  the  other  way." 

each  subscriber.     We  still  adhere  to  'Davis,  etc.,  Mnfg.  Co.  p.  Hillsboro 

that  decision,  and  hold  that  the  con-  Creamery  Co.,  10  Ind.  App.  42;  37  N. 

tract  in  suit  is  several  only.     Davis  4  E.  Rep.  o4!»,  per  Lotz,  J. 

Rankin  Bldg.  &  Mnfg.  Co.  v.  Hillsboro  *  Kercheval  v.  King,  44  Mo.  401. 
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laches  or  willful  refusal  to  perform  his  part,  for  the  purpose  of 
putting  the  contract  out  of  his  way,  so  as  to  enable  him  to 
maintain  assumpsit  on  the  common  counts.  Thus,  where  one 
contracted  to  deliver  one  hundred  bushels  of  wheat,  and  after 
delivering  fifty,  refused  to  comply  further,  it  was  held  that  he 
could  not  recover  for  the  fifty  delivered.'  Where  an  action  is 
brought  in  the  name  of  one  of  several  joint  contractors,  and 
no  notice  of  the  non-joinder  of  the  others  as  plaintiffs  is  given 
under  the  New  Jersey  practice  act,  the  defendant  can  not,  at 
the  trial,  question  the  right  of  the  plaintiff  to  sue  alone;  but 
he  may  insist  that  the  contract  was  joint,  and  make  any  de- 
fense under  it  that  he  could  have  made  if  all  the  contractors 
had  been  joined  as  plaintiffs.  The  design  of  this  section  was 
to  abolish  all  formal  objections,  and  not  to  deprive  defendants 
of  their  substantial  rights.^ 

§  1699.  Complaint  to  allege  plaintiff's  performance — Rule 
as  to  nonsuit. — Where  a  declaration  alleged  a  contract  with 
defendant  for  the  sale  of  land  to  plaintiff,  part  of  the  price  to 
be  paid  within  a  certain  time,  it  was  held  that  damages  for 
breach  thereof  could  be  recovered  only  by  showing  perform- 
ance thereof  by  plaintiff,  and  that,  for  plaintiff  to  avail  him- 
self of  modifications  and  extensions  of  the  contract,  they 
should  have  been  set  out  in  a  special  count  of  the  declaration. 
To  entitle  a  person  suing  on  a  contract  to  recover,  he  must  show 
that  he  has  fully  complied  with  all  the  terms  and  conditions 
of  the  contract  to  be  performed  on  his  part.*     A  complaint  on 

^  Russell  V.  Stewart,  64  N.  Car.  487,  been  the  subject  of  criticism ;   but  it 

per  Little,  J.:     "While  the  special  is  justified  upon  the  ground  that  it  is 

contract  is  in  force,  general  assumpsit  more  important  to  compel  parties  to 

will  not  lie,  and  the  contract  is  con-  stand  by  their  contracts  than  it  is  to 

sidered  to  remain  in  force  until  it  is  relieve  the  few  hard  cases  which  arise 

rescinded  by  mutual  consent,  or  until  under  it." 

the  opposite  party  does  some  act  in-  ^  Brown  v.   Fitch,   33  N.  J.  Law  (4 

consistent  with  the  duty  imposed  upon  Vr.) ,  418. 

him  by  contract,  which  amounts  to  an  ^  Penwell  v.  Wilkinson,  97  Mich, 
abandonment.  Dula  v.  Cowles,  7  110;  56  N.  W.  Eep.  235. 
Jones  L.  (N.  Oar.)  290;  Winstead  v.  *  lasigiu.  Eosenstein,  20N.  Y.  Supl. 
Reid,  Bus.  L.  (N.  Car.)  76;  White  v.  491,  per  O'Brien,  J.:  "The  plaintiff 
Brown,  2  Jones  CN.  Car.),  403.  The  brought  this  action  to  recover  dam- 
harshness  of  this  rule  has  sometime  ages  for  a  breach  of  the  contract,  and 
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contract,  which  sets  out  a  copy  of  the  contract,  and  fails  to  al- 
lege plaintiff's  performance  of  the  conditions,  fails  to  state  a 
cause  of  action,  which  is  ]iot  waived,  although  objected  to  for 
the  first  time  on  appeal.'  Thus  where  a  clause  in  plaintiffs' 
contract  for  paving  a  street  in  defendant  city  provided  that 
plaintiffs  were  to  keep  the  street  in  repair  for  a  certain  period 
after  the  completion  of  the  work,  and  that  defendant  was 
to  retain  ten  per  cent,  of  the  cost  of  such  work  as  a  guaranty 
that  such  repairs  would  be  made,  it  was  held  that  a  complaint, 
in  an  action  to  recover  the  ten  per  cent.,  which  does  not  allege 
that  plaintiffs  kept  or  caused  the  street  to  be  kept  in  repair 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
In  such  action  the  joinder  as  party  defendant  of  a  third 
person,  who,  by  agreement  with  plaintiffs,  made  after  the  com- 
pletion of  the  work,  was  to  keep  the  street  in  repair,  was  im- 
proper, as  there  was  no  contractual  relation  between  such  third 


before  a  recovery  could  be  had  in 
Bucb  an  action  it  was  essential  for 
him  to  show  that  he  had  fully  com- 
plied with  all  the  terms  and  condi- 
tions of  the  contract  to  be  performed 
on  his  part.  The  question,  however, 
as  to  whether  the  manner  of  ship- 
ment is  important  has  been  passed 
upon  adversely  to  the  position  as- 
sumed by  the  appellant  in  many 
cases,  and  it  has  been  held  that  the 
mode  of  shipment  is  not  an  imma- 
terial or  unimportant  accessory  'af- 
fecting only  the  method  of  perform- 
ance, but  is  of  the  substance  of  the 
agreement,  because  identifying  its 
subject-matter.'  Bidwell  v.  Overton, 
Com.  PI.  N.  Y.,  13  N.  Y.  Supl.  27-t. 
See  also,  Benjamin  on  Sales,  §§  .588, 
600;  Hill  (.'.  Blake,  97  N.  Y.  216; 
V.'elsh  V.  Gossler,  89  N.  Y.  540." 

'  Ball  V.  Doud,  26  Ore.  14;  37  Pac. 
Eep.  70,  per  Moore,  J..  "The  re- 
maining question  is  whether  the  de- 
fendant has  waived  her  right  to  insist 
upon  this  defense.  The  plaintiff  hav- 
ing set  out  a  copy  of  the  contract,  and 
not  having  alleged  a  compliance  with 


its  conditions,  his  complaint  was  de- 
murrable. Meyers  v.  Pacific  Construc- 
tion Co.,  20  Ore.  603 ;  2  Estee  on  Plead- 
ing and  Practice  (3d  ed.) ,  §  3183.  By  an- 
swering to  the  merits,  and  not  pleading 
in  abatement,  it  is  contended  that  the 
defendant  has  waived  her  right  to  in- 
sist upon  the  provisions  of  the  con- 
tract. The  object  of  a  plea  in  abatement 
is  to  show  to  the  court  some  allegation 
of  fact  that  does  not  appear  from  the 
pleadings.  Koenig  ^.Nott,2  Hilt.  (N.Y. 
0.  P.  323.  The  complaint  having  set 
out  the  contract  containing  the  pro- 
vision to  refer,  the  court  was  in  pos- 
session of  the  fact,  and  there  was  no 
need  of  a  plea  in  abatement.  Failing 
to  allege,  after  setting  out  the  con- 
tract, that  the  amount  due  had  been 
ascertained  in  the  manner  therein  re- 
quired, the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
suit  (Meyers  v.  Pacific  Construction 
Co.,  20  Ore.  603),  and  this  objection  is 
not  waived  by  failure  to  demur  or  an- 
swer (Hill's  Code,  §  71),  and  may  be 
urge.d  on  appeal.  Evarts  v.  Steger,  6 
Ore.  147." 
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person  and  defendant  city.'  And  where  a  complaint  by  a 
water  company  against  a  city  for  non-payment  of  the  contract 
price  for  hydrants  alleged  no  value  of  the  water  supplied, 
while  the  answer  averred  that  the  quality  of  the  water  was  not 
according  to  contract,  but  alleged  no  damage,  it  was  held  that 
the  action  was  on  the  contract,  and  plaintiff  could  not  recover 
without  showing  performance  as  to  the  quality  of  the  water.' 
In  an  action  on  a  contract,  defendant  is  not  entitled  to  a  non- 
suit because  plaintiff's  evidence  showed  non-performance  on 
his  part,  where  it  also  appears  that  defendant  made  the  first 
default.' 

§  1700.  The  same  subject  continued. — In  an  action  by  con- 
tractors on  a  building  contract,  evidence  to  prove  work  done 
in  a  manner  or  with  material  essentially  different  from  that 
specified  in  their  contract  is  inadmissible,  as  contractors  are 
bound  to  construct  the  building  substantially  as  specified  in 
the  contract;  but  evidence  that  the  work  done  in  the  manner 
specified  in  the  contract  was  done  in  a  workmanlike  manner 
is  admissible,  especiallj'-  when  the  defendant  has  pleaded  that 
the  work  was  not  so  done,  and  that  by  reason  thereof  she  has 
suffered  damage.*  Where  the  contract  sued  on  obligates  plaint- 

'  City    of    Louisville    v.   Muldoon,  to  him.      This  disposes,  also,  of  the 

94  Ky.  462 ;  22  S.  W.  Eep.  847.  question  as  to  the  non-delivery  of  the 

^  "Winfleld  Water  Co.  ^.  City  of  Win-  publication  containing  the  advertise- 

field,  51  Kan.  104 ;  33  Pac.  Eep.  714.  ments." 

'Ferree  v.  Wilson  (Com.  PL  1892),  « Aldrich«.Wilmarth,3  S.  Dak.  523; 
19  N.  Y.  Sup].  209,  per  Daly,  C.  J.:  54  N.  W.  Rep.  811,  per  Corson,  J.. 
"As  defendant  committed  a  breach  of  "The  defendant  alleged  in  her  eoun- 
the  contract  in  failing  to  make  the  terclaim  that  the  plaintiffs'  construct- 
stipulated  payment,  the  plaintiff  could  ed  this  wall  in  an  unworkmanlike 
stop  the  work  and  recover  for  what  he  and  negligent  manner,  in  addition  to 
had  actually  done.  Flaherty  ■».  Mi-  the  allegation  that  it  was  not  Con- 
ner, 123  N.  Y.  382;  25  N.  E.  Rep.  418;  structed  according  to  the  contract. 
CanalCo. ij. Gordon, 6Wall.(U.S.)561 1  Under  these  allegations,  it  becomes 
Phillips  Construction  Co.  v.  Seymour,  necessary  for  the  plaintiffs  to  prove, 
91 U.  S.  646 ;  Moore  v.  Taylor,  42  Hun  not  only  that  the  wall  was  constructed 
(N.Y.),45.  Plaintiffs  were  not  bound  to  of  stone,  of  the  size  called  for  by  the 
discontinue  the  work  immediately,  contract,  but  that  it  was  also  con- 
They  might  give  defendant  time,  and  structed  in  a  workmanlike  manner, 
continue  with  their  performance  of  the  as  that  was  also  required  by  the  con- 
contract.  Thedefendant  can  notcom-  tract  and  the  pleadings.  Such  evi- 
plain  of  the  indulgence  thus  extended  dence  would  not  have  been  admissible 
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iff  to  assign  to  defendant,  on  request,  all  inventions  and  letters 
patent  obtained  by  plaintiff  which  may  be  useful  in  defend- 
ant's business,  and  requiring  defendant  to  pay  plaintiff  one- 
half  the  net  profits  arising  from  the  sale  of  goods  manufactured 
under  the  patents,  a  complaint  which  alleges  that  the  patents 
were  assigned  to  "defendant,  or  for  its  use,"  shows  a  suffi- 
cient compliance  with  the  contract  requiring  the  assignment 
to  be  made  to  defendant,  where  it  is  further  alleged  that  the 
assignment  was  made  at  defendant's  request.'  One  who  has 
contracted  to  sell  bonds  for  notes  and  cash  can  not  sue  for 
breach  of  the  contract  until  he  has  offered  to  assign  and  de- 
liver the  bonds  to  the  other  party,  unless  such  party  has,  by 
his  own  act,  rendered  a  tender  useless.^  The  allegation  that 
the  plaintiff  has  fully  performed  all  the  stipulations  and  con- 
ditions of  said  contract,  and  each  and  every  one  of  the  same,  by 


to  prove  that  a  different  foundation 
wall  from  that  specified  in  the  con- 
tract was  constructed,  as  good  as  the 
one  called  for  in  the  contract,  as  the 
contractors  were  hound  to  construct 
the  building  of  the  material  and  in 
the  manner  specified  in  their  con- 
tract, except  as  to  changes  made  in 
the-  contract  by  the  consent  of  all 
parties  to  it.  Smith  v.  Brady,  17  N.  Y. 
173;  Phillip  v.  Gallant,  62  N.  Y.  2.56; 
Champlin^.  Rowley,  13  Wend.  (N.Y.) 
2.58;  Pullman  v.  Corning,  9  N.  Y.  93; 
Pike  V.  Butler,  4  N.  Y.  360.  But  where 
the  builders  have  in  good  faith  in- 
tended to  and  have  substantially  com- 
plied with  their  contract,  although 
there  may  be  slight  defects  caused  by 
inadvertence  or  unintentional  omis- 
sions, they  may  recover  the  contract 
price,  less  the  damages  sustained  on 
account  of  such  defects.  Phillip  v. 
Gallant,  62  N.  Y.  2.56 ;  Johnson  v.  Be 
Peyster,  50 N.Y.  666 ;  (-ilacius  v.  Black, 
50  N.  Y.  145.  The  referee  found  that 
the  plaintiffs  substantially  complied 
with  the  terms  of  their  contract  for 
the  construction  of  the  building,  but 
he  also  found  they  departed  from  its 


terms  in  certain  minor  respects,  and 
properly  allowed  the  defendant  dam- 
ages therefor." 

'  Dalzell  V.  Fahys  Watch  Case  Co., 
138  N.  Y.  285;  33  N.  E.  Rep.  1071,  per 
Earl,  J. .  "It  is  quite  hypercritical 
to  say  that  the  letters  patent  men- 
tioned in  the  complaint  are  not  those 
referred  to  and  contemplated  by  the 
contract.  It  is  alleged  that  they  were 
issued  to  the  plaintiff ;  that  they  are 
the  same  letters  patent  mentioned  in 
the  contract ;  that  the  patents  were 
as,signed  to  the  defendant  at  its  re- 
quest, in  pursuance  of  the  contract, 
and  that  it  used  them.  AVhat  further 
allegations  were  needed?  This  com- 
plaint can  not  be  condemned  as  in- 
sufficient without  applying  rules  for 
its  construction  more  stringent  than 
have  ever  prevailed  in  this  state,  in 
despite  of  the  provision  of  the  code 
(§  519),  which  requires  the  allegations 
of  pleadings  to  be  liberally  construed, 
with  a  view  to  substantial  justice  be- 
tween the  parties." 

^  Shepard  v.  Weiss  (Texas  1894) ,  28 
S.  W.  Rep.  355;  29  S.  W.  Rep.  199. 
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"them  to  be  kept  and  performed,  does  not  cover  the  acts  of  a 
third  person,  through  whose  default  plaintiff  may  not  be  in 
position  to  recover  on  the  contract  when  by  its  terms  he  is  not 
bound  in  case  of  such  default.' 

§  1701.  Conditional  contracts — Suit  on  warranty. — When 
the  promise  declared  on  is  in  part  conditional,  and  the  perfor- 
mance or  happening  of  the  condition  upon  which  the  promise 
is  to  become  absolute  is  not  averred,  the  complaint  is  not  suffi- 
cient, as  to  the  conditional  part  of  the  promise,  to  sustain  a  re- 
covery.^ Where  in  an  action  by  a  stenographer  to  recover  for 
services  rendered,  the  complaint  alleged  a  special  contract  to 
take  testimony  in  a  contested  election  case  at  a  certain  rate, 
and  the  defendant  admitted  the  contract,  but  contended  that  it 
was  conditional  on  his  success,  and,  as  he  was  unsuccessful, 
the  contract  was  void  for  failure  of  condition,  it  was  held  that 
the  complaint  need  not  state  that  defendant  had  agreed  to  pay 
the  contract  price.'  In  such  an  action,  where  the  contract  with 
plaintiff  had  been  made  by  defendant's  attorney,  on  the  au- 
thority of  his  client,  and  there  was  no  conflict  between  them 
as  to  terms,  but  defendant  claimed  that  his  attorney  had  con- 
tracted to  pay  a  greater  price  than  he  was  authorized,  it  was 
proper  to  refuse  proof  of  the  market  price  for  similar  work  to 
show  what  the  contract  was,  as  this  was  a  matter  between  the 
defendant  and  his  attorney.'  If  a  machine  is  sold  with  a  war- 
ranty, and  also  with  a  provision  that  the  vendee  may  return  it 
if  unsatisfactory,  the  acceptance  of  the  machine  by  the  vendee 
does  not  estop  him  from  suing  on  the  warranty. ° 

§  1702.  A  demand  as  condition  precedent — Action  as  de- 
mand.— It  is  settled  law  in  New  York  that  when  a  specific  sum 
of  money  is  made  payable  by  the  agreement  of  the  parties 
upon  demand,  or  at  a  specified  time  at  a  particular  place,  as 
against  the  original  debtor,  no  demand  at  the  time  or  place, 

iBergrDeierD.Eisenmenger,59Miiin.  31  Pac.  Eep.  1115,  following  Pavisch 

175 ;  60  N.  W.  Rep.  1097.  v.  Bean,  48   Cal.  364. 

2  Patrick  i).  Colorado  Smelting  Co.,  'Whitton  i).  Sullivan,  96  Cal.  480. 

20  Colo.  268;  38  Pac.  Rep.  236.  sMcGill  v.  Hall  (Texas  1894),  26  S. 

aWhitton  v.  Sullivan,  96  Cal.  480;  W.  Eep.  132. 
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prior  to  the  commencement  of  the  suit,  is  necessary.  The 
commencement  of  the  suit  is  itself  a  sufficient  demand.'  In 
a  suit  on  a  contract,  by  tlie  terms  of  which  plaintiff  agreed  to 
surrender  a  certain  bond  and  mortgage  on  defendant's  land, 
and  take  a  new  one,  subject  to  a  prior  mortgage  by  defendant 
to  a  third  person,  and  at  any  time  after  the  expiration  of  six 
months,  in  case  the  amount  then  due  to  the  plaintiff  is  un- 
paid, he  is  to  negotiate  a  sale  of  said  bond  and  mortgage  at  a 
discount  not  exceeding  a  certain  per  cent.,  and  a  specified  sum 
for  searching  title,  if  he  finds  it  necessary  so  to  do,  which  dis- 
count and  expense  is  to  be  paid  by  the  defendant  on  demand, 
demand  must  be  alleged  and  proved  to  entitle  plaintiff  to  re- 
cover such  discount  and  expense.^ 


§  1703.    Cases  in  which  a  demand  is  necessary. — A  consider- 
ation past  and  executed  is  not  sufficient  to  maintain  an  as- 


1  Bunn  V.  Lett,  19  N.  Y.  Supl.  728; 
Locklin  v.  Moore,  57  N.  Y.  360,  citing 
"Wolcott  V.  Van  Santvoord,  17  Johns. 
(N.  Y.)  248;  Caldwell  v.  Oassidy,  8 
Cow.  (N.  Y.)  271;  Haxtun  v.  Bishop, 
3  Wend.  (N.  Y.)  13;  Nelson  v.  Bost- 
■wick,  5  Hill  (N.  Y.),  37 ;  Hills  v.  Place, 
48  N.  Y.  520;  Watkins  v.  Crouch,  5 
Leigh  (Va.),522.  Compare  Wangler 
I/.  Swift,  90  N.Y.  38,  44. 

2  Bunn  V.  Lett,  19  N.  Y.  Supl.  728, 
per  O'Brien,  J.:  "^Ye  think  that 
neither  this  case  nor  the  others 
cited  by  the  respondent  go  to  the 
extent  of  holding  that  a  demand, 
upon  the  facts  here  appearing,  which 
was  provided  for  by  the  agree- 
ment of  the  parties,  was  not  a  condi- 
tion precedent  to  plaintiff's  right  to 
bring  or  recover  in  the  action.  The 
necessity  for  a  demand  becomes  ap- 
parent when  we  remember  that  this 
w"as  not  an  agreement  by  which  a 
specified  sum  was  to  be  paid  at  a  par- 
ticular time  or  place.  The  only  defi- 
nite part  of  the  agreement  was  that 
the  bond  and  mortgage  were  not  to  be 
sold  until  after  the  expiration  of  six 
months.     It  is  true  that  some  evidence 


to  vary  this  clause  of  the  agreement 
was  introduced,  but  for  the  purposes 
of  the  question  now  before  us  it  may 
be  disregarded, and  the  discussion  pro- 
ceed upon  the  theory  that  the  con- 
tract in  relation  to  the  sale  of  the 
bond  and  mortgage  as  it  appears  in 
the  agreement  remained  in  full  force 
and  effect.  It  was  not  to  be  sold  at 
all  unless  it  was  necessary;  and, 
though  deemed  by  the  plaintiff  to  be 
necessary,  it  was  still  left  with  him  as 
to  when,  after  the  six  months,  he 
would  sell  the  bond  and  mortgage, 
and  upon  what  discount,  and  what 
amount  he  should  allow  for  searching 
the  title.  It  will  thus  be  seen  that, 
until  notice  was  given  by  the  plaintiff 
to  the  defendant,  she  could  not  have 
known  whether  or  not  the  bond  and 
mortgage  were  sold,  nor  for  what 
amount;  therefore  the  extent  of  her 
liability  was  information  she  could 
only  be  put  in  possession  of  after  the 
plaintiff  had  proceeded  and  sold  the 
bond  and  mortgage,  thus  liquidating 
the  amount  which  under  the  covenant 
the  defendant  was  to  pay  him  by  rea- 
son thereof." 
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sumpsit  unless  there  has  been  a  precedent  request.'  Accord- 
ingly, where  the  time  for  performance  of  a  contract  to  deliver 
goods  is  indefinitely  extended  by  agreement  of  the  parties,  a 
demand  and  tender  are  necessary  to  sustain  an  action  for  non- 
performance.^ In  case  a  general  agreement  is  made  to  share 
future  expenses  which  are  indefinite,  no  action  lies  in  favor  of 
either  party  against  the  other  to  recover  his  share  of  the  joint 
expenses,  until  they  have  accounted  together,  or  until  the  ac- 
count has  been  presented  and  its  adjustment  demanded.  If 
the  agreement  extends  only  to  a  definite  liability  for  a  certain 
sum,  no  demand  is  necessary. °  But  in  contracts  for  labor  or 
property,  in  which  there  is  no  time  fixed  for  the  delivery  or 
performance,  the  promisee  may  not  have  his  claim  converted 
into  a  money  demand  until  a  demand  of  performance  has  been 
made  and  refused,  or  a  reasonable  time  is  allowed  for  perform- 
ance.' The  holder  of  a  promissory  note,  not  negotiable,  in 
order  to  charge  an  indorser,  must  demand  payment  of  the 
maker  as  soon  as  the  note  falls  due,  and  if  not  paid,  must  im- 
mediately put  it  in  suit  against  him  by  attachment.'  Until  a 
contract  has  been  rescinded,  the  remedy  of  the  injured  party 
is  an  action  for  the  breach,  not  an  action  to  recover  back  the 
money  paid.^  And  where  a  new  contract  is  made  rescinding 
an  old  one  and  the  new  contract  is  not  complied  with,  the  suit 
should  be  on  the  new  contract.'  Where  the  action  is  for  a  col- 
lateral sum,  to  be  paid  on.  request,  and  by  the  terms  of  the 
contract  the  plaintiff  is  to  request  performance  or  payment,  the 
request  becomes  part  of  the  contract,  and  should  be  specially 
alleged  and  proved.*  So,  also,  it  has  been  held  upon  good  au- 
thority that  an  action  is  not  sustainable  upon  a  note  payable 
in  specific  articles,  on  demand,  without  proof  of  a  special  de- 
mand.^ 

'Chilcott    V.    Trimble,     13    Barb.  ^  Simmons  u.  Putnam,  11  "Wis.  193. 

(N.  Y.)  502.  '  Hughes  v.  Prewitt,  5  Texas,  264. 

2  Newton  v.  Wales,  3  Eobt,  (N.  Y.)  'West  v.  Murph.,  3  Hill  (S.  Car.), 

453.  284. 

^  Hayes  v.  Morrison,  38  N.  H.  90.  '  Smith    v.   Leavensworth,    1   Root 

<  Hambel  v.  Tower,  14  Iowa,  530.  (Conn.),  209;  Dean  v.  Woodbridge,  1 

^Huntington   v.   Harvey,  4   Conn.  Root  (Conn.),  191;    Thaxton  v.   Ed- 

124;  Pkimmer  v.  Christmas,  1  Tayl.  wards,   1   Stew.  (Ala.)  524;  Cobb  v. 

(N.  Car.")  f)7.  P.eed,   2   Stew.   (Ala.)   444;   Johnson 


2198  ACTIONS    ON    CONTRACTS AT    LAW.  §§  1704-5 

§  1704.  When  demand  not  necessary. — A  different  view  is 
taken  by  the  courts  in  a  few  of  the  cases.  Thus,  it  is  held 
that  the  liability  of  the  maker  of  a  note  payable  in  specific  art- 
icles and  at  a  specific  time  is  fixed  without  a  demand,  and,  if 
not  paid  as  agreed,  the  payee  is  entitled  to  receive  the  value  of 
the  specific  articles  at  the  time  of  the  maturity  of  the  note; 
and  the  highest  market  value  of  the  property  at  the  time  it 
ought  to  have  been  delivered  is  the  proper  measure  of  dam- 
ages.' Accordingly,  an  action  lies  on  a  note  payable  in  coin 
on  or  before  a  certain  day  without  a  demand.^  And  where  the 
promissory  note  sued  on  is  a  promise  to  pay  a  certain  sum, 
subject  only  to  a  condition  that  it  shall  stand  void  if  the  sum 
be  paid  by  another  party,  notice  of  the  failure  of  such  other 
party  to  make  the  payment  need  not  be  given  before  bringing 
suit.'  If  a  party  erects  a  building  under  an  agreement  that  he 
is  to  receive  a  note  secured  hj  mortgage  in  payment,  upon  the 
completion  of  the  building,  a  demand  of  the  note  is  not,  neces- 
sary to  enable  him  to  sue  for  a  breach  of  the  agreement.'  And 
an  action  upon  a  subscription  will  lie  without  first  making  a 
demand  of  payment.^  Where  one  party  to  a  contract  has  made 
performance  on  his  part  impossible,  as  by  selling  chattels  to 
one  person  and  delivering  to  another,  the  party  wronged  can 
recover  for  a  breach  of  promise,  without  proving  demand  or 
tender.*  And  if  a  person  advances  money  or  property,  or  ren- 
ders valuable  services  in  the  performance  of  a  contract,  void 
on  account  of  fraudulent  representations  by  the  opposite  party, 
he  may  recover  back  such  money  or  property,  and  recover  the 
value  of  such  services,  without  a  demand.' 

§  1705.  Ability  to  pay  as  condition. — Ability  to  pay,  within 
the  meaning  of  a  promise  to  pay  a  debt  when  able,  can  not  be 

V.  Baird,  3  Blackf .  (Ind.)  153 ;  Stevens  '  Hess  v.  Powell,  29  Mo.  App.  411. 
V.  Adams,  45  Me.  611;  Greenwood  v.  *  O'Connors.  Dingley,  26  Cal.  11. 
Curtis,  6  Mass.  358;  Lobdell  v.  Hop-  ^  jy^cDon^ld  v.  Gray,  lllowa,  508. 
kins,  5  Cow.  (N.  Y.)  516.  «  Bassett  v.  Bassett,  55   Maine,  127; 

'Cockrell  -.  Warner,  14  Ark,  345;  Smiths.  Jordan,  13  Minn.  264.     And 

Games  1.'.  Manning,  2  Greene  (Iowa),  see  Clark  v.  Franklin,  7  Leigh  (Va.), 

251 ;  Barker?).  Brink, 4  Greene  (Iowa),  1 ;  Jones  v.  Singer  Mfg.  Co.,  38  W.  Va. 

59;  Elkins  r.  Parkhurst,  17  Vt.  105.  147;  18  S.  E.  Rep.  478. 

^ Phillips B.Cooley, 2 Greene  (Iowa),        '  Malone  v.  Harris,  6  Mo.  451. 
456. 
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fairly  implied  while  the  debtor,  although  in  possession  of 
property  suflBcient  to  pay  the  debt,  is  plainly  insolvent,  or 
where  payment,  if  enforced,  would  strip  him  of  his  means  of 
support ;  nor  is  it  within  the  contemplation  of  the  parties  that 
the  debtor  will  pay  out  of  earnings  necessary  for  the  support 
of  himself  or  his  family,  or  that  he  will  pay  to  the  prejudice  of 
other  creditors  whose  debts  are  absolute  and  unconditional.  On 
the  other  hand,  such  a  promise  does  not  imply  simply  an  ability 
to  pay  without  embarrassment,  or  even  without  crippling  the 
debtor's  resources  or  business."  Where,  in  settlement  of  an 
action  by  plaintiffs  against  defendant  and  another  for  a  balance 
due  on  a  joint  account  of  the  latter,  to  which  they  had  inter- 
posed a  defense,  and  of  an  account  between  plaintiffs  and 
defendant  individually,  on  which  a  balance  was  due  to  him, 
the  accounts  were  liquidated,  and  a  balance  against  him  was 
stated,  which  he  promised  to  pay  "when  I  shall  be  able  to  do 
so,"  it  was  held  that  an  action  for  such  balance  was  not  an 
action  on  an  account  stated,  but  an  action  on  the  conditional 
promise  of  defendant,  which  promise  was  founded  on  a  valu- 
able consideration;  and  that,  in  order  to  recover,  plaintiffs 
must  show  some  change  for  the  better  in  defendant's  circum- 
stances after  the  promise  was  made.^ 

§  1706.  Failures  to  show  excuse  for  plaintiff's  non-perform- 
ance.— In  an  action  of  assumpsit  on  an  entire  contract  under 
seal,  the  covenants  being  dependent,  where  the  pleader  sets 
forth  the  contract  in  a  special  count,  it  is  not  sufficient  for  the 
plaintiff  to  aver  his  readiness  and  willingness  to  perform  the 
condition  precedent  contained  in  the  contract;  he  must  go 
further  and  show  a  sufficient  legal  excuse  for  his  non-per- 
formance.'     Where    defendant   agreed    to  charter   a   ship   to 

1  Tebo  V.  Robinson,  100  N.  Y.  27.  147 ;  18  S.  E.  Bep.  478,  per  English,  J. : 

^  Work  ».  Beach,  29  N.  E.  Rep.  1028;  "In  support  of  the  demurrer.theplaint- 

129  N.   Y.   651,   affirming  13  N.    Y.  iff  in  error  cites  the  case  of  Kern  v. 

Supl.  678.   This  was  an  action  against  Zeigler,  13  W.  Va.  707,  and  contends 

one  of  the  then  justices  of  the  court  that,  the  covenants  sued  on  being  de- 

of  common  pleas  of  the  city  of  New  pendent,  it  was  not  sufficient  for  the 

York,  upon  a  debt  growing  out  of  a  plaintiff  to  aver  that  he  was  ready  and 

stock  gambling  transaction.  willing  to  perform  his  part  under  the 

^  Jones u.  Singer  Mfg.  Co.,  38  W.Va.  contract,  but  he  should  have  alleged 
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plaintiff,  and  plaintiff  agreed  to  pay  therefor  on  the  morning 
of  a  specified  day  and  made  no  tender  on  the  forenoon  of  such 


an  offer  to  do  so.  Now,  we  must  con- 
cede at  once  if  the  plaintiff,  in  his 
declaration,  had  contented  himself 
with  averring  that  he  was  ready  and 
willing  to  perform  his  part  under  the 
contract,  after  reciting  the  terms  of 
the  contract,  the  action  of  the  court  in 
overruling  the  demurrer  could  not 
have  been  sustained ;  but  the  pleader 
went  further  in  this  court,  and,  after 
averring  that  the  plaintiff  was  at  all 
times  ready  and  willing  to  perform 
his  part  of  said  contracts,  he  avers 
that  the  defendant,  contriving  to  in- 
jure and  defraud  the  plaintiff  in  the 
premises,  unjustly  and  wrongfully  re- 
fused to  permit  him  to  collect  the 
money  so  coming  due  to  it  under  the 
written  leases  aforesaid,  and  thereby 
prevented  him  from  collecting  and 
paying  over  the  money  which  became 
due  and  payable  to  the  defendant  un- 
der said  written  leases,  but  that  the 
defendant  wrongfully  and  unjustly 
collected  and  received  on  the  written 
leases  aforesaid,  given  to  it  for  sewing 
machines  made  and  furnished  by  it, 
and  sold  and  leased  by  the  plaintiff  in 
the  collecting  districts  allotted  to  him, 
and  so  sold  and  leased  by  him  in  the 
period  extending  from  March  1,  1886, 
to  the  1st  day  of  October,  1888,  etc. 
The  covenants  in  this  case  must  be  re- 
garded as  dependent,  and  in  the  case 
of  Roach  V.  Dickinsons,  9  Graft.  (Va.) 
154,  in  which  case  the  covenants  were 
dependent,  it  was  held  that  the  aver- 
ment that  the  plaintiff  was  ready  and 
willing  to  execute  and  deliver  a  deed 
was  not  sufficient;  that  being  an 
action  of  covenant  to  recover  the 
purchase-money  for  a  piece  of  land. 
Also,  in  the  case  of  Clark  v.  Franklin, 
7  Leigh  (Va.),  1,  Tucker,  P.,  in  de- 
livering the  opinion  of  the  court, 
said:     'Nothing    is    more    true  than 


that  where  a  contract  is  entire,  and 
the  covenants  are  dependent,  the 
plaintiff  is  in  general  obliged  to  aver 
and  prove  a  complete  performance  of 
all  that  was  to  be  done  and  performed 
on  his  part  before  he  is  entitled  to  de- 
mand payment  from  the  other  party. 
But  to  this  well-established  rule 
there  is  the  equally  well-established 
exception  that,  where  the  defendant 
has  prevented  a  performance  by  the 
plaintiff  on  his  part,  it  is  not  neces- 
sary that  the  plaintiff  should  aver  or 
prove  a  complete  performance  to  enti- 
tle him  to  his  action.  He  may  re- 
cover without  doing  so,  and  it  is  suf- 
ficient to  show  a  readiness  to  perform, 
and  that  he  was  hindered  by  the  de- 
fendant.' In  the  case  of  Kern  v. 
Zeigler,  13  W.  Va.  707,  although  it 
was  held,  in  the  fourth  point  of  the 
syllabus,  that  'it  is  not  sufficient  in 
such  a  case  to  allege  that  the  plaintiS 
was  ready  and  willing  to  perform,' 
yet,  in  the  fifth  point  of  the  syllabus 
of  the  same  case,  it  was  held  that 
where  it  appeared  that  the  plaintiff 
was  ready  and  willing  to  perform  his 
part  of  the  contract  after  setting  forth 
what  was  required  of  him,  but  that  he 
was  prevented  by  the  action  of  the 
defendant,  the  count  was  good.  The 
plaintiff,  in  the  count  under  consid- 
eration, having  set  forth  all  that  he 
was  required  to  do  under  these  suc- 
cessive contracts,  which  were  in  some 
respects  modifications  of  the  preced- 
ing ones,  and  having  averred  his 
readiness  and  willingness  to  comply 
with  said  requirements,  and  having 
further  set  forth  that  he  was  pre- 
vented from  so  doing  by  the  action  of 
the  defendant,  we  think  he  has  there- 
by shown  a  sufficient  legal  excuse  for 
not  performing  the  covenants  required 
of  him,  and  that  the  pleader,  in  fram- 
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day,  and  made  no  showing  to  excuse  a  tender,  he  was  not  enti- 
tled to  recover  for  failure  to  furnish  the  ship.' 

§  1707.  Demurrer  for  ambiguity  of  complaint. — Where  a 
complaint  alleges  that  defendant  is  a  corporation  organized  for 
the  purpose  of  paying  its  members  periodical  installment  en- 
dowments; that  plaintiff  became  a  member,  and  received  a  cer- 
tificate entitling  her  to  rights  of  membership  and  participa- 
tion in  the  endowment  fund  to  the  extent  of  a  specified  sum, 
to  be  paid  at  stated  periods;  that  defendant  thereupon  executed 
a  certain  contract  in  writing,  whereby  it  promised  and  agreed 
to  pay  plaintiff,  on  a  certain  date  a  certain  sum,  and  that  no 
part  of  said  sum  has  been  paid,  a  demurrer  on  the  ground  of 
ambiguity  is  properly  overruled,  as  it  is  clear  that  the  cause 
of  action  is  based  on  the  written  contract  to  pay,  and  the  pre- 
vious allegations  are  but  inducements  to  the  contract.^  Where, 
in  an  action  on  a  contract  the  complaint  alleged  that  defend- 
ant acknowledged  the  receipt  of  five  hundred  dollars  from 
plaintiff,  and  out  of  it  he  undertook  to  pay  the  taxes  and  rent 
on  certain  real  estate,  and  to  repay  the  remainder  to  plaintiff; 
that  defendant  did  not  pay  of  the  taxes  and  rent  more  than  a  sum 
specified,  and  that  there  was  a  specified  balance  due  plaintiff, 
it  was  held  that  the  complaint  was  not  ambiguous,  and  that 
it  stated  facts  sufficient  to  constitute  a  cause  of  action. °  Where 
a  complaint  averred  that  plaintiff  paid  defendant  for  the  priv- 
ilege of  delivering  to  him  a  quantity  of  wheat  at  a  stated  price, 
set  forth  a  receipt  signed  by  defendant  wherein  it  was  acknowl- 

ing  said  count,  has  brought  himself  on  the  15th  generally,  is  in  itself  sig- 

within  the  rule  laid  down  in  the  case  niflcant,   and  would    perhaps,    even 

of  Kern  v.  Zeigler,  13  W.  Va.  707."  if    unaided  by  surrounding    circum- 

'  Goff  D.  Pacific  Coast  Steamship  Co.,  stances,  have  required  that  it  should 

9  Wash.  386;   37  Pac.   Rep.  418,  per  be  construed  as  having  made  time  of 

Hoyt,  J. ;     "It  is  unusual  in  the  mak-  the  essence  of  the  contract,  and  that 

ing  of  a  contract  to  fix  more  definitely  that  time  should  be  confined  to  the 

the  time  at  which  either  of  the  par-  morning  of  the  15th." 

ties  is  to  do   any  act  required  than  ^Henke    v.     Eureka    Endowment 

that  it  shall  be  done  on  a  certain  day  Assn.,   100    Cal.  429;    34  Pac.   Rep. 

named ;  and  the  fact  that  the  parties  1089. 

to  this  contract  saw  fit  to    stipulate  '  Musser  v.  Meears,  8  Utah,  367 ;  31 

that  this  payment  should  be  made  on  Pac.  Rep.  985. 
the  morning  of  the   15th,  instead  of 
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edged  that,  in  consideration  of  the  money  so  paid,  defendant 
allowed  plaintiff  "the  privilege  of  delivering"  the  alleged 
quantity  of  "S  |  87  wheat,"  and  alleged  that  defendant  refused 
to  receive  and  pay  for  the  same,  it  was  held  that  it  sufficiently 
showed  a  contract  on  defendant's  part  to  receive  and  pay 
for  the  wheat,  and  was  not  demurrable  because  it  did  not  aver 
the  meaning  of  the  words  "S  |  87  wheat,"  which  could  be  ex- 
plained by  parol. ^  Where  the  declaration  in  an  action  for 
breach  of  contract  alleged  that  defendant  contracted  to  form  a 
partnership  with  plaintiff,  and  to  famish  the  capital  to  carry 
on  the  business,  which  was  to  be  managed  by  plaintiff,  that  on 
the  faith  of  this  contract  plaintiff  gave  up  a  salaried  position, 
and  that  afterwards  defendant  refused  to  perform  his  part  of 
the  contract,  whereby  plaintiff  was  damaged,  it  was  held  that 
an  action  lies  for  the  breach,  and  the  declaration  is  not  demur- 
rable.' Where  a  complaint  stated  that  defendant,  knowing  the 
rights  of  plaintiff's  assignors,  purchased  and  excavated  a  lot 
adjoining  and  extending  a  few  feet  under  a  building  occupied 
as  tenants  by  plaintiff's  assignors  as  a  warehouse;  that  such 
excavating  was  so  negligently  done  as  to  undermine  the  build- 
ing, and  cause  the  floor  and  goods  therein  to  fall  into  the  ex- 
cavation, and  damage  the  latter;  that  plaintiff 's  assignors  noti- 
fied defendant  that  the  excavation  would  damage  their  goods, 
and  defendant  promised  he  would  stop  the  work,  but  that  he 
continued  the  same,  and  carried  away  the  earth  from  under 
the  warehouse;  that  plaintiff's  assignors  "demanded  from  de- 
fendant that  he  settle  and  pay  the  damage,  which  he  promised  to 

'  Berry  v.  Kowalsky,  95  Cal.  134 ;  30  tainly  a  complete  contract  is  expressed 
Pac.  Rep.  202,  per  curiam :  "The  mean-  without  them.  But  it  does  not  appear 
ing  may  be  proved  on  the  trial  for  the  that,  read  in  the  light  of  admissible 
purpose  of  enabling  the  court  to  in-  oral  evidence,  they  are  meaningless 
terpret  the  words.  (Civ.  Code,  §§  1636,  or  unintelligible.  So  read,  they  may 
1644-1646;  Callahan  v.  Stanley,  57  have  a  certain  unambiguous  meaning 
Cal.  47<;.)  Had  it  appeared  on  the  descriptive  of  the  subject  of  the  con- 
face  of  the  complaint  that,  even  witli  tract.  Therefore  the  court  could  not 
the  aid  of  parol  evidence,  the  words  see  on  the  trial  of  the  demurrer  that 
's  j  87,' as  used,  were  meaningless,  and  those  words  were  unintelligible,  or 
that  a  complete  contract  was  expressed  that  their  use  rendered  the  complaint 
without  them,  they  might  have  been  ambiguous  or  uncertain." 
disregarded  as  surplusage.  Harrison  ^  Mann  v.  Bowen,  85  Ga.  616;  11  S. 
V.  McCormick,  89  Cal.  327;  and  cer-  E.  Rep.  862. 
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do  as  soon  as  the  damage  should  be  fully  ascertained;"  that 
afterwards  plaintiff's  assignors  and  defendant  agreed  on  a 
compromise  by  which  defendant  was  to  take  certain  of  the  dam- 
aged goods  at  a  price  named,  and  sort  over  and  return  other 
goods,  and  pay  the  damage  for  such  as  were  not  returned;  that 
plaintiff's  assignors  delivered  and  defendant  received  the  goods 
defendant  was  to  have  for  his  own  use,  and  also  such  goods  as 
were  to  be  sorted;  that  part  of  the  latter  had  been  returned  by 
defendant,  and  part  were  so  unskillfully  sorted  that  plaintiff's 
assignors  refused  to  receive  them  under  the  agreement;  and 
defendant  has  failed  to  pay  any  part  of  said  damages,  it  was 
held  that  the  complaint  stated  a  cause  of  action  on  the  oral 
agreement  of  the  defendant  to  pay  the  damages  caused  by  the 
excavation,  and  it  was  not  defective  for  uncertainty;  nor  did 
the  complaint  state  several  causes  of  action,  but  the  several 
matters  of  damage  were  distinct  items,  for  which  payment  was 
to  be  made  under  the  agreement.' 

§  1708.   Demurring  to  complaint  which  states  a  defense. — 

A  complaint  which  states  facts  constituting  a  cause  of  action, 
but  also  state  facts  which  constitute  a  defense,  is  bad  on  de- 
murrer.^ The  pleader  is  not  required  to  anticipate  a  defense, 
but  if  he  does  so,  and  attempts  to  avoid  it,  the  avoidance  must 
be  complete  or  the  complaint  will  be  bad.'  So  where  a  com- 
plaint alleges  that  plaintiff  purchased  land  from  defendant 
upon  the  faith  of  an  agreement  that  he  would  construct  and 
give  plaintiff  a  right  of  way  across  his  lands;  that  defendant 
did  construct  such  way,  which  was  used  for  several  years; 
that  afterwards  he  conveyed  the  land  over  which  said  way 
passed  to  a  purchaser  without  notice,  who  refuses  to  permit 
plaintiff  to  use  such  way,  it  fails  to  state  a  cause  of  action  for 
breach  of  contract.*     Where  the  defendants  contracted  with 

'Dunton  v.  Niles,  95  Cal.  494;  30  is  possible  to  construe  the  complaint 

Pac.  Rep.  762.  on  another  theory, — that  of  an  action 

2  Behrley  v.  Behrley,  93  Ind.  255.  based  upon  a  tort  in  the  destruction 

'  Knopf  V.  Morel,  111  Ind.  570,  572;  of  the  easement.  Thus  considered,  the 

13  N.  E.  Rep.  51 ;  Latta  v.  Miller,  109  contract  simply   shows  the  creation 

Ind.  302,  306 ;  10  N.  E.  Rep.  100.  and  existence  of  the  easement,  the  de- 

*  Kammerling  v.  Grover,  8  Ind.  App.  struction  of  the  easement  by  the  con- 

628;  36N.  E.  Rep.  922, per CMriam;  "It  veyance  to  an  innocent  purchaser  be- 
140 
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plaintiffs  that,  for  a  sum  of  money  named,  they  would  erect 
in  plaintiffs'  town  a  mill  of  specified  dimensions,  and  would 
operate  it  for  five  years,  unless  "when,  for  causes  not  under 
their  control,  said  mill  can  not  be  operated  without  loss  to 
them,  they  using  at  the  time  due  economy  and  all  proper 
skill,"  it  was  held  that  plaintiffs'  complaint  against  defend- 
ants for  failure  to  operate  need  not  allege  that  they  could  ope- 
rate without  loss,  this  fact  being  proper  matter  of  defense,  and 
peculiarly  within  defendants'  knowledge.' 


ing  the  tort  or  wrong  committed  by 
the  appellee.  An  easement  is  a  sub- 
stantial interest  in  realty,  one  which 
the  law  will  protect,  and  for  its  ob- 
struction or  destruction  furnishes  a 
remedy.  If  one  threaten  to  obstruct 
or  destroy  an  easement,  equity  will 
enjoin;  and,  if  one  deny  the  existence 
or  title  to  an  easement,  a  court  of 
equity  will  establish  it,  and  quiet  the 
title.  Washburne  on  Easements,  p. 
747.  If  one  obstruct  or  destroy  an 
easement,  damages  may  be  recovered 
in  an  action  at  law.  Washburne  on 
Easements,  p.  734.  In  all  of  the  sup- 
posed cases,  the  act  threatened  or 
consummated  is  a  wrong  or  tort.  Such 
a  tort  implies  affirmative  aggressive 
conduct  on  the  part  of  the  wrong-doer, 
and  not  mere  passive  unintentional 
action.  Some  act  or  thing  must  be 
done  with  a  purpose  to  obstruct  or  to 
destroy  the  easement.  Here  was  a  con- 
dition of  things  which,  if  permitted  to 
continue,  would  ultimately  culminate 
in  a  destruction  and  extinguishment 
of  the  easement,  for  there  was  not 
only  a  non-user,  but  an  adverse  use 
of  the  way  by  the  owner  of  the  servient 
estate.  This  condition  was  the  result 
of  the  voluntary  action  of  the  plaint- 
iff, for,  had  he  chosen,  he  could  have 
prevented  it.  The  defendant  had  the 
right  to  sell  and  convey  his  lands. 
There  is  no  averment  that  he  inten- 
tionally and  purposely  concealed  from 
the  purchaser  the  existence  of  such 
way,  nor  is  there  anything  to  show 


that  the  plaintiff  did  not  have  any 
knowledge  of  the  fact  that  the  defend- 
ant intended  to  make  such  convey- 
ance. We  fail  to  see  why  the  law 
should  impose  a  higher  duty  upon  the 
defendant  to  protect  the  rights  of  the 
plaintiff  than  the  plaintiff  chose  to 
impose  upon  himself  in  order  to  pro- 
tect his  rights.  The  plaintiff  avers 
conditions  created  or  suffered  by  him- 
self which,  if  permitted  to  continue, 
would  eventually  destroy  his  ease- 
ment, and  does  not  negative  the  pre- 
sumptions arising  from  such  conduct, 
nor  does  he  aver  that  he  had  no  in- 
tention to  relinquish  or  abandon  his 
way.  His  conduct  may  have  misled 
the  defendant.  To  state  a  good  cause 
of  action,  the  plaintiff's  own  rights 
should  be  distinctly  defined.  They 
should  not  be  clouded  with  inferences 
Jlnd  presumptions  that  weaken  or  de- 
stroy them,  and  the  acts  of  the  de- 
fendant should  be  charged  as  having 
been  purposely  and  intentionally 
done.  We  think  the  theory  of  the 
complaint  makes  it  an  action  for  a 
breach  of  contract;  but,  considered 
either  as  an  action  sounding  in  con- 
tract  or  sounding  in  tort,  the  com- 
plaint is  insufficient  to  withstand  the 
demurrer  for  want  of  facts." 

'  Hudson  V.  Archer,  4  S.  Dak.  128 ;  55 
N.  W.  Rep.  1099,  per  Corson,  J.: 
"The  appellants'  counsel  contend  that 
this  was  a  matter  of  defense,  and  that 
they  were  not  required  to  allege  the 
same  in  the  complaint.   We  think  the 
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§  1709.  Action  against  loan  associations — Sufficient  com- 
plaint.— In  an  action  against  a  loan  association  to  recover,  as 
damages  for  breach  of  contract,  money  paid  to  the  association, 
the  complaint  is  sufficient  where  it  alleges  that  defendant's  lo- 
cal agent  promised  verbally  and  by  printed  representations 
that  a  loan  to  plaintiff  should  be  made  by  defendant  if  plaintiff 
would  subscribe  for  stock  in  the  association,  pay  a  specified 
sum  in  advance  and  for  counsel  fees,  and  furnish  real  estate 
security ;  that  plaintiff  complied  with  all  such  conditions  of 
the  association  in  applying  for  the  loan ;  that  defendant  re- 
fused to  make  the  loan,  although  it  knew  the  loan  was  the 
only  inducement  for  plaintiff  to  pay  the  money  and  to  take 
the  stock  ;  and  that  plaintiff  returned  the  stock,  and  demanded 
the  return  of  the  money  paid,  which  was  refused.  The  com- 
plaint is  sufficient  without  an  allegation  that  the  local  agent 
had  authority  to  make  the  contract  for  defendant,  since  it  al- 
leges "that  defendant  knew  that  the  loan  of  the  money  was 
the  only  inducement  to  the  payment  of  the  money  by  plaintiff 
and  to  the  taking  of  the  stock.' 


appellants  are  right  in  their  conten- 
tion. This  clause  in  the  contract  is 
introduced  as  a  proviso,  and  not  an 
exception,  and  is,  we  think,  a  condi- 
tion subsequent,  and  not  a  condition 
precedent.  Bliss  on  Code  Pleading, 
§§  200,  202;  Harris  v.  White,  81  N.  Y. 
532;  La  Point  tJ.  Cady,  2  Pinn.  (Wis.) 
515.  Again,  it  was  a  matter  peculiarly 
within  the  knowledge  of  the  defend- 
ants. If  they  were  unable  to  operate 
the  mill  without  loss,  that  was  a  mat- 
ter of  defense,  and  should  be  pre- 
sented to  the  court  by  answer." 

'  Fagg  V.  Southern  Building  Assn., 
113  N.  Car.  364;  18  S.  E.  Eep.  655,  per 
McEae,  J. :  "The  first  exception  is  in 
the  nature  of  a  demurrer  ore  tenus,  on 
the  ground  that  the  complaint  does 
not  state  facts  suiHcient  to  constitute 
a  cause  of  action,  and  this  objection 
may  be  taken  for  the  first  time  in  this 
court.  Jackson  v.  Jackson,  105  N. 
Car.  433;  11  S.  E.  Rep.  173.  In  exam- 


ining this  question,  we  can  only  look 
at  the  complaint  itself,  from  which  it 
appears  that  the  plaintiff  seeks  to  re- 
cover back  money  alleged  to  have  been 
paid  by  him  to  the  defendant  upon  an 
alleged  contract  made  by  plaintiff  with 
the  local  agent  of  defendant,  to  the 
effect  that,  upon  the  subscribing  by 
plaintiff  for  fifty  shares  of  stock  in  de- 
fendant corporation,  and  the  payment 
by  plaintiff  of  the  sum  named,  and  the 
furnishing  of  real  estate  security,  as 
required  by  the  said  corporation,  the 
defendant  would  loan  the  plaintiff  the 
sum  of  $5,000.  The  complaint  further 
alleges  that  plaintiff  fully  complied 
with  his  part  of  said  contract,  and  that 
defendant  failed  and  refused  to  loan 
the  said  sum  of  $5,000  to  plaintiff,  and 
that  thereupon  the  plaintiff  returned 
the  stock  to  defendant,  and  demanded 
the  repayment  to  him  of  the  money  so 
paid  by  him,  and  defendant  refused 
to  repay  the  same.    Upon  the  fore- 
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§  1710.  Action  on  agreement  to  procure  insurance. — A  per- 
son who  takes  money  belonging  to  another,  under  an  express 
agreement  to  procure  insurance,  and  unjustifiably  fails  to  se- 
cure the  same,  or  make  an  effort  in  that  direction,  thereby  as- 
sumes the  risk,  and  becomes  liable,  in  case  of  loss,  to  pay  as 
much  of  the  same  as  would  have  been  covered  by  the  insur- 
ance policy  for  which  such  person  has  'paid,  if  the  same  had 
been  procured  as  directed/ 

§  1711.  Action  against  the  state — Effect  of  reversing  for- 
mer decision. — The  law  of  private  contracts  is  not  applicable, 
where  the  state  is  a  party,  in  respect  to  the  mode  or  measure 
of  enforcement.  The  county  government  is  a  part  of  the  state 
government,  which  is  sovereign.  The  state  government,  nei- 
ther in  its  general  nor  local  capacity,  can  be  sued  by  her  cred- 


going  facts,  taken  as  true^for  they 
are  admitted  for  the  purposes  of  this 
exception — it  will  appear  that  the 
plaintiff  has  stated  a  cause  of  action ; 
for  it  is  clear  that  upon  this  statement, 
if  admitted,  he  would  be  entitled  to 
recover  the  money  paid  by  him  as 
damages  for  the  breach  of  contract  by 
defendant.  It  is  not  alleged,  however, 
in  the  complaint,  that  the  local  agent 
had  authority  to  make  the  contract  for 
defendant.  If  it  be  contended  that 
thereis  nothingto showthatsaid  agent 
had  such  authority,  and,  therefore, 
the  defendant  is  not  bound,  still  there 
is  a  cause  of  action  stated,  for  the 
plaintiff  would  be  entitled  to  relief, 
because  it  is  alleged  in  the  complaint 
'that  the  defendant  knew  that  the 
loan  of  money  was  the  only  induce- 
ment to  the  payment  of  money  by 
plaintiff  and  the  taking  of  stock,'  the 
only  meaning  of  which  allegation  is 
that  the  defendant  knew  of  the  in- 
ducement offered  by  its  agent,  and  ac- 
cepted the  plaintiff's  money  with  such 
knowledge.  A  bare  statement  of  the 
proposition  shows  that  the  defendant 
would  not  be  permitted  at  law  or  in 
equity  to  retain  the  money  so  paid  by 


the  plaintiff,  and  refuse  to  loan  him 
the  15,000  upon  sufficient  security. 
Follette  V.  United  States  Mutual,  etc., 
Association,  110  N.  Oar.  377;  14  S.  E. 
Rep.  923;  Bergeron  v.  Pamlico,  etc., 
Banking  Co.,  Ill  N.  Car.  45;  15  S.  E. 
Rep.  883.  The  case  does  not  make  out 
a  voluntary  payment,  with  a  knowl- 
edge of  all  the  facts,  which  could  not 
be  recovered  back,  but  a  payment  in 
subscription  to  stock,  upon  a  condition 
known  to  defendant  when  it  accepted 
the  payment.  Adama  v.  Reeves,  68 
N.  Car.  134." 

'  Lindsay  v.  Pettigrew,  5  S.  Dak.  500 ; 
59  N.  W.  Rep.  726,  citing  Mechem  on 
Agency,  475;  3  Sutherland  on  Dam- 
ages, 9;  Perkins  U.Washington  Ins. 
Co.,  4  Cow.  (N.  Y.)  645;  Thorne  v. 
Deas,  4  Johns.  (N.  Y.)  84;  Shoenfeld 
V.  Fleisher,  73  111.  404;  Beardsley 
V.  Davis,  52  Barb.  (N.  Y.)  159 ;  Gray 
V.  Murray,  3  Johns.  Ch.  (N.  Y.) 
167;  Morris  v.  Summerl,  2  Wash. 
C.  C.  U.  S.  203;  Fed.  Cas.  9,837. 
Appellant  did  all  that  was  neces- 
sary, and  all  that  he  was  required  to 
do,  towards  securing  the  insurance 
for  which  he  had  paid  in  full. 
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iters  or  made  amenable  to  judicial  process,  except  by  her  own. 
consent.  Her  creditors  must  rely  solely  upon  her  good  faith 
as  to  the  time,  mode  and  measure  of  payment.'  It  has  been 
decided  in  Indiana  that  where  the  supreme  court  reverses  its 
former  decisions  construing  a  statute,  and  gives  it  a  new  con- 
struction, contracts  affected  by  such  statute,  and  made  while 
the  former  construction  obtained,  will,  after  the  change  in 
construction,  be  given  the  same  effect  as  if  no  such  change 
had  been  made.^ 


'  Sharp  V.  County  of  Contra  Costa, 
34  Oal.  284,  per  Sanderson,  J. :  "The 
state  government,  neither  in  its  gen- 
eral nor  its  local  capacity,  can  be  sued 
by  her  creditors  or  made  amenable  to 
judicial  process  except  by  her  own 
consent.  Her  creditors  must  rely 
solely  upon  her  good  faith  as  to  the 
time,  mode,  and  measure  of  payment. 
Hunsaker  v.  Borden,  5  Cal.  290;  Mc- 
Cauley  v.  Brook,  16  Cal.  11,  34." 

'  Stephenson  v.  Boody,  139  Ind.  60 ; 
38  N.  E.  Rep.  331,  per  McCabe,  J.: 
"It  was  held  by  this  court  in  the  re- 
cent case  of  Haskett  v.  Maxey,  134 
Ind.  182 :  33  N.  E.  Rep.  358,  that  deeds 
executed  by  the  children  of  a  pre- 
vious wife,  where  their  father  at  his 
death  left  a  second  or  subsequent 
childless  wife,  such  deeds  being  exe- 
cuted during  the  life  of  such  widow, 
and  while  the  former  construction  of 
the  statute  prevailed,  and  purporting 
to  convey  the  interest  of  such  children 
in  that  part  of  the  real  estate  of  their 
father  set  off  to  such  widow,  were 
effectual  to  convey  the  fee-simple  in 
such  lands.  It  was  said  in  the  case  of 
Haskett  v.  Maxey,  134  Ind.  182,  190, 
191 ;  33  N.  E.  Rep.  358,  that :  '  Courts 
of  last  resort  are  often  constrained  to 
change  their  rulings  on  questions  of 
the  highest  importance.  When  this 
is^one,  the  general  rule  is  that  the 
law  is  not  changed,  but  that  the  court 
was  mistaken  in  its  former  decision, 
and  that  the  law  is,  and  always  has 


been,  as  expounded  in  the  last  decis- 
ion. But  to  this  general  rule  there  is 
a  well-established  and  well-under- 
stood exception.  This  exception  is 
that,  "after  a  statute  has  been  settled 
by  judicial  construction,  the  construc- 
tion becomes,  so  far  as  contract  rights 
acquired  under  it  are  concerned,  as 
much  a  part  of  the  statute  as  the  text 
itself,  and  a  change  of  decision  is  to 
all  intents  and  purposes  the  same  in 
its  effect  on  contracts  as  an  amend- 
ment of  the  law  by  means  of  a  legis- 
lative enactment;"'  citing  Douglass 
V.  County  of  Pike,  101  U.  S.  677;  An- 
derson V.  Santa  Anna  Township,  116  IT. 
S.  356;  6Sup.Ct.Rep.413;  Ohio,  etc., 
Ins.  Co.  u.  De  Bolt,  16  How.  (U.  S.) 
416;  Gelpcke  v.  City  of  Dubuque,  1 
Wall.  (TJ.  S.)  175;  Havemeyerv.  Iowa 
Co.,  3  Wall.  (U.  S.)  294;  Olcott  v.  Su- 
pervisors, 16  Wall.  (U.  8.)  678 ;  Taylor 
D.Ypsilanti,  105  U.S.  60.  It  was  there 
further  said,  quoting  from  Ohio,  etc., 
Ins.  Co.  V.  DeBolt,  16  How.  (U.  S.) 
416,  that:  'The  sound  and  true  rule 
is  that  if  the  contract,  when  made, 
was  valid  by  the  laws  of  the  state 
as  then  expounded  by  all  the  de- 
partments of  its  government  and 
administered  in  its  courts  of  justice, 
its  validity  and  obligation  can  not  be 
impaired  by  any  subsequent  act  of 
the  legislature  of  the  state  or  decision 
of  its  courts  altering  the  construction 
of  the  law.'  All  the  deeds  involved 
in  the  special  finding  in  the  case  at 
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§  1712.   Action  by  one  for  another's  use — Parties. — One  who 

has  a  right  of  action  for  the  breach  of  a  contract  may  sue  for 
the  use  of  any  person  he  may  designate  to  take  the  proceeds  of  the 
action.  Thus  an  agent,  who  has  a  contract  on  which  he  can 
maintain  an  action  in  his  own  name,  may  sue  for  the  use  of 
his  principal.'  Where  the  defendant  made  a  contract  to  de- 
liver lumber,  and  made  a  sub-contract  with  a  third  person,  for 
whom  plaintiff  did  the  hauling,  and  the  plaintiff  and  his  son 
testified  that  in  a  conversation  between  plaintiff  and  defend- 
ant the  latter  told  the  former  to  haul  the  lumber  for  the  third 
person,  and  he  (defendant)  would  pay  him,  and  the  defend- 
ant denied  the  conversation,  and  testified  that  he  made  no 
contract  with  plaintiff,  it  was  held  that  a  verdict  for  plaintiff 
was  supported  by  the  evidence.^  Where  an  agreement  was 
made  by  a  city  with  a  railway  company  not  to  oppose  before 
the  railroad  commissioners  certain  changes  which  the  company 
desired  to  make  in  its  line  through  the  city,  by  which  it  would 
partly  cut  off  travel  on  several  streets,  the  consideration  being 
that  the  company  would  pay  the  property-owners  on  such 
streets  whatever  damage  their  property  suffered,  and  the  con- 
tract was  entered  into  at  the  request  of  the  owners  of  the  prop- 
erty for  their  benefit  and  protection,  it  was  held  that  if  any 

bar  were  executed  between  the  May  a  change  of  this  law  by  a  subsequent 

term  of  this  court  for  1858  and  the  change  of  construction  of  the  statute 

May  term,  1881,   and  they  all   pur-  by  this  court  so  as  to  have  a  retroac- 

ported  to  convey  the  interest  of  the  tive  effect,  the  tenth  section  of  the 

several  children  by  a,  former  wife  in  Consutution  of  the  United  States  (1 

that  part  of  the  lands  of  which  tLeir  Rev.   St.   1894,    §10;    Rev.   St.   1881, 

father  died  seized  set  off  to  his  wid-  §  10)  and  the  twenty-fourth  section  of 

ow,  she  being  a  subsequent  childless  article  one  of  the   state  constitution 

wife.     The  law  of  the  contract  ex-  protected  the  grantee  in  such  deeds, 

pressed  in   such  deeds  was,  as  this  Haskett  v.  Maxey,  134  Ind.  182.    The 

court  had  up  to  that  time  expounded  new    construction   of    the  statate  is 

and  declared  it  to  be,  that  such  second  binding,  and  is  the  law  when  applied 

or    subsequent    childless    wife    took  prospectively." 

nothing  but  a  life-estate  in  her  bus-  '  Richmond  and  Danville  R.  Co.  v. 

band's  real  estate,  where,  as  here,  at  Bedell,  88  ({a.  591;  Burke  v.  Steel,  40 

his  death  he  left  children  by  a  former  Ga.  217  ;  Buffington  v.  Blackwell,  52 

marriage,  and  that  such  children  took  Ga.  129;    Gilmore   v.  Bangs,  55  Gta. 

by  inheritance  from  him  the  fee-sim-  403 ;  Cross  v.  Johnson,  65  Ga.  717. 

pie  to  all  his  lands,  subject  only  to  ^Fransen  v.  Eller,  34  Neb.  664;  52 

the  life-estate  of  such  wife  in  the  un-  N.  W.  Rep.  284. 
divided  one-third   thereof.     Against 
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right  of  action  could  accrue  for  the  breach  of  the  agreement  by 
the  railway  company,  it  would  reside  in  the  parties  severally 
injured  and  not  in  the  city.'  Where  a  contract  between  plaint- 
iff and  defendant  contained  some  agreements  by  defendant  for 
the  sole  benefit  of  the  plaintiff,  and  other  agreements  by  de- 
fendant for  the  sole  benefit  of  a  third  person,  and  the  consid- 
eration for  these  agreements  moved  in  part  from  the  third  per- 
son, it  was  held  that  plaintiff  might  sue  defendant  upon  those 
agreements  made  solely  for  his  benefit  without  joining  such 
third  person  as  a  party  to  the  suit.^ 

§  1713.  Action  by  third  person  on  promise  to  another. — 

Upon  a  promise  made  by  one  person  to  another  for  the  bene- 


'  City  of  New  Haven  v.  New  Haven 
&  D.  K.  Co.,  25  Atl.  Eep.  316;  62 
Conn.  252,  per  Fenn,  J. :  "Could  the 
city  have  a  right  of  action  at  law  for 
damages  resulting  from  its  breach? 
Clearly  not  in  its  own  right.  It  could 
recover  nothing  which  would  go  into 
its  treasury  and  belong  to  it.  Kinne 
V.  Town  of  East  Haven,  32  Conn.  210. 
But,  indeed,  the  plaintiff  does  not 
claim  this.  The  plaintiff  claims  that 
if  the  contract  is  valid,  it  creates  the 
plaintiff  the  trustee  of  an  express 
trust,  namely,  a  person  with  whom  a 
contract  is  made  for  the  benefit  of  an- 
other, and  that  such  a  person  may  sue 
without  joining  the  persons  repre- 
sented by  him  and  beneficially  inter- 
ested in  the  suit.  Gen.  Statutes,  §886 ; 
Eule,  58  Conn.  561-562.  But  the  rea- 
sons stated  in  Dailey  v.  City  of  New 
Haven,  60  Conn.  314,  apply  with  equal 
force  in  this  case,  and  demonstrate 
that  the  plaintiff  could  not  legally  be- 
come such  trustee,  and  if  such  were 
the  effect  of  the  agreement  under  con- 
sideration, as  we  do  not  think  it  is  or 
was  intended  to  be,  we  should  be 
compelled  to  hold  it,  also  for  that  rea- 
son, so  far  forth  at  least,  illegal  and 
void." 

"Bowman  v.  Branson,  19  S.  W.  Rep. 
634;  111  Mo.  343,  per  Brace,  J. ;  "Al- 
though   the    consideration    for    the 


promises  of  the  defendant  in  the  con- 
tract, made  between  him  and  the 
plaintiff,  moved  in  part  from  Eichey, 
and  plaintiff  could  not  have  performed 
his  part  of  such  contract  without  Eich- 
ey's  co-operation,  yet  the  contract  it- 
self was  in  form  and  substance  a  con- 
tract with  the  plaintiff  only.  While 
it  contained  promises  to  him  solely 
for  the  benefit  of  Eichey,  upon  which 
Eichey  could  sue  alone,  as  was  held 
in  a  suit  by  him  on  this  same  contract 
by  the  St.  Louis  court  of  appeals, 
Eichey  v.  Branson,  33  Mo.  App.  418, 
yet  the  promises  to  the  plaintiff  there- 
in (and  upon  which  he  now  sues) 
were  to  the  plaintiff  and  for  his  ben- 
efit solely.  Eichey  had  no  part  or  lot 
in  them.  The  defendant  was  not  by 
the  terms  of  the  contract  obligated 
to  plaintiff  and  Eichey  jointly  in  re- 
spect thereof,  but  to  the  plaintiff  only, 
and  for  a  failure  to  discharge  these 
obligations  is  answerable  to  the  plaint- 
iff alone.  Eichey  v.  Branson,  33  Mo. 
App.  418 ;  Cross  v.  Williams,  72  Mo. 
577.  The  obligation  sued  on  and 
proven  was  a  several  obligation  to 
plaintiff,  and  the  court  committed  no 
error  in  refusing  the  instruction  in 
the  nature  of  a  nonsuit  on  the  ground 
that  it  was  a  joint  one  in  favor  of 
plaintiff  and  Eichey." 
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fit  of  a  third  person,  such  third  person  can  maintain  an  action 
in  his  own  name,  although  the  consideration  does  not  move 
from  him.'  It  is  a  very  general  rule  that  a  third  party  may 
maintain  an  action  on  a  promise  made  to  another  for  his  ben- 
efit.^ So,  too,  a  party  may  maintain  assumpsit  on  a  promise 
not  under  seal  made  to  another  for  his  benefit."  Upon  an 
agreement  by  one  party  to  become  responsible  to  another  for 
a  part  of  the  proceeds  of  an  expected  sale,  an  action  by  a 
third  person  will  not  lie  in  Maryland,  although  the  consider- 
ation moved  from  the  third  party.*  Where  a  consignee  re- 
ceives goods  or  money  with  instructions  to  hand  them  or  pay 
it  over  to  a  third  party,  such  third  party  can  not  maintain 
either  trover  or  an  action  for  money  had  and  received,  without 
some  act  on  the  part  of  the  consignee  by  which  he  binds  him- 
self to  such  third  party  .^  Where  a  party  has  contracted  with 
another  to  do  a  particular  work,  either  at  its  cost  or  at  a  fixed 
price,  a  sub-contractor  can  not  resort  to  the  principal  for  his 
compensation,  but  must  look  to  his  immediate  employer.* 
Where  a  bond  is  given,  conditioned  that  the  obligor  shall  fur- 
nish the  obligee  with  support,  which  condition  is  not  per- 
formed, and  such  support  is  furnished  by  a  third  person,  at 
the  request  of  the  obligee,  the  law  will  imply  no  promise  by 
the  obligor  to  support  an  action  against  him  by  such  third 
person  to  recover  the  value  of  such  support.' 

'  Fulmer  v.  Wightman,  87  Wis.  573 ;  Chester  Co.  Bank,  4  Den.  (N.  Y.)  97 ; 

58  N.  W.  Eep.  1106;  Putney  v.    Farn-  Burr  v.  Beers,  24  N.  Y.  178;  Scott  v. 

ham,  27  Wis.  187;  Bassett  v.  Hughes,  Pillcington,  15  Abb.  (N.  Y.)  Pr.   280; 

43  Wis.  319;   Grant   v.  Diebold  Lock  Thompson     v.     Gordon,     3     Strobh. 

Co.,  77  Wis.  72.  (S.  Car.)  196 ;  Crampton  v.  Ballard,  10 

2  Bristow  V.  Lane,  21  111.  194 ;  Cloud  Vt.  251. 

V.  Moorman,  18  Ind.  40;  Day  v.  Pat-  '  Hendrick  v.  Lindsay,  93  U.  S.  143. 

terson,  18  Ind.  114;  Lamb  t).  Donovan,  See   Opdyke   v.    Pacific    Railroad,    S 

19Ind.  40;  BealSB.  Beals,20Ind.l63;  Dill.    (IT.    S.)    55 ;  Jones  ti.  Smoot,  2 

Allen t).  Thomas,  3  Mete.   (Ky.)   198;  Cranch  C.  Ct.  (U.  S.)  207. 

New  Orleans,  etc.,  Assn.  «.  Magnier,  'Tewksbury  v.   Hayes,   41   Maine, 

16  La.  Ann.  338;  Bohanan  v.  Pope,  42  123. 

Maine,   93;    Felton  v.  Dickinson,  10  =  Eichelberger  v.   Murdock,  10  Md. 

Mass.  287;  Watson  v.  Cambridge,  15  373. 

Mass.  286 ;  Lent  u.  Padelford,  10  Mass.  « oieaves  v.  Stockwell,33  Maine,  341. 

230 ;   Delaware    Canal    Co.    v.  West-  '  Moody  v.  Moody,  14  Maine,  307. 
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§  1714.   Action  for  breach   at  once — Two  remedies. — The 

right  to  recover  damages  for  the  breach  of  a  contract  accrues  as 
soon  as  the  contract  is  broken.'  And  an  action  for  breach  of 
a  contract  will  lie  at  once,  on  a  positive  refusal  to  perform, 
although  the  time  specified  for  performance  has  not  arrived.^ 
But  a  declaration  in  an  action  on  a  contract,  which  fails  to  al- 
lege any  breach  thereof,  is  bad  on  demurrer.'  In  an  action  for 
breach  of  contract,  defendants  can  not  introduce  evidence  of 
an  extension  of  the  time  within  which  the  contract  was  to  be 
performed,  or  of  a  change  in  the  place  of  performance,  where 
their  answer  admits  their  non-performance  under  the  alleged 
modifications.*  ,  And  in  an  action  for  breach  of  contract,  where 
the  defense  is  the  general  issue,  statute  of  limitations,  and  pay- 
ment of  all  indebtedness,  a  charge  authorizing  the  jury  to  con- 
sider whether  plaintiff  ratified  certain  acts  of  defendants,  relied 
on  as  constituting  a  breach  of  the  contract,  is  erroneous,  the 
question  of  ratification  not  being  in  issue.*  The  general  rule 
is  well  settled  that  a  party  to  a  contract  where  labor  is  to  be 
performed  has  two  remedies  open  to  him  when  that  contract 
is  broken.  He  may  sue  for  damages  for  the  breach  of  the  con- 
tract, or  he  may  ignore  the  contract,  and  sue  for  services  and 
labor  expended  and  expenses  incurred,  from  which  he  has  de- 
rived no  benefit. *  In  case  he  pursues  the  latter  remedy,  the 
measure  of  damages  as  to  services  is  not  necessarily  the  con- 
tract price,  even  though  the  value  of  the  services  can  be  meas- 
ured or  apportioned  by  the  contract  rate,  but  he  may  recover 

'  Arnold  v.  Blabon,  147  Pa.  St.  372 ;  extends  beyond  that.  Bruell  v.  Colell, 

23  Atl.  Eep.  575.  1  City  Ct.  Rep.  (N.Y.)  308 ;  Cummings 

2  Donovan  v.   Sheridan,   24  N.   Y.  v.  Hansen,  63  How.  Pr.  (N.  Y.)  351." 

Supl.   116,   per  McAdam,  J..     "The  'Rich  v.   Colhoun  (Miss.  1893),  12 

law  is  settled  that  an  action  for  breach  So.  Rep.  707. 

of  contract  will   lie  at  once  upon   a  *  Ryan  v.  Rogers,  96  Cal.   349;  31 

positive  refusal  to  perform,  although  Pac.  Rep.  244. 

the  time  specified  for  performance  has  ^  White  v.  Merrill,  82  Cal.  14. 

not  arrived.     Burtis  v.  Thompson,  42  "Kearney  ■«.  Doyle,  22  Mich.  294; 

N.  Y.  246;  Freer  ■!).  Denton,  61  N.  Y.  Mitchell ii.  Scott,  41  Mich.  108;  Boyce 

492  ;Howardu.Daly,61N.Y.362;  Gray  i,.  Martin,  46   Mich.  239;  Shulters  -o. 

V.  Green,  9  Hun(N.Y.),334;  Wetmore  Searls,  48  Mich.  550;  Bush  v.  Brooks, 

».  Jaffray,  9Hun(N.Y.),  140,  andthe  70  Mich.   446;    Bromley  v.   Goff,  75 

damages    recoverable    may  continue  Mich.  213;    Moore  v.  Copewell,  etc., 

down  to  thetime  of  trial,if  the  contract  Nail    Co.,  76  Mich.  606. 
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what  his  services  are  reasonably  worth,  although  in  excess  of 
the  rate  fixed  by  the  contract.' 


§  1715.  Breach  where  defendant  makes  his  performance  im- 
possible.— A  complaint  for  breach  of  a  contract  to  pay  a  sum 
of  money  in  installments,  when  realized  from  the  products  of 
certain  land  owned  by  the  defendant,  which  alleges  the  con- 
tract, and  a  sale  and  conveyance  by  the  defendant  to  others  of 
the  land  and  products,  and  that  the  defendant  had  not  paid  a 
part  of  the  money  which  she  agreed  to  pay,  sufficiently  states 
a  breach  of  the  contract.  If  one  voluntarily  puts  it  out  of  his 
power  to  do  what  he  has  agreed,  he  breaks  his  contract,  and 
immediately  becomes  liable  for  the  breach,  without  demand, 
even  though  the  time  specified  for  performance  has  not  ex- 
pired.^     In  an  action  against  a  contractor  for  breach  of  an 


'  Hemminger  v.  Western  Assurance 
Co.,  95  Mich.  355,  per  McGrath,  J. , 
citing  Hosmer  v.  Wilson,  7  Mich. 
293;  Kearney  v.  Doyle,  22  Mich.  294; 
Shulters  v.  Searls,  48  Mich.  550:  "The 
rule  is  otherwise,  however,  where  the 
plaintiff  is  the  author  of  the  breach. 
The  basis  of  a  recovery  by  one  who 
is  in  default  is  an  implied  agreement, 
arising  from  the  reception  of  some- 
thing of  benefit  or  value;  but,  where 
the  party  suing  is  not  responsible  for 
the  breach,  neither  the  right  nor  the 
amount  of  the  recovery  depends  upon 
the  measure  of  benefit  received  by 
the  party  guilty  of  the  breach." 

2  Poirier  v.  Gravel,  88  Gal.  79,  per 
Belcher,  C. :  "It  is  true  that  a  com- 
plaint for  breach  of  contract  must 
state  the  breach  in  unequivocal  lan- 
guage. We  think  the  complaint  here 
fully  complied  with  this  rule.  It  set 
out  the  contract  whereby  the  defend- 
ant agreed  to  pay  a  sum  of  money  in 
installments  when  realized  by  her 
from  the  products  of  certain  land 
which  she  owned,  and  then  alleged 
that  she  had  sold  and  conveyed  to 
other  persons  the  land  and  the  prod- 


ucts thereof,  and  had  not  paid  a  part 
of  the  money  -which  she  had  agreed  to 
pay.  This  being  so,  the  balance  un- 
paid became  immediately  due  and 
payable,  and  the  plaintiff  could  main- 
tain an  action  for  the  recovery  thereof. 
The  case  in  this  respect  is  like  that  of 
Wolf  V.  Marsh,  54  Gal.  228.  There 
the  defendant  executed  to  the  plaint- 
iff a  written  agreement  whereby  he 
promised  to  pay  a  sum  of  money  when 
realized  from  the  profits  of  certain 
coal  mines,  in  which  he  owned  an  in- 
terest. Before  the  mines  had  yielded 
any  profits  to  the  defendant,  he  sold 
and  conveyed  his  interest  in  them  to 
a  stranger.  'By  so  doing,'  it  was  said 
by  this  court,  'he  voluntarily  put  it 
out  of  his  power  ever  to  realize  any 
profit  from  the  mines.  However  great 
the  yield  of  profits  from  them  might 
be  after  that,  they  could  yield  none  to 
him.  And  the  principle  is  elementary, 
that  if  one  voluntarily  puts  it  out  of 
his  power  to  do  what  he  has  agreed,  he 
breaks  his  contract,  and  is  immedi- 
ately liable  to  be  sued  therefor  with- 
out demand,  even  though  the  time 
specified  for  performance  has  not  ex- 
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agreement  to  furnish  a  sub-contractor  with  the  necessary  tools 
to  do  the  grading  of  a  railroad  track,  in  determining  whether 
the  sub-contractor  acted  with  reasonable  diligence  in  purchas- 
ing tools  after  the  contractor's  breach  of  the  agreement,  the 
fact  that  the  contractor  from  time  to  time  promised  to  comply 
with  his  contract,  and  to  furnish  the  tools,  must  be  taken  into 
consideration.' 


§  1716.   PreTenting  performance — Damages  sole  remedy. — 

"Where  a  contract  is  executory,  one  party  has  the  power  to  stop 
performance  on  the  other  side  by  an  explicit  direction  to  that 
effect,  subjecting  himself  to  such  damages  as  will  compensate 
the  other  party  for  being  stopped  at  that  stage  in  its  execution; 
and  the  party  thus  forbidden  to  proceed  can  not  proceed  to 
complete  the  contract,  and  recover  the  contract  price,  as  such, 
his  only  remedy  being  for  damages  for  the  breach.^    Where,  in 


pired.  Bishop  on  Contracts,  §  1426.' 
See  also,  Love  v.  Mabury,  59  Cal. 
484." 

'Graves  v.  Glass,  86  Iowa,  261;  53 
ISr.  W.  Rep.  231." 

2  Gibbons  v.  Bente,  51  Minn.  499, 
53  N.  W.  Rep.  756,  per  Collins,  J. : 
"The  party  thus  forbidden  can  not 
afterwards  go  on,  and  thereby  in- 
crease the  damages,  and  then  recover 
such  damages  of  the  other  party. 
Danforth  w.  Walker,37  Vt.239 ;  Clark  v. 
MarsigHa,  1  Denio  (N.Y.),  317 ;  Butler 
V.  Butler,77  N.  Y.  472;  Collins  v.  Dela- 
porte,  115  Mass.  159.  The  question  is 
-very  fully  considered  in  the  recent  case 
of  Davis  V.  Bronson,  2  N.  Dak.  300;  50 
IST.  W.  Rep.  836,  in  which  cases  other 
than  those  above  noted  are  referred 
to.  The  legal  right,  on  general  prin- 
ciples, of  either  party,  to  violate, 
abandon,  or  renounce  his  contract, 
on  the  usual  terms  of  compensation 
to  the  other  for  the  damages  which 
the  law  recognizes  and  allows — sub- 
ject to  the  jurisdiction  of  equity  to  de- 
cree specific  performance  in  proper 
cases— is  universally  recognized  and 
acted  upon.     Among  the    many  au- 


thorities which  might  be  cited  on  this, 
see  Bishop  on  Contracts,  paragraph 
837;  Leake  on  Contracts,  868,  1044; 
1  Sutherland  on  Damages,  113;  2 
Sutherland  on  Damages,  193,  526; 
Hinckley  v.  Pittsburgh  Steel  Co.,  121 
U.  S.  264;  7  Sup.  Ct.  Rep.  875;  Amer- 
ican Ins.  Co.  V.  McAden,  109  Pa.  St. 
399;  1  Atl.  Rep.  256;  Frost  v.  Knight, 
L.  R.  7  Exch.  Ill ;  Roper  v.  Johnson, 
L.  R.  8  C.  P.  167 ;  Laird  v.  Pim,  7  Mees. 
&  "W.  474 ;  Hochster  v.  De  La  Tour,  2 
El.  &  Bl.  678.  From  an  examination 
of  the  adjudged  cases  just  cited,  it  will 
be  seen  that  ordinarily  the  party  who 
is  willing  to  abide  by  an  executory 
contract  may  treat  it  as  subsisting  up 
to  the  time  when  performance  should 
commence,  for  the  purpose  of  insisting 
that  the  other  party,  who  has  pre- 
viously repudiated  it,  shall  then  and 
finally  determine  whether  he  will 
comply  with  its  terms  or  persist  in  his 
resolution  not  to  perform  upon  his 
part.  But  the  party  who  has  not 
broken  his  compact  is  not  allowed  to 
treat  it  as  in  force,  for  the  purpose  of 
performing  in  direct  opposition  to  the 
refusal  of  the  other  to  abide  by  its 
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an  action  to  recover  a  balance  for  work,  for  rent  of  plaintiff's 
engine  used  by  defendant,  and  for  damages  to  plaintiff  caused 
by  defendant's  delay  in  furnishing  materials  for  the  work, 
there  was  evidence  that  a  possible  delay  was  contemplated  by 
the  parties  when  they  made  the  contract,  and  no  complaint 
because  of  any  delay  was  made  by  plaintiff  until  after  settle- 
ment for  the  work,  and  defendant  had  refused  to  pay  plaint- 
iff's charge  for  the  use  of  the  engine,  it  was  held  that  it  was 
for  the  jury  to  determine  whether  there  was  a  delay  in  fur- 
nishing materials  for  which  defendant  was  liable.'  But  where, 
in  an  action  on  a  contract  to  erect  an  ice  machine,  plaintiff 
alleged  as  an  excuse  for  failing  to  have  the  machine  ready  at 
the  specified  time  that  defendant  continually  threw  obstacles 
in  the  way  of  plaintiff,  in  completing  said  work,  and  refused 
to  furnish  labor  and  material,  it  was  held  that  the  allegation 
was  too  indefinite,  and  subject  to  a  special  demurrer.^  In  a 
suit  by  a  contractor  for  the  price  to  be  paid  him  for  build- 
ing a  house,  it  is  error  to  charge  the  jury  that,  if  the  building 
does  not  come  up  to  the  requirements  of  the  contract,  and  any 
deficiency  was  on  account  of  the  acts  or  interference  of  de- 
fendant, the  plaintiff  is  not  at  fault,  and  is  entitled  to  recover, 
where  the  declaration  fails  to  allege  that  the  failure  to  build 
the  house  according  to  the  contract  was  caused  by  the  acts  or 

terms,  and  then  enforce  the  payment  for  the  failure  to  comply  with  the 

of  the  contract  price."  contract    in  time.     It    should    have 

'  Boston  V.  Henderson,  92  Mich.  606 ;  stated  the  facts  imposing  this  respon- 

52  N.  W.  Eep.  1020.  sibility  upon  defendant,  and  not  the 

^  Alamo  Mills  Co.  v.  Hercules  Iron  mere  conclusion.    This  rule  of  plead- 

Works,  ITexasCiv.  App.683;  22S.W.  ing is  elementary.     Thompson  u.  Mun- 

Eep.  1097,  per  Collard,  J. :     "Neither  ger,  15  Texas,  523  ;  Ellis  r.  Singletary, 

the   court   nor    the   defendant   could  45  Texas,   27 ;  Caldwell   v.  Haley,    3 

know  what  facts  would  be  relied  upon  Texas,    317;    Morrison  v.   Insurance 

to  sustain  the  charge,  or  what  was  in-  Co.,  C9  Texas,  853;  6  S.  W.  Eep.  605. 

tended  to  be  proved  to  show  that  de-  The    allegation    that    the  delay  was 

fendant  had  obstructed  the  comple-  caused  by  misconduct  of  defendant  in 

tion  of  the  plant  in  time.     Defendant  refusing  to  furnish  labor  and  material 

alleged  that  time  was  of  the  essence  for  making  ice  was  vague  and  unsatis- 

of  the  contract.    This  was  reasonable,  factory,   and  was  only   sufficient  to 

considering    the    purpose.    Plaintiff,  admit  under  it  the  character  of  proof 

anticipating  this,  attempted  to  excuse  indicated,  and  it  would  be  so  limited." 
itself  and  make  defendant  responsible 
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interference  of  the  defendant,  and  the  testimony  wholly  fails 
to  show  any  act  or  interference  on  his  part.' 

§  1717.   Plaintiff's  obligation  to  find  other   employment. — 

In  an  action  for  breach  of  contract  of  employment,  the  burden 
is  on  defendant  to  show  that  plaintiff  obtained  other  profitable 
employment,  or  might  have  done  so.  When  a  contract  for  a 
teacher's  services  is  annulled  by  the  school  board  during  the 
vacation,  and  before  the  time  for  commencement  of  such  serv- 
ices, the  teacher  need  not  immediately  seek  other  employment, 
but  may  insist  on  the  contract,  and  tender  her  services  at  the 
stipulated  time.* 


^  Livingston  v.  Anderson, 11  So.  Eep. 
270;  30Fla.  117. 

^Farrellj).  School  District,  98  Mich. 
43 ;  56  N.  W.  Rep.  1053,  per  Grant, 
J. :  "  The  law  does  not  require  that 
the  plaintiff  should  have  sought  or  ac- 
cepted service  of  a  different  grade  or 
character  from  that  in  which  she  was 
employed.  Her  testimony  was  uncon- 
tradicted, nor  in  any  manner  im- 
peached. The  court,  therefore,  was 
right  in  holding  that  she  had  done  all 
that  the  law  required  her  to  do  in  at- 
tempting to  find  other  employment. 
"Wood  on  Master  and  Servant,  242,  243. 
A  plaintiff  may  rest  his  case  upon 
proof  of  a  contract  of  service,  its 
breach,  and  damages,  which  are  de- 
termined by  the  contract  price  of  the 
services.  The  defense  that  he  was  en- 
gaged in  other  profitable  employment, 
or  might  have  had  similar  employ- 
ment, is  an  affirmative  one,  and  the 
burden  of  proof  is  upon  the  defendant. 
Greenleaf  on  Evidence,  §  261.  If  an 
employer  sees  fit  to  discharge  his  em- 
ploye without  legal  excuse,  it  is  equally 
within  his  power  to  seek,  and,  if  he 
find,  to  offer  other  similar  employ- 
ment to  such  employe,  or  to  furnish 
evidence  to  the  jury  that  such  employ- 
ment might,  with  reasonable  effort, 
have  been  obtained.    When  he  has 


been  guilty  of  the  wrong,  the  law  casts 
the  burden  upon  him  to  show  that  the 
employe  has  not,  or  need  not  have, 
suffered  damages.  When  a  master 
rescinds  a  contract  of  service  before 
the  time  agreed  for  the  commence- 
ment of  such  service,  the  servant  has 
his  choice  of  two  courses— he  may  con- 
sider and  treat  the  contract  as  rescind- 
ed, or  he  may  treat  it  as  still  existing, 
and  tender  performance  at  the  proper 
time.  Howard  v.  Daly,  61  N.  Y.  362. 
The  same  reasoning  does  not  apply  to 
a  rescission  before  the  time  fixed  for 
the  service  to  commence  that  does  to 
a  discharge  from  service.  In  the  lat- 
ter case  the  servant  is  presumed  to  be 
out  of  employment,  and  it  is  clearly 
his  duty  to  accept  other  similar  em- 
ployment ;  but  in  the  former  case  he 
is  not  presumed  to  be  out  of  employ- 
ment, and  can  not,  therefore,  in  rea- 
son, be  required  to  seek  other  employ- 
ment to  cover  the  future  period.  If, 
however,  as  in  the  case  of  teachers, 
they  are  taking  their  vacation  for  rest 
and  recreation,  they  can  not  legally 
be  called  upon  to  abandon  these,  and 
seek  employment  for  the  coming  year. 
Plaintiff  was,  therefore,  justified  in 
notifying  defendant  that  she  would  in- 
sist upon  her  contract,  and  be  ready 
at  the  proper  time  to  perform  it." 


2216  VCTIONS    ON    CONTRACTS AT    LAW.  §§  1718-19 

§  1718.  When  action  for  breach  the  only  remedy — Averment 
of  breach. — Where  two  persons  agreed  to  form  a  partnership 
for  doing  certain  work  before  any  contract  for  doing  the  work 
was  obtained,  and  the  partnership  was  never  launched,  and  one 
of  the  parties  carries  on  the  work  alone,  the  only  remedy  of  the 
one  excluded  is  an  action  at  law  for  breach  of  contract.'  In 
an  action  on  a  contract  to  sell  lumber,  a  breach  of  the  contract 
is  sufficiently  averred  by  stating  that  the  lumber  was  never 
delivered,  by  reason  of  which  the  plaintiff  was  compelled  to 
purchase  other  lumber  at  an  advance.^  In  an  action  on  the 
bond  of  an  insurance  agent,  a  cross-complaint,  based  on  a 
breach  of  contract,  which  alleges  that  the  company  sold  to  the 
agent  renewals  warranted  to  be  worth  a  much  less  sum,  where- 
upon the  contract  was  canceled  and  the  notes  given  in  consid- 
eration for  the  renewals  surrendered,  does  not  state  a  cause  of 
action,  as  the  complainant  is  not  shown  to  have  been  injured 
by  the  breach  of  the  warranty.' 

§  1719.  Requisites  of  contract — Venue. — No  action  will  lie 
to  enforce  the  performance  of  a  contract,  or  to  recover  dam- 
ages for  its  breach,  unless  it  be  complete  and  certain  as  to 
price,  subject-matter,  and  parties.*  A  cause  of  action  for  breach 
of  an  executory  contract  during  the  life  and  after  the  death  of 
the  promisor  is  transitory,  and  the  action  may  be  maintained 
against  the  administrator  of  the  promisor  without  reference 
to  where  the  contract  was  made,  or  to  the  fact  that  it  was  to 
be  performed  in  a  foreign  country .° 

'  Thomason  v.     De   Greayer   (Cal.  establish  his  right  as  a  partner,  and 

]S92),31Pao.  Rep.567, perBelcher,C.:  for  an  accounting,  would  not  lie;  his 

"The  rule  declared  in  Powell  v.  Ma-  only  remedy  in  such  ease  being  an  ac- 

guire,  43  Cal.  11,  is  applicable.     It  is  tion  at  law  for  breach  of  contract.'  " 
stated    in   the    syllabus   as    follows:        ^Halstead  Lumber  Co.    v.  Sutton, 

'When   two  persons   made  an   agree-  46Kan.  ]!)2;   26  Pac.  Eep.  444. 
ment  to  form  a  partnership,  but  such        ^  Kempshall  v.  East,  127  Ind.  320. 
partnership  was  never  launched,  and        *Talmadgei).  Arrowhead  Reservoir 

one  of  the  parties  proceeded  to  con-  Co.,  101  Cal.  367,  citing  Los  Angeles, 

duct  the  enterprise  in  his  own  name,  etc..  Association  v.  Phillips,  56  Cal. 

at  his  own  cost,  and  for  his  exclusive  539;  Breckinridjce  v.  Crocker,  78  Cal. 

benefit,   excluding  the  other,  and  re-  529;    21  Pac.  Rep.  179. 
pudiating  the  partnership  agreement,        ^McCann  v.  Pennie,  100  Cal.   547; 

held,  that  an  action  by  the  latter  to  35  Pac.   Rep.   158,   per  Haynes,   C. : 
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§  1720.  Measure  of  damages  for  breach. — Where  by  the  terms 
of  a  contract  the  plaintiff  was  to  manufacture  into  barbed  wire 
certain  plain  wire,  furnished  by  the  defendant,  and  before  the 
termination  of  the  contract  the  defendant  refused  to  furnish 
plain  wire  as  called  for  by  its  terms,  the  measure  of  damages 
for  the  breach  is  the  difference  between  the  contract  price  and 
the  cost  to  the  plaintiff  of  doing  the  work.'  A  complaint  which 


"The  fact  that  the  services  to  be  per- 
formed under  the  contract  were  to  be 
or  were  performed  in  a  foreign  coun- 
try does  not  affect  his  right  to  main- 
tain an  action  in  the  courts  of  this 
state  against  an  administrator  ap- 
pointed here.  It  is  not  contended 
that  the  contract  did  not  survive,  nor 
are  any  authorities  cited  to  sustain  re- 
spondent's contention.  In  Janin  u. 
Browne,  59  Cal.  37,  it  is  said: 
'Where  the  contract  of  the  deceased 
is  of  an  executory  nature,  and  the  per- 
sonal representative  can  fairly  and 
sufficiently  execute  all  the  deceased 
could  have  done,  he  may  do  so,  and 
enforce  the  contract  (Parsons  on  Con- 
tracts, 131),  e  converso,  the  personal 
representative  is  bound  to  complete 
such  a  contract,  and,  if  he  does  not, 
may  be  made  to  pay  damages  out  of 
the  assets.  (Siboni  v.  Kirkman,  1 
Mees.  &  W.  418.)'  In  1  Chitty  on 
Contracts  (11th  Am.  ed.),  138,  it  is 
said :  'It  is  a  presumption  of  law  that 
the  parties  to  a  contract  bind  not 
only  themselves,  but  their  personal 
representatives.  Executors,  therefore, 
are  held  to  be  liable  on  all  contracts 
of  the  testator  which  are  broken  in 
his  life-time,  and  with  the  exception 
of  contracts  in  which  personal  skill 
or  taste  is  required,  on  all  such  con- 
tracts broken  after  his  death;  and 
such  parties  may  likewise  sue  on  a 
contract,  although  they  are  not  named 
therein.'  The  cause  of  action  is  trans- 
itory in  its  nature,  and  might  have 
been  maintained  against  Blythe,  had 
he  lived,  in  any  jurisdiction  in  which 


he  might  have  been  served  with 
process ;  and  hence  this  administrator 
is  properly  sued  here  without  refer- 
ence to  where  the  contract  was  made, 
or  was  to  be  performed." 

'  Crescent  Mnfg.  Co.  v.  Nelson  Mnfg. 
Co.,  100  Mo.  325,  per  Black,  J. ;  "In 
the  recent  case  of  the  Black  Eiver 
Lumber  Co.  v.  Warner,  93  Mo.  374,  we 
had  occasion  to  consider  a  like  ques- 
tion. In  that  case  the  plaintiff  agreed 
to  furnish  the  timber  and  saw  and  de- 
liver to  defendant  at  a  specified  place 
a  quantity  of  lumber  of  a  particular 
character,  for  named  prices.  The  de- 
fendant refused  to  complete  the  con- 
tract, after  it  had  been  partly  execut- 
ed ;  and,  as  to  lumber  not  yet  sawed, 
we  held  the  measure  of  damages  was 
the  difference  between  the  contract 
price  and  the  cost  of  furnishing  the 
logs,  manufacturing  the  lumber  and 
delivering  it  at  the  designated  place, 
thus  allowing  the  plaintiff  to  recover 
for  any  profits  it  might  have  made  had 
the  contract  been  fully  performed  on 
both  sides.  The  only  substantial  dif- 
ference between  this  case  and  that  one 
is,  that  here  the  plaintiff  was  to  manu- 
facture furnished  plain  wire  into  barb- 
ed wire,  and  there  plaintiff  furnished 
all  the  material.  This  difference  does 
not  affect  the  measure  of  damages. 
The  present  case  is  like  that  of  United 
States  V.  Speed,  8  Wall.  (U.  S.)  77, 
where  the  United  States  agreed  to  fur- 
nish the  hogs  and  Speed  agreed  to 
slaughter  them,  and  the  same  rule  was 
applied.  The  difference  between  the 
contract  price  and  the  cost  to  plaintiff 
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pleads  a  contract,  shows  a  breach,  and  alleges  damages  directly 
resulting  therefrom,  states  a  cause  of  action,  without  showing 
in  what  particular  manner  such  damages  occurred.'  Where  a 
contract  for  the  delivery  of  goods  by  the  plaintiff  to  the  defend- 
ant, which  contemplated  sales  thereof  to  others,  and  ,upon  ful- 
fillment by  the  plaintiff,  required  the  defendant  to  settle  in  one 
of  three  modes  on  a  certain  day,  and  defendant  did  not  do  as 
required,  the  rule  will  be  adhered  to  that  general  indebitatus 
assumpsit  for  goods  sold  and  delivered  will  not  lie,  but  that  an 
action  of  special  assumpsit  counting  on  the  contract  may  be 
maintained;  damages  to  be  assessed  at  the  contract  price. ^ 
Where  the  plaintiffs  operated  defendant's  elevator  under  a  writ- 
ten contract  providing  for  a  compensation  to  them  of  half  a 
cent  per  bushel  for  all  grain  transferred  by  them  from  defend- 
ant's cars  to  vessels,  each  party  having  the  right  to  terminate 
the  contract  on  giving  ninety  days'  notice,  and,  without  giving 
such  notice,  defendant  took  possession  of  the  elevator,  and  the 
previous  day  defendant  had  written  plaintiffs  as  to  certain 
grain  expected  to  arrive,  directing  them  what  lots  to  keep  sepa- 
rate, and  requesting  them  to  load  certain  portions  thereof  on 
steamers  named,  it  was  held  that  the  jury  were  properly  al- 
lowed to  consider  whether  this  did  not  contemplate  the  im- 
mediate handling  of  the  grain  in  question,  so  that,  in  estimating 
damage  for  defendant's  breach  of  contract,  the  loss  of  the  profits 

of  doing  the  work  is  the  true  measure  committed  a  breach  of  that  stipula- 

of  damages  in  this   and  like  cases,  tion  and  of  the  contract.    While  the 

Devlin  v.  Mayor,  63  N.  Y.  8;  Hinck-  plaintiffs  could  not  maintain  for  this 

ley  V.  Steel  Co.,  121  U.  S.  264;  Nilson  breach    an    action  of  indebitatus  as- 

■V.  Morse,  52  Wis.  240."  simipsit  for  goods  sold  and  delivered, 

'  Johnson  v.  Gilmore  (S.  Dak.  1894) ,  they  could  maintain  an  action  of  spe- 

60  N.  W.  Rep.  1070.  cial  assmnpsit   counting  on  the  writ- 

^ Thomas  Mnfg.  Co.  v.  Watson,  85  ten  contract  and  its  breach.     Hunne- 

Maine,   300,   per  Emery,  J.:      "The  man  ?;.  Inhabitants  of  Grafton,  10  Met. 

plaintiffs  delivered  the  rakes  within  (Mass.)  454,  459.     The  declaration  in 

the  stipulated  time,   and  they  were  this   action   contains   such    a  special 

received  by  the  defendant.     He  did  count,  and  under  it  the  plaintiffs  are 

not,   however,  make   any   settlement  entitled  to  recover  damages,  which 

for  them  in  either  stipulated  mode,  are  to  be   assessed    at    the   contract 

nor  in  any  mode,  nor  is  there  any  price,   since  the  defendant   can  not 

provision  in  the   contract    releasing  successfully  dispute  the  full  value  of 

him  from  the  stipulation  for  a  settle-  notes  indorsed  or  signed  by  himself." 
meut  on  the  day  named.     He  thus 
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of  such  handling  might  be  considered.'  In  an  action  on  a 
written  contract,  to  recover  unliquidated  damages  resulting 
from  its  breach,  it  is  error  to  refuse  evidence  on  the  measure 
of  damages,  when  tendered  by  defendant." 

§  1721.  The  same  subject  continued. — Where  a  real  estate 
broker  negotiated  a  sale  of  land  for  a  person  who  had  contract- 
ed with  him,  in  writing,  to  convey  it  to  the  intending  pur- 
chaser, and  was  to  receive  his  commission  from  the  purchaser, 
he  may  sue  the  vendor  upon  his  breach  of  contract  by  re- 
fusing to  convey,  upon  showing  that  the  purchaser  was 
ready  to  take  the  land  and  pay  for  it.  '  In  such  case,  the 
measure  of  plaintiff's  damages  is  the  amount  he  would  have 
received  as  commission  from  the  intending  purchaser  had 
defendant  complied  with  his  contract.' 


'Dykema  v.  Minneapolis,  etc.,  R. 
Co.,  101  Mich.  47 ;  59  N.  W.  Rep.  447, 
per  McGrath,  0.  J. :  "The  court  held 
that,  under  the  contract,  defendant 
was  under  no  obligation  to  deliver 
any  grain  for  transfer,  but  that,  inas- 
much aa  defendant  had,  on  October 
19th,  given  instructions  respecting  the 
transfer  of  290,766  bushels,  it  was  left 
to  the  jury  to  determine  whether  the 
immediate  handling  of  that  grain  was 
not  contemplated ;  and  the  sole  con- 
troversy is  as  to  the  submission  to  the 
jury  of  that  item.  There  was  no  such 
uncertainty  about  the  terms  of  this 
■contract  as  was  the  case  in  Davie  v. 
Lumberman's  Mining  Co.,  93  Mich. 
491 ;  53  N.  W.  Rep.  625.  Here  the 
contract  was  definite,  and  evidently 
contemplated  the  transfer  of  such 
grain  as  was  received  by  the  railway 
company  in  the  usual  course  of  busi- 
ness. We  find  no  error  in  the  rec- 
ord, to  defendant's  prejudice,  and  the 
judgment  is  affirmed." 

^Dietert  v.  Friday  (Texas  Civ.  App. 
1893),  22  S.  W.  Rep.  291. 

3  Atkinson  v.  Pack,  114  N.  Car.  597, 
19  S.  E.  Bep.  628,  per  Macrae,  J.: 
"The  defendant  seems  to  admit  that 
141 


there  was  a  breach  of  contract  on  his 
part  with  some  one,  but  he  contends 
that  it  was  with  Harding,  and  that 
the  latter  is  the  party  responsible  to 
plaintiffs  for  their  commissions.  But 
there  were  plainly  two  contracts  made 
by  plaintiffs — the  one  with  defendant, 
the  effect  of  which  was  that  plaintiffs 
would  provide  a  purchaser  of  the  land 
at  the  agreed  price,  commissions  to  be 
paid  by  the  purchaser;  the  other  with 
the  purchaser  that  he  would  pay  the 
plaintiffs'  commissions  upon  the  con- 
clusion of  the  sale.  If  through  the 
negotiation  of  plaintiffs  the  parties 
had  been  brought  together  and  had 
concluded  the  trade  between  them, 
the  plaintiffs  would  have  been  entitled 
to  their  commissions  from  Harding, 
the  purchaser,  according  to  the  terms 
of  their  contract.  But  this  action  is 
for  damages.  The  graVamen  of  the 
charge  is  that  defendant  committed 
the  wrong  and  injury  upon  plaintiffs 
by  a  refusal,  without  cause,  to  comply 
with  his  contract  with  plaintiffs  to 
sell  the  land  to  plaintiff's  principal, 
with  the  distinct  understanding  that 
plaintiffs  were  to  be  compensated  by 
the  purchaser.  The  natural  effect  and 
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§  1722.  Action  for  future  profits  on  other's  continued 
breach. — Where  one  party  to  a  contract  violates  some  of  its 
substantial  provisions,  so  as  to  deprive  the  other  party  of  the 
benefits  of  the  contract,  and  manifests  an  intention  to  con- 
tinue  such  breaches,  the  other  party  may  abandon  further  per- 
formance of  the  contract,  and  sue  for  future  profits,  although 
such  breaches  did  not  amount  to  a  physical  obstruction  or 
prevention  of  performance  by  the  other  party.  And  the  right 
to  do  so  is  not  lost  by  a  previous  suit  for  damages  for  breach 
of  the  contract,  where  the  breaches  of  the  contract  continue 
after  the  bringing  of  such  suit.'      Where  a  complaint  alleged 


consequence  of  this  refusal  by  de- 
fendant was  the  loss  by  plaintiffs  of 
their  commissions;  and,  in  arriving 
at  the  measure  of  damages,  his  honor 
(trying  the  case,  by  consent,  without 
a  jury)  considered  the  amount  of  com- 
missions agreed  upon.  The  case  of 
Cavenderv.  Waddingham,  2  Mo.  App. 
551,  is  very  muchlike  ourown.  There 
the  plaintiffs  were  employed  by  de- 
fendant to  purchase  for  him  a  certain 
lot  of  land,  but  the  plaintiffs'  commis- 
sions were  to  be  paid  by  the  vendors. 
Plaintiffs  made  the  negotiation,  pro- 
cured the  deed  to  be  made  to  defend- 
ant according  to  the  contract,  and 
tendered  the  same,  demanding  the 
purchase-money  for  the  vendors.  De- 
fendant refused  to  comply  with  this 
contract,  and  plaintiffs  sued  him  to 
recover  damages  for  the  loss  of  their 
commissions  by  reason  of  the  refusal 
by  defendant  to  comply  with  the  con- 
tract. It  was  held  that  plaintiffs  had 
shown  good  cause  of  action  against 
defendant.  There  having  been,  then, 
a  contract  between  plaintiffs  and  de- 
fendant, and  defendant  having  re- 
fused to  perform  his  part  of  it  without 
fault  of  plaintiffs,  they  are  entitled  to 
recover  as  damages  such  sum  as  will 
compensate  them  for  the  loss  sus- 
tained by  the  breach  of  contract  by 
defendant.  The  measure  of  this 
damage    is    easily    ascertained — the 


amount  of  commissions  which  plaint- 
iffs would  have  been  entitled  to  re- 
ceive from  the  purchasers  if  the  con- 
tract had  been  carried  out." 

'  Lake  Shore,  etc.,  R.  Co.  v.  Rich- 
ards, 152  111.  591;  38  N.  E.  Eep.  773, 
per  Shope,  J.:  "The  question  here 
presented  has  not  been  directly  in- 
volved in  any  of  the  cases  heretofore 
considered  b}'  the  court.  In  the  cases 
of  FoxD.  Kitton,  19111.  519;  McPher- 
son  V.  Walker,  40  111.  371 ;  Chamber 
of  Commerce  v.  Sollitt,  43  111.  519; 
Follansbee  v.  Adams,  86  111.  13,  and 
Kadish  v.  Young,  108  111.  170,— the 
questions  involved  were  determined 
upon  principles  analogous,  in  some 
respects,  to  those  which  must  control 
in  this  case.  In  Kadish  v.  Young,  108 
111.  170,  a,  contract  was  made  for  the 
future  delivery  of  grain.  On  the  day 
succeeding  the  making  of  the  con- 
tract the  purchasers  gave  notice  to  the 
seller  that  they  would  not  be  bound 
by  it,  and  the  question  was  whether 
such  notice  created  a  breach  of  the 
contract,  and  imposed  on  the  seller 
the  obligation  to  resell  the  barley  on 
the  market,  or  make  a  forward  con- 
tract for  tlie  purchase  of  other  grain 
of  like  amount  and  time  of  delivery, 
within  reasonable  time  after  the  no- 
tice, and,  if  he  sold,  to  credit  the  pur- 
chaser with  the  amount  of  the  sale, 
or  give  him  the  benefit  of  such  for- 
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that  defendant,  who  held  an  option  on  land,  had  agreed  with 
plaintiffs  that  each  should  give  his  efforts  to  the  sale  of  the 
property  covered  by  the  option,  and  divide  all  profits  derived 


ward  contract;  or  whether,  notwith- 
standing the  notice,  the  seller  had  the 
legal  right  to  wait  until  the  day  of 
delivery  under  the  contract,  and  then 
resell  and  charge  the  purchaser  with 
the  difference.  And  it  was  held  that 
the  seller  was  not  bound  to  act  upon 
the  notice,  but  was  entitled,  notwitl^- 
standing,  to  tender,  etc.,  on  the  day 
for  delivery  fixed  by  the  contract.  In 
the  opinion,  by  the  late  Mr.  Justice 
Scholfield,  the  authorities  were  re- 
vie  wed,  and  the  cases  of  Cort  v .  Amber- 
gate,  etc.,  Ey.  Co.,  6  Eng.  Law  &  Eq. 
230;  Hochstert).  De  Latour,  20  Eng. 
Law  &  Eq.  157 ;  Frost  v.  Knight,  L.  E. 

7  Exch.  Ill;  Roper  v.  Johnson,  L.  E. 

8  C.  P.  167;  4  Moak  Eng.  E.  397,— 
and  other  English  and  American 
cases,  are  commented  upon,  approved, 
and  are  held  not  to  be  in  conflict  with 
Leigh  V.  Paterson,  8  Taunt.  540 ;  Phill- 
potts  V.  Evans,  5  Mees.  &  W.  475; 
Eipley  v.  McClure,  4  Exch.  344,— 
and  other  cases  in  which  it  is  held 
that  a  party  to  a  contract  to  be  per- 
formed in  the  future  can  not  create 
a  breach  by  merely  giving  notice  that 
he  will  not  perform.  It  will  be  found, 
upon  examination  of  Kadish  d.  Young, 
that  the  learned  writer  clearly  recog- 
nized the  doctrine,  that  the  party  re- 
ceiving the  notice  might  have  acted 
upon  it,  and  accepted  and  treated  the 
contract  as  broken.  In  Fox  v.  Kitton, 
19  111.  519,  the  question  was  whether, 
when  a  party  agrees  to  do  an  act  at 
a  future  time,  and,  before  the  time 
for  performance  arrives,  declares  he 
will  not  keep  his  contract,  but  repudi- 
ates it,  the  other  party  may  act  on 
such  declaration,  and  treat  the  con- 
tract as  at  an  end.  And  on  the  au- 
thority of  Phillpotts  V.  Evans,  5  M. 
&  W.  475,  and  Hochster  v.  De  La- 


tour,  20  Eng.  L.  &  Eq.  157,  it  was 
held  that  he  might  do  so.  It  will  be 
found,  also,  in  McPherson  v.  Walker, 
40  111.  371,  and  Chamber  of  Commerce 
».  Sollitt,  43  111.  519,  that  Cort  v.  Am- 
bergate,  etc.,  Ey.  Co.,  6  Eng.  L.  &  Eq. 
230;  Hochster  v.  De  Latour,  20  Eng. 
L.  &  Eq.  157,  and  other  English  and 
American  cases  holding  the  same  doc- 
trine, are  cited  with  approval,  and 
relied  upon  as  sustaining  the  decision 
in  those  cases.  In  Mersey,  etc.  Iron, 
Co.  »-.  Naylor,  9  Q.  B.  Div.  648,  Jessel, 
M.  E.,  reaflSrms  and  approves  the  doc- 
trine of  Freeth  v.  Burr,  and  holds  that 
the  question  of  whether  there  has  been 
a  renunciation  of  the  contract  by  the 
defendant  is  a  question  of  fact,  to  be 
determined  b}'  the  consideration  of 
the  nature  of  the  breach,  and  the  cir- 
cumstances under  which  it  occurred. 
The  case,  however,  went  off  upon  the 
holding  that  the  circumstances  were 
not  sufficient  to  evince  a  determina- 
tion on  the  part  of  the  defendant  to 
put  an  end  to  the  contract,  and  to  be 
no  longer  bound  by  it.  The  decision 
was  affirmed  by  the  house  of  lords  on 
appeal.  Lord  Selborne  there  saying : 
'You  must  look  at  the  actual  circum- 
stances of  the  case  in  order  to  see 
whether  the  one  party  to  the  contract 
is  relieved  from  its  future  perform- 
ance by  the  conduct  of  the  other.  You 
must  examine  what  that  conduct  is, 
so  as  to  see  whether  it  amounts  to  a 
renunciation, — to  an  absolute  refusal 
to  perform  the  contract, — such  as 
would  amount  to  a  rescission  if  he 
had  the  power  to  rescind,  and  whether 
the  other  party  may  accept  it  as  a 
reason  for  not  performing  his  part; 
and  I  think  that  nothing  more  is  nec- 
essary, in  the  present  case,  than  to 
look  at  the  conduct  of  the  parties,  and 
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therefrom  equally,  and  it  further  set  forth  the  sale,  the  amount 
of  profits  realized  by  defendant,  and  his  refusal  to  divide  in 
accordance  with  the  agreement,  it  was  held  that  the  complaint 
stated  a  cause  of  action.' 

§  1723.   Action  on  building  contract — Florida  statute. — In  an 

action  for  the  reasonable  value  of  labor  done  and  materials 
furnished  in  the  erection  of  a  building,  where  the  defendant 
alleges  that  the  work  done  and  materials  furnished  were  in  pur- 
suance of  a  written  contract,  a  finding  by  the  court  that  the 
alleged  contract  never  had  been  recorded,  and  was  therefore 
wholly  void,  is  equivalent  to  a  finding  that  there  was  no  writ- 
ten contract,  and  that  no  labor  was  done  and  no  materials  were 
furnished  under  it,  and  it  is  immaterial  whether  the  work  and 
materials  were  or  were  not  in  accordance  with  the  terms  of  the 
unrecorded  written  contract.*     In  an  action  on  a  building  con- 


see  whether  anything  of  that  kind 
has  taken  place  here.'  Mersey,  etc., 
Iron  Co.  V.  Naylor,  L.  R.  9  App.  Cas. 
434.  See  also,  Roper  v.  Johnson,  L. 
R.  8  C.  P.  167 ;  Ex  parte  Stapleton, 
L.  R.  10  Ch.  Div.  586 ;  Blanche  v.  Col- 
burn,  8  Bing.  14;  Danube,  etc.,  Ry. 
Co.  II.  Xenos,  13C.  B.  (N.  S.)  825.  In 
Smith  V.  Lewis,  24  Conn.  624,  the  doc- 
trine as  announced  in  Cort  v.  Amber- 
gate,  etc.,  Ry.  Co.,  6  Eng.  L.  &  Eq.  230, 
was  approved  and  followed,  and  again 
reaffirmed  in  the  same  case.  Smith  v. 
Lewis,  26  Conn.  110.  In  these  cases 
the  holding  was  that,  under  a  con- 
tract containing  mutual  and  depend- 
ent covenants,  a  refusal  on  the  part 
of  the  defendant  to  perform  obvi- 
ated the  necessity  of  performance, 
or  tender  of  performance,  on  the  part 
of  the  plaintiff,  after  such  refusal. 
See  also,  United  States  v.  Behan,  110 
U.  S.  338;  Crabtree  v.  Messersmith, 
19  Iowa,  179;  Holloway  v.  Griffith, 
32  Iowa,  409;  Duganw.  Anderson,  36 
Md.  567;  Burtis  v.  Thompson,  42 
N.  Y.  246;  Howard  v.  Daly,  61  N.  Y. 
362 ;  Smoot's  Case,  15  Wall.  (U.  S.)  36 ; 


Dingley  v.  Oler,  117  U.  S.  490,  503 ; 
Mountjoy  v.  Metzger,  9  Phila.  (Pa.) 
10;  12  Am.  Law  Reg.  (N.S.)  442." 

'  Michel  V.  Colegrove,  19  N.  Y.  Supl. 
715. 

^Rebman  v.  San  Gabriel  Land  Co., 
95  Cal.  390,per  Vanclief , 0 . :  "The ques- 
tion involved  relates  merely  to  the 
construction  of  section  1183  of  the 
Code  of  Civil  Procedure,  and  has 
been  expressly  and  specifically  de- 
cided by  this  court  adversely  to  the 
contention  of  appellant.  Kellogg  v. 
Howes,  81  Cal.  170;  Schallert-Ganahl 
L.  Co.  V.  Neal,  90  Cal.  213 ;  Willamette 
S.  M.  Co.  V.  Los  Angeles  College  Co., 
94  Cal.  229;  Holland  D.Wilson,  76 
Cal.  434.  In  Williamette  S.  M.  Co.  v. 
Los  Angeles  College  Co.,  94  Cal.  229, 
it  is  said  that  the  effect  of  failing  to 
record  a  building  contract  'was  to 
render  the  contract  wholly  void'  for 
all  purposes.  It  can  not  be  the  basis 
of  a  recovery  by  the  contractor  against 
the  owner,  nor  can  it  be  looked  to  for 
the  purpose  of  determining  the  amount 
for  which  the  owner  is  liable,  or  when 
any  payment  is  to  be  made." 
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tract  which  provided  that  no  money  should  be  payable  unless 
certified  to  by  the  architect,  a  declaration  by  the  builder  which 
sets  out  the  contract  and  alleges  that  he  "performed  each  and 
every  requirement  by  him  contracted,  as  set  forth  in  the  con- 
tract," is  sufficient  without  alleging  a  certificate  from  the  archi- 
tect, since  the  statute  provides  that  it  shall  be  lawful  to  aver, 
generally,  performance  of  conditions  precedent,  and  that  the 
opposite  party  shall  not  deny  such  averment  generally,  but 
must  specify  the  conditions  precedent  the  performance  of  which 
he  intends  to  contest.* 


§  1724.   Where  arbitration  stipulated — Plans  as  evidence. — 

Where  a  building  contract  stipulated  that  if  alterations  were 
ordered,  and  their  value  disputed,  they  should  be  valued  by 
two  competent  persons,  and  these  might  choose  an  umpire, 
whose  decision  should  be  final,  it  was  held  that  the  builder 
could  not  sue  for  extras  until  he  had  attempted  an  arbitration.'' 


'  Wilcox  V.  Stephenson,  11  So.  Eep. 
669;  30  Fla.  377,  per  Taylor,  J.: 
"There  can  be  no  doubt  that  provis- 
ions like  the  one  under  consideration 
incorporated  into  contracts  for  the 
erection  of  buildings  and  other  works 
and  structures  are  fully  recognized  by 
the  courts  as  being  proper,  and  en- 
tirely valid  and  binding  on  the  con- 
tracting parties;  and  that  they  will 
be  held  strictly  to  its  terms  unless 
some  legally  recognizable  excuse  is 
presented  for  the  failure  to  comply 
therewith.  Howards.  Pensacola,  etc., 
R.  Co.,  24  Fla.  560;  5  So.  Rep.  356; 
Finegan  &  Co.  v.  L'Engle,  8  Fla.  413; 
Hanover  Fire  Ins.  Co.  v.  Lewis,  28 
Fla.  209;  10  So.  Rep.  297.  But,  be- 
cause compliance  with  such  a  provis- 
ion is,  unless  legally  excused,  a  con- 
dition precedent  to  the  party's  right 
to  sue  upon  the  contract,  furnishes  no 
reason,  under  the  liberal  statutes  reg- 
ulating pleadings  in  this  state,  why 
performance  of  such  condition  prece- 
dent should  be  specifically  and  speci- 
ally averred  in  the  declaration." 


2  Ball  ».  Dowd,  26  Ore.  14;  37  Pac. 
Rep.  70,  per  Moore,  J.:  "An  agree- 
ment to  refer  all  matters  of  dispute 
that  may  arise  under  an  executory 
contract  would  oust  courts  of  jurisdic- 
tion (Delaware  &  H.  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  50  N.  Y.  250), 
and,  therefore,  such  an  agreement 
does  not  bar  a  party's  remedy  by  ac- 
tion at  law,  or  by  suit  in  equity  (Smith 
V.  Boston,  etc.,  R.  Co.,  36  N.  H.  458). 
But,  while  a  party  may  withdraw  an 
agreement  to  submit  all  matters  of  dis- 
pute to  arbitration,  he  can  not  with- 
draw from  an  agreement  to  submit  a 
particular  question  to  the  judgment  of 
a  third  person  for  the  purpose  of  ascer- 
taining some  particular  fact.  United 
States  V.  Robeson,  9  Pet.  (U.  S.)  319. 
If  the  work  is  to  be  done  or  materials 
are  to  be  furnished  to  the  satisfaction 
or  acceptance  of  a  third  person,  or  the 
amount  to  be  paid  is  dependent  on  his 
decision  as  to  quantity,  quality,  orprice 
of  materials  or  workmanship,  such  pro- 
vision is  a  condition  precedent,  and 
must  be  complied  with  before    any 
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Upon  suit  by  a  contractor  for  the  reasonable  value  of  extra  work, 
without  setting  out  the  building  contract,  the  defense  that  its 
value  has  not  been  submitted  to  arbitrators,  as  stipulated  by 
the  contract,  is  waived  by  pleading  to  the  merits.^  Where  a 
contract  for  the  construction  of  a  house  stipulates  that  the  work 
shall  be  done  according  to  the  attached  plans  and  specifications, 
and  a  dispute  arises  as  to  how  part  of  the  work  should  be  done, 
the  builder  may  put  in  evidence  a  plan  not  attached  to  the  con- 
tract, but  which  was  exhibited  to  him  at  the  time  he  made  the 
contract,  as  explaining  how  the  work  should  be  done  about 
which  the  dispute  subsequently  arose.  And  if  such  plan  varies 
from  another  plan  that  was  attached  to  and  made  a  part  of  the 
contract,  the  builder  may  show  that  the  architects  who  drew 
the  plans  and  supervised  the  work  explained  the  variance  to 


cause  of  action  exists.  Smith  v.  Bos- 
ton, etc.,  R.  Co.,  36  N.  H.  458.  This 
doctrine  probably  had  its  origin  in  the 
case  of  Scott  v.  Avery,  5  H.  L.  Cas.  811, 
in  which  it  was  held  that  no  agree- 
ment of  the  parties  can  oust  the  courts 
of  law  of  jurisdiction,  but  that  a  cove- 
nant to  submit  some  particular  fact, 
or  to  determine  an  amount  due  from 
one  party  to  the  other,  was  a  condition 
precedent  to  any  right  of  action.  In 
an  exhaustive  note  to  the  case  of  Kin- 
ney V.  Baltimore,  etc.,  Association, 
35  W.  Va.  38.5;  14  S.  E.  Bep.  8;  15 
Lawyers'  Rep.  Ann.  142,  the  learned 
editor  has  collated  a  list  of  cases  in 
the  American  courts  in  which  the  dis- 
tinction of  Scott  V.  Avery  has  been 
observed,  and  among  them  that  of 
Holmes  v.  Richet,  56  Cal.  307,  which 
was  an  action  to  foreclose  a  mechanic's 
lien.  There  the  contractor  claimed  a 
lien  for  extra  work  upon  a  building 
under  a  contract  which  provided  that 
if  any  dispute  should  arise  repecting 
the  true  value  of  the  extra  work,  or 
work  omitted,  the  same  should  be 
valued  by  two  competent  persons  — 
one  employed  by  the  owner,  and  the 
other  by  the  contractor — and  in  case 
they  could  not  agree  these  two  should 


have  power  to  name  an  umpire,  whose 
decision  should  be  binding  on  all 
parties.  The  court  held  that  no  right 
of  action  accrued  to  the  contractor, 
for  the  extra  work  done  by  him,  until 
the  same  was  valued,  or  some  good 
and  sufficient  excuse  for  a  failure  to 
value  the  same  in  accordance  with 
the  agreement  was  shown.  This  de- 
cision was  approved  in  Scammon  v. 
Denio,  72  Cal.  393;  14  Pac.  Rep.  98, 
which  was  also  an  action  to  foreclose 
a  mechanic's  lien,  embracing  a  claim 
for  extra  work  done  under  a  contract 
providing  that  such  claim  should  be 
submitted  to  arbitration.  In  ^leyers 
V.  Pacific  Construction  Co.,  20  Ore. 
603 ;  27  Pac.  Rep.  584,  it  was  held  that 
where  a  contract  provided  that  dis- 
putes arising  between  parties  should 
be  submitted  to  some  certain  person 
for  settlement,  whose  decision  should 
be  final,  it  was  incumbent  upon  the 
plaintiff,  in  an  action  upon  the  con- 
tract, to  allege  and  prove  a  compliance 
with  that  condition." 

■Chamberlain  v.  Hibbard,  26  Ore. 
428;  38  Pac.  Rep.  437,  citing  Winter  v. 
Norton,  1  Ore.  42  ;  Hopwood  r.  Patter- 
son, 2  Ore.  49,  and  distinguishing  Ball 
V.  Dowd,  26  Ore.  14;  37  Pac.  Rej).  70. 
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him,  and  stated  that  the  work  should  be  done  as  indicated 
by  the  specification  that  was  not  attached  to  the  contract.' 

§  1735.  Architect's  certificate — Demurrer. — In  an  action  to 
recover  the  last  payment  on  a  building  contract,  such  contract 
stipulating  for  payment  on  the  architect's  certificate  that  the 
work  is  complete,  a  complaint  is  insuflicient  which  neither 
avers  that  such  certificate  has  been  procured,  nor  that  it  is 
unreasonably  withheld.^  The  court  could  entertain  an  objec- 
tion to  the  complaint  on  this  ground  although  first  made  at  the 
close  of  plaintiff's  evidence,  under  the  New  York  code,  which 
provides  that  a  defendant  may  object  to  a  complaint,  for  failure 
to  show  a  cause  of  action,  on  the  trial,  although  the  objection 


1  Myer  v.  Fruin  (Texas  1891),  16  S. 
W.  Rep.  868,  per  Collard,  J. :  "The  in- 
terpretation of  the  plans,  under  the 
circumstances,  became  a  binding  part 
of  the  contract.  A  different  version 
of  it  afterwards,  requiring  the  cellars 
to  be  floored,  would  have  been  unjust, 
fraudulent  and  improper.  The  con- 
tract and  plans  furnished  no  sufficient 
and  satisfactory  solution  of  the  mat- 
ter. 1  Greenleaf  on  Evidence,  §  283, 
note  a,  and  authorities  cited,  and 
especially  Thorington  v.  Smith,  8  Wall. 
1 ;  Bruner  v.  Strong,  61  Texas,  555 ; 
also,  Greenleaf  on  Evidence,  §  286; 
Stoops  V.  Smith,  100  Mass.  63." 

2  Weeks  v.  O'Brien,  141  N.  Y.  199; 
36  N.  E.  Rep.  185,  per  curiam:  "The 
complaint  was  dismissed,  on  the 
ground  that  it  contained  no  averment 
that  the  architect  unreasonably  with- 
held his  certificate  of  the  completion 
•of  the  building.  The  complaint  was 
defective  in  this  respect.  By  the  true 
construction  of  the  building  contract, 
the  procuring  by  the  plaintiff  of  the 
certificate  of  the  architect  that  the 
building  had  been  completed  was  a 
condition  precedent  to  his  right  to  re- 
cover, under  the  contract,  the  last  in- 
stallment of  $6,158,  for  which  this 
action  is  brought.  To  meet  this  con- 
dition, and  to  show  a  right  of  action, 


it  should  have  been  averred  in  the 
complaint,  either  generally  or  spe- 
cially, that  the  conditions  precedent 
had  been  performed,  or  if  the  plaintiff 
relied  upon  a  matter  excusing  him 
from  procuring  the  certificate,  the 
facts  should  have  been  stated.  Thomas 
.;.  Fleury,  26  N.  Y.  26 ;  Bowery  Nat. 
Bank  v.  ilayor,  etc.,  of  New  York,  63 
N.  Y.  336;  Doll  v.  Noble,  116  N.  Y. 
230;  22  N.  E.  Rep.  406;  Oakley  v. 
Morton,  11  N.  Y.  25.  The  complaint 
neither  averred  that  the  certificate  had 
been  procured,  nor  that  it  was  unrea- 
sonably withheld.  A  copy  of  the  con- 
tract containing  the  provision  as  to 
the  architect's  certificate  was  annexed 
to  the  complaint.  The  action  was 
upon  the  contract,  and  the  complain- 
ant alleged  performance  by  the  plaint- 
iff, and  that  the  building  had  been 
substantially  completed  according  to 
its  terms.  The  contract  made  the 
architect's  certificate  the  evidence  of 
that  fact,  and  the  plaintiff  could  not 
recover  upon  an  allegation  of  perform- 
ance, upon  proving  that  the  building 
had  in  fact  been  completed  without 
procuring  the  architect's  certificate,  or 
showing  that  it  had  been  unreason- 
ably refused,  or  that  the  defendant 
had  waived  its  production." 
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has  not  been  taken  by  demurrer  or  answer.'  In  such  action, 
where  it  appeared  that  defendant  undertook  the  completion  of 
the  work  himself,  under  a  provision  of  the  contract,  thereby 
rendering  the  architect's  certificate  unnecessary  to  enable 
plaintiff  to  recover  the  difference  between  the  last  installment 
and  the  amount  expended  in  completing  the  work,  the  court 
erred  in  dismissing  the  complaint  for  failure  to  aver  that  the 
architect's  certificate  was  unreasonably  withheld.* 


§  1726.   RecoTcry  for  work  on  house  which  is  destroyed. — 

The  general  rule  in  this  country  is  that  where  one  is  to  make 
repairs  on  a  house  of  another,  under  a  special  contract,  or  is 
to  furnish  a  part  of  the  work  and  materials  used  in  the  erection 
of  a  house,  and  his  contract  becomes  impossible  of  performance 
on  account  of  the  destruction  of  the  house,  he  may  recover  for 
the  work  he  has  done  and  the  material  he  has  furnished.'  It 
is  well  established  that,  where  one  contracts  to  furnish  labor 


'Weeks  v.  O'Brien,  141  N.  Y.  199; 
36  N.  E.  Eep.  185. 

MVeeks  v.  O'Brien,  141  N.  Y.  199; 
36  N.  E.  Rep.  185,  per  curiam:  "When 
the  owner  himself  proceeds,  under  the 
contract,  to  complete  the  work,  he 
needs  no  architect's  certificate  to  ap- 
prise him  whether  the  contractor  has 
performed  his  contract.  The  owner 
does  the  work  left  undone  by  the  con- 
tractor himself;  and  the  contract  pro- 
vides how,  in  that  case,  the  expense 
shall  be  adjusted,  as  between  him  and 
the  contractor.  It  is  to  be  deducted 
from  the  amount  unpaid  in  the  con- 
tract, and  that  amount  the  owner  is 
assumed  to  know.  Where  the  con- 
tractor in  that  case  sues  for  any  in- 
stallment, it  is  open  to  the  owner  to 
show  how  much  he  has  expended  in 
completing  the  work,  and  what  al- 
lowances ought  to  be  made  for  defec- 
tive work,  or  any  matter  going  in  re- 
duction to  the  claim  made.  The 
complaint  was  defective  in  omitting 
suitable  allegations  for  this  cause  of 
action.  But  the  plaintiff  asked  to  go 
to  the  jury  upon  this  ground,  and  the 


trial  judge  put  the  nonsuit  exclusively 
upon  the  ground  that  the  complaint 
failed  to  aver  that  a  certificate  was 
unreasonably  refused.  We  think  this 
issue  as  to  the  completion  of  the  work 
by  the  defendant  having  been  opened 
by  the  counsel  for  the  defendant,  and 
it  appearing  from  his  evidence  that  no 
certificate  was  necessary  to  enable  the 
plaintiff  to  recover  the  difference  be- 
tween the  last  installment  and  the 
amount  expended  by  the  defendant 
in  completing  the  work,  the  complaint 
should  not  have  been  dismissed  upon 
the  ground  upon  which  the  motion 
was  granted,  but  that  the  case  should 
have  gone  to  the  jury  upon  the  issue 
so  litigated." 

» Butterfield  v.  Byron,  153  Mass.  517. 
And  see  Cleary  v.  Sohier,  120  Mass. 
210;  Lordt!.  Wheeler,  1  Gray  (Mass.), 
282;  AVells  v.  Calnan,  107  Mass.  514; 
Hollis  II.  Chapman,  36  Texas,  1;  Clark 
V.  Franklin, 7  Leigh  (Va.),  1 ;  Schwartz 
V.  Saunders,  46  111.  18;  Eawsou  v. 
Clark,  70  111.  656;  Clark  v.  Busse,  82 
111.  515;  Jones  v.  Judd,  4  N.  Y.  411; 
Hargrave  u.  Conroy,  19  N.  J.  Eq.  281. 
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and  materials,  and  construct  a  chattel  or  build  a  house  on  land 
of  another,  he  will  not  ordinarily  be  excused  from  performance 
of  his  contract  by  the  destruction  of  the  chattel  or  building, 
without  his  fault,  before  the  time  fixed  for  the  delivery  of  it/ 
It  is  equally  well  settled,  on  the  other  hand,  that  when  work 
is  to  be  done  under  a  contract  on  a  chattel  or  building  which 
is  not  wholly  the  property  of  the  contractor  or  for  which  he  is 
not  solely  accountable,  as  where  repairs  are  to  be  made  on  the 
property  of  another,  the  agreement  on  both  sides  is  upon  the 
implied  condition  that  the  chattel  or  building  shall  continue 
in  existence,  and  the  destruction  of  it,  without  the  fault  of 
either  of  the  parties,  will  excuse  performance  of  the  contract 
and  leave  no  right  of  recovery  of  damages  in  favor  of  either 
against  the  other." 

§  1737.  House  destroyed  by  lightning. — A  builder  and  a 
land-owner  entered  into  a  contract  by  which  the  builder  was 
to  erect  and  finish  a  hotel  upon  the  land,  and  the  owner  was 
to  do  the  grading,  excavating,  stone  work,  brick  work,  paint- 
ing and  plumbing,  and  pay  a  certain  sum  as  follows  :  Each 
month,  seventy-five  per  cent,  of  the  value  of  the  work  of  the 
preceding  month,  the  balance  in  thirty  days  after  completion. 
The  building  was  destroyed  by  lightning  shortly  before  com- 
pletion. It  was  held  that  the  contract  was  upon  an  implied 
condition  that  the  building  when  begun  should  continue  in  ex- 
istence until  completed,  and  that  neither  party  could  recover 
damages  for  a  non-performance  of  the  contract,  but  each  might 
recover  from  the  other,  the  land-owner  for  what  he  had  paid, 

'■  Adams  v.  Nichols,  19  Pick.  (Mass.)  ment  as  applied  to  the  subject-matter, 

275;  Wells  v.  Oalnan,  107  Mass.  514;  it  is  manifest  that,  while  nothing  is 

Dermott  D.  Jones,  2  Wall.  (U.  S.)  1;  expressly  said  about  it,   the  parties 

School  Trustees  II.  Bennett,  27  N.  J.  contemplated  the  continued  existence 

Law,  513 ;    Tompkins  v.   Dudley,  25  of  that  to  which  the  contract  relates. 

N.  Y.  272.  The  implied  condition  is  a  part  of  the 

^Lord  V.  Wheeler,  1  Gray  (Mass.),  contract,  as  if  it  were  written  into  it, 

282;  Gilbert  Mfg.  Co.  v.   Butler,   146  and  by  its  terms  the  contract  is  not  to 

Mass.  82;  Eliot  N.  Bank  v.  Beal,  141  be  performed  if  the  subject-matter  of 

Mass.    566,    and    cases  there    cited;  it  is  destroyed,  without  the  fault  of 

Dexter  v.  Norton,  47  N.  Y.  62 ;  Walker  either  of  the  parties,  before  the  time 

V.  Tucker,  70  111.  527.  In  such  cases,  for  complete  performance  has  arrived, 
from  the  very  nature  of  the    agree- 
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the  builder  for  what  he  had  done  and  furnished   under  the 
contract.* 


1  Butterfield?).  Byron,  153  Mass.  517, 
per  Knowlton,  J. :  "If  the  plaintiff 
•was  not  obliged  to  make  his  contribu- 
tion of  work  and  materials  towards 
the  building  of  a  second  house,  neither 
was  the  defendant.  The  agreement 
of  each  to  complete  the  performance 
of  the  contract  after  a  building,  the 
product  of  their  joint  contributions, 
had  been  partly  erected,  was  on  an 
implied  condition  that  the  building 
should  continue  in  existence.  Neither 
can  recover  anything  of  the  other  un- 
der the  contract,  for  neither  has  per- 
formed the  contract  so  that  its  stipu- 
lations can  be  availed  of.  The  case 
of  Cook  V.  McCabe,  53  Wis.  250,  was 
very  similar  in  its  facts  to  the  one  at 
bar,  and  identical  with  it  in  principle. 
There  the  court,  in  an  elaborate  opin- 
ion, after  a  full  consideration  of  the 
authorities,  held  that  the  contractor 
could  recover  of  the  owner  a  pro  rata 
share  of  the  contract  price  for  the 
work  performed  and  the  materials 
furnished  before  the  fire.  Clark  v. 
Franklin,  7  Leigh  (Va.),  1,  is  of  sim- 
ilar purport.  What  are  the  rights  of 
the  parties  in  regard  to  what  has  been 
done  in  part  performance  of  a  con- 
tract in  which  there  is  an  implied 
condition  that  tlie  subject  to  which 
the  contract  relates  shall  continue  in 
existence,  and  where  the  contem- 
plated work  can  not  be  completed  by 
reason  of  the  destruction  of  the  prop- 
erty without  fault  of  eitljer  of  the  par- 
ties, is  in  dispute  upon  the  authori- 
ties. The  decisions  in  England  differ 
from  those  of  Massachusetts  and  of 
most  of  the  other  states  of  this  country. 
There  the  general  rule,  stated  broadly, 
seems  to  be  that  the  loss  must  remain 
where  it  first  falls,  and  that  neither 
of  the  parties  can  recover  of  the  other 
for  anything  done  under  the  contract. 
In  England,  on   authority,  and  upon 


original  grounds  not  very  satisfactory 
to  the  judges  of  recent  times,  it  is 
held  that  freight  advanced  for  trans- 
portation of  goods  subsequently  lost 
by  the  perils  of  the  sea  can  not  be  re- 
covered back.  Allison  v.  Bristol  Ins. 
Co.,  L.E.I  App.  Cas.  209,  226 ;  Byrne 
V.  Schiller,  L.  E.  6  Ex.  319.  In  the 
United  States  and  in  Continental 
Europe  the  rule  is  different.  Griggs 
V.  Austin,  3  Pick.  (Mass.)  20,  22; 
Brown  v.  Harris,  2|Gray  (Mass.),  359. 
In  England  it  is  held  that  one  who 
has  partly  performed  a  contract  on 
property  of  another,  which  is  de- 
stroyed without  the  fault  of  either 
party, can  recover  nothing,  and,  on  the 
other  hand,  that  one  who  has  ad- 
vanced payments  on  account  of  labor 
and  materials  furnished  under  such 
circumstances  can  not  recover  back 
the  money.  Appleby  v.  Myers,  L.  E. 
2  C.  P.  651;  Anglo-Egyptian  Naviga- 
tion Co.  V.  Eennie,  L.  E.  10  C.  P.  271. 
One  who  has  advanced  money  for  the 
instruction  of  his  son  in  a  trade  can 
not  recover  it  back  if  he  who  received 
it  dies  without  giving  the  instruction. 
Whincup  V.  Hughes,  L.  E.  6  C.  P.  78. 
But  where  one  dies  and  leaves  unper- 
formed a  contract  which  is  entire,  his 
administrator  may  recover  any  in- 
stallments which  were  due  on  it  be- 
fore his  death.  Stubbs  v.  Holywell 
EailwayCo.,L.E.2Ex.311.  Weareof 
opinion  that  the  consideration  which 
the  defendant  was  to  receive  was  an 
entire  sum  for  the  performance  of  the 
contract,  and  that  the  payments  made 
were  merely  advances  on  account  of 
it,  and  that,  on  his  failure  to  perform 
the  contract,  there  was  a  failure  of 
consideration  which  gave  the  plaintiff 
a  right  to  sue  for  money  had  and  re- 
ceived, and  that  the  like  failure  of 
consideration  on  the  other  side  gave 
the  defendant  a  right  to   sue  on  an 
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§  1728.  Where  work  accepted,  its  value  to  be  paid — Contract 
as  evidence. — Where  one  has  entered  into  a  special  contract  to 
perform  work  for  another,  and  has  done  the  work,  but  not  in 
"the  time  or  manner  stipulated  in  the  contract,  if  the  work  done 
is  accepted  and  used  by  the  other  party,  the  latter  is  answera- 
ble to  the  amount  he  is  benefited  upon  an  implied  promise  to 
pay  for  the  value  he  has  received.'  Thus,  where  a  building 
contractor  has  proceeded  to  construct  the  building  of  the  ma- 
terial and  in  the  manner  substantially  as  provided  for  in  the 
contract,  save  as  changed  by  orders  of  the  superintendent  of 
the  owner,  and  the  owner,  before  completion  of  the  contract, 
without  cause,  and  in  violation  of  the  contract,  takes  possession 
of  the  building,  ousts  the  contractor  therefrom,  and  refusing 
to  permit  him  to  complete  the  building  according  to  the  con- 
tract, appropriates  to  his  own  use  the  material  on  hand 
and  provided  to  be  used  for  its  construction,  the  contractor  is 
entitled  to  treat  such  contract  as  rescinded,  and  to  recover  the 
reasonable  value  of  the  work  performed  and  materials  furnished 
at  the  request  of  the  defendant.  The  building  contract  is  ad- 
missible in  evidence  as  proof  of  the  value  of  the  material  fur- 
nished and  services  rendered,  but  is  by  no  means  conclusive 
•on  that  point,  and  is  to  be  taken  with  the  other  evidence  in 
arriving  at  such  value. ^  A  caterer  who  has  failed  to  furnish 
as  good  an  entertainment  as  he  agreed  to,  although  acting 
in  good  faith,  may  recover  upon  the  contract  the  stipulated 
price,  less  a  sum  equal  to  what  it  would  have  cost  to  supply 
the  deficiency.' 

implied  assumpsit  for  work  done  and  the  plaintiff  failed  to  fully  perform 
materials  found."  his  contract,  he  could  not  recover  at 
'Everroad    v.    Schwartzkopy,    123  all  on  the  special  count,  but  might  re- 
Ind.  35 ;  McClure  v.  Secrist,  5  Ind.  31 ;  cover  on  the  common  counts  for  the 
Kerstetter  v.  Raymond,  10  Ind.  199;  reasonable  value  of  the  food  actually 
Wolcott  t).  Yeager,  11  Ind.  84;  Boyle  furnished   and    partaken.    This  was 
■».  Guysinger,   12  Ind.  273 ;  Garver  v.  not  strictly  correct.    The  plaintiff  was 
Daubenspeck,  22  Ind.  238;   Adams  d.  entitled  to  recover,  upon  the  contract, 
Cosby,  48  Ind.  153;  Branham^.  John-  the  price  that  was  to  be  paid  for  the 
son,  62  Ind.  259.  dinners  less  the  amount  of  the  defi- 
^  Adams   v.  Burbank,  103  Cal.  646.  clency.    The    jury    should    have    al- 
'  Ponce  V,  Smith,  84  Maine,  266 ;  24  lowed  the  contract  price  less  what  it 
Atl.  Eep.  854,  per  Peters,  0.  J. :  "The  would  have  required  to  make  the  din- 
learned  judge  ruled  in  effect  that,  if  ners  what  it  was  agreed  they  should 
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§  1729.   Recovery  for  part  or  for  substantial  performance. — 

To  entitle  a  party  to  recover  for  part  performance  or  for  per- 
formance in  a  different  way  from  that  contracted  for,  his  con- 
tract remaining  open  and  unperformed,  the  circumstances 
must  be  such  that  a  new  contract  may  be  implied  from  the 
conduct  of  the  parties  to  pay  a  compensation  for  the  partial  or 
substituted  performance.  The  mere  fact  that  the  partial  per- 
formance is  beneficial  to  a  party  is  not  enough  fram  which  to 
imply  a  promise  to  pay  for  it.  Hence,  in  the  case  of  a  build- 
ing on  land,  which  the  builder  fails  to  complete,  or  completes 
in  a  manner  not  substantially  conforming  to  the  contract,  the 
mere  fact  that  it  remains  on  the  land  and  the  owner  enjoys 
the  benefit  of  it,  he  having  no  option  to  reject  it,  is  not  such 
an  acceptance  as  will  imply  a  promise  to  pay  for  it,  notwith- 
standing the  non-performance  of  the  special  contract.'     A  con- 


be.  The  deduction  would  be  the  dif- 
ference between  agreed  value  and  ac- 
tual value.  If  the  plaintiff  were  al- 
lowed to  recover  actual  value,  he 
might  possibly  get  under  the  rule 
even  more  than  the  contract  price. 
The  contract  is  the  guide  by  which 
the  differences  of  the  parties  are  to 
be  observed  as  in  the  warranty  of 
personal  property.  The  plaintiff  war- 
ranted the  entertainment  to  be  what 
it  professed  to  be.  Smith  v.  Berry, 
18  Maine,  122;  Furlong  v.  Polleys,  30 
Maine,  491;  Tufts  v.  Grewer,  83 
Maine,  407 ;  Morse  v.  Moore,  83  Maine, 
473." 

1  Elliott  V.  Caldwell,  43  Minn.  357, 
per  Mitchell,  J. :  "Upon  such  a  state 
of  facts,  the  plaintiffs  can  not  recover 
on  the  express  contract,  because  they 
have  not  performed  it  on  their  part, 
and  performance  is  a  condition  pre- 
cedent to  payment.  They  have  not 
at  all  brought  themselves  within  the 
liberal  rule  of  'substantial  perform- 
ance' laid  down  in  Leeds  v.  Little,  42 
Minn.  414;  44 N.  W.  Rep.  809,  for  the 
omissions  and  deviations  were  not 
slight  and  easily  remedied,  but  sub- 


stantial and  remediless,  except  by 
tearing  down  and  rebuilding  the 
structure.  Neither  were  they  the  re- 
sult of  mistake  or  oversight,  but  in- 
tentional, and  even  fraudulent.  And 
we  may  remark  here,  in  passing,  that 
the  very  nature  of  the  deviations,  as 
in  using  inferior  and  defective  ma- 
terial all  through  the  building,  is  in- 
trinsic evidence  strongly  supporting 
the  finding  that  plaintiffs  acted  fraud- 
ulently. No  case,  we  think,  can  be 
found  Avhere  the  doctrine,  of  'substan- 
tial performance'  was  applied  to  such 
a  state  of  facts.  To  justify  a  recovery 
ujion  the  contract  as  substantially 
performed,  the  omissions  or  devia- 
tions must  be  the  result  of  mistake  or 
inadvertence,  and  not  intentional, 
much  less  fraudulent ;  and  they  must 
be  alight  or  susceptible  of  remedy,  so 
that  an  allowance  out  of  the  contract 
price  will  give  the  other  party  sub- 
stantially what  he  contracted  for. 
They  must  not  be  substantial  and 
running  through  the  whole  work,  so 
as  to  be  remediless,  and  defeat  the 
object  of  having  the  work  done  in  a 
particular  manner.      And  these  are 
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tractor  who  abandons  work  for  the  non-payment  of  an  install- 
ment due  under  the  contract  may  recover  on  a  quantum  meruit.'' 
In  a  recent  New  York  case,  the  trial  court  charged  that  if 
plaintiff  had  not  substantially  performed  he  could  not  recover 
the  balance  of  the  contract  price ;  but  if  he  had,  although  a 
small  and  unimportant  portion  of  the  work  remained  to  be 
done,  he  could  recover  the  balance  of  the  contract  price,  less 
the  expense  of  performing  that  portion  left  undone.  It  was 
held  no  error." 

§  1730.   The  rule  in  California,  Louisiana  and  New  York. — 

Where,  in  an  action  to  cancel  a  note  and  mortgage  given  for 
the  construction  of  a  house,  the  court  found  that  the  quality 
of  material  contracted  for  was  net  used;  that  the  building  was 
not  properly  constructed;  that  the  foundation  was  not  as  large 
as  contracted  for;  that  second-hand  brick,  of  poor  quality,  in- 
stead of  good,  hard  brick,  were  used;  that  the  piers  were  only 
a  fourth  part  as  large  as  called  for,  were  of  inferior  brick,  and 
were  only  half  as  many  as  were  called  for;  and  that  second- 
hand and  refuse  lumber  was  used,  it  was  held  that  there  was 

questions  of  fact  for  the  jury  or  trial  ^  Flaherty  v.  Miner,  123  N.  Y.  382, 
court.  Olmstead  v.  Beale,  19  Pick,  per  Earl,  J.  ^  "The  defendants  gave 
(Mass.)  528;  Woodward  v.  Fuller,  80  evidence  tending  to  show  that  he  had 
N.  Y.  312.  It  may  seem  a  harsh  doc-  not  performed  his  contract,  and  that 
trine  to  hold  that  a  man  who  has  built  they  had  been  obliged  to  expend  con- 
a  house  shall  have  no  pay  for  it,  but  siderable  sums  of  money  to  complete 
the  other  party  can  well  say :  'I  never  the  work  which  he  had  contracted  to 
made  any  such  agreement ;  I  agreed  do ;  and  the  trial  judge  charged  the 
to  pay  you  if  you  would  build  my  jury  that,  if  he  had  substantially  per- 
house  in  a  certain  manner,  which  you  formed  the  contract,  although  a  small 
have  not  done.'  The  fault  is  with  and  unimportant  portion  thereof  re- 
the  one  who  voluntarily  violates  his  mained  to  be  performed,  he  could  re- 
contract."  cover  the  balance  of  the  contract 
'  Golden  Gate  Lumber  Co.  v.  Sahr-  price,  less  the  expense  of  performing 
bacher,  105  Cal.  114;  38  Pac.  Rep.  635,  the  portion  left  unperformed  by  him. 
per  Garoutte,  J.:  "  Nonpayment  of  There  was  no  exception  to  the  rule  of 
an  installment  of  the  contract  price  law  thus  laid  down,  and  there  could 
when  due  is  such  a  breach  of  the  con-  be  no  valid  exception  thereto.  Gla- 
tract  as  to  justify  a  contractor  in  leav-  cius  v.  Black,  50  N.  Y.  145;  Hack- 
ing the  work  and  recovering  upon  a  mann  v.  Pinkney,  81  N.  Y.  211 ;  Nolan 
quantum  meruit.  Porter  i).  Arrowhead  ■».  "Whitney,  88  N.  Y.  648;  Whelan  d. 
Reservoir  Co.,  100  Cal.  500;  35  Pac.  Ansonia  Clock  Co.,  97  N.  Y.  293." 
Rep.  146." 
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not  a  substantial  performance,  and  hence  plaintiff  was  entitled 
to  have  the  note   canceled.'     One  may  sue  on  a  building  con- 


'  Perry  v.  Quackenbush,  105  Cal. 
299  ;  38  Pac.  Rep.  740,  per  Temple,  C. : 
"The  rule  is  laid  down  in  Kelly  v. 
Bradford,  33  Vt.  35.  The  court  says: 
'The  party  must  have  intended,  in 
good  faith,  to  comply  with  the  terms 
of  the  contract.  The  spirit  of  the 
contract  must  be  faithfully  observed, 
although  the  very  letter  of  it  fail. 
Hence,  a  voluntary  abandonment  of 
the  agreement,  or  a  willful  departure 
from  its  stipulations,  are  not  allowed. 
Still,  if  the  contract  is  substantially 
kept,  a  failure  in  minor  particulars — 
although  plainly  ascertainable,  and 
patent  to  observation,  if  consistent 
with  good  faith,  if  not  wanton  or  will- 
ful— will  not  prevent  a  recoverj^  upon 
the  quantum  meruit.'  In  Hay  ward  v. 
Leonard,  7  Pick.  (Mass.)  181,  it  is 
said  :  'AVhen  we  speak  of  the  law  al- 
lowing the  party  to  recover  on  a  quan- 
tum meruit  or  quantum  valebant,  where 
there  is  a  special  contract,  we  mean 
to  confine  ourselves  to  cases  in  which 
there  is  an  honest  intention  to  go  by 
the  contract,  and  a  substantive  exe- 
cution of  it.'  In  Elliott  v.  Caldwell, 
43  Minn.  357;  45  N.  W.  Rep.  845,  it  is 
said  :  'The  omissions  and  deviations 
were  not  slight  and  easily  remedied, 
but  substantial  and  remediless,  ex- 
cept by  tearing  down  and  rebuilding 
the  structure.  Neither  were  they  the 
result  of  mistake  or  oversight,  but  in- 
tentional, and  even  fraudulent.  And 
we  may  remark  here,  in  passing,  that 
the  very  nature  of  the  deviations,  as 
in  using  inferior  and  detective  mate- 
rial all  through  the  building,  is  in- 
trinsic evidence  strongly  supporting 
the  finding  that  defendant  acted  fraud- 
ulently. No  case,  we  think,  can  be 
found  where  the  doctrine  of  substan- 
tial performance  was  applied  to  such 
a  state  of  facts.  To  justify  a  recovery 
upon  the   contract,    as   substantially 


performed,  the  omissions  or  devia- 
tions must  be  the  result  of  a  mistake 
or  inadvertence,  and  not  intentional, 
—much  less,  fraudulent;  and  they 
must  be  slight,  or  susceptible  of  rem- 
edy, so  that  an  allowance  out  of  the 
contract  price  will  give  the  other  par- 
ty substantially  what  he  contracted 
for.  They  must  not  be  substantial, 
and  running  through  the  whole  work, 
so  as  to  be  remediless,  and  defeat  the 
object  of  having  the  work  done  in  a 
particular  manner.  And  these  are 
questions  of  fact,  for  the  jury  or  trial 
court.'  In  Crouch  v.  Gutmann,  134 
N.  Y.  45 ;  31  N.  E.  Rep.  271,  the  rule  is 
stated  in  these  words :  'Since  the  rule 
of  exact  or  literal  performance  has 
been  relaxed,  and  recovery  may  be 
founded  upon  "substantial  perfor- 
mance," that  term,  in  its  practical  ap- 
plication to  building  contracts,  has, 
perhaps,  necessarily,  become  some- 
what indefinite,  otherwise  than  that 
the  builder  must  have  in  good  faith 
intended  to  comply  with  the  contract, 
and  shall  substantially  have  done  so, 
in  the  sense  that  the  defects  are  not 
pervasive,  do  not  constitute  a  devia- 
tion from  the  general  plan  contem- 
plated for  the  work,  and  are  not  so 
essential  that  the  object  of  the  par- 
ties io  making  the  contract,  and  its 
purpose,  can  not, without  difficulty,  be 
accomplished  by  remedying  them.' 
There  is  no  necessity  for  multiplying 
citations  upon  this  point.  So  far  as  I 
have  extended  my  investigations, there 
is  no  conflict  in  the  cases.  Since  the 
rule  as  to  what  shall  constitute  per- 
formance has  become  so  indefinite,  it 
is  an  important  consideration, in  deter- 
mining whether  there  has  been  a  sub- 
stantial performance,  that  the  devia- 
tions are  so  slight  that  they  might 
have  been  made  by  one  who  was  hon- 
estly endeavoring  to  comply  with  his 
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tract,  although  the  work  is  defective  or  unfinished.  The  de- 
fendant has  his  remedy  in  a  reduction  of  the  price  to  the  ex- 
tent of  his  damages  from  the  defective  performance.'  Where 
the  vendees  of  goods  waived  full  performance  of  the  contract 
of  sale,  and  accepted  a  partial  delivery  as  a  delivery  under  the 
contract  and  at  the  contract  price,  the  vendors  are  entitled  to 
recover  for  the  part  actually  delivered  on  the  basis  of  the  con- 
tract price,  and  not  on  the  basis  of  value. ^ 

§  1731.  General  denials  and  issues. — In  an  action  on  a  con- 
tract alleged  in  the  complaint  as  so  and  so,  defendant  can, 
under  a  general  denial,  show  what  the  contract  really  was.' 
In  an  action  on  a  written  agreement,  purporting  to  be  signed 
by  defendant  through  his  agent,  the  plea  of  the  general  issue 
admits  that  the  contract  was  executed  and  the  signature  of 
defendant  was  duly  authorized.^     At  common  law  it  is  per- 


contract.  Good  faith,  however,  on 
the  part  of  the  contractor,  is  not 
enough.  The  owner  has  a  right  to  a 
structure  in  all  essential  particulars 
such  as  he  has  contracted  for ;  and,  to 
authorize  a  court  or  jury  to  find  that 
there  has  been  a  substantial  perfor- 
mance, it  must  be  found  that  he  has 
such  a  structure.  The  court  can  not 
say  that  anything  is  immaterial  which 
the  parties  have  made  material  by 
their  contract.  One  has  the  right  to 
determine  for  himself  what  he  deems 
a  good  foundation,  or  what  materials 
he  desires  to  be  used ;  and,  if  he  con- 
tracts for  them,  neither  the  contractor 
nor  the  court  has  the  right  to  compel 
him  to  accept  something  else,  which 
may  be  shown  by  the  witnesses  to  be 
just  as  good,  or  even  better.  No  pre- 
cise rule  can  or  ought  to  be  laid  down 
upon  this  subject ;  but,  whenever  such 
a  case  arises,  courts  and  juries  should 
see  to  it  that  the  design  of  the  owner 
shall  not  be  defeated  in  any  import- 
ant respect." 

'  Cairy  v.  Randolph,  6  La.  Ann.  202. 

2  Brady  v.  Cassidy,  145  N.  Y.  171;  39 


N.  E.  Eep.  814,  per  Peckham,  J.: 
"The  evidence  given  on  the  part  of 
the  plaintiffs,  if  believed  by  the  jury, 
was  sufficient  to  constitute  a  waiver 
by  the  defendants  of  the  full  perfor- 
mance of  the  contract  by  the  delivery 
of  all  the  goods  included  in  its  terms, 
and  it  was  sufficient  to  justify  the  jury 
in  finding  for  the  plaintiffs  in  the 
amount  of  the  contract  price  for  all 
the  goods  actually  delivered,  deduct- 
ing therefrom  the  defendant's  dam- 
ages resulting  from  the  failure  to  de- 
liver the  balance.  Avery  v.  Willson, 
81  N.  Y.  341 ;  Parke  v.  Franco- Amer- 
ican Trading  Co.,  120  N.  Y.  51,  56; 
23  N.  E.  Rep.  996;  Dalzell  v.  Fahys 
Watch  Case  Co.,  138  N.  Y.  285,  290; 
33  N.  E.  Rep.  1071." 

SMcGill  V.  Hall  (Texas  1894),  26 
S.  W.  Rep.  132. 

'Inglish  V.  Ayer,  92  Mich.  370;  52 
N.  W.  Rep.  639,  citing  Jacobson  v. 
Miller,  41  Mich.  90;  Pegg  v.  Bidle- 
man,  5  Mich.  26;  Lobdell  v.  Mer- 
chants', etc.,  Bank,  33  Mich.  408;  Pe- 
oria, etc.,  Ins.  Co.  v.  Perkins,  16 
Mich.  380. 


2234  ACTIONS    ON    CONTRACTS AT    LAW.  §§  1732-33 

missible  to  prove  illegality  of  consideration  under  the  general 

issue.' 

§  1732.  Demurrable  plea — Plea  admitting  execution  of  con- 
tract.— A  plea  set  up  as  a  common  law  defense  to  an  action  for 
the  breach  of  a  contract  under  seal,  for  the  use  of  a  certain  patent 
which  seeks  by  verbal  proof  to  vary  and  contradict  not  only 
the  express  terms  of  the  patent,  but  those  of  the  sealed  contract 
itself,  and  also  by  a  verbal  agreement  made  before  the  contract 
sued  on  was  executed,  and  by  a  verbal  agreement  or  under- 
standing made  subsequently  thereto,  presents  no  legal  defense 
to  the  action,  and  is  bad  on  demurrer.^  In  an  action  for  the 
breach  of  an  agreement  under  seal  where  no  plea  of  non  est  fac- 
tum was  interposed,  and  the  case  was  tried  upon  the  plea  that 
the  defendant  had  satisfied  and  discharged  the  plaintiff's  claim 
by  payment,  it  was  held,  that  the  plea  of  payment  admitted 
the  execution  of  the  agreeraent,  and  the  same  was  admissible 
in  evidence  without  formal  proof  of  its  execution.'  Where 
the  plaintiffs  agreed  to  reduce  a  quantity  of  wood  to  charcoal 
for  fifteen  cents  per  bushel,  it  was  held,  in  an  action  for  the 
price,  that  the  fact  that  plaintiffs  did  not  cut  and  burn  all  of 
the  wood  might  have  been  pleaded  as  an  offset,  but  was  no  de- 
fense to  the  entire  action.*  For  the  purpose  of  an  action  on  a 
contract,  the  allegation  of  the  contract  in  the  complaint,  not 
controverted  by  the  answer,  is  to  be  taken  as  true  under  the 
New  York  code,  and  the  allegation  in  the  answer  of  a  different 
contract  has  no  effect. ° 

§  1733.  Defendant's  performance  as  defense — Plaintiff's  de- 
fault.— Performance  is  the  most  complete  defense  against  an 
action  for  the  breach  of    a  contract."     Accordingly,  where   a 

'  Gauthier  v.  Cole,  17  Fed.  Eep.  716.  the  other  side  as  it  does  not  traverse. 

^Zihlman  v.  Cumberland  Glass  Co.,  Johnson  v.  Philadelphia,  Wilmington 

74  Md.  303.  &  Baltimore  R.  Co.,  63  Md.  106 ;   Parr 

*  Zihlman?).  Cumberland  Glass  Co.,  v.  State,  71  Md.  220." 
74  Md.  303,  per  Miller,  J.,   following        '  Bianchi  v.  Maggini,  17  Nev.  322; 

Burtles  v.   State,   4  Md.  273 :     "The  30  Pac.  Eep.  1004. 
plea  of  payment  admits  its  execution        ^  Marx  v.  Gross  (Super.  N.  Y.),  22 

according  to  the  well-settled  rule  that  N.  Y.  Supl.  393,  citing  Fleischmann 

every    pleading  is  taken  to   confess  v.  Stern,  90  N.  Y.  110. 
such  traversable  matters  alleged  on        ''Parsons  on  Contracts,  636. 
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•complaint  alleged  compliance  with  all  the  conditions  of  a  con- 
tract, and  defendant  relies  upon  a  breach  of  one  condition,  he 
must  either  deny  such  compliance,  or  specially  plead  such 
breach,  as  a  matter  of  defense.'  Where  appellant  failed  to 
specially  plead  a  defense  in  the  lower  court,  or  to  raise  it  in  his 
motion  for  arrest  of  judgment  or  motion  for  new  trial,  he  can 
not  expect  that  the  courts  will  consider  it  for  the  first  time 
upon  appeal.*  In  an  action  on  a  contract  by  which  plaintiff 
was  to  print  certain  notices,  an  answer  alleging  that  defendant 
was  compelled  by  the  neglect  of  plaintiff  to  have  the  printing 
done  by  another  sets  up  a  good  defense.' 

§  1734.  Abandonment  of  contract  as  defense. — Abandon- 
ment of  an  executory  contract  by  plaintiffs,  and  assent  thereto 
by  defendant,  constitute  a  defense  to  an  action  on  such  con- 
tract.* Where  the  plaintiff  alleged  that  defendants  agreed  to 
sell  stock  of  a  corporation  on  his  behalf,  and  that  they  neg- 
lected and  refused  to  do  so,  or  to  return  the  stock,  and  it  ap- 
peared that  after  the  agreement  had  been  made,  as  alleged,  the 
plaintiff  delivered  to  the  defendants,  to  sell,  pool  receipts  or 
pooled  stock,  instead  of  stock  certificates,  and  he  testified  that  he 
explained  the  difference  when  he  delivered  them,  and  the  de- 

'Glencross  v.  Evans  (Ariz.  1894),  defendant  under  the  contract.    The 

36  Pac.  Eep.  212.  defendant  sold  the  brick  some  time  in 

^Glencross  v.  Evans  (Ariz.  1894),  April.     We  think  it  would  have  been 

36  Pac.  Rep.  212;  Estate  of  McCarty,  competent  for  the  jury  to  find,  under 

58  Cal.  335.  these  circumstances,  that  the  plaint- 

5  Eathbun    v.  Thurston  County,  8  iffs  had  abandoned  the  contract,  and 

Wash.  238 ;  35  Pac.  Eep.  1102.  that  the  defendant  had  assented  to 

'  Hobbs    V.    Columbia  Falls  Brick  and  acted  upon  such  abandonment. 

■Co.,  31  N.  E.  Eep.  756 ;  157  Mass.  109,  The  jury  properly  could  have  regarded 

per  Morton,  J.:     "The  contract  was  the  giving  of  the  notice  of  the  assign- 

an   executory  one,  and  the  plaintiffs  ment  as  equivalent  to  the  plaintiffs 

inew  that  the  brick  were  to  be  made  saying  that  they  could  not  go  on  with 

at  the  defendant's  place  in   Maine,  the  contract,  especially  when  taken 

They  gave  no  notice  directly  or  indi-  in  connection  with  all  the  other  cir- 

rectly  to  the  defendant  till  May  12,  cumstances.    Morgan  v.  Bain,  L.  E. 

more  than  four  months  after  the  no-  10  C.  P.  15;  In  re  Phoenix  Bessemer 

tice  of  their    assignment,  that   they  Steel  Co.,  L.  E.  4  Ch.  D.  108;  JSx  parte 

should  claim  performance,  and  did  StaplBton,L.E,  lOCh.  D. 586;  £a;^arte 

not  till  then  offer  to  pay  or  secure  the  Chalmers,  L.  R.  8  Ch.  289." 
142 
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fendants  produced  the  receipts  at  the  trial,  none  of  them  having 
been  sold,  it  was  held  that  as  the  defendants  may  not  have 
understood  the  plaintiff's  explanation,  and  as  purchasers  may- 
have  refused  to  accept  the  receipts  for  stock  certificates,  a  find- 
ing for  the  defendants  would  not  be  disturbed/ 

§  1735.  Waiver  of  performance  as  defense. — Before  a  party 
can  be  charged  with  a  valid  waiver  of  performance  of  a  con- 
tract it  must  be  evident  that  the  party  making  it  should  know 
that  the  contract  has  not  been  performed,  and  a  pleading  by 
plaintiff  which  sets  up  such  waiver  must  aver  such  knowledge 
on  the  part  of  the  defendant  making  it.^  A  waiver  of  perform- 
ance of  a  contract,  and  a  waiver  of  damages  for  its  nonper- 
formance, set  up  in  a  pleading,  amount  to  one  and  the  same 
thing,  and  the  establishment  of  either  suffices  as  a  defense.' 
Evidence  of  the  waiver  of  performance  of  a  contract,  by  modifi- 
cations therein  made  at  the  defendant's  request,  can  not  be 
admitted  under  a  general  allegation  of  performance  by  the 
plaintiff,  who  should  have  set  out  such  modifications  or  waiver 
in  his  petition.* 

§  1736.  Impossibility  and  act  of  God  as  defense. — One  who 

relies  as  a  defense  upon  the  act  of  God  rendering  performance 
impossible  must  plead  it.^     No  principle  is  better  settled  than 

'  Simmons  v.  Brooks,  34  N.  E.  Eep.  Onus  Probandi,  296) ;  but  this  he  may 

175;  159  Mass.  219.  be   able   to  do  in   another    trial    by 

^Mohney  v.  Reed,  40  Mo.  App.  99.  amendment  if  he  so  desire."     Where 

'  Mohney  v.  Reed,  40  Mo.  App.  99.  the  plaintiff  owned  timber  lands  on 

'  Roy  V.  Boteler,  40  Mo.  App.  213.  the  Chippewa  river,  and   a  saw-mill 

*  Pengra  v.  Wheeler,  24  Ore.  532 ;  34  below  on  the  Mississippi,  and  the  de- 

Pao.   Rep.  354,  per  Moore,  J.:     "If  fendant  logging  company  contracted 

one  engages  to  make  repairs  before  a  to  receive  the  logs,  and  deliver  them 

particular  day,  and  it  becomes  impos-  at  plaintiff's  mill,  and   to  do  this  it 

sible  by  the  act  of  God  to  make  them  was  necessary  to  drive  them  down  the 

by  that  day,  he  will  not  be  liable  for  Chippewa  into   a  boom  where  they 

a  breach  of  the  covenant,  if  he  repairs  were  assorted  by  means  of  pockets 

as  soon  as  possible  thereafter.    Tay-  and  formed    into   rafts  so   as  to  be 

lor  on  Landlord   and  Tenant,  §  361.  towed  by  the  raft  boats  in  use  on  the 

If  the  plaintiff  had  intended  to  rely  Mississippi,  and  the  contract  bound 

upon  the  act  of  God  as  a  dispensation,  defendant,  in  terms,  to  perform  these 

he  should  have  alleged  this  fact,  and  several  operations, and  specified  "Beef 

made    it    an    issue    (Bailey    on    the  Slough"  boom,  which  was  controlled 


§1736 


ACTIONS    ON    CONTRACTS AT    LAW. 


2237 


that  one,  who  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  is  bound  to  make  it  good,  no  matter  what  the 
cost  or  difficulty,  if  performance  be  not  absolutely  impossible.' 
Thus,  one  who  contracts  to  construct  a  well  for  a  certain  sum, 
according  to  specifications  which  call  for  the  use  in  the  work 
of  a  curb  of  a  certain  shape,  to  be  made  of  timber  and  plank- 
ing of  a  prescribed  size  and  quantity,  can  not  recover,  in  ad- 
dition to  the  contract  price  of  the  well  which  he  constructs, 
compensation  for  work  and  material  lost  by  the  caving  in  of 


by  defendant,  as  the  one  into  which 
the  logs  were  to  be  driven,  and 
during  the  life  of  the  contract  Beef 
slough  was  filled  up  by  thp  action  of 
floods,  and  was  no  longer  available 
for  use  as  a  boom ;  but  defendant  con- 
structed a  boom  in  another  slough,  on 
the  west  bank  of  the  Mississippi,  and 
the  operations  necessary  to  the  deliv- 
ery of  plaintiff's  logs  could  be  carried 
on  as  well  at  this  boom  as  at  Beef 
slough,  it  was  held  that  defendant 
could  not  excuse  itself  from  further 
performance  of  the  contract  on  the 
ground  that  it  had  been  rendered  im- 
possible by  natural  causes  which  it 
could  not  control.  Robson  v.  Missis- 
sippi River  Logging  Co.,  61  Fed. 
Rep.  893,  per  Shiras,  D.  J. :  "Coun- 
sel for  the  defendant  cite  in  their 
brief  many  cases  wherein  exceptions 
are  recognized  to  the  doctrine  for- 
merly held,  that  where  the  duty 
or  obligation  sought  to  be  enforced 
was  imposed  by  law,  then  impossi- 
bility of  performance  was  a  good  de- 
fense, but  that,  where  the  duty  was 
one  created  by  the  contract  of  the  par- 
ties, then  impossibility  of  perform- 
ance was  not  an  excuse  for  non-per- 
formance, unless  it  was  so  provided  in 
the  contract.  The  general  rule  now  pre- 
vailing is  that  stated  by  the  supreme 
court  in  Chicago,etc.Ry.Co.i).Hoyt,149 
U.  S.  1-14 ;  13  Sup.  Ct.  Rep.  779, where- 
in it  is  said :  '  There  can  be  no  ques- 
tion that  a  party  may,  by  an  absolute 
contract,  bind  himself  or  itself  to  per- 


form things  which  subsequently  be- 
come impossible,  or  pay  damages  for 
the  non-performance ;  and  such  con- 
struction is  to  be  put  upon  an  unqual- 
ified undertaking,  where  the  event 
which  causes  the  impossibility  might 
have  been  anticipated  and  guarded 
against  in  the  contract,  or  where  the 
impossibility  arises  from  the  act  or 
default  of  the  promisor.  But,  where 
the  event  is  of  such  a  character  that  it 
can  not  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  the 
contracting  parties  when  the  contract 
was  made,  they  will  not  be  held  bound 
by  general  words,  which,  though  large 
enough  to  include,  were  not  used  with 
reference  to  the  possibility  of,  the 
particular  contingency  which  after- 
wards happened.'  " 

'Walton  V.  Waterhouse,  3  Saund. 
420 ;  Brecknock  Co,  v.  Pritchard,  6  T. 
R.  750;  Atkinson  v.  Ritchie,  10  East, 
530 ;  Maryon  v.  Carter,  4  Car.  &  P.  295 ; 
Beale  v.  Thompson,  3  Bos.  &  P.  405 ; 
Phillips  V.  Stevens,  16  Mass.  238,  240; 
Adams  v.  Nichols,  19  Pick.  (Mass.) 
275,276;  Boyle  v.  Agawam  Canal  Co., 
22  Pick.  (Mass.)  381 ;  Beebe  v.  John- 
son, 19  Wend.  (N.  Y.)  500;  School 
Trustees  of  City  of  Trenton  u.  Ben- 
nett, 27  N.  J.  Law,  513 ;  Bacon  v.  Cobb, 
45  111.  52;  Steele  v.  Buck,  61  111.  343; 
Janes  v.  Scott,  59  Pa.  St.  178;  Dis- 
trict Township  of  Union  v.  Smith,  39 
Iowa,  9;  Dermott  v.  Jones,  2  Wall. 
(U.  S.)  9. 
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the  well  before  completion,  although  it  was  due  to  the  inad- 
equacy of  the  curb  prescribed  by  the  specifications.' 

§  1737.  Eequisites  of  an  afBdavlt  of  defense. — In  an  action 
on  a  written  contract,  an  affidavit  of  defense  which  merely  al- 
leges that  it  was  signed  by  defendant  "in  the  haste  and  ex- 
citement of  the  court-room,  and  does  not  contain  the  agree- 
ment as  made, "  is  insufficient,  as  there  is  no  allegation  therein 
of  fraud  or  misrepresentation,  or  that  defendant  was  induced 
by  any  parol  promise,  which  was  subsequently  broken, to  sign. 
As  a  person  is  not  liable  for  an  unaccepted  order  for  the  pay- 
ment of  money,  an  allegation  in  the  affidavit  of  defense  in  an 
action  thereon  that  the  drawer  was  largely  indebted  to  the  defend- 
ant at  the  time  is  a  sufficient  defense  to  the  order  as  an  equi- 
table assignment  of  the  fund  in  his  hands,  as  he  is  not  bound 
therein  to  go  into  a  specification  of  the  indebtedness.  An  af- 
fidavit of  defense  setting  up  a  release  is  insufiicient,  unless 
either  a  copy  of  the  release  is  annexed,  or  its  contents  are  dis- 
closed, or  there  are  given  some  particulars  from  which  its  ap- 
plicability can  be  determined.^ 

'Leavitt  v.  Dover  (N.  H.  1892),  32  be  confessed  that  the  plaintiffs  dia- 
Atl.  Eep.  156,  per  Blodgett,  J. :  played  but  little  wisdom  in  accepting 
"Whether  the  prescribed  curb  would  the  defendant's  promises  to  pay  them 
prove  adequate  to  its  intended  object  for  excessive  charges  in  his  accounts, 
was  a  matter  of  more  or  less  uncer-  instead  of  corrections  of  the  accounts 
tainty,  as  to  which  it  was  the  plaint-  by  the  decree  of  the  auditing  judge, 
iff's  duty  to  form  his  own  conclusion.  But,  whether  wise  or  unwise,  the  de- 
If  he  entertained  doubts  as  to  its  suf-  fendant's  promise  to  pay  whatever 
ficiency,  he  should  have  provided  fee  should  be  allowed  to  his  counsel 
against  the  contingency  in  hia  con-  out  of  his  commissions,  and  that  the 
tract,  and  for  his  neglect  to  do  so  the  estate  should  not  be  charged  with  any 
law  affords  no  relief.  Having  volun-  amount  as  a  fee  to  his  counsel,  was  in 
tarily  entered  into  an  absolute  con-  writing,  and  his  affidavits  set  forth  no 
tract,  without  any  qualification  or  ex-  real  defense  to  it.  It  is  of  no  conse-- 
ception,  to  construct  the  wells  for  the  quence  to  say  that  it  was  signed  by 
defendant  at  a  stipulated  price,  which  him  'in  the  haste  and  excitement  of 
he  has  received,  he  must  abide  by  his  the  court  room,'  and  'does  not  con- 
contract,  and  perform  his  undertak-  tain  the  agreement  as  he  made  it.' 
ing.  The  caving  in  of  the  earth  did  Such  allegations  are  totally  insuffi- 
not  render  performance  impossible,  cient  to  set  aside  written  agreements, 
but  simply  made  it  more  expensive."  There  is  no  allegation  of  fraud,  mis- 

^  Reilly  v.  Daly,  159  Pa.  St.  605 ;  28  representation,  or  mistake,  or  that  he 

Atl.  Rep.  493,  per  Green,  J. :  "It  must  was  induced  by  any  parol   promise. 
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§  1738.  Plea  that  promise  was  Toluntary. — That  the  promise 
in  writing  under  seal  sued  on  was  voluntary  was  not  a  good  plea 
prior  to  the  New  Jersey  act  of  1875.'  A  defendant  who  has  stip- 
ulated, under  seal,  to  pay  a  certain  sum  annually  to  the  plaint- 
iff so  long  as  the  latter  will  refrain  from  erecting  on  its  land 
buildings  that  may  obstruct  the  defendant's  windows,  is  not  re- 
lieved from  the  obligation  to  continue  the  payments  by  giving 
notice  to  the  plaintiff  to  that  effect,  where  such  a  provision 
formed  no  part  of  the  agreement  between  the  parties.^ 

§  1739.  Pleading  promise  to  forbear  suit  as  bar. — A  prom- 
ise to  forbear  to  sue  on  a  debt  for  a  specified  time,  based  on  a 
sufficient  consideration,  may  be  pleaded  in  bar  to  an  action 
brought  before  the  expiration  of  such  time;  and  the  debtor 
need  not  resort  to  a  separate  action  for  damages  for  breach  of 
the  promise,  or  plead  his  damages  as  a  set-off  in  the  original 
action.'     A  different  rule  has  been  announced,  however,  in  a 


■which  was  subsequently  broken,  to 
sign  the  agreement ;  and  nothing  short 
of  such  defenses  could  be  heard 
against  the  contract.  We  think  the 
affidavits  disclose  no  defense  against 
this  part  of  the  claim."  In  Youghio- 
gheny  Natural  Gas  Co.  v.  "Westmore- 
land Paper  Co.,  158  Pa.  St.  559;  28 
Atl.  Eep.  149:  "In  an  action  by  a 
natural  gas  company  for  gas  furnished 
defendant  for  his  mill  under  a  contract 
by  which  it  agreed  to  furnish  a  suffi- 
cient quantity  to  supply  five  boilers  at 
the  rate  of  $3.50  each  per  day,  defend- 
ant to  pay  at  such  rate  only  for  gas 
actually  furnished  and  used,  the  state- 
ment alleged  that  defendant  used  gas 
furnished  by  plaintiff  during  three 
months,  and  became  liable  to  pay 
plaintiff  $1,540,  being  $3.50  for  each 
of  five  boilers  per  day,  it  was  held 
that,  even  if  the  statement  was  not 
insufficient  for  failure  to  allege  that 
plaintiff  furnished  enough  gas  to  sup- 
ply the  five  boilers  during  said  time, 
it  was  error  to  render  judgment  for 
plaintiff  for  want  of  a  sufficient  affi- 


davit of  defense,  vihere  the  affidavit 
showed  that  enough  gas  had  not  been 
furnished,  and  that  by  reason  thereof 
defendant  had  to  go  to  the  expense  of 
over  $6,000  in  buying  and  using  coal." 

'  Trustees  of  Presbyterian  Church  v. 
National  State  Bank  (N.  J.  1894),  29 
Atl.  Eep.  320. 

^  Trustees  of  Presbyterian  Church  v. 
National  State  Bank  (N.  J.  1894),  29 
Atl.  Eep.  320. 

'Staver  v.  Missimer  (1893),  32 
Pac.  Eep.  995;  6  Wash.  St.  173, 
per  Dunbar,  C.  J. .  "We  are  aware 
that  there  is  a  great  conflict  of  author- 
ity on  this  question,  some  cases  hold- 
ing that  the  remedy  is  by  damages  in 
a  separate  action,  while  others,  to 
avoid  multifariousness  of  suits,  have 
been  driven  to  a  more  inconsistent 
practice  of  compelling  the  defendant 
to  allege  his  damages  in  the  original 
action;  while  still  others  have  en- 
forced the  contract  that  was  made  by 
the  parties.  The  leading  case  sup- 
porting the  last  practice  is  Eobinson 
V.  Godfrey,  2  Mich.  408,  where  it  is 
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recent  case  in  Indiana,  where  it  is  held  that  the  only  remedy 
is  an  action  on  the  covenant  for  damages.' 


§  1740.   Pleading    illegality    of    contract — Insanity. — The 

courts,  in  the  due  administration  of  justice,  will  not  enforce 
a  contract  in  violation  of  law,  or  permit  a  plaintiff  to  recover 
upon  a  transaction  against  public  policy,  even  if  the  invalid- 
ity of  the  contract  or  transaction  be  not  specially  pleaded.^ 
Where  there  is  nothing  on  the  face  of  a  contract  to  suggest 
that  it  is  founded  upon  an  unlawful  consideration,  the  illegal- 
ity thereof  must  be  pleaded,  as  a  rule,  when  relied  upon  as  a 
defense.  But  if,  on  the  trial,  it  appears  from  competent  evi- 
dence that  the  cause  of  action  or  defense  rests  upon  an  im- 
moral agreement,  the  court  of  its  own  motion  will  refuse  to 


pointedly  held  that  the  promise  ope- 
rates directly  upon  the  original  con- 
tract and  to  bar  an  action  brought 
upon  said  contract  before  the  time 
limited  expires.  The  court  in  that 
case,  in  an  exhaustive  opinion,  re- 
views the  authorities  and  points  out 
the  manner  in  which  courts  have  been 
misled  that  have  sustained  the  oppo- 
site view ;  and  in  referring  to  the  de- 
cisions in  certain  cases  sustaining  the 
view  that  the  promise  was  a  bar,  viz. : 
Tatlock  V.  Smith,  6  Bing.  339 ;  19  Eng. 
C.  L.  E.  158;  Stracy  ».  Bank  of  Eng- 
land, 6  Bing.  754;  19  Eng.  C.  L.  R. 
337 ;  Allies  v.  Probyn,  2  Cromp.  M. 
&  R.  408,  says :  'These  cases  seem 
to  establish  the  proposition  that  agree- 
ments not  to  sue,  and  in  the  same 
manner  agreements  to  extend  the 
credit  operate  directly  upon  the  rights 
and  obligations  of  the  parties  to  the 
contract,  and,  as  the  case  may  be,  de- 
stroy or  suspend.the  remedy.  Indeed, 
it  seems  to  us  that  the  opposite  view 
contended  for  makes  a  distinction 
where  none  exists,  violates  all  legal 
analogies,  frustrates  the  real  intent  of 
the  parties  and  must  make  the  court 
an  instrument  of  manifest  wrong  and 
injustice.'     To  the  same  effect :    Blair 


V.  Reid,  20  Texas,  310,  and  Leslie  v. 
Conway,  59  Cal.  442.  In  many  other 
cases  the  right  to  plead  the  promise 
in  bar  seems  to  have  been  unques- 
tioned, the  only  contention  being  over 
the  question  of  consideration.  This 
is  a  new  question  in  this  state,  and 
being  untrammeled  by  precedent,  we 
feel  free  to  adopt  the  rule  that  seems 
to  us  to  be  the  most  nearly  in  accord 
with  the  general  principles  of  law  ap- 
plied by  courts  to  the  construction 
and  enforcement  of  contracts,  and  we 
therefore  decide  that  a  promise  to  for- 
bear to  sue  for  a  definite  time,  where 
the  promise  ia  based  upon  a  sufficient 
consideration,  can  be  pleaded  in  bar 
to  the  action." 

'Brown  v.  Shelby,  4  Ind.  App.  -477; 
31]Sr.  E.  Rep.  89,  per  Crumpacker,  J.: 
"A  covenant  to  forbear  to  sue  upon  a 
note  for  a  definite  time  for  a  valuable 
consideration  is  valid,  but  can  not  be 
pleaded  in  bar  to  an  action  on  the 
note  before  the  time  of  forbearance 
has  elapsed.  The  only  remedy  is  an 
action  upon  the  covenant  for  damages. 
Mills  V.  Todd,  83  Ind.  25;  Irons  v. 
Woodflll,  32  Ind.  40." 

^  Sheldon  v.  Pruessner,  52  Kan.  579 ; 
35Pac.  Rep.  201. 
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enforce  such  immoral  agreement,  even  should  both  parties  as- 
sent to  its  enforcement.'  The  maker,  when  sued  upon  a  note, 
may,  as  a  defense,  show  that  the  note  is  founded  upon  an  ille- 
gal agreement,  although  it  appears  that  he  is  in  pari  delicto, 
where  the  suit  is  by  a  party  to  the  agreement,  or  by  one  hav- 
ing acquired  his  title  with  notice."  In  an  action  on  a  note,  an 
answer  that  at  the  time  of  its  execution  the  maker  was  a  per- 
son of  unsound  mind  constitutes  a  good  defense.' 

§  1741.   Illegal    contract    not    actionable — Illegal    bids. — 

Where  proposals  were  advertised  for  and  received  by  water 
commissioners,  and  one  of  the  competitors  was  permitted  by 
the  engineer,  to  whom  the  proposals  were  referred  for  calcula- 
tion and  comparison,  to  alter  his  bid  so  as  to  make  it  appear 
lower  than  that  of  the  others,  and  then,  after  acceptance  of 
this  bid  a  contract  was  made  at  higher  prices,  with  a  large 
number  of  prices  stipulated  for  therein  not  in  the  competition 
at  all,  and  with  a  material  clause  inserted  to  the  benefit  of  the 
contractor  in  no  manner  contemplated  by  or  offered  to  the 
other  bidders,  it  was  held  that  the  contract  was  unauthorized 
and  void  ;  that,  being  so  void  when  executed,  its  execution 
did  not  confer  upon  the  contractor  any  right  of  action  there- 
under, and  that  no  recovery  could  be  had  upon  a  quantum 
meruit.* 

'  Wilde  V.  Wilde,  37  Neb.  891 ;  56  N.  to  pay  can  not  be  implied  where  there 

W.  Rep.  724.  is  no  power  to  contract.     Burrill  v. 

2  Jacobs  V.  Mitchell,  22  N.  E.  Eep.  Boston,  2  CMfford  (U.  S.),  590;  Dillon 

768;  46  Ohio  St.  601.  on    Municipal    Corporations,    §    383. 

^Eeinskop  v.  Eogge,  37  Ind.  207;  Nothing  could  be  more  futile  than  the 

Wilder  v.  Weakley,  34  Ind.  181;  Co-  prohibition  of  the  making  of  a  con- 

penrath  v.  Kienby,  83  Ind.  18;  Mus-  tract  except  with  the  lowest  bidder, 

selman  v.  Cravens,  47  Ind.  1.  if,  the  contract  having  been  made  in 

*  Dickinson  u.  City  of  Poughkeepsie,  direct  violation  of  this  prohibition,  it 
75  N.  Y.  65,  per  Hand,  J..  "Being  could  be  rendered  valid  merely  by  be- 
void  when  executory,  its  execution  ing  persisted  in  by  both  parties,  con- 
does  not  confer  upon  the  plaintiffs  any  trary  to  public  policy  and  the  law.  If 
right  of  action  thereunder.  There  is  the  execution  of  a  contract,  the  mak- 
no  ratification  of  a  void  contract,  for  ing  of  which  is  prohibited,  as  against 
the  commissioners  had  no  power  to  public  policy,  absolutely  cures  its  in- 
eontract,  either  by  ratification  or  validity,  a  mere  continuance  in  viola- 
otherwise,  except  with  the  lowest  bid-  tion  of  law  would  have  certainly  a 
der,  upon  advertisement.     A  promise  strange  result.     It  is  diflicult  to  see 
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§  1742.  No  action  on  champertous  agreement. — An  agree- 
ment whereby  plaintiff  was  to  take  certain  notes,  to  collect  at 
his  own  expense,  without  charge,  and  divide  the  amount  col- 
lected with  the  owner  of  the  notes,  and  under  which  he  had 
implied  authority  to  bring  suits,  Is  champertous  and  void  and 
can  not  be  the  basis  of  a  suit.' 


•what  use  or  force  there  could  be  in 
such  prohibitions,  so  general  as  to 
municipalities  and  so  much  a  part  of 
our  policy  in  this  state,  if  the  consum- 
mation of  their  violation  brings  with 
it  the  protection  of  the  law  and  a 
right  of  action  for  payment  upon  the 
void  contract.  The  contrary  we  un- 
derstand to  be  settled  by  adjudication. 
Hodges  V.  Buffalo,  2  Den.  (N.Y.)  110; 
Brady  v.  Mayor  of  New  York,  20  N.Y. 
312 ;  Halstead  v.  Mayor  of  New  York, 
3  N.  Y.  430;  McDonald  v.  Mayor  of 
NewYork,  68N.Y.  23;  Cowen  r.West 
Troy,  43  Barb.  (N.Y.)  48;  Dillon  on 
Municipal  Corporations,  §  383.  With 
regard  to  the  first  ground  of  re- 
covery upon  a  quantum  memit  the 
point  seems  to  be  settled  adversely  to 
the  plaintiffs  by  authority.  The  cases 
generally  hold  that  there  can  be  no 
recovery  against  a  municipality  for 
services  performed  upon  a  contract 
void  for  want  of  power  to  make  it,  al- 
though performed  upon  the  property 
of  the  municipality,  and  of  which 
they  have  the  benefit.  As  was  said 
in  Burrill  v.  Boston,  2  Clifford  (U.  S.), 
590,  there  can  be  no  implied  promise 
to  pay  upon  a  quantum  meruit,  where 
there  is  no  power  to  contract,  either 
expressly  or  impliedly,  except  upon  a 
written  contract  with  the  lowest  bid- 
der, after  advertisement.  Bonesteel 
V.  Mayor  of  New  York,  22  N.  Y.  162; 
Brady  v.  Mayor  of  New  York,  20  N.Y. 
312;  Hodges  v.  Buffalo,  2  Denio 
(N.  Y.),  110;  McDonald  «.  Mayor  of 
New  York,  68  N.  Y.  23." 

1  Hamilton   v.   Gray,  67  Vt.  233-;  31 
Alt.  Rep.   315,  per  Taft,   J. :     "It  is 


argued  by  the  plaintiff  that  the  sub- 
ject-matter of  a  champertous  agree- 
ment must  be  a  suit,  or  that  one  must 
be  in  contemplation.  Conceding  this 
to  be  true,  we  think  a  suit  to  enforce 
the  claims  fairly  within  the  contem- 
plation of  the  parties  to  the  agreement. 
The  plaintiff  took  the  claims  for  col- 
lection, and,  under  the  agreement,  he 
had  the  right  to  bring  suits,  if  neces- 
sary, to  collect  the  claims ;  and  it  is 
fair  to  infer  that  the  parties  had  in 
mind  that  in  the  collection  of  a  large 
number  of  evidently  poor  and  some 
outlawed  claims  suits  would  become 
necessary.  A  champertous  agreement 
was  void  at  common  law,  and  we 
think  the  common  law  as  to  cham- 
perty is  in  force  in  this  state.  It  is 
applicable  to  our  situation  and  cir- 
cumstances, and  not  repugnant  to  the 
laws.  R.  L.,  §  689.  The  subject  of 
champerty  has  been  referred  to  in 
several  cases  in  our  reports  (Danforth 
V.  Streeter,  28  Vt.  490;  Gregory  v. 
Gleed,  33  Vt.  405 ;  Dorwin  v.  Smith, 
35  Vt.  69) ;  but  in  none  of  these  cases 
were  the  agreements  champertous, 
there  being  no  element  of  the  offense 
in  any  of  the  contracts  involved  in 
the  litigation.  lu  Dorwin  v.  Smith, 
35  Vt.  69,  the  contract  was  between 
parties  who  had  a  mutual  interest  in 
the  result  of  the  suit.  In  Gregory  v. 
Gleed,  33  Vt.  405,  the  contract  was  a 
guaranty  by  an  attorney  that  he  would 
pay  the  claim,  if  placed  in  his  hands 
for  collection.  In  Danforth  v.  Streeter, 
28  Vt.  490,  Redfield,  J.,  discusses 
the  doctrine  to  some  extent,  and  says 
that  he  is  reluctant  to  believe  that  the 
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§  1743.   New  matter  in  plaintiff's  reply  to  the  answer. — A 

plaintiff,  in  replying  to  new  matter  set  up  in  an  answer,  may- 
allege  any  new  matter,  not  inconsistent  with  the  petition,  con- 
stituting a  defense  to   such  allegations  contained  in  the  an- 


swer. 


common-law  offense  of  champerty  had 
been  adopted  as  part  of  the  law  of  this 
state,  but  adds  there  are  probably 
other  things  than  the  sale  of  a  chose 
in  action  coming  more  nearly  to  the 
idea  of  the  common-law  definition  of 
champerty,  such  as  carrying  on  suits 
for  a  share  of  the  avails,  and  thereby 
increasing  litigation  which  the  law 
will  still  regard  as  champertous,  and 
not  countenance.  The  case  then  un- 
der consideration  was  the  sale  of  a 
chose  in  action,  in  suit  at  the  time  of 
the  sale,  and  there  was  no  occasion 
for  the  discussion  of  the  rule  as  to 
champerty.  The  case  at  bar  is  strictly 
within  the  statement  of  the  case  that 
Redfleld,  J.,  may  still  be  regarded  as 
champertous  and  not  countenanced, 
viz.,  carrying  on  suits  for  a  share  of 
the  avails.  The  words  'purchase'  and 
'sale'  have  been  indiscriminately  used 
in  connection  with  the  term  'cham- 
perty,' and  such  use  has  bred  confu- 
sion in  the  books.  As  above  stated, 
champerty  is  an  agreement  by  one  to 
take  a  suit  or  claim,  and,  at  his  own 
expense,  gather  in  the  spoils,  divid- 
ing them  with  the  owner.  It  does  not 
imply  a  purchase.  The  word  'pur- 
chase' means  to  buy  by  paying  a  price, 
and  implies  a  payment.  Curtis  v.  Bur- 
dick,  48  Vt.  166.  A  purchase  is  that 
which  is  obtained  for  a  price  in  money 
or  its  equivalent.  Webster's  Diction- 
ary. The  doctrine  of  champerty  was 
fully  recognized  and  applied  in  Wright 
V.  Whithead,  14  Vt.  268,  in  which 
case  the  court,  by  Williams,  C.  J., 
said:  'The  orator  purchased  this  suit 
under  an  agreement  to  divide  what- 
ever sum  should  be  recovered.  If  he 
succeeded,  he  was  to  pay  $150 ;  if  he 


failed,  he  was  to  pay  nothing.  This 
was  a  species  of  champerty  or  main- 
tenance, which  can  not  be  counte- 
nanced in  a,  court  of  equity.'  We 
have  here  the  same  misuse  of  the 
word  'purchase,'  for  the  party  made 
no  purchase  of  the  claim.  He  paid 
nothing  for  it,  but  took  a  conveyance 
of  it,  and  agreed  to  pay  $150  if  he  re- 
covered, and  was  to  pay  nothing  if  he 
failed.  The  rule  is  the  same  at  law  as 
in  equity.  The  contract  under  consid- 
eration being  champertous  and  void, 
no  recovery  can  be  had  under  it." 

^  Mollyneaux  d.  Wittenberg,  39  Neb. 
547;  58  N.  W.  Rep.  205,  per  Harri- 
son, J. :  "After  a  careful  examination 
of  the  pleadings,  we  are  satisfied  that 
the  action  of  the  plaintiff  was  neces- 
sarily founded  upon  the  original  agree- 
ment of  defendants  not  to  use  the 
property  for  hotel  purposes,  and  its 
breach,  the  waiver  being  merely  col- 
lateral to  the  original  contract  and  in- 
cident to  it,  and  purely  a  matter  of 
defense ;  that  the  cause  of  action  set 
up  in  the  petition  was  complete  with- 
out alleging  the  waiver,  and  negativ- 
ing its  force  or  effect ;  that,  when  the 
waiver  was  alleged  in  defendants'  an- 
swer as  matter  of  defense,  it  was 
proper  and  good  pleading  to  deny  it, 
or  affirmatively  show  by  the  reply  that 
defendants  had,  by  their  failure  to 
comply  with  some  of  its  requirements, 
or  rather  by  their  violation  of  such  re- 
quirements or  conditions,  rendered  it 
of  no  value  or  force,  and  destroyed 
any  effect  it  might  otherwise  have  had 
in  releasing  the  defendants  from  the 
original  agreement ;  and,  if  evidence 
had  been  introduced  which  estab- 
lished the    plaintiff's    contention   as 
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§  1744.    Production  of  wi'itten  contract  as  evidence. — One 

who  has  declared  on  a  written  contract  must  put  it  in  evidence 
or  he  will  not  be  entitled  to  recover.'  Where  a  person  agrees 
in  writing  with  the  seller  of  an  article  to  sign  as  surety  a  note 
to  be  given  by  the  buyer,  and,  after  the  article  is  delivered  and 
a  note  executed  by  the  buyer,  fails  to  sign  the  note,  the  seller, 
in  an  action  against  such  person  on  the  buyer's  failure  to  pay 
the  note,  need  not  set  out  the  note  in  his  complaint,  the  note 
not  being  the  foundation  of  the  action;  but  it  is  sufficient  if 
the  agreement  to  become  surety  be  set  out,  and  the  note  be  de- 
scribed so  as  to  identify  it  as  the  note  on  which  defendant 
agreed  to  become  surety,  and  to  show  the  amount  of  plaintiff's 
damage  by  reason  of  his  failure  to  do  so.^  Where,  in  an  action 
for  goods  sold,  the  complaint  shows  that  the  contract  would  be 
void  unless  in  writing,  the  written  contract  is  admissible  in 
evidence. °     But  if  a  copy  of  the  contract  sued  on  is  attached 


pleaded  in  the  reply,  the  waiver  would 
have  been  fully  avoided,  and  the 
plaintiff  entitled  to  damages,  not  un- 
der the  waiver,  but  from  the  breach 
of  the  original  contract  or  agreement, 
to  which  the  waiver,  by  its  terms, 
refers  the  parties.  'A  plaintiff,  in  re- 
plying to  new  matter  set  up  in  an 
answer,  may  allege  any  new  matter, 
not  inconsistent  with  the  petition,  con- 
stituting a  defense  to  such  allegations 
contained  in  the  answer.'  Cobbey  v. 
Knapp,  23  Neb.  579;  37  N.  W.  Rep. 
485." 

'Higman  v.  Hood,  3  Ind.  App. 
456;  29  N.  E.  Rep.  1141,  per  Robin- 
son, C.  J.:  "AVhere  a  written  con- 
tract is  the  basis  of  an  action,  there 
must  be  evidence  of  the  existence  of 
such  contract  to  authorize  a  verdict. 
Lucas  I'.  Smith,  42  Ind.  103;  Glenn  v. 
Porter,  49  Ind.  500;  Potter  ■!).  Earnest, 
51  Ind.  384;  Schlosser  v.  State,  55 
Ind.  82.  In  this  case,  as  the  trial  pro- 
ceeded under  the  first  paragraph  in 
the  complaint,  and  as  the  appellant 
failed  to  introduce"  in  evidence  to  the 
jary  the  contract  sued  on, — no  matter 
what  the  evidence  was,— the  verdict 


for  the  appellee  was  sustained  by  the 
evidence." 

^Webster  v.  Smith,  4  Ind.  App.  44; 
30  N.  E.  Rep.  139. 

'Taylor  v.  Davis,  52  N.  W.  Rep. 
756;  82  "Wis.  455,  per  Cassaday,  J.: 
"Since  the  amount  to  be  paid  for  the 
lumber  was  such  as  to  make  the  con- 
tract void  unless  in  writing,  the  de- 
fendants and  the  court  were  bound  to 
infer  that  the  contract  alleged  was  a 
valid  contract  and  hence  in  writing. 
Robbins  v.  Deverill,  20  Wis.  142; 
Bank  of  River  Falls  v.  German  Am. 
Ins.  Co.,  72  Wis.  635.  The  execution 
of  this  written  contract  is  conceded  by 
the  defendants.  There  appears  to  be 
no  evidence  in  the  record  that  this 
written  contract  was  ever  modified, 
or  that  the  same  was  procured  by 
false  representations.  This  being  so, 
it  continued  to  be  binding  upon  the 
parties ;  and  hence  all  prior  negotia- 
tions and  all  preliminary  agreements, 
in  so  far  as  they  were  covered  by  or  in 
conflict  with  that  contract,  must  be 
regarded  as  either  merged  in  or  ex- 
cluded from  the  contract  thus  made. 
Herbst  v.  Lowe,  65  Wis.  316." 
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to  the  bill  as  an  exhibit,  and  the  answer  expressly  admits  the 
execution  of  such  contract,  it  is  not  necessary  to  introduce  the 
contract  in  evidence  upon  the  hearing.'  In  an  action  against 
a  corporation  for  refusal  to  deliver  lumber  sold  by  it,  a  contract 
signed  by  "L.,  Manager,"  was  admissible  in  evidence,  his  ap- 
pointment as  manager  and  authority  to  sell  the  lumber  being 
admitted,  but  it  being  contended  that  he  exceeded  his  authority 
as  to  the  terms. ^  A  written  contract,  which  has  been  modified, 
but  not  entirely  superseded,  by  a  subsequent  parol  agreement, 
is  admissible  in  evidence  in  a  suit  on  the  contract  as  modified.' 
When  a  written  instrument  is  not  the  basis  of  the  cause  of 
action  or  defense,  but  is  only  referred  to  as  one  among  »ther 
facts  material  to  the  pleading,  a  copy  or  exhibit  need  not  be 
filed  with  the  pleading  or  made  a  part  of  it.* 

§  1745.   What  facts  inadmissible  to  prove  oral  promise. — In 

an  action  for  rent  on  an  oral  promise  by  a  tenant  to  renew  a 
lease  for  a  year,  on  condition  that  the  landlord  make  certain 
repairs  and  additions,  and  which  was  void  for  uncertainty,  evi- 
dence that  the  landlord  intended  the  additions  to  be  gratuitous 
is  inadmissible  to  show  that  the  terms  were  agreed  on,  where 
such  fact  was  not  communicated  to  the  tenant." 

'  Atkinson    v.     Chicago     Tire   and  the  minds  of  the  parties  have  not  met 

Spring  Works   (111.,  1891),   27  N.  E.  as  to  all  these  particulars,  there  is  no 

Rep.  919;    Atkinson  v.  Linden  Steel  agreement  on  which   an   action  will 

Co.,  138  111.  178.  lie."     Sourwine  v.  Truscott,  17  Hun 

2  Peterson    v.   Mille    Lacs  Lumber  (N.  Y.),  432,  434.     It  results  that  the 

Co.,  51  Minn. 90;  52  N.  W.  Eep.  1082.  alleged  agreement  was  incomplete  and 

'White  w.  Soto,  82  Cal.  654.  inoperative.      Respondent's  proposi- 

*  Hight  V.  Taylor,  97  Ind.  392;  Black  tion  that  his  repairs  and  additions  to 

V.   Richards,  95   Ind.   184.     And  see  the  premises,  made  on  the  strength  of 

Chicago,  etc.,  R.  Co.  v.  Ross,  8   [nd.  appellant's  promise  to  take  the  lease, 

App.  188;  35  N.  E.  Rep.  290.  operate  an  estoppel    to  contest   the 

^ Steinhardt  v.  Buel  (Com.  PI.  1892),  efficacy  of  the  promise  as  a  legal  obli- 
20  N.  Y.  Supl.  706,  per  Pryor,  J. :  "In  gation,  is  without  shadow  of  support, 
the  absence  of  an  agreement  as  to  the  either  in  principle  or  authority, 
rent,  no  inference  is  authorized  that  it  White  v.  Ashton,  51  N.  Y.  280.  The 
was  to  be  the  same  as  before,  because  case  cited.  Mayor,  etc.,  of  N.  Y.  v. 
the  premises  let  were  not  the  same,  Huntington,  114  N.  Y.  631 ;  21  N.  E. 
but  were  altered  by  repairs  and  en-  Rep.  998,  is  but  an  application  of  the 
larged  by  additions.  If  there  has  familiar  rule  that  a.  tenant  in  posses- 
been  no  absolute  agreement  made  as  sion  is  estopped  to  dispute  the  validity 
to  all  the  particulars  of  the  lease,  if  of  the  contract  under  which  he  ac. 
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§  1746.  Custom  as  eyidence. — In  an  action  to  recover  on  a 
contract,  under  which  plaintiff  excavated  earth  and  rock  from 
defendant's  lots,  and  which  provided  that  he  should  be  paid 
for  his  work  on  estimates  made  by  a  surveyor,  where  defend- 
ant claimed  that  the  estimates  so  made  were  incorrect,  and  that 
he  had  overpaid  the  plaintiff,  the  burden  was  on  the  defendant  to 
show  such  fact.  It  was  not  error  to  permit  plaintiff  to  prove 
the  custom  of  surveyors  in  making  allowances  to  excavators  on 
their  being  obliged  to  excavate  below  the  depth  mentioned  in 
the  contract  to  reach  a  level,  where  such  custom  was  a  reason- 
able one  and  known  to  both  parties  beforq  entering  into  the 
contract.'  Where,  in  an  action  for  the  contract  price  for  restor- 
ing a  pavement,  it  appeared  that  the  contract  required  the  de- 
fendants to  furnish  the  materials,  and  the  plaintiff  "  to  prepare 
all  necessary  beds  of  gravel,  sand,  or  other  material  that  may  be 
required  for  said  paving,"  and  to  do  the  paving,  it  was  held 
that  the  plaintiff  could  show  that  the  quoted  words  had  a  definite 
and  well-known  meaning  among  persons  engaged  in  paving. 


quired  possession.  As  there  was  no  ev- 
idence to  warrant  the  verdict,  it  fol- 
lows that  the  court  erred  in  denying 
the  motions  for  a  direction  and  for  a 
new  trial.  Another  error,  still,  viti- 
ates the  judgment.  Plaintiff  inquired 
of  hiswitness,  "Why  wasn't  this  extra 
room  mentioned  in  the  lease?"  De- 
fendant objected  to  the  question,  but 
it  was  allowed,  and  defendant  excejit- 
ed.  The  answer  being,  "Because  it 
was  intended  to  give  it  gratis,"  de- 
fendant moved  to  strike  it  oat,  and  to 
a  denial  of  the  motion  duly  excepted. 
As  seeming  to  show  an  agreement 
about  price,  and  so  validating  the 
contract,  the  answer  might  have  been 
of  momentous  materiality  in  the  mind 
of  the  jury.  But  it  was  not  legal  evi- 
dence, because  whether  the  addition- 
al room  was  to  be  gratuitous  had  not 
been  communicated  to  the  defendant ; 
and  indisputably  the  secret,  undis- 
closed intention  of  one  party  is  not 
'admissible  to  affect  the  other  with  lia- 
bility.    The  evidence  being  essential- 


ly and  irremediably  incompetent,  no 
specific  objection  is  necessary  to  sub- 
ject it  to  our  revision.  Quinby  v. 
Strauss,  90  N.  Y.  664;  Tooley  v.  Ba- 
con, 70  N.  Y.  34;  Merritt  v.  Seaman, 
6  N.  Y.  168. 

'Pucci  V.  Barney,  21  N.  Y.  Supl. 
1099,  per  Bookstaver, J. :  "This  custom 
was  clearly  proved,  and  must  have 
been  known  to  both  parties  at  the 
time  of  entering  into  the  contract, 
and  they  are  presumed  to  contract  in 
reference  to  uniform,  continuous  and 
well  settled  usage  pertaining  to  the 
matters  as  to  which  they  entered  into 
an  agreement,  where  such  usage  is  not 
in  opposition  to  well  settled  princi- 
ples of  law,  and  is  not  unreasonable. 
Walls  V.  Bailey,  49  N.  Y.  464;  Simsu. 
United  States  Trust  Co.,  35  Hun,  633; 
Ford  B.  Tirrell,  9  Gray  (Mass.),  401; 
Barton  v.  McKelway,  22  N.  J.  Law, 
165;  Atkinson  v.  Truesdell,  127  N.  Y. 
230 ;  27  N.  E.  Rep.  844 ;  Smith  v.  Clews. 
114  N.  Y.  190;  21  N.  E.  Rep.  160." 
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and  that  they  did  not  embrace  the  putting  in  or  tamping  of  the 
coarse  material  at  the  bottom,  but  related  to  the  thin  bed  of 
light  material  placed  at  the  top  to  receive  the  blocks  or  brick 
composing  the  pavement.'  To  prove  a  valid  usage  or  custom, 
it  is  not  essential  that  all  the  witnesses  should  agree  ;  if  they 
differ  as  to  its  existence  in  the  same  places  or  in  all  places,  this 
presents  a  question  for  a  jury  ;  but  where  the  witnesses  upon 
one  side  show  the  existence  of  the  custom  in  some  localities 
and  as  to  some  contracts,  and  those  upon  the  other  side  that  no 
such  custom  exists  in  other  localities  or  as  to  other  contracts, 
the  proof  fails  to  establish  a  custom  uniform  and  universal.^ 

§  1747.  Shipping  book  and  vouchers  as  evidence. — The  ship- 
ping book  of  the  vendor  of  lumber  is  admissible  in  evidence 
under  the  Wisconsin  statute,  upon  proof  by  his  scaler  that  he 
correctly  scaled   the   lumber,  entering  the   scales  upon  slips 


'  McDonough  v.  Jolly,  165  Pa.  St. 
642;  30  Atl.  Rep.  1048,  per  Williams, 
J. :  "When  such  words  or  phases  are 
made  use  of  in  a  contract,  it  is  often 
necessary  to  inform  the  court  and  jury 
of  their  meaning  in  the  trade  or  em- 
ployment to  which  the  contract  re- 
lates, or  of  the  subject  to  which  they 
apply  by  oral  testimony.  Place  v. 
Proctor,  2  Penny.  (Pa.)  264 ;  Centen- 
ary M.  E.  Church  v.  Clime,  116  Pa. 
St.  146;  9  Atl.  Rep.  163;  First  Nat. 
Bank  v.  Fiske,  133  Pa.  St.  241 ;  19  Atl. 
Rep.  554.  The  evidence  was  rightly 
admitted  in  this  case,  and  the  judg- 
ment is  affirmed." 

'  Dickinson  v.  City  of  Poughkeepsie, 
75  N.Y.  65,  per  Hand,  J. .  "The bur- 
den being  upon  the  plaintiffs  to  vary 
and  limit  the  meaning  of  the  writing 
by  usage — assuming  this  could  be  done 
at  ail — which  is  doubtful,  Aymar  u. 
Astor,  6  Cow.  (N.Y.)  266;  Vail  v.  Rice, 
5  N.  Y.  155 ;  Dawson  v.  Kittle,  4  Hill 
(N.  Y.),  107;  Wheeler  v.  Newbould, 
16  N.  Y.  392,  they  must  show  a  usage 
uniform,  general,  presumably  known 
to  the  parties,  and  not  local,  partial. 


or  personal.  Bradley  v.  Wheeler,  44 
N.  Y.  495;  Higgins?;.  Moore,  34  N.  Y. 
417;  Barnard  v.  Kellogg,  10  Wall. 
(TJ.  S.)  383;  Boardman  v.  Gaillard,  60 
N.  Y.  614.  This,  in  my  opinion,  they 
failed  to  do ;  and  a  jury  were  not  au- 
thorized, from  the  whole  evidence,  to 
find  such  uniform  binding  custom.  It 
is  not,  of  course,  intended  to  hold  that 
to  prove  a  valid  custom,  all  the  wit- 
nesses sworn  on  both  sides  must  agree 
about  it.  They  may  differ  as  to  its  ex- 
istence in  the  same  place  or  in  all 
places,  and  this  would  raise  a  ques- 
tion for  the  jury ;  but  here  is  no  such 
conflict.  The  plaintiffs'  witnesses 
prove  that  they  followed  and  knew  of 
such  custom,  as  to  some  localities  and 
contracts ;  and  the  defendants  show 
that  there  was  no  such  custom  in  other 
localities  and  as  to  other  contracts,  no 
witness  assuming  to  say  that  the  cus- 
tom was  universal.  The  result  of  this 
evidence  was  not  therefore  a  conflict 
as  to  a  uniform  custom,  but  a  demon- 
stration that  the  custom  was  local  and 
partial." 
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which  he  sent  to  the  office,  and  proof  by  the  bookkeeper  that 
the  slips  were  handed  in  to  him,  and  correct  entries  therefrom 
made  by  him  upon  the  shipping  book,  which  was  the  original 
book  of  entry. ^  Where,  in  an  action  to  recover  a  balance  due 
on  a  building  contract,  the  plaintiff  testified  to  the  cost  in  gross 
and  to  the  details,  and  produced  vouchers  and  bills  amounting 
to  nearly  two-thirds  the  total  sum,  which  were  supported  by  evi- 
dence of  the  parties  showing  that  they  were  reasonable,  and  the 
plaintiff  gave  the  defendant  vouchers  for  each  bill,  it  was  held 
that,  in  the  absence  of  proof  that  the  articles  were  not  deliv- 
ered, a  finding  for  the  plaintiff  was  supported  by  the  evidence, 
although  the  plaintiff  did  not  personally  know  that  each  article 
was  furnished  and  each  day's  work  was  done.' 


§  1748.   Experts'  estimates  and  certificates  as  evidence. — In 

an  action  on  a  contract,  which  required  acceptance  of  the  work 
by  an  engineer,  the  estimates  and  certificate  of  the  engineer 
were  properly  admitted  to  prove  acceptance.'      Written  esti- 


'  Taylor  o.  Davis,  82  Wis.  455,  per 
Cassoday,  J. .  "We  are  constrained 
to  hold  that  this  shipping  book  was 
properly  admitted  in  evidence  under 
section  4186,  R.  S.,  and  the  rales  fre- 
quently sanctioned  by  this  court. 
Schettler  v.  Jones,  20  Wis.  412 ;  Biggs 
V.  Weise,  24  Wis.  545;  Smith  v.  Schu- 
lenberg,  34  Wis.  41 ;  Christie  v.  Keator, 
49  Wis.  640;  Jones  v.  Orton,  65  Wis. 
9;  Curran  v.  Witter,  68  Wis.  16; 
Stubbings  v.  Dockery,  80  Wis.  618. 

2  Blazo  V.  Gill,  23  N.  Y.  Supl.  373. 

^  Board,  etc.,  of  Hamilton  County  v. 
Newlin,  132  Ind.  27;  31  N.  E.  Rep. 
465,  per  Elliott,  J.:  "If  the  engineer 
received  the  work  and  estimated  it, 
his  estimate  would  stand  unless  fraud 
or  mistake  is  shown.  McCoy  v.  Able, 
131  Ind.  417;  Linville  v.  State,  130 
Ind.  210.  We  are  satisfied  that  the 
whole  theory  of  the  appellant  as  to  its 
right  to  judgment  upon  the  answers 
to  interrogatories  is  wrong,  for  it  pro- 
ceeds upon  the  assumption  that  both 
paragraphs  are  based  upon  the  written 


contract.  This  theory  opposes  the 
settled  doctrine  that  where  work  is 
done  in  part  under  a  written  contract 
and  in  part  under  an  oral  one,  the 
recovery  may  be  upon  the  written 
contract  as  to  the  part  of  the  work 
done  under  it,  and  for  the  part  done 
under  the  verbal  contract  the  recovery 
may  be  upon  that  contract."  See 
Wolcott  1).  Yeager,  11  Ind.  84;  Ever- 
road  V.  Schwartzkopf,  123  Ind.  35.  In 
Mills  V.  Norfolk  and  N.  R.  Co.,  90  Va. 
523;  19  S.  E.  Rep.  171,  a  declara- 
tion set  out  a  contract  for  the  excava- 
tion of  a  tunnel,  in  which  it  was  pro- 
vided that*  charges  should  be  SI  .75 
and  13.50  per  cubic  yard,  according  to 
the  thickness  of  a  certain  vein  of  coal 
through  which  it  ran ;  that  payment 
should  be  made  upon  estimates  ap- 
proved by  defendant's  engineer, 
whose  decision  should  be  final ;  that, 
when  said  engineer  furnished  a  cer- 
tificate that  all  work  was  completed, 
there  should  be  a  final  estimate  of  the 
work    according    to  the   agreement. 
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mates,  made  by  engineers  after  the  letting  of  a  railroad  con- 
struction contract,  and  which  therefore  could  not  have  been 
considered  in  making  the  contract,  can  not  be  placed  before 
the  jury,  in  an  action  by  the  contractors  for  an  alleged  breach 
preventing  completion,  to  disprove  the  amount  of  profits  which 


when  the  balance  due  according  to 
the  certificate  should  be  paid  within 
thirty  days,  upon  plaintiffs'  giving  a 
release  of  liens.  It  was  further  alleged 
that,  for  a  large  part  of  said  tunnel, 
the  width  of  the  coal  vein  entitled  the 
plaintiffs  to  $3.50  per  cubic  yard,  as 
shown  by  profile  furnished  by  defend- 
ant, Y^hich  was  filed;  that  the  work 
had  been  accepted  by  the  engineer; 
and  that  defendant  refused  to  pay 
but  $1.75  per  cubic  yard,  because  the 
engineer  so  certified;  and  that  said 
estimates  made  by  the  latter  were  in 
violation  of  the  contract ;  and  that  the 
mistake  was  so  gross  as  to  amount  to 
a  fraud ;  and  that  he  knew  that  plain- 
tiffs were  entitled  to  $3.50  per  cubic 
yard.  The  defendant  demurred  be- 
cause the  certificate  of  the  engineer 
was  conclusive  upon  both  parties,  in 
the  absence  of  fraud,  and  that  the 
declaration  only  charged,  as  a  conclu- 
sion of  law,  that  the  engineer  made 
a  mistake  so  gross  as  to  amount  to 
fraud.  Held,  that  the  declaration  set 
forth  such  violations  of  the  agreement 
by  the  engineer  as  to  amount  to 
fraud.  And  the  court  said:  "The 
rule  of  law  is  that,  even  when  the 
engineer  acts  strictly  within  the  scope 
of  his  authority  (the  contract  and 
terms  of  agreement),  fraud,  or  mis- 
take so  gross  as  to  amount  to  fraud, 
or  necessarily  to  imply  bad  faith,  will 
vitiate'  the  estimate  and  set  aside  his 
decision ;  and  even  in  the  case  of  an 
award  the  arbitrator  is  held  strictly 
to  the  terms  of  the  submission — the 
contract  of  the  parties — and  can  not  go 
outside  of  it  or  contravene  it.  In  the 
case  of  Condon  v.  South  Side  R.  Co., 
14  Gratt.  (Va.)  802,  Judge  Moncure 


says :  'It  now  only  remains,  under  the 
head  we  are  now  considering,  to  in- 
quire whether  the  estimate  made  by 
the  engineer  in  this  case  was  such  a 
one  as  the  contract  authorized.  Did 
the  engineer  exceed  his  authority  in 
making  the  estimate  ?  If  he  did,  then, 
by  analogy  to  the  case  of  an  award, 
and  according  to  a  principle  of  law 
which  governs  this  case  alike  with 
that  (if,  in  fact,  there  be  any  differ- 
ence in  this  respect  between  the  two 
cases),  the  estimate  is  void.  The 
parties  intended  that  all  questions, 
whether  of  law  or  of  fact,  which 
might  arise  under  the  contract,  should 
be  determined  by  the  engineer.  *  * 
It  is  expressly  declared  that  he  shall 
determine  when  the  contract  has 
been  complied  with  according  to  its 
just  and  fair  interpretation,  and  the 
amount  of  the  same,  and  all  disputes 
and  difficulties  arising  under  the 
same,  and  that  his  decision  shall  be 
obligatory  and  conclusive  between 
the  parties  without  further  recourse 
of  appeal.  He  can  not  set  aside  or 
disregard  the  contract  between  the 
parties.  That  contract  must  furnish 
the  law  of  the  case.  He  can  not  alter 
the  prices  thereby  ascertained,  even 
though  he  may  consider  them  too 
high  or  too  low.  If  it  should  appear 
that  he  did  so,  his  acts  would  un- 
doubtedly be  void.'  See  also,  Galves- 
ton, etc..  Railroad  Co.  v.  Henry,  65 
Texas,  685;  25  Am.  &  Eng.  R.  R.  Cas. 
265;  Kistner  u.  Indianapolis,  etc.,  R. 
Co.,  88  Ind.  460;  12  Am.  &  Eng.  R.  R. 
Cas.  314;  Louisville,  etc.,  R.  Co.  v. 
Donnegan,  111  Ind.  179;  12  N.  E. 
Rep.  153." 
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plaintiffs  would  have  realized  had  it  not  been  for  such  breach.' 
Where  a  contract  for  building  a  railroad  provides  for  estimates 
by  the  company's  engineer  of  the  work  done  and  the  amount 
due  therefor,  the  company  can  not  resist  payment  because  no 
such  estimates  have  been  furnished,  when  the  contractor  has 
asked  for  them,  and  the  company  has  kept  the  engineer  from 
giving  them.^  Where,,  in  an  action  to  recover  a  balance  due  on 
a  building  contract  which  provided  that  plaintiff  was  to  con- 
tract for  the  building  in  all  its  details,  and  charge  everything 
at  its  exact  cost,  it  appeared  that  there  was  no  limitation  as  to 


'Tennessee  E.  Co.  v.  Danforth,  99 
Ala.  331 ;  13  So.  Rep.  51,  per  Stone,  C. 
J. :  "  Testimony  of  witnesses  for  de- 
fendant was  offered,  for  the  purpose, 
it  would  seem,  of  disproving  the 
amount  of  profits  plaintiffs  would 
have  realized,  if  they  had  performed, 
or  been  permitted  to  perform,  all  the 
stipulations  of  their  contract.  This 
testimony  consisted  in  part  of  esti- 
mates made  by  civil  engineers  experi- 
enced in  railroad  construction.  Their 
estimates  were  offered  in  evidence  by 
defendant,  and  were  excluded  on 
motion  of  plaintiffs.  There  was  an 
exception  reserved  to  this  ruling. 
The  question  raised  by  this  ruling  is 
entirely  different  from  that  last  above 
considered.  The  estimates  then  under 
consideration  were  those  made  in 
locating  and  finally  establishing  the 
line  of  the  railroad.  They  were  the 
act  of  the  defendant  itself,  done  in 
its  service,  as  aids  in  the  selection  of 
the  best,  most  practicable,  and  least 
expensive  route  on  which  to  locate 
and  construct  the  road.  They  were 
manifestly  a  material  factor,  alike  in 
letting  and  undertaking  the  construc- 
tion of  the  road.  They  were  specifi- 
cations made  by  the  defendants  of 
the  quality  and  probable  quantity  of 
the  work  and  labor  they  were  con- 
tracting to  have  done,  and  no  doubt 
they  entered  largely  into  the  terms  of 
the  contract  agreed  on.    They  were 


the  defendant's  description,  as  near 
as  was  then  practicable,  of  the  subject 
of  the  contract  and  its  dimensions. 
The  testimony  offered  by  defendant 
had  none  of  these  qualities.  It  did 
not,  and  could  not,  enter  into  the 
making  of  the  contract.  It  was  ex 
post  facto.  It  was,  at  most,  a  founda- 
tion for  the  differing  opinion  and 
judgment  of  experts,  bearing  on  the 
inquiry  of  profits  plaintiffs  could  have 
realized  from  a  completion  of  their 
contract.  It  was  simply  reducing 
their  oral  testimony  to  writing,  and 
having  it  placed  in  the  hands  of  the 
jury,  to  aid  them  in  understanding 
and  utilizing  it  in  making  up  their 
verdict.  Now,  while  it  is  clearly  the 
privilege  of  the  jury,  or  any  member 
of  it,  to  take  notes  of  the  oral  testi- 
mony as  aids  to  memory,  there  is  no 
provision  of  the  law  which  authorizes 
the  witness's  memoranda  of  calcula- 
tions, made  to  assist  his  own  memory, 
to  be  placed  before  the  jury,  if  objected 
to.  It  does  not  fall  within  any  recog- 
nized rule  on  the  subject.  Acklen  v. 
Hickman,  63  Ala.  494;  Jaques  v. 
Horton,  76  Ala.  238 ;  Stoudenmire  v. 
Harper,  81  Ala.  242;  1  So.  Rep.  857; 
Hancock  v.  Kelly,  81  Ala.  368 ;  2  So. 
Rep.  281;  Hart  v.  Kendall,  82  Ala. 
144 ;  3  So.  Rep.  41 ;  Bilhngslea  v.  State, 
85  Ala.  323;  5  So.  Rep.  137." 

'  St.  Louis,  etc.,  R.  Co.  v.  Kerr,  153 
111.182;   38  N.  E.  Rep.  688. 
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the  cost,  and  a  memorandum  annexed  to  the  contract  contained 
a  list  of  work  and  materials,  and  there  were  sums  set  opposite 
the  items  which  aggregated  the  amount  to  which  defendant 
claimed  the  cost  was  limited,  and  plaintiff  testified  that  it  was 
an  estimate  only,  it  was  held  that  the  referee's  finding  that  the 
cost  was  not  limited  to  the  amount  shown  on  the  estimate  was 
supported  by  the  evidence.' 

§  1749.   Where    evidence    conflicting,    jury  to  decide. — In 

an  action  on  a  contract  whereby  plaintiff  agreed  to  do  work 
on  certain  articles  to  be  supplied  him  by  defendants,  no  time 
for  such  delivery  being  named,  where  the  evidence  was 
conflicting  as  to  when  plaintiff  was  ready  to  do  the  work, 
and  as  to  the  time  of  his  request  for  delivery,  the  questions 
of  breach  of  contract  and  of  reasonable  time  for  delivery 
were  properly  left  to  the  jury.*  The  fact  that  an  account 
sued  on,  which  describes  generally  certain  professional 
services  as  consisting  of  an  examination  of  title,  numerous 
interviews,  correspondence,  advice,  etc.,  without  specify- 
ing the  date  of  any  particular  service,  is  dated  several  days 
later  than  the  date  of  plaintiff's  writ,  does  not  show  as  a  matter 
of  law  that  the  services  were  not  performed,  and  that  the  cause 
of  action  did  not  accrue,  until  after  the  date  of  the  said  writ." 
The  question  whether  a  building  contract  was  substantially  per- 
formed, where  the  evidence  is  contradictory,  is  peculiarly  one 
for  a  jury,  and  motions  to  dismiss  and  for  the  direction  of  a 

'■  Blazo  V.  Gill,  69  Hun  (N.  Y.),  69;  plaintiff  agreed  to  wait  until  the  de- 

23  N.  Y.  Supl.  373.  fendants  should  give  him  notice  that 

^  Abbey  v.  Mace   (Com.  PI.  1892),  they  were  ready  to  furnish  the  plates. 

19  N.  Y.  Supl.  375,  per   Bookstaver,  Under  these    circumstances,   we    do 

J.:     "It  is  quite  true  that  the  ques-  not  think  the  court  erred  in  refusing 

tion  as  to  what  is  a  reasonable  time  is  to  decide,  as   a  matter  of  law,  that 

a  question  of  law,  unless  the  facts  are  there  had  or  had  not  been  any  breach 

disputed.     See  Both u.  Buffalo,  etc.,  E.  of  the  contract,  or  whether  defend- 

Co.,34N.Y.  548.  But  in  this  case  there  ants  had  or  had  not  furnished  the 

was  a  wide  divergence  iu  the  testi-  plates  within  a  reasonable  time,  but 

mony  as  to  when   the  plaintiff   was  properly  left  both  of  these  questions 

ready  with  his  machinery  to  do  the  to  the  jury." 

work,    and  when   he   requested    the        '  Chaplin  ».Harbeck,  156  Mass.  339; 

defendants  to  deliver  the  plain  plates,  31  N.  E.  Eep.  288. 
and   also,  as  to  whether  or  not  the 
143 
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verdict  are  properly  denied.'  Where  the  terms  of  an  agreement 
furnished  the  rule  for  the  ascertainment  of  the  correct  b«,lance,  it 
was  error  to  submit  to  the  jury  the  construction  of  the  agree- 
ment.^ In  an  action  for  services  and  materials, the  plaintiff  rely- 
ing on  a  written  contract  therefor,  which  he  annexes  to  his  com- 
plaint, and  defendant  alleging  that  this  is  not  the  contract  act- 
ually made,  but  that  another  was  entered  into,  which  plaintiff 
failed  to  perform,  it  is  error  to  exclude  the  contract  which  de- 
fendant claims  to  have  been  entered  into,  but  both  instrument? 
should  be  submitted  to  the  jury  to  determine  which  is  the  con- 
tract actually  made.'  The  construction  of  an  ambiguous  writ- 
ten contract  is  for  the  jury,  and  a  charge  as  to  its  meaning  is 
error.*  It  is  for  the  jury  to  determine  whether  a  contract  was 
superseded  or  suspended  by  a  subsequent  contract,  where  the 
fact  is  disputed.^ 

§  1750.   Existence  of  partnership,  when  question  for  jury. — 

The  rule  is  that  where  there  is  no  dispute  as  to  the  facts,  or 
where  the  facts  are  found  or  admitted,  then  the  question  of 
copartnership  or  no  copartnership  is  a  question  of  law  for  the 
court. *■  But  where  there,  is  a  dispute  as  to  whether  a  copart- 
nership exists,  and  a  dispute  as  to  the  existence  of  facts  which 
are  necessary  to  constitute  a  copartnership,  the  question  is  for 
the  jury.' 

1  Gibbons  v.  Russell,  13  N.  Y.  Supl.  v.  Finck,  21  Hun  (N.  Y.),  210;    Mc- 

879.  Donald  v.  JIatney,  82  :Mo.  358;  Pard- 

^  Heidenheimerw.  Baumgarten(Tex-  ridge  v.  Rj'an,  14  111.  App.  598 ;  Cham- 

as  1894),  29  S.  W.  Rep.  208.  berlain  v.  Jackson,  44  Mich.  320;   6  N. 

^  Wegener  w.  Butler  (City  Ct.  N.Y.),  W.  Rep.  683;    Densmore  d.  Mathews, 

22  N.  Y.  Supl.  692.  58  Mich.  616;  26  N.  W.  Rep.  146.  In 

'  Ginnuth  v.  Blankenship  Co.  (Tex-  Waggoner  v.  First  Xat.  Bank,  43  Neb. 

as  1894),  28  S.  W.  Rep.  828.  84  ;  61  N.W.  Rep.  112,  Ragan,  C,  said: 

•'  Union  Cent.  Life  Ins.  Co.  v.  How-  "Sharing  in  the  profits  of  an  enter- 
ell,  101  Mich.  332;  59  N.  W.  Rep.  699.  prise  ia  prima  facie  evidence  of  a  co- 

^  Everitt  w.  Chapman,  6  Conn.  347;  partnership,  but  the  presumption  o) 

Farmers'    Insurance   Co.  v.   Ross,  29  partnership  arising  from  a  sharing  in 

Ohio  St.  429 ;   Kingsbury  v.  Tharp,  61  profits  is  not  a  conclusive  one,   and 

Mich.  216;  28  N.  W.  Rep.  74.  maybe  rebutted  by  evidence.    Fourth 

'  Seabury  v.  Bolles,  51   N.  J.  Law,  Nat.  Banki;.  Altheimer,  91  Mo.  190;  3 

103;  16   Atl.  Rep.  54;    Meriden,  etc.,  S.W.  Rep.  858;   Lockwood  t-.  Doane, 

Bank«.  Gallaudet,  120  N.  Y.  298;   24  107   111.  235;    Oppenheimer  v.  Clem- 

N.E.  Rep.994;  McMullenu.  MacKen-  mons,  18  Fed.  Rep.  886;    Meehan  J), 

zie,  2  G.  Greene  (Iowa),  368;   Butler  Valentine,  29  Fed.  Rep.  276;   Parke: 
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§  1751.  Breach  of  parol  contract  for  jury. — Where,  in  an  ac- 
tion to  recover  for  breach  of  a  parol  contract  for  the  sale  of 
timber  and  use  of  defendant's  saw-mill,  the  evidence  showed 
execution  of  the  contract  so  far  as  defendant  was  concerned  by- 
giving  plaintiff  possession  of  the  mill  and  timber,  and  it 
tended  to  show  also  that  defendant  had  afterwards  obtained 
possession  of  the  mill  by  artifice;  that  he  refused  to  surrender 
it  again  to  plaintiff,  and  otherwise  interfered  with  plaintiff's 
work,  plaintiff  for  a  time  submitting,  and  there  was  evidence 
of  an  advance  in  the  price  of  timber  after  the  contract,  it  was 
held  sufficient  to  take  the  case  to  the  jury  on  the  question  as 
to  breach  of  the  contract  and  consequent  damages.'  What 
were  the  terms  of  an  oral  contract,  and  whether  it  was  sub- 
stantially performed,  are  questions  for  the  jury.^ 

V.  Oanfleld,  37  Conn.  250.  Community  iff's  claim  may  be  very  slight,  pro- 
of interests  in  profits,  not  by  way  of  vided  that  it  amounts  to  more  than  a 
compensation  for  services  rendered  or  mere  scintilla.  If  there  is  any  evidence 
capital  loaned,  but  profits  as  such,  and  which  alone  would  justify  an  infer- 
community  of  interests  in  the  proper-  ence  of  the  disputed  facts  on  which 
ty  the  subject  of  the  venture,  and  com-  his  right  to  recover  depends,  it  must, 
munity  of  power  of  management  of  according  to  the  well-settled  rule,  be 
such  property,  are  correct  tests  of  co-  submitted  to  the  jury.  It  is  their  ex- 
partnership.  Lengle  v.  Smith,  48  Mo.  elusive  province  to  pass  upon  the 
276;  Beckwith  V.  Talbot,  2  Colo.  639;  credibility  of  the  witnesses,  weigh 
Beecher  v.  Bush,  45  Mich.  188;  7  N.  the  evidence  and  ascertain  the  facts. 
W.  Rep.  785 ;  Wilcox  «.  Dodge,  12  111.  Lerch  ti.  Bard,  153  Pa.  St.  673;  26 
App.  517;  Nebraska  Railroad  Co.  v.  Atl.  Rep.  236,  and  authorities  there 
Lett,  8  Neb.  251 ;  Gibson  v.  Smith,  31  cited,  to  which  may  be  added  Miller 
Neb.  354;  47  N.  W.  Rep.  1052."  v.  Bealer,  100  Pa.  St.  583,  and  Fisher 
'  Bucklin  v.  Davidson,  125  Pa.  St.  v.  Monongahela  Railway  Co.,  131  Pa. 
362;  26  Atl.  Rep.  643,  per  Sterrett,  St.  292;  18  Atl.  Rep.  1016." 
O.  J. :  "It  is  immaterial  that  the  *  Holmes  v.  Chartiers  Oil  Co.,  138 
evidence    tending  to  sustain  plaint-  Pa.  St,  546;  27  W.  N.  C.  156. 
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cut  off  the  supply  of  water  unless  such  consumer  pays  the  usual 
rates.'  Nor  will  equity  intervene  if  the  suitor  has  an  adequate 
remedy  at  law.*  A  party  seeking  to  recover  upon  a  written  con- 
tract which  is  out  of  his  possession  and  control  can  not  obtain 
the  aid  of  a  court  of  chancery,  unless  his  bill  seeks  a  discovery 
of  the  contents  of  the  instrument.'  When  a  railroad  company, 
upon  coming  into  possession  of  property  affixed  by  its  prede- 
cessor to  land  for  which  no  compensation  has  been  made  to 
the  owner,  seeks  an  equitable  adjustment  of  the  damages  to 
which  such  owner  is  entitled,  on  the  ground  that  the  predeces- 
sor company  was  mistaken  as  to  the  ownership  of  the  land, 
equity  will  not  assume  jurisdiction,  in  the  absence  of  evidence 
that  due  inquiry  as  to  the  title  to  the  land  was  made  when 
such  property  was  so  affixed.  And  in  condemnation  proceed- 
ings by  such  company  against  land  on  which  its  predecessor 
in  interest  had  built  piers  for  a  bridge,  evidence  that  the  land- 
owner had  verbally  stated  to  such  predecessor  that  the  work  of 
building  the  piers  might  "continue  until  he  wanted  it  stopped" 
does  not  show  grounds  for  equitable  jurisdiction.'  A  bill  of 
complaint  does  not  contain  inconsistent  causes  of  action  be- 
cause it  asks  that  a  deed  be  canceled  as  having  been  procured 
by  fraud,  and  that,  in  case  it  is  found  to  be  valid,  plaintiff 
may  recover  the  contract  price,  and  have  a  vendor's  lien.° 

§  1753.  Where  equitable  better  than  legal  remedy. — Under 
the  Indiana  code,  which  recognizes  no  distinction  between  law 
and  equity  so  far  as  practice  is  concerned,  where  a  court  has 
power  to  administer  both  equitable  and  legal  relief  in  the  same 
action,  the  fact  that  plaintiff  can  not  be  awarded  the  equitable 
relief  demanded  because  the  facts  stated  show  that  he  has  a 
purely    legal    remedy,    or    vice    versa,    will    not    defeat    the 

'  Meridian,   etc.,   Co.  v.  Schulherr  teat  of  equity  jurisdiction  is  the  ab- 

(Miss.  1892),  17  So.  Rep.  167.  sence  of  an  adequate  remedy  at  law. 

'In  Kuhl  V.  Pierce  County,  44  Neb.  Welton  v.   Dickson,  38  Neb.  767;  57 

584;  62  N.  W.  Rep.  1066,  Ragan,  C,  N.  W.  Rep.  659;  Watson  u.  Suther- 

said :     "  The  action  at  bar  seems  to  us  land,  5  Wall.  (U.  S.)  74." 
to  be  one  purely  legal  in  its  nature.        '  Thomas  v.  Caldwell,  50  111.  138. 
It  is  an  action  upon  a  contract  for  the        *  Pennsylvania  R.  Co.   v.  Trimmer 

payment    of  money  only,   unincum-  (N.  J.  Eq.  1895),  31  Atl.  Rep.  310. 
bered  by  any  collateral   agreements,        ^  jjumphrey  u.  Ringler  (Iowa  1895), 

•contracts,  or  securities  whatever.  The  62  N.  W.  Rep.  685. 
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jurisdiction.  And  the  jurisdiction  will  not  be  defeated  because 
plaintiff  has  failed  to  allege  facts  entitling  him  to  either  legal 
or  equitable  relief,  the  remedy  in  such  case  being  a  demurrer, 
upon  the  filing  of  which  plaintiff  may  amend  his  complaint.^ 
A  party  is  not  bound  to  resort  to  the  legal  remedy  if  that 
remedy  is  not  as  practicable  and  efficient  to  the  ends  of  justice 
and  its  prompt  administration,  both  in  respect  to  the  final 
relief  and  the  mode  of  obtaining  it,  as  the  equitable  remedy. 
In  such  a  case  equity  may  be  invoked.^  The  principle  is 
elementary  that  equity,  having  once  acquired  jurisdiction, 
will  retain  it  to  give  such  full  relief  as  will  finally  dispose 
of  the  controversy.'  Thus,  where  a  court,  having  all  the 
facts  and  the  necessary  parties  before  it,  had  declared  a  con- 
tract between  a  city  and  an  electric  light  company  void,  it 
should  also  have  required  an  accounting  by  the  company  for 
moneys  shown  to  have  been  paid  to  it  by  the  city  under  such 
contract.*  Where  the  sole  consideration  of  the  assignment  of 
a  patent  right  and  tools  is  the  assignee's  promise  to  make 
enough  of  the  article  to  supply  the  demand,  and  pay  the 
assignor  a  royalty,  and  the  assignment,  unsigned  by  the 
assignee,  is  recorded  with  the  United  States  commissioner  of 
patents,  and  the  assignee  has  repeatedly  refused  to  perform, 
and  can  not  respond  in  damages,  the  assignor  may  have  the 
assignment  annulled,  and  recover  possession  of  his  tools,  by 
a  bill  in  equity. °     A  bill  in  equity  which  alleges  that  defendant 

'  Michener  v.  Springfield,  etc.,  T.  *  George  v. "Wyandotte  Electric  Light 

Co.,  142  lud.  130;  40  N.  E.  Rep.  679.  Co.,  106  Mich.  11;  62  N.  W.  Eep.  985. 

2  Thatcher  v.  Humble,  67  Ind.  444;  =  Dow  v.  Harkin  (N.  H.  1893),  29 
Bishop  V.  Moorman,  98  Ind.  1;  Beach  Atl.  Rep.  846,  per  Chase,  J.:  "The 
on  Injunctions,  §  32,  and  authorities  defendant,  by  accepting  the  assign- 
there  cited;  Kilbourn  v.  Sunderland,  ment,  became   bound  to  perform  the 


130  U.   S.  505;  9   Sup.   Ct.  Rep.  594 

Lewis  V.  Cocks,  23  Wall.  (U.  S.)  466. 

5  Whipple   V.  Farrer,  3   Mich.  436 


Miller  v.  Stepper,  32  Mich.  194 ;  Wall-    bury,  48  N.H.  475 ;  Harriman  v.  Park,. 


ace  V.  Wallace,  63  Mich.  326 ;  29  K 
W.  Rep.   841;  Drayton   v.  Chandler, 


re    Axtell's   Petition,   95  Mich.   244 


agreement  set  forth  in  it  to  be  per- 
formed by  him,  although  he  did  not 
sign  the  instrument.    Burbank  v.  Pills- 


55  N.  H.   471;   Winnipesaukee,  etc., 
Assn.  V.  Gordon,  63  N.  H.  505,  506;  3 


93  Mich.  383;  53  N.  W.  Rep.  558;  In    Atl.  Rep.  426.     His  executory  agree- 


ment was  the  sole  consideration  for 


54  i\ .  W.  Rep.  889 ;  Chase  v.  Boughton,    the  conveyance  to  him  of  the  patent 
93  :\Iich.  285 ;  54  N.  W.  Eep.  44.  right,  dies,  and  tools.     By  repeatedly 
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contracted  to  build  a  house  for  plaintiff  on  land  which  he  had 
leLised  to  her,  and  failed  to  do  so,  whereupon  she  built  it  her- 
self, to  her  damage  a  named  sum,  and  that  she  was  evicted 
before  the  expiration  of  her  term,  states  facts  sufficient  to  war- 
rant a  recovery  of  damages.' 

§  1754.    Equity  jurisdiction  to  avoid  multiplicity  of  suits. — 

It  is  sometimes  admissible,  where  a  number  of  persons  have 
separate  and  individual  claims  or  rights  of  action  against  the 
same  person,  arising  out  of  the  same  event  or  transaction,  and 
which  involve  and  depend  upon  the  same  questions  of  law  and 
similar  matters  of  fact,  for  a  court  of  equity  to  exercise  juris- 
diction in  order  to  prevent  a  multiplicity  of  suits,  and  thus 
give  in  one  proceeding  more  substantial  relief  than  could  be 
obtained  in  numerous  actions  at  law  prosecuted  by  each  indi- 
vidual separately.  But  such  jurisdiction  is  only  exercised 
where  the  legal  remedies  are  inadequate  and  can  not  meet  the 
ends  of  justice  as  effectively  as  those  afforded  by  a  court  of 
equity.^      But  where  the  rights   of  the  several  plaintiffs  are 

declining  to  perform  it,  he  has  rescind-  cott,  12  N.  H.  535;  Abbot  v.  Johnson, 

ed  the  contract  so  far  as  his  acts  could  32  N.  H.  9,  20;  Drew  v.  Claggett,  39 

accomplish  that  result.     He  has,  at  N.  H.  431 ;  Smith  v.  Hatch,  46  N.  H. 

least,  given  the  plaintiff  an  option  to  146;  Chamberlin  v.  Perkins,  55  N.  H. 

consummate  a  rescission  by  an  accept-  237 ;  Appleton  v.  Phc8nix,eto,,  Ins. Co., 

ance  of  the  offer  of  rescission  neces-  59  N.  H.  541,  546;  Foster  v.  Bartlett, 

sarily  included    in    his    declination.  62  N.  H.  617.    If  the  property  in  the 

The  plaintiff,  by  bringing  this  suit,  defendant's  possession,  by  virtue  of 

has  manifested  his  assent  to  be  prof-  the  assignment,  were  all  chattels  like 

fered  rescission.     No  prior  notice  was  the  dies  and  tools,  an  action  at  law 

necessary,  under  the  circumstances,  for  its  recovery  might  be  an  adequate 

The  plaintiff's  repeated  demands  upon  remedy.    But  it  is  not.    A  substantial 

the  defendant  for  the  performance  of  portion  of  it  is  a  patent  right, — an  in- 

his  agreement  were   sufficient  notice  tangible,  incorporeal  thing,  which  can 

that  the  plaintiff  did  not  intend  to  not  be    specifically  recovered  in  an 

waive  his  rights.      As    the  plaintiff  action  at  law.     As  the  plaintiff  has 

received  nothing  from  the  defendant,  not  an  adequate  remedy  at  law,  he  is 

he  did  not  have  anything  to  return  entitled  to  a  remedy  in  equity." 

before  exercising  the  right  of  rescis-  '  Brantley  v.  Mayo,  85  Ga.  606;  11 

sion.    Upon  the   defendant's   recon-  S.  E.  Rep.  864. 

veyance  of  the  property  received,  the  ^Morton,  0.  J.,  in  Fellows  v.  Spauld- 

partieswJll   be  in  their  former  posi-  ing,  141  Mass.  89;  6  N.  E.  Eep.  548; 

tions.     Danforth  u.  Dewey,  3  N.  H.  Louisville,  etc.,  R.  Co.  v.  Ohio,  etc., 

79;  Fuller  v.  Little,  7  N.  H.  535;  Luey  Contract  Co.,  57  Fed.   Rep.   42,   per 

V.  Bundy,  9  N.  H.  298;  Snow  v.  Pres-  Lurton,  J. :      "There  has  been  much 
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purely  legal,  and  in  themselves  perfectly  distinct,  so  that  each 
party's  case  depends  upon  its  own  peculiar  circumstances,  and 
the  relief  demanded  is  a  separate  money  judgment  in  favor  of 
each  plaintiff  and  against  the  defendant,  there  is  no  "practical 
necessity"  for  the  interposition  of  a  court  of  equity.  Thus, 
equity  has  no  jurisdiction,  to  avoid  multiplicity  of  suits,  of  a 
suit  to  recover  the  several  amounts  due  on  a  contract  whereby  the 
defendants,  in  consideration  of  the  assignment  of  the  plaintiffs' 
several  interests  in  an  option  on  a  mine,  were  to  refund  to  each 
plaintiff  the  amount  already  advanced  by  him  to  develop  the 


§  1755.   Transferring   action   for   damages   to   equity. — An 

action  for  damages  on  a  contract  involving  the  value  of  tools 
and  plant  in  use  and  not  paid  for,  the  value  of  materials  on 
hand  or  delivered,  or  ready  for  delivery  subsequent  to  a  given 
date,  the  reasonable  value  of  unestimated  work  done  after  tliat 
date,  the  amount  of  fifteen  per  cent,  earnings  retained,  interest 
from  date  of  breach,  and  whatever  profits  plaintiff  would  have 
earned,  had  he  been  permitted  to  complete  the  work  under  tlie 

coHflict  of  authority  as  to  the  circum-  against  two  distinct  sets  of  sureties  on 
stances  which  will  justify  a  court  of  the  bonds  of  a  collecting  officer  given 
equity  in  taking  jurisdiction  to  pre-  for  his  first  and  second  terms,  respect- 
vent  a  multiplicity  of  suits ;  but  an  ively,  allegations  in  the  petition  that 
examination  of  numerous  authorities  the  plaintiff  is  unable  to  determine 
brings  me  to  the  conclusion  that  where  whether  the  defalcations  complained 
a  complainant  may  be  subjected  to  a  of  occurred  during  the  first  or  during 
multitude  of  separate  claimants,  and  the  second  term,  and  that,  therefore, 
the  judgment  in  one  case  would  not  all  the  sureties  are  joined,  that  their 
be  conclusive  in  others,  a  case  arises  equities  may  be  adjusted,  and  a  mul- 
for  equitable  jurisdiction,  if  the  de-  tiplioity  of  suits  avoided,  are  demiir- 
fendants  have  a  community  of  inter-  rable.  The  liability  of  each  set  of 
est  in  the  questions  at  issue,  and  in  the  sureties  is  purely  legal,  and  the  facts 
kind  of  relief  sought,  by  reason  of  alleged  present  no  ground  for  equita- 
the  common  origin  of  their  several  ble  jurisdiction.'  We  think  this  case 
claims."  is  a  correct  enunciation  of  the  law. 
•  Van  Auken  v.  Dammeier,  27  Ore.  We  are  aware  that  a  contrary  conclu- 
150;  40  Pac.  Rep.  89.  In  Kuhl  v.  sion  was  reached  in  State  ?).  Churchill 
Pierce  County,  44  Neb,  584 ;  62  X.  W.  48  Ark.  426 ;  3  S.  W.  Rep.  352, 880,  but 
Rep.  1066,  Ragan,C.,  said:  "Oglesby's  we  do  not  feel  justified  in  adopting 
Sureties  v.  State,  77  Texas,  642;  11  S.  the  conclusion  reached  in  that  case, 
W.  Rep.  873,  was  a  case  very  much  in  view  of  the  provisions  of  our  con- 
hke  the  one  under  consideration,  and  stitution  and  statutes." 
it  was  there  held  that,  'In  an  action 
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contract,  may  be  transferred  to  equity,  and  referred  to  a  special 
commissioner,  without  violation  of  the  provisions  of  the  Ken- 
tucky constitution,  which  guarantees  the  right  to  trial  by  jury.' 
The  right  to  annul  a  contract  for  non-performance  of  its  terms 
by  the  contractors  is  lost,  where  the  employers  are  in  default, 
by  failure  to  estimate  and  pay  for  work  done  and  materials 
furnished  by  the  contractors.  No  action  lies  against  a  con- 
tractor for  failure  to  comply  with  a  contract  which  provides 
that  in  case  of  non-compliance  the  owner  may  annul  such  con- 
tract and  forfeit  the  unpaid  part  of  the  work.^  Where  an  as- 
signment appears  on  its  face  to  transfer  but  one  claim,  but  it  is 
contended  that  the  subject-matter  of  the  claim  was  based  on 
two  separate  contracts,  and  that  as  to  the  part  of  the  claim 
based  on  one  of  the  contracts  the  assignment  was  procured  by 
fraud,  and  void,  the  defendant  can  not,  in  an  action  at  law  on  the 
assignment,  plead  and  prove  by  parol  that  the  assignment  was 
good  only  as  to  a  portion  thereof,  and  void  as  to  the  balance, 
but  relief  must  be  sought  in  equity,  where  the  contract  may  be 


'  O'Connor  v.  Henderson  Bridge  Co., 
■95Ky.633;  27  S.W.  Eep.  251  (983),per 
Lewis,  J. :  "  'Lord  Redesdale  has  just- 
ly said  that  in  a  complicated  account 
a  court  of  law  would  be  incompetent 
to  examine  it  at  nisi  priiis,  with  all  the 
necessary  accuracy.  This  is  the  prin- 
ciple on  which  courts  of  equity  con- 
stantly act,  by  taking  cognizance  of 
matters  which,  although  cognizable  at 
law,  are  yet  so  involved  with  com- 
plex accounts  that  it  can  not  be  prop- 
erly taken  at  law,  and  until  the  result 
of  the  account  is  known,  the  justice 
of  the  case  can  not  appear.'  This 
court  has  uniformly  held  that  a  court 
of  equity  has  concurrent  jurisdiction 
in  matters  of  account,  which  'should 
be  exercised  when  otherwise  there 
may  be  serious  doubt  as  to  the  true 
state  of  the  accounts,  or  difficulty  in 
satisfactorily  adjusting  them  and  safe- 
ly striking  a  balance.'  Breckenridge 
V.  Brooks,  2  A.  K.  Marsh.  (Ky.)  335; 
Bruce  v.  Burdet,  1  J.  J.  Marsh.  (Ky.) 
80;  Power  u.  Reeder,  9DanafKy.),  6. 


But,  in  every  case  of  interposition  of 
a  court  of  equity  in  such  actions,  tliere 
must  exist  a  necessity  arising  from 
failure  of  remedy  at  law  to  afford  jus- 
tice ;  and  the  extent  of  equitable  juris- 
diction in  actions  for  an  accounting, 
and  when  to  be  exercised,  is  thus 
stated  in  Pomeroy's  Equity  Jurispru- 
dence, §  1421 :  'The  instances  in 
which  the  legal  remedies  are  held  to 
be  inadequate,  and  therefore  a  suit  in 
equity  for  an  accounting  proper,  are 
(1)  when  there  are  mutual  accounts 
between  the  plaintiff  and  the  defend- 
ant— that  is,  when  each  of  the  two 
parties  has  i;eceived  and  paid  an  ac- 
count of  the  other ;  (2)  when  the  ac- 
counts are  all  on  one  side,  but  there 
are  circumstances  of  great  complica- 
tion or  difficulties  in  the  way  of  ade- 
quate relief  at  law ;  (3)  when  a  fidu- 
ciary relation  exists  between  the 
parties,  and  a  duty  rests  on  the  de- 
fendant to  render  an  account.'  " 

^  O'Connor  v.  Henderson  Bridge  Co., 
95  Ky.  633 ;  27  S.  W.  Rep.  251. 
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reformed  in  accordance  with  the  facts.'  If  a  party  may  pro- 
ceed in  equity  to  obtain  a  specific  performance  of  a  contract  to 
convey  land,  he  is  not  precluded,  by  that  right,  from  proceed- 
ing at  law  to  recover  damages.'' 

§  1756.  Impressing  property  with  a  trust. — Where  a  mother, 
under  pressing  circumstances,  conveyed  to  her  son  her 
house  and  lot,  he  giving  no  other  consideration  than  a 
verbal  promise  to  hold  the  premises  for  the  benefit  of  the 
mother  and  the  other  children,  and  to  give  the  latter  shares 
therein,  and  the  arrangement  also  provided  that  the  son  should 
receive  the  rents  and  profits,  and  pay  off  a  mortgage  on  the 
premises,  and  the  contract  was  complied  with  until  some  time 
after  the  mother's  death,  when  the  son  sold  the  premises,  and 
with  the  proceeds  bought  property  which  he  claimed  as  his 
own,  repudiating  the  agreement  with  his  mother,  it  was  held 
that  the  confidential  relations  of  the  parties  and  the  circum- 
stances made  such  act  a  fraud  upon  the  other  children,  and  a 
trust  would  be  impressed  on  the  property  and  its  proceeds  in 
their  favor.* 


1  Bigelow  V.  Wilson,  87  Iowa,  628; 
54  N.  W.  Eep.  4G5. 

^  Hill  V.  Hobart,  16  Maine,  164. 

3  Goldsmith  v.  Goldsmith,  145  N.  Y. 
313;  39  N.  E.  Rep.  1067,  per  Finch, 
J. :  "It  may  be  granted  that  no  ex- 
press trust  was  created,  and  that  the 
judgment  can  not  be  sustained  on 
that  ground,  but  we  think  the  case  is 
one  in  which  equity  will  raise  out  of 
the  situation,  from  the  grouped  and 
aggregated  facts,  an  implied  trust  to 
prevent  and  redress  a  fraud,  and 
which  trust  will  be  unaffected  by  the 
statute  of  frauds  and  may  properly  be 
enforced.  The  general  rule  was  de- 
clared in  Wood  V.  Eabe,  96  N.  Y.  414, 
426,  to  be  that  when  a  person,  through 
the  influence  of  a  confidential  rula- 
tion,  acquires  title  to  property  or  ob- 
tains an  advantage  whict  he  can  not 
conscientiously  retain,  the  court,  to 
prevent  the  abuse  ai  confidence,  will 
grant  relief.    It  was  added  that,  while 


the  fraud  must  be  something  more 
than  the  mere  breach  of  a  verbal 
agreement,  yet  where  the  transaction 
is  one  between  parent  and  child,  and 
involves  the  greatest  confidence  on 
one  side  and  the  greatest  influence  on 
the  other,  the  case  is  one  in  which 
equity  may  properly  intervene.  One 
of  the  findings  in  this  case  is,  'that, 
at  the  time  saiil  deed  was  delivered, 
the  defendant  understood  that  his 
mother  reposed  confidence  in  him, 
and  with  that  understanding  accepted 
the  conveyance  and  the  confidence  of 
his  mother.'  There  is  no  room  to 
doubt  the  truth  of  that  finding.  There 
was  not  only  involved  the  relation  of 
mother  and  son,  but  that  of  brothers 
and  sisters,  for  whose  benefit  the 
agreement  was  made.  The  absence  of 
a  formal  writing  grew  out  of  that  very 
confidence  and  trust,  and,  was  oc- 
casioned by  it,  and  was  also  the  sub- 
sequent performance  by  the  children 
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§  1757.  Enforcing  contracts  in  restraint  of  trade — Injunction 
and  damages. — The  courts  of  Pennsylvania  have  held  repeat- 
edly that  a  proper  contract  in  restraint  of  trade  may  be  en- 
forced by  injunction,  and  have  even  permitted  the  remedy 
where  there  was  no  express  contract,  but  only  an  implied  one.' 
Damages  for  breach  of  a  covenant  may  be  decreed  by  a  court 
of  equity  in  conjunction  with  relief  by  injunction.  Thus,  where 
the  defendant  had  agreed  not  to  open  an  opposition  photograph 
gallery  in  a  certain  town,  and  the  only  proof  of  damages  from 
breach  of  the  agreement  was  based  on  the  decrease  of  the  busi- 
ness of  the  plaintiff,  whose  gallery  had  been  the  only  one,  dam- 
ages were  properly  allowed.^ 


of  the  condition  to  furnish  board 
without  pay.  Upon  the  whole  trans- 
action, therefore,  including  the  confi- 
dential relation  of  the  parties  and  its 
nature  as  a  family  arrangement,  very 
much  beyond  a  mere  business  relation, 
we  think  it  was  competent  for  a  court 
of  equity  to  impress  upon  the  property 
and  its  proceeds  an  implied  trust  for 
the  benefit  of  the  children.  It  is  true 
that  an  intended  fraud  is  not  explic- 
itly and  by  the  use  of  that  word 
charged  in  the  complaint,  but  all  the 
facts  are  there  fully  and  clearly  stated, 
showing  the  fraud  attemijted  to  be 
perpetrated,  and  all  that  is  omitted  is 
the  word  or  expression  characterizing 
the  necessary  inference.  We  have 
held  that  such  an  omission,  after 
judgment,  is  not  material,  where  the 
facts  themselves  have  been  sufiiciently 
pleaded.  Whittlesey  v.  Delaney,  73 
N.  Y.  571." 

nn  Hall's  Appeal,  60  Pa.  St.  458, 
where  a  party  had  sold  the  stock  and 
good-will  of  his  business  without  an 
express  contract  not  to  enter  upon  the 
same  business  within  a  prescribed  ter- 
ritory, the  supreme  court  held  that  he 
should  be  restrained  by  injunction 
"from  holding  himself  out  to  the  pub- 
lic by  advertising  or  otherwise  contin- 
uing his  former  business,  or  as  carry- 
ing it  on  at  another  place."     Justice 


Sharswood,  in  McClurg's  Appeal,  58 
Pa.  St.  51, says:  "Contracts restrain- 
ing the  exercise  of  a  trade  or  profes- 
sion in  particular  localities  are  valid, 
where  there  is  a  fair  and  reasonable 
ground  for  the  restriction,  as  in  the 
case  of  a  sale  of  the  good- will  of  the 
trade  or  business,  when  the  vendor 
covenants  not  to  pursue  the  same  busi- 
ness within  certain  prescribed  limits, 
is  beyond  question."  And  in  Smith's 
Appeal,  113  Pa.  St.  579 ;  6  Atl.  Rep.  251, 
where  the  contract  was  "not  to  en- 
gage in  the  manufacture  of  ochre  in 
the  county  of  Lehigh  or  elsewhere," 
it  was  held  that  equity  could  enforce 
the  agreement  as  to  the  county  of  Le- 
high. 

2  Stofflet  V.  Stofflet,  160  Pa.  St.  529 ; 
28  Atl.  Rep.  857,  per  Sterrett,  C.  J. : 
"We  think  the  agreement  in  this  case 
is  within  the  class  of  contracts  refer- 
red to  in  the  authorities  cited,  and 
that  it  is  a  proper  case  for  relief  by 
injunction.  AVe  therefore  recommend 
that  Frank  StofHet  be  restrained,  by 
permanent  injunction,  from  carrying 
on  the  trade  or  business  of  photogra- 
pher in  the  borough  of  Bangor.  We 
now  come  to  the  question  of  damages 
for  breach  of  contract.  Can  a  court 
of  equity  decree  damages  in  conjunc- 
tion with  relief  by  injunction?  'It  is 
a  well-settled  principle  of  equity  that, 
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§  1758.  Enjoining  breach  of  contract — Accounting. — On  en- 
joining a  breach  of  covenant  by  a  vendor  not  to  engage  in  a 
business  similar  to  the  one  sold,  a  court  of  equity  has  power 


having  once  obtained  jurisdiction  for 
one  purpose,  it  may  retain  it  generally 
for  relief.  This  seems  to  be  the  rule, 
not  only  when  the  jurisdiction  at- 
taches for  discovery  in  cases  of  fraud, 
accident,  mistake,  and  account,  but 
where  it  attaches  for  injunction  in 
cases  of  continuingtrespass  and  waste. 
In  such  cases  the  course  is  to  sustain 
a  bill  for  the  purpose  of  injunction, 
connecting  it  with  the  account,  and 
not  compel  the  plaintiff  to  go  into 
a  court  of  law  for  damages.  To  pre- 
vent multiplicity  of  suits,  the  court 
will  decree  an  account  of  damages  or 
waste  (lone  at  the  same  time  with  an 
injunction,  and  proceed  to  malie  a 
complete  decree  so  as  to  settle  the  en- 
tire controversy  between  the  parties.' 
Allison's  Appeal,  77  Pa.  St.  221. 
'"Where  an  injunction  is  granted,  the 
court  will  decree  an  account  of  the 
damages  suffered  as  incidental  to  the 
main  relief.  This  appears  to  be  the 
settled  rule  both  in  this  country  and 
in  England.'  Bishop  on  Equities, 
§  478,  p.  525.  From  these  authorities 
it  would  appear  that  this  court  has 
the  power  to  grant  the  second  prayer 
of  the  plaintiff  for  relief.  This  being 
the  case,  has  the  plaintiff  suffered  any 
damage,  and  has  he  offered  proper 
proof?  In  Moore  ii.Colt,  127  Pa.  St.  289 ; 
18  Atl.  Rep.  8,  somewhat  similar  evi- 
dence was  offered  in  proof  of  loss  of 
profits.  There  the  action  was  to  re- 
cover damages  for  breach  of  contract 
in  restraint  of  trade.  Moore  Bros, 
agreed  not  to  engage  in,  or  use  their 
influence  in  opposition  to  Colt  in,  the 
passenger,  mail,  or  express  business, 
in  any  manner  or  form.  The  evi- 
dence given  as  to  amount  of  damages 
in  this  case  was  that  one  of  the  de- 
fendants acted  as  manager  of  an  op- 


position line ;  that  he  solicited  passen- 
gers, etc.  The  plaintiff  had  kept  a 
memorandum  of  the  number  of  pas- 
sengers carried  by  the  opposition  line 
each  day  as  near  as  he  could,  and 
testified  to  that  fact, and  to  the  amount 
that  should  have  been  received,  ac- 
cording to  his  rates  of  fare,  etc.  Ik 
addition  to  this,  the  driver  of  the  op- 
position line  testified  as  to  the  num- 
ber of  passengers  he  carried  each  day, 
making  an  estimate  as  best  he  could, 
having  kept  no  account.  This  was  held 
to  be  competent  evidence.  Schlitz 
Brewing  Co.  v.  McCann,  118  Pa.  St. 
314;  12  Atl.Eep.445,  was  an  action  for 
recovery  of  damages  or  a  breach  o{ 
contract  not  to  lease  a  building  for 
the  purpose  of  selling  liquors  therein. 
McCann  leased  from  the  brewing  com- 
pany premises  for  the  purpose  of  sell- 
ing liquors,  etc.,  with  the  understand- 
ing that  the  adjoi  ning  premises,  owned 
by  the  same  company,  should  not  be 
leased  or  used  for  the  same  purpose. 
To  support  his  claim  for  damages, 
McCann  gave  a  statement  of  his  re- 
ceipts for  some  sixty-four  weeks  prior 
to  the  use  of  adjoining  premises  for 
liquor  selling,  and  a  statement  of  his 
receipts  during  about  the  same  period 
after  the  adjoining  premises  were 
used  for  liquor  selling,  showing  a 
large  decrease  in  his  receipts.  The 
court  below  submitted  this  evidence 
to  the  jury,  with  instructions  to  make 
an  estimate  as  best  they  could  under 
the  evidence ;  that  the  evidence  war- 
ranted more  than  nominal  damages. 
This  was  affirmed  by  the  supreme 
court,  in  an  opinion  by  Justice  Will- 
iams, who  says  (page  321,  118  Pa.  St., 
and  page  445,  12  Atl.  Rep.),  'The  tes- 
timony showed  the  open  and  contin- 
uous sale  of  liquors.     *     ♦     *    *    it 
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to  take  an  account  of  the  loss  of  profits  suffered  by  the  pur- 
chaser in  consequence  of  such  breach.'  A  covenant,  on  a  sale 
of  a  hair-goods  business,  not  to  engage  in  "said  business  of 
hair  dressing,  or  any  of  the  branches  thereof,"  within  certain 
specified  limits,  is  broken  by  the  vendor's  engaging  in  the 
business  of  cutting  and  dressing  the  natural  hair,  although  at 
the  time  of  sale  the  dressing  of  artificial  hair  was  the  princi- 
pal item  of  the  business,  and  the  cutting  and  dressing  of  the 
natural  hair  merely  incidental.^ 


showed,  also,  a  steady  falling  ofl  in 
the  custom  of  McCann'splace,amount- 
ing  to  over  |4,000  in  the  last  fifteen 
months  of  his  lease.  While  it  is  true 
that  this  testimony  does  not  furnish 
the  data  for  an  exact  calculation  of 
the  damages  sustained  by  McCann,  it 
is  also  true  that  the  court  would  not 
have  been  justified  in  withdrawing 
it  from  the  jury  by  an  instruction  that 
the  plaintiff  was  entitled  only  to  nom- 
inal damages.'  The  testimony  taken 
in  the  case  in  hand  is  very  similar  in 
character  to  the  evidence  in  the  last- 
cited  case." 

'  Patterson  v.  Glassmire,  166  Pa.  St. 
2,30;  31  Atl.  Eep.  40.  "Courts  of  equity, 
under  the  old  rule,  refrained  alto- 
gether from  awarding  pecuniary  rep- 
aration for  damage  sustained.  Sedg- 
wick on  Damages,  §  3.  This  rule  has 
been,  however,  modified  from  time  to 
time,  and  is  now  abrogated  by  stat- 
ute, in  England,  in  all  cases  where 
chancery  has  jurisdiction  to  entertain 
applications  for  injunction  against  the 
breach  of  any  contract.  St.  21  &  22 
Vict.,  c.  27.  In  this  country  it  is  now 
generally  accepted  that  a  court  of 
equity  has  power  to  decree  compen- 
sation, as  incidental  to  other  relief 
(Bispham  on  Equity,  §  478;  Story 
on  Equity  Jurisprudence,  §  794), — not, 
indeed,  as  damages,  in  the  sense  in 
which  the  law  gives  them,  but  as  a 
substitute  for  damages  (Boot  v.  Rail- 
way Co.,  105  U.  S.  189).  By  some  the 
power  is  based  upon  the  necessity  of 


preventing  a  multiplicity  of  suits  (Al- 
lison's Appeal,  77  Pa.  St.  221)  ;  by 
others,  from  the  necessity  of  doing 
complete  justice  as  between  the  par- 
ties (Nagle  V.  Newton,  22  Gratt.  (Va.) 
814).  The  course  of  proceeding  is  by 
reference  to  a  master,  or  by  a  quantum 
damnHcatus.  Bird  v.  Railroad  Co.,  8 
Rich.  Eq.  (S.  Car.)  46.  But  the  refer- 
ence to  a  master  is  now  commonly 
adopted.  Story  on  Equity  Jurispru- 
dence, §  794.  An  injunction  to  re- 
strain the  breach  of  a  contract,  how- 
ever, amounts  practically  to  a  decree 
for  specific  performance.  Story  on 
Equity  Jurisprudence,  §  722a.  And 
the  rule  above  set  forth  is,  of  course, 
to  be  accepted  with  the  qualification 
that  a  court  of  equity  will  not  give 
both  legal  and  equitable  relief  at  the 
same  time,  or,  in  other  words,  decree 
the  specific  performance  of  a  contract 
while  at  the  same  time  giving  dam- 
ages such  as  would  compensate  for  its 
permanent  abrogation.  High  on  In- 
junctions, 1182.  The  compensation 
in  question,  therefore,  amounts  mere- 
ly to  reparation  for  the  damage  sus- 
tained pending  the  temporary  breach. 
See  Head  v.  Meloney,  111  Pa.  St.  99 ; 
2  Atl.  Rep.  195." 

^Patterson  v.  Glassmire,  166  Pa.  St. 
230;  31  Atl.  Rep.  40:  "  Contracts  in 
restraint  of  trade  if  they  are  reason- 
able, and  founded  on  a  valuable  con- 
sideration, and  not,  for  any  special 
reason,  unjust  or  unequitable,  will  be 
enforced  in  equity  (Bispham  on  Equi- 
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§  1759.  Enjoining  physician. — A  contract  by  which  a  physi- 
cian agrees  with  another  not  to  practice  in  the  place  where 
they  are  located  for  a  number  of  years,  binding  himself  in  a 
penal  sum  for  performance  of  his  covenants,  will  be  enforced 
by  injunction.' 


ty,  §  228),  as,  for  instance,  in  the  case 
of  the  sale  of  a  business,  and  a  cove- 
nant not  to  pursue  it  within  certain 
prescribed  limits  (McClurg's  Appeal, 
58  Pa.  St.  51).  '  We  do  not  see,'  says 
Tindall,  C.  J.,  in  Horner  v.  Graves, 
7  Bing.  735,  cited  in  Kerr  on  In- 
junctions, '  how  a  better  test  can 
be  applied  to  the  question  whether 
reasonable  or  not,  than  by  consid- 
ering whether  the  restraint  is  such 
only  as  would  afford  a  fair  protec- 
tion to  the  interests  of  the  party  in 
favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests 
of  the  public'  In  respect  to  time,  the 
restriction  may  be  unlimited.  Kerr 
on  Injunctions,  §  509.  While  the  con- 
sideration should  be  a  valuable  one, 
its  adequacy  will  not  be  inquired  into, 
unless  the  inadequacy  is  such  as  to 
stamp  the  agreement  as  unreasona- 
ble. Bispham  on  Equity,  §  228.  The 
mere  purchase  of  stock  in  trade  is 
sufficient  consideration  for  an  agree- 
ment to  restrain  the  purchaser  from 
carrying  it  on  in  the  locality.  Beard 
V.  Dennis,  6  Ind.  200.  The  basis  of 
equitable  intervention  is  that  a  suit 
at  law  would  afford  no  remedy,  since 
the  damage  will  be  continuing,  and 
accruing  from  day  to  day,  and,  fur- 
thermore, that  the  object  of  the  con- 
tract can  only  be  obtained  by  the  par- 
ties conforming  expressly  and  exactly 
to  its  terms.  Butler  v.  Burleson,  16 
Vt.  176.  The  agreement  should  be 
certain  and  distinct  (High  on  Injunc- 
tions, §  1178) ;  and  it  should  be  estab- 
lished by  clear  and  satisfactory  evi- 
dence, in  order  to  justify  the  court  in 
restraining  its  breach  by  injunction. 
If  in  writing,  it  must  be  allowed  to 


speak  for  itself.  Hall's  Appeal,  60 
Pa.  St.  458.  But  it  is  always  permis- 
sible to  explain  the  subject-matter  of 
an  agreement  by  extraneous  evidence. 
Barnhart  v.  Riddle,  29  Pa.  St.  92 ;  Cen- 
tenary Methodist  Church  v.  Clime,  ]  16 
Pa.  St.  146;  9  Atl.  Rep.  163,  and  cases 
cited.  And  the  sale  of  a  business 
must  be  held  to  include  everything 
which  pertains  to  such  business. 
Harms  v.  Parsons,  32  Beav.  328." 

'  Wilkinson  v.  CoUey ,  164  Pa.  St.  35 ; 
30  Atl.  Rep.  286,  per  Dean,  J. :  "As 
to  the  second  proposition  held  by 
the  learned  judge— that  plaintiff  has 
an  adequate  remedy  at  law — his  de- 
cision is  grounded  mainly  on  the  in- 
terpretation that  the  contract  stipu- 
lates for  liquidated  damages.  As  we 
do  not  concur  with  him  in  this  view, 
the  question  remains  whether,  treat- 
ing it  as  a  penalty,  in  equity  the  plain- 
tiff is  entitled  to  a  specific  performance 
of  the  contract.  That  plaintiff  could 
maintain  an  action  at  law  for  dam- 
ages for  breach  of  the  contract  there 
is  no  doubt.  But  it  is  a  well-settled 
rule  that,  although  the  action  at  law 
will  lie,  yet  if  there  is  an  utter  uncer- 
tainty in  any  calculation  of  damages 
from  the  breach  of  the  covenants,  and 
the  measure  of  damages  is  largely  con- 
jectural, equity  will  intervene  because 
of  tlie  inadequacy  of  the  remedy.  The 
plaintiff  claims  damages  to  the  amount 
of  ?100  per  month  up  to  the  tiearing  of 
the  case  before  the  master,  and  offered 
evidence  to  establish  this  claim.  But 
there  was  no  full  hearing  on  the  merits 
of  this  branch  of  the  case,  nor  any 
finding  of  fact  by  the  master,  and  we 
pass  no  opinion  on  this  evidence.  It 
remains  open  for  further  proceedings 
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§  1760.    Contract  for  personal  service — Enjoining  breach. — 

Where  the  defendant,  an  opera  singer,  agreed  to  sing  for  a  cer- 
tain time,  under  plaintiff's  management,  and  also  agreed  not 
to  sing  under  any  other  management  during  that  time,  and 
the  plaintiff  agreed  to  pay  her  a  certain  weekly  salary,  and,  on 
his  failure  to  do  so  to  the  extent  of  several  thousand  dollars, 
and  after  he  had  told  her  that  he  was  unable  to  pay  it,  she  re- 
fjsed  to  further  carry  out  the  contract,  and  engaged  under 
another  manager,  and  it  was  shown  that  plaintiff's  ability  to 
pay  was  contingent  on  a  successful  season,  it  was  held  that 
equity  would  not  enforce  the  contract  against  defendant.  And 
the  fact  that  plaintiff,  at  the  hearing  of  his  bill  to  restrain  de- 
fendant from  singing  under  another  management,  contrary  to 
her  contract  with  plaintiff,  which  he  was  the  first  to  break,  by 
failure  and  inability  to  pay  the  agreed  salary,  filed  a  bond  for 
the  performance  of  his  part  of  the  contract,  did  not  entitle 
him  to  the  relief  prayed.' 


in  the  court  below  to  determine  the 
amount  of  damages  sustained  by  plain- 
tiff between  the  return  of  defendant 
to  Lehman  Centre  and  the  issuing  of 
this  injunction.  We  only  determine 
that  from  the  very  nature  of  this  con- 
tract an  action  at  law  is  a  wholly  in- 
adequate remedy  for  its  persistent  vio- 
lation during  the  ten  years,  and,  there- 
fore, equity  will  specifically  enforce 
performance  of  it  by  injunction.  Pal- 
mer V.  Graham,  1  Pars.  Eq.  Oas.  (Pa.) 
476.  Therefore,  the  decree  of  the 
court  below  dismissing  the  bill  is  re- 
versed, at  costs  of  appellee,  and  the 
bill  reinstated.  It  is  further  ordered 
that  an  injunction  issue,  directed  to 
defendant,  restraining  him  from  prac- 
ticing as  a  physician  at  Lehman  Centre , 
and  within  eight  miles  thereof,  until 
the  6th  day  of  February,  1898,  and 
from  manufacturing  or  putting  on  sale 
any  medical  preparation  during  the 
same  time." 

1  Rice  V.  D' Arville,  162  Mass.  559 ;  39 
N.  E.  Eep.  180,  per  Lathrop,  J. :  "It 
is  conceded    that  the    court  has  no 


power  to  enforce  the  aflBrmative  cov- 
enant in  the  agreement;  but  the 
plaintiff  contends  that  the  negative 
covenant  should  be  enforced.  The 
effect  of  this  would  be  to  compel  the 
defendant  either  to  perform  for  the 
plaintiff  or  to  remain  idle.  The  prin- 
cipal authority  in  favor  of  the  plain- 
tiff's contention  is  the  case  of  Lum- 
ley  V.  Wagner,  1  De  Gex,  M.  &  G.  604, 
which  has  lately  been  followed  to 
some  extent  in  this  country,  contrary 
to  earlier  cases,  and  has  been  much 
criticised  in  England.  See  2  Beach 
on  Modern  Equity  Jurisprudence, 
§§  604,  605 ;  Fry  on  Specific  Perform- 
ance (3d  ed.),  §§  860,  862;  Davis  r. 
Foreman,  L.  E.  (1894)  3  Ch.  654.  We 
have  no  occasion,  however,  at  present 
to  determine  whether  we  should  in 
any  case  enforce  a  negative  covenant 
in  a  contract  of  hiring,  when  we  had  no 
power  to  enforce  a  positive  covenant, 
as  we  are  of  opinion  that  in  the  case 
at  bai  this  power  should  not  be  exer- 
cised. We  are  not  disposed  to  en- 
force a  ijegative  covenant,  where,  if 
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§  1761.   Injunction  to  compel  contract  with  lowest  bidder. — 

Injunction  will  not  lie  to  restrain  a  school  board  from  award- 
ing a  contract  to  one  who  was  not  the  lowest  bidder,  where  the 
board  reserved  the  right  to  reject  any  and  all  bids,  and  there 
is  no  evidence  of  fraud  on  the  part  of  the  board,  and  no  stat 
ute  requiring  contracts  to  be  awarded  to  the  lowest  bidder/ 
Where  proposals  are  made  and  bids  put  in  in  the  usual  man- 
ner in  letting  contracts  for  public  work,  the  lowest  bidder  has 
no  such  fixed,  absolute  right  that  he  is  entitled  to  mandamus 
to  compel  the  letting  the  contract  to  him  after  his  bid  has  been 
in  fact  rejected  and  the  contract  awarded  to  another.  The 
statutory  provision  requiring  the  contract  in  such  cases  to  be 
let  to  the  lowest  bidder  is  designed  for  the  benefit  and  protec- 


the  court  liad  the  power,  it  would  not 
enforce  an  affirmative  covenant.  Sup- 
pose tlie  owner  of  a  parcel  of  land 
should  covenant  to  sell  it  for  a  certain 
price,  and  should  also  covenant  not 
to  sell  it  to  any  one  else,  and,  when 
the  time  came  for  performance,  the 
covenantee  was  unable  to  pay  for  it. 
Here  the  court  would  certainly  dis- 
miss a  bill  for  specific  performance, 
whether  it  sought  to  enforce  the  af- 
firmative or  the  negative  covenant. 
Taking  this  to  be  the  rule,  it  seems  to 
us  plain  that  in  the  case  at  bar  the 
court  would  not,  if  it  had  the  power, 
enforce  the  affirmative  covenant. 
Without  regard  to  the  failure  of  the 
plaintiff  to  perform  his  previous  con- 
tract with  the  defendant,  the  only  in- 
ference which  can  be  drawn  from  the 
findings  of  the  justice  who  heard  the 
case  is  that  the  plaintiff  is  unable  to 
perform  his  part  of  the  contract,  and 
will  be  unable  to  perform  it,  unless 
the  season  proves  successful.  The 
defendant  ought  not  to  be  subjected 
to  this  contingency.  Nor  ought  the 
court,  by  enforcing  the  negative  cov- 
enant, compel  her  to  be  so  subjected, 
or  to  remain  out  of  employment.  In- 
ability on  the  part  of  the  plaintiff  to 


perform  his  part  of  an  agreement  is  a 
good  ground  for  refusing  to  enforce 
the  agreement  against  the  defendant 
in  a  bill  of  equity  for  specific  perform- 
ance. Carter  v.  Phillips,  144  Mass. 
ICO,  102;  10  N.  E.  Rep.  500;  Willing, 
ham  V.  Joyce,  3  Ves.  168;  Franklin  v. 
Lord  Brownlow,  14  Ves.  550;  Price  v. 
Assheton,  1  Younge  &  C.  Ex.  441; 
McNally  v.  Gradwell,  16  Ir.  Ch.  512, 
519.  The  fact  that  the  plaintiff,  at  the 
hearing,  offered  a  bond  for  the  per- 
formance of  his  contract,  makes  no 
difference.  This  was  offered  after  the 
defendant,  for  good  cause,  had  re- 
fused to  continue  with  the  plaintiff, 
and  had  entered  into  other  engage- 
ments. Besides,  a  bond  is  not  an  as- 
surance that  the  money  will  be  paid 
when  due  according  to  the  terms  of 
the  contract,  but  an  agreement  which 
usually  has  to  be  enforced  by  a  law- 
suit.   Bill  dismissed." 

'  Chandler  v.  Board  of  Education, 
104  Mich.  292;  62  N.  W.  Rep.  370,  cit- 
ing State  V.  Board  of  Education  of 
City  of  Fond  du  Lac,  24  Wis.  683, 
and  Talbot  Paving  Co.  v.  Common 
Council  of  City  of  Detroit,  91  Mich. 
262;  51N.  W.  Rep.  938. 
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tion  of  the  public,  and  not  of  the  bidders.'  Even  when  the 
bid  has  been  accepted,  and  the  officers  of  the  municipality  re- 
fuse to  enter  into  the  contract,  it  is  held  that  mandamus  will 
not  lie  to  compel  the  entering  into  the  contract,  but  the  remedy 
of  the  bidder,  if  any,  is  in  an  action  at  law  for  damages." 

§  1762.   Staying  injimctioii  by  appeal — Contempt. — In    an 

action  for  injunction,  commanding  defendant  not  to  interfere 
with  plaintiff  in  connecting  with  defendant's  water  conduit, 
which  right  plaintiff  claimed  under  a  contract,  there  was 
judgment  for  plaintiff,  but  defendant  appealed  and  gave  bond. 
Plaintiff  had  had  no  connection  with  the  conduit,  except  pend- 
ing a  temporary  injunction,  which  had  been  dissolved.  It 
was  held  that  the  appeal  stayed  the  operation  of  the  judgment, 
SO  that  defendant  was  not  in  contempt  for  preventing  the  con- 
nection.' 


'  State  V.  Board  of  Education,  24 
Wis.  683. 

'  People  V.  Campbell,  72  N.  Y,  496. 

^  Stewart  v.  Superior  Court,  100  Cal. 
543;  35  Pac.  Rep.  156,  per  Paterson, 
J. :  "An  appeal  would  in  many  cases 
be  useless,  if  the  execution  of  a  de- 
cree which  authorizes  or  permits  the 
plaintiff  to  use  the  property  of  the 
defendant  can  not  be  stayed  during 
the  pendency  of  the  appeal.  'During 
the  pendency  of  the  appeal,  the  court 
below  could  do  no  act  which  did  not 
look  to  the  holding  of  the  subject  of 
the  litigation  just  as  it  existed  when 
the  decree  was  rendered.'  Dewey  v. 
Superior  Court,  81  Cal.  64;  22  Pac. 
Rep.  333.  In  Bullion,  etc.,  Min.  Co. 
V.  Eureka  Hill  Min.  Co.,  5  Utah,  1 ;  13 
Pac.  Rep.  174,  the  court  said:  'The 
taking  of  the  appeal  and  the  giving 
of  the  supersedeas  bond  did  not  make 
void,  or  nullify  or  suspend,  the  judg- 
ment, nor  the  injunction  contained 
therein,  but  all  affirmative  action 
looking  to  the  execution  of  the  terms 
of  the  decree  was  suspended.  Slaugh- 
terhouse Cases,  10  Wall.  (U.  S.)  273; 
Swift  V.  Shepard,  64  Cal.  423;  1  Pac. 
144 


Rep.  493.  But  the  lower  court  could 
nevertheless  take  such  action  as  was 
necessary  to  hold  the  property  intact, 
and  enforce  a  continuance  of  the 
statu  quo.  However,  the  district  court, 
during  the  pendency  of  the  appeal, 
could  do  no  act  which  did  not  look  to 
the  holding  of  the  subject  of  litigation 
just  as  it  existed  when  the  decree  was 
rendered.  Hovey  v.  McDonald,  109 
U.  S.  150;  3  Sup.  Ct.  Rep.  136.  In  the 
exercise  of  its  authority  to  preserve  the 
property,  the  district  court  was  em- 
powered to  punish  as  for  contempt 
the  violation  of  any  provision  of  the 
injunction,  where  the  parties  were  not 
allowing  the  property  to  remain  as  it 
was  at  the  date  of  the  decree.  *  *  * 
Taking  all  the  evidence  together,  we 
do  not  see  that  the  appellants,  at  the 
time  they  are  charged  with  having 
violated  the  injunction,  occupied  any 
other  or  different  place  on  the  lode  in 
question  than  they  did  when  the 
judgments  containing  the  injunction 
were  rendered, or  thatthey  were  in  any 
manner  hindering  or  obstructing  the 
respondent  company  from  working 
its  lode.   This  being  so,  an  injunction 
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§  1763.   Reforming  deed  for  mutual  mistake — Evidence. — A 

written  contract  can  not  be  reformed  on  the  ground  that,  by 
reason  of  mistake,  it  does  not  express  the  true  engagement  of 
the  parties,  unless  it  is  found  that  the  mistake  is  mutual,  or  that 
the  alleged  error  occurred  by  reason  of  the  mistake  of  one 
party  and  the  fraud  of  the  other.'  To  justify  a  court  of  equity 
in  so  reforming  a  deed  as  to  include  therein  land  claimed 
to  have  been  omitted  by  the  mutual  mistake  of  the  parties, 
the  mistake  relied  on  must  be  established  by  clear,  satisfactory 
and  convincing  evidence.  A  mere  prejjomlerance  is  not  suf- 
ficient. It  may,  however,  be  established  by  evidence  of  the 
circumstances  and  nature  of  the  transaction,  and  the  conduct 
of  the  parties  in  relation  thereto,  provided  the  natural  and 
reasonable  inferences  to  be  drawn  therefrom  clearly  and  de- 
cidedly prove  the  alleged  mistake.'' 


could  not  be  used  to  eject  them,  and 
it  was  no  violation  of  the  injunction 
ior  the  appellants  to  remain  as  they 
were  when  the  injunction  was  grant- 
ed.' The  office  of  a  writ  of  injunc- 
tion, as  its  name  imports,  is  peculiarly 
a  preventive,  and  not  a  remedial,  one. 
It  is  to  restrain  the  wrong-doer,  not  to 
punish  him  after  the  wrong  has  been 
done,  or  to  compel  him  to  undo  it. 
An  injunction,  although  restrictive  in 
form,  if  it  have  the  effect  to  compel 
the  performance  of  a  substantive  act, 
is  mandatory,  and  necessarily  contem- 
plates a  change  in  the  relative  posi- 
tions or  rights  of  the  parties  from 
tho.se  existing  at  the  time  the  injunc- 
tion is  granted  or  the  decree  is  en- 
tered. To  hold  that  an  appeal  from 
a  judgment  granting  such  an  injunc- 
tion does  not  stay  the  operation  of 
the  judgment  would  often  render  a 
reversal  of  the  judgment  entirely  in- 
effectual,—  'a  barren  victory.'  Dewey 
J).  Superior  Court,  81  Cal.  64;  Merced 
^lining  Go.  v.  Fremont,  7  Cal.  130." 
As  to  the  effect  in  general  of  an  appeal 
upon  injunctions,  see  Beach  on  In- 
junctions, Chapter  XI. 


'  IMartini  v.  Christensen,  60  Minn. 
491 ;  C.2  N.  W.  Rep.  1127. 

'  Layman  v.  Minneapolis  Realty 
Co.,  60  Minn.  136;  62  K.  W.  Rep.  113, 
per  Start,  C.  J. :  "The  rule  as  to  the 
degree  of  certainty  in  the  evidence, 
by  which  such  mistake  must  be  estab- 
lished, to  support  a  decree  for  refor- 
mation of  the  deed,  is  substantially  aa 
claimed  by  appellant's  counsel,  except 
it  is  not  necessary  to  prove  the  mistake 
beyond  a  reasonable  doubt.  To  justify 
a  court  of  equity  to  so  reform  a  deed 
as  to  include  therein  land  claimed  to 
have  been  omitted  therefrom  by  the 
mutual  mistake  of  the  parties  thereto, 
such  mistake  must  be  established  by 
clear,  satisfactory  and  convincing  cn  i- 
dence ;  a  mere  preponderance  is  not 
sufficient.  It  may,  however,  be  I's- 
tablished  by  evidence  of  tlie  circum- 
stances and  nature  of  the  transaction 
and  the  conduct  of  the  parties  in  rela- 
tion thereto,  provided  the  natural  and 
reasonable  inferences  to  be  drawn 
therefrom  clearly  and  decidedly  prove 
the  alleged  mistake.  Geib  v.  Reyn- 
olds, 35  Minn.  331;  28  K.  W.  Rep. 
923.    Tested  by  this  rule,  the  proof  of 
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§  1764.  The  same  subject  continued — Oral  eTidence. — Oral 
evidence  of  the  mistake  of  a  party  to  a  contract  will  not  be  ad- 
mitted for  the  purpose  of  reforming  the  contract.  Thus,  a 
resolution  of  the  city  council  "that  the  mayor  be  instructed  to 
purchase"  plaintiff's  property  can  not,  at  plaintiff's  suit  for 
specific  performance,  be  amended  by  parol,  on  the  ground  of 
mistake  so  as  to  express  a  completed  purchase,  especially  where 
the  mistake  was  not  mutual.' 


the  alleged  mistake  in  this  case  was 
plenary.  A  brief  reference  to  some  of 
the  salient  features  of  the  evidence  is 
all  that  need  be  said  upon  this  point. 
There  was  evidence  tending  to  show, 
among  other  matters,  that  the  plaint- 
iff and  his  mother  instructed  the  scriv- 
ener to  prepare  a  deed  reconveying  to 
the  mother  the  land  she  had  pre- 
viously conveyed  to  him ;  that,  pursu- 
ant to  their  instructions,  he  drafted 
the  deed  in  question,  and  intended  to 
and  supposed  he  had  described  there- 
in the  same  land  conveyed  by  the 
mother  to  the  plaintiff ;  that  the  ooljr 
consideration  of  the  first  deed  was 
plaintiff's  agreement  to  support  his 
mother  and  his  brother ;  that  the  pur- 
pose of  his  deed  to  her  v/as  to  place 
the  parties  in  the  same  situation,  re- 
spectively, they  were  in  before  the 
agreement  of  support  and  deed  to 
him  was  made ;  that  the  mother  un- 
derstood that  his  deed  conveyed  to 
her  the  land,  and  the  whole  of  it, 
which  she  had  conveyed  to  him ;  that 
the  subsequent  conduct  of  the  parties 
with  regard  to  the  land  is  consistent 
and  rational  only  upon  tho  assump- 
tion that  both  understood  that  the 
whole  land  had  been  reconveyed  to 
the  mother;  that  the  plaintiff  surren- 
dered the  possession  of  the  whole 
tract  to  her,  and  she  afterwards  con- 
veyed it  by  warranty  deed,  while  he 
fo^:  nearly  nine  years  never  paid  tho 
slightest  attention  to  the  now  claimed 
seven  acres,  paid  no  taxes  on  it,  saw 
•  others  cultivating  it,  and  made  no  ob- 


jections or  claims  to  it.  The  plaintiff 
disputes  portions  of  this  evidence,  but 
practically  admits  his  conduct  with 
reference  to  the  land  subsequent  to 
making  his  deed.  His  conduct  speiiks 
more  satisfactorily  as  to  his  intention 
and  understanding  at  the  time  he 
made  the  deed  than  his  present  words 
on  the  subject."  In  Pacific,  etc.,  Ins. 
Co.  V.  Frank,  44Neb.320;  eeN.W.  Rep. 
454,  Irvine,  C,  said:  "The  evidence 
shows  that  both  the  agent  and  the 
plaintiff  had  a  distinct  understanding 
to  the  effect  that  the  contract  was  of 
this  character,  and,  if  the  agent  waa 
authorized  to  make  such  contract,  then 
the  case  was  clearly  one  of  a  mutual 
misunderstanding,  calling  for  a  refor- 
mation by  a  court  of  equity." 

'Carskaddon  v.  South  Bend,  141  Ind. 
596;  41  N.  E.  Eep.  1,  per  Hackney, 
J.:  " The  present  memorandum  not 
only  omits  the  statement  of  a  com- 
pleted purchase,  but  to  make  it  do  so 
would  flatly  contradict  the  expressed 
intention  of  the  council  to  direct  a 
purchase.  Whilo  perhaps  it  is  going 
too  far  to  say  that  no  contract  of  sale 
or  for  the  sale  of  real  estate  inter  partes 
may  be  reformed  to  express  the  inten- 
tion of  the  parties,  we  think  it  clear 
that  equity  will  not  insert  in  an  uni- 
lateral memorandum,  not  embodying 
the  intention  to  buy  or  to  sell,  that 
very  essential  feature,  the  omission  of 
which  left  the  memorandum  as  so 
much  waste  paper.  The  case  of  Lee 
V.  Hills,  66  Ind.  474,  in  principle,  so 
decides.     A  like  case  is  that  of  Banks 


2270 


SUITS    ON    CONTRACTS IN    E<zUITY. 


§    1705 


§  1765.  Specific  performance — Requisites  to  jurisdiction — 

In  order  to  give  a  court  of  equity  jurisdiction  to  enforce  spe- 
cific performance  of  a  contract  it  is  necessary  that  tlie  contract 
be  complete  and  certain,  as  well  as  fair,  just,  and  equal,  in  all 
its  parts,  and  that  it  be  founded  on  a  valuable  consideration. 
It  must  be  capable  of  being  specifically  enforced,  and  be  of  a 
nature  that  the  court  can  decree  its  complete  performance 
against  both  parties  without  adding  to  its  terms.  It  must  ap- 
pear that  the  plaintiff  has  no  adequate  remedy  at  law,  and  that 
a  refusal  to  perform  the  contract  would  be  a  fraud  upon  him. 
The  circumstances  must  be  such,  when  the  court  is  called  upon 
to  act,  that  its  enforcement  would  not  be  harder  oppressive  upon 
the  defendant.'     Specific  performance  will  be  refused  whenever 


V.  Harris  Mnfg.  Co.,  20  Fed.  Eep. 
667.  In  2  Eeed  on  Statute  of  Frauds, 
§  487,  is  stated  even  a  much  broader 
doctrine :  '  The  weight  of  authority, 
in  spite  of  or  consistently  with  what 
has  already  been  said,  is  probably 
that  the  omission  of  a  term  from  a 
writing,  although  done  by  fraud  or 
mistake,  will  not,  without  more,  al- 
low oral  proof  of  the  contract,  unless 
there  be  an  estoppel  arising  from  a 
change  in  his  situation  made  by  the 
party  setting  up  the  oral  contract ;  and 
it  has  been  held  that  mistake  in  the 
substance  of  a  written  contract  will 
not  be  corrected  on  oral  evidence.' 
And  further :  '  The  principles  which  . 
are  to  determine  this  question  are 
tested  best  by  the  consideration  of  the 
point  as  to  whether  or  not  the  rule  of 
admission  of  oral  proof  on  the  ground 
of  fraud  or  mistake  is  merely  a  weapon 
of  defense,  or  whether  chancery,  up- 
on oral  proof,  will  correct  the  mistake 
or  fraud,  and  decree  the  contract  as 
reformed,  iluc'h  of  the  Contradiction 
which  is  to  be  found  in  the  decisions 
may  be  reconciled  by  observing  this 
distinction,  and  of  those  which  still 
conflict  many  will  be  those  in  which 
the  oral  evidence  was  admitted  be- 
cause there  was  estoppel  or  part  per- 
formance.     As  a  general  rule,  it  may 


be  said  that  oral  evidence  of  fraud  or 
mistake  will  not  be  admitted  on  behalf 
of  a  plaintiff  seeking  specific  enforce- 
ment of  the  contract  as  established 
by  the  oral  evidence.'  It  ia  said  in 
"Wood  on  Frauds  (section  345,  p.  657) : 
'  The  object  of  the  statute  in  requiring 
a  note  or  memorandum  in  writing  to 
be  made  is  to  prevent  disputes  as  to 
what  the  parties  had  agreed  to  and 
intended,  and  therefore  the  memoran- 
dum or  note  supersedes  the  prior  pa- 
rol agreement,  and  excludes  all  proof 
as  to  what  was  said  by  the  parties,  or 
even  to  show  a  mistake  in  the  writing 
itself.'  We  need  not  accept  the  broad 
doctrine  announced  by  these  authors. 
It  is  enough  when  we  hold  that  there 
maj^  be  no  reformation  where  it  would 
result  in  a  contradiction  of  the  mem- 
orandum, and  would  introduce  an  ele- 
ment not  agreed  upon  by  the  parties, 
and  not  omitted  by  the  mistake  of  the 
party  sought  to  be  charged,  or  by  the 
mutual  mistake  of  such  party  and  the 
part}'  who  would  enforce  the  mem- 
orandum, if  reformed." 

'  1  Story  on  Equity  Jurisprudence, 
§§  750a,  751 ;  Modisett  v.  Johnson, 
2  Blackf.  (Ind.)  431;  Ikerd  v. 
Beavers,  106  Ind.  483 ;  7  N.  E.  Rep. 
326;  Seymour  v.  Delancey,  6  Johns. 
Oh.(N.Y.)  222;  Oarberry  u.  Tannehill, 
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the  consideration  on  the  part  of  the  plaintiff  is  the  doing  of 
something  in  the  future  which  the  court  can  not  compel,  or 
when  by  its  terms  the  contract  stipulates  for  a  succession  of 
acts  whose  performance  can  not  be  consummated  by  one  trans- 
action, but  will  be  continuous  and  require  protracted  supervis- 
ion,   specific  performance  will    be  refused.'     An  answer  to  a 


1  Har.  &  J.(Md.)224 ;  22  Am.  and  Eng. 
Encyc.  of  Law,  p.  939,  and  note  2; 
Marble  Co.  v.  Eipley,  10  Wall.  (U.  S.) 
339;  Waterman  on  Contracts,  §  196, 
and  note  1 ;  1  Story  on  Equity  Juris- 
prudence, §736;  Atlanta,  etc.,  E.  Co. 
V.  Speer,  32  Ga.  550;  Adderley  v. 
Dixon,  1  Sim.  &  S.  607. 

1  Waterman  on  Contracts,  §§  49, 390 ; 
Pomeroy  on  Contracts,  §§  304,  307, 
308,  312,  note  5 ;  South  Wales  R.  Co. 
-».  Wythes,  1  Kay  &  J.  186;  5  De  Gex, 
M.  &  G.  880 ;  Waring  v.  Manchester, 
etc.,  E.  Co.,  7  Hare,  482;  Marble 
Co.  V.  Eipley,  10  Wall.  (U.  S.)  339; 
Port  Clinton  E.  Co.  v.  Cleveland  & 
T.  E.  Co.,  13  Ohio  St.  544;  Atlanta, 
etc.,  E.  Co.  V.  Speer,  32  Ga.  550; 
Cincinnati,  etc.,  Eailroad  v.  Wash- 
burn, 25  Ind.  259;  Columbus,  etc., 
E.  Co.  ».  Watson,  26  Ind.  50;  Blanch- 
ard  V.  Detroit,  etc.,  E.  Co.,  31  Mich. 
43 ;  Beck  v.  Allison,  56  N.  Y.  366.  In 
Ikerd  y.  Beavers,  106  Ind.  483 ;  7  N.  E. 
Eep.  326,  Mitchell,  J.,  speaking  for  this 
court,  said:  "With  respect  to  its  es- 
sential elements,  the  qualities  of  com- 
pleteness, certainty  and  fairness,  the 
contract  set  out  in  the  complaint 
does  not  present  the  requisites  war- 
ranting a  decree  for  specific  perform- 
ance. Courts  can  only  proceed  in 
cases  like  this  when  the  parties  them- 
selves have  agreed  upon  the  material 
and  necessary  details  of  their  bargain. 
If  any  of  these  are  omitted,  or  left 
obscure  or  undefined,  so  as  to  leave 
the  intention  of  the  parties  uncertain 
respecting  the  substantial  terms  of 
the  contract,  the  case  is  not  one  for 
specific  performance.  *  *  *  With- 
out supplying  all  its  essential  details. 


no  court  could  so  frame  its  decree  as 
to  afford  any  adequate  protection  to 
the  defendant,  nor  can  a  judgment 
be  entered  which  would  be  a  final  de- 
termination of  the  rights  of  all  tl)e 
parties."  Prospect  Park  E.Co.w. Coney 
Island  R.  Co.,  144  N.Y.  152;  39  N.  E. 
Eep.  17,  per  Bartlett,  J.:  "It  may 
very  well  be  that,  under  a  contract 
having  twenty-one  years  to  run,  there 
may  be  such  a  change  of  conditions 
as  will  affect  unfavorably  the  one  party 
or  the  other ;  but  this  offers  no  reason 
for  refusing  specific  performance,  un- 
less subsequent  events  have  made  per- 
formance by  the  defendant  so  onerous 
that  the  enforcement  would  impose 
great  hardship  and  cause  little  or  no 
benefit  to  the  plaintiff.  Trustees  v. 
Thacher,  87  N.  Y.  311,  317;  Murdfeldt 
V.  New  York,  etc.,  E.  Co.,  102  N.Y.  703 ; 
7  N.  E.  Eep.  404.  In  the  case  at  bar  the 
plaintiff,  we  think,  would  be  benefited 
by  defendant  running  the  transfer 
car  in  Ninth  avenue  from  Fifteenth 
street  to  its  depot  at  Twentieth  street. 
On  the  other  hand,  it  maybe  assumed 
that  the  defendant,  by  cheaper  fare, 
and  its  ability  to  carry  passengers  to 
Coney  Island  without  transfer,  will  be 
able  to  secure  its  full  share  of  the  pas- 
sengers to  and  from  the  seashore. 
The  result  of  compelling  the  specific 
performance  of  this  contract  will  be 
to  afford  the  general  public  an  oppor- 
tunity, when  traveling  over  the  line 
of  defendant  from  the  ferries,  to  make 
choice  of  the  route  they  will  take  to 
Coney  Island  when  arriving  at  Ninth 
avenue  and  Fifteenth  street.  While 
it  may  be  somewhat  to  the  disadvan- 
tage of  defendant  to  perform  its  con- 
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complaint  for  specific  performance  is  sufficient,  if  it  shows  that 
the  complainant  secured  the  agreement  by  sharp  or  unscru- 
pulous practices,  by  overreaching,  by  concealing  important 
facts,  by  trickery,  by  taking  undue  advantage  of  his  position, 
or  by  any  other  means  which  are  not  conscientious.'  A  false 
representation  by  the  civil  engineer  of  plaintiff,  a  railroad  com- 
pany, to  defendant,  a  quarry  company,  that,  owing  to  the  char- 
acter of  the  land,  it  was  impossible  for  defendant  to  build  a 
switch  to  connect  with  any  road  but  plaintiff's,  made  to  induce 
defendant  to  contract  with  plaintiff  to  build  and  convey  to 
plaintiff  a  switch  from  the  quarry  to  its  road,  being  a  represen- 
tation as  to  a  fact  which  the  engineer,  from  his  calling,  is  pre- 
sumed to  know,  is  a  defense  to  an  action  to  compel  defendant 
to  convey  the  switch  after  having  built  it.  A  false  representa- 
tion that  another  railroad,  with  which  defendant  desired  con- 
nection, had  contracted  not  to  haul  stone  from  any  of  the  quar- 
ries in  the  vicinity,  being  a  representation  as  to  a  fact  particu^ 
larly  within  the  knowledge  of  plaintiff  and  the  other  company, 
is  also  a  good  defense.^ 

§  1766.  Contract  uncertain — Legal  remedy. — Courts  will  re- 
fuse specific  performance  on  the  ground  of  incompleteness  of 
the  terms,  or  of  the  uncertainty  in  the  construction,  or  in  the 
application  of  the  terms  of  a  contract.  If  the  parties  have 
failed  to  make  a  certain  and  definite  contract,  the  court  will 
not  make  a  contract  for  them.  Uncertainty  in  the  following 
particulars  has  been  held  to  defeat  a  claim  for  specific  per- 
formance, viz.:  uncertainty  and  indefiniteness  as  to  the  prom- 
ise itself,  as  to  the  time  and  mode  of  performance,  as  to  the 
amount  of  consideration,  and  as  to  when  the  consideration 
was  to  be  paid.  So,  specific  performance  has  been  refused 
where  it  was  provided  that  the  purchase-money  must  be  paid 
on  such  terms  as  may  be  agreed  between  the  parties.'     Where 

tract,  under  the  present  circumstances,  §  769;  Ikerd  v.  Beavers,  106  Ind.  483; 

when    active   competition   exists  be-  7  N.  E.  Rep.  326. 

tween   plaintiiS    and   defendant,    yet  ^  Louisville,   etc.,  E.  Co.  v.  Boden- 

tba!  !act  presents  no  legal  reason  for  schatz,  etc.,  Stone  Co.,  141  Ind.  251; 

disciiarging  it  from  the  obligations  of  39  N.  E.  Rep.  703. 

its  <'ontract."  ^Lawson  on  Rights,  Remedies  and 

^  2  Story  on  Equity  Jurisprudence,  Practice,    §   2608;  Bowman    v.    Cun- 
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the  contract  between  the  plaintiff  and  the  defendant  city  for  light- 
ing the  latter  by  gas  provided  for  the  substitution  of  electrioity 
at  any  time  at  which  the  city  might  determine,  but  left  the 
number  and  price  of  the  lights  then  to  be  furnished  to  be 
fixed  by  an  equitable  agreement  to  be  afterwards  made,  plaint- 
iff can  not  have  specific  performance  thereof  enforced.'  An 
injunction  will  not  issue  to  restrain  a  city  which  is  solvent 
from  committing  a  breach  of  an  agreement  existing  between 
itself  and  plaintiff,  by  the  terms  of  which  plaintiff  is  to  furnish 
defendant  with  lights  for  a  stated  period  of  time,  and  to  pre- 
vent its  contracting  with  another  than  plaintiff  therefor.* 
Whenever  the  loss  occasioned  by  a  violation  of  the  contract 
can  not  be  correctly  estimated  in  damages,  or  whenever,  from 
the  nature  of  the  contract,  a  specific  performance  is  indis- 
pensable to  justice,  a  court  of  equity  will  not  be  deterred  from 
interfering  because  the  contract  relates  to  personal  property. 
And  it  has  been  held  that  specific  performance  maybe  decreed 
where  the  stock  shares  are  limited,  having  no  fixed  or  market- 
able value,  are  not  quoted  in  the  commercial  reports,  nor  sell- 
ing upon  the  market,  because  a  judgment  for  damages  at 
law  might  not  afford  adequate  relief.  But  it  is  well  settled 
that  the  only  relief  for  the  breach  of  contracts  concerning 
goods  which  possess  an  easily  ascertainable  value,  as  grain, 

ningham,  78  111.  48;  Hamilton  v.  Har-  struction  in  a  particular  manner,  for 

vey,  121  111.  469;  13  N.  E.  Rep.  210.  the  protection  of  the  owners  of  real 

'  Gaslight  Co.  v.  New  Albany,  139  estate  over  which  the  road  passes,  the 

Ind.  660;  39  N.  E.  Rep.  462.  remedy  for  a  violation  of  the  agree- 

^Gaslight  Co.  B.  New  Albany, 139  Ind.  ment  is  not  by  enjoining  the  use  of 
660;  39  N.  E.  Rep.  462,  per  McCabe,  the  road  until  the  terms  of  the  con- 
J. :  "When  an  injury  maybe  fully  tract  are  complied  with,  but  by  an  ac- 
compensated  in  an  action  at  law  for  tion  at  law  for  pecuniary  damages; 
damages  where  the  wrong-doer  is  and  in  such  a  case  equity  will  not  in- 
solvent, the  extraordinary  remedy  of  terfere."  To  the  same  effect  are  Al- 
injunction  will  not  lie.  See  the  au-  len  v.  Winstandly,  135  Ind.  105;  34 
thorities  last  above  cited ;  also,  Laugh-  N.  E.  Rep.  699 ;  Champ  v.  Kendrick, 
lin  V.  President,  etc.,  6  Ind.  223;  180  Ind.  549;  30  N.  E.  Rep.  787; 
Smith  V.  Goodkuight,  121  Ind.  312;  23  Hendricks  v.  Gilchrist,  76  Ind.  369; 
N.  E.  Rep.  148.  So,  where  a  railway  Ricketts  v.  Spraker,  77  Ind.  371 ;  Caa- 
bas been  constructed  ander  a  con-  key  v.  City  of  Greensburgh,  78  Ind. 
tract  whose  terms  provide  for  its  con-  233." 
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or  cattle,  or  stock  shares,  lies  in  an  action  at  law  for  dam- 
ages.' 

§  1767.    Where  contract  not  uncertain — Election. — A  verbal 

agreement  by  a  purchaser  of  laud  to  substitute  a  good  mortgage 
and  bond  in  the  place  of  a  worthless  one,  which  had  been  given 
in  part  payment  of  the  purchase  price,  implies  that  the  new  mort- 
gage is  to  draw  the  same  rate  of  interest,  and  run  for  the  same 
period  of  time,  as  the  one  which  it  was  given  to  replace;  and  hence 
the  agreement  is  not  too  indefinite  and  uncertain  for  specific 
performance.^  And  generally  where  a  party  obtains  title  to 
real  estate,  accompanied  by  possession,  upon  a  verbal  agree- 
ment to  pay  for  the  same  by  transferring  other  property,  real 
or  personal,  to  the  grantor,  the  statute  of  frauds  does  not  al- 
ways apply,  and  equity  will  enforce  the  agreement,  since  it 
would  be  a  fraud  on  the  part  of  the  grantee  to  refuse.  Such 
an  agreement  is  not  executory,  but  completely  executed  on  the 
part  of  the  grantor,  and  the  purchaser  alone  is  in  default. 
Cases  of  this  character  have  never  been  considered  to  be  within 
the  statute.*     In  a  suit  for  the  specific  performance  of  a  con- 


'  Northern  Trust  Co.  v.  Markell 
(Minn.  189.5),  63  N.  W.  Rep.  735. 

^Robergeti.  Winne,  144  Is.  Y.  709; 
39  N.  E.  Rep.  631,  per  O'Brien,  J.: 
"A  verbal  agreement  of  this  charac- 
ter will  not  be  permitted  to  fail  in 
equity  because  the  parties  have  not 
distinctly  specified  all  the  details,  but 
the  court  will  look  to  the  substance  of 
the  transaction,  and  in  this  case  that 
was  that  the  defendant  should  give  a 
new  mortgage  in  place  of  the  old  one. 
There  can  be  no  claim  that  the  de- 
cree does  any  injustice  to  the  defend- 
ant with  respect  to  the  terms  of  the 
mortgage  which  it  requires  her  to  ex- 
ecute. If  she  in  fact  agreed  to  replace 
the  worthless  security  with  a  good 
one,  as  the  trial  court  has  found,  the 
terms  of  payment  are  sufficiently 
favorable." 

^Sprague  v.  Cochran,  144  N.  Y.  104; 
38  N.  E.  Rep.  1000;  Beardsley  v. 
Duntley,  69   N.   Y.  577;    Newman   v. 


Nellis,  97  N.  Y.  285 ;  Miller  u.  Ball,  64 
N.  Y.  286 ;  Freeman  v.  Freeman,  43 
N.  Y.  34.  Therefore,  by  part  per- 
formance, the  original  agreement  was 
in  equity  taken  out  of  the  operation 
of  the  statute  of  frauds,  and,  for  all 
the  purposes  of  this  case,  was,  under 
the  circumstances,  as  valid  as  if  in 
writing;  and,  this  being  so,  a  subse- 
quent verbal  modification  of  it,  with 
respect  to  the  manner  of  performance, 
was  not  within  the  letter  or  the  spirit 
of  the  statute.  2  Reed's  Statute  o£ 
Frauds,  §  468;  Blanchard  v.  Trim,  38 
N.  Y.  225;  Organ  v.  Stewart,  60  N.  Y, 
413 ;  Cummings  v.  Arnold,  3  Mete. 
(Mass.)  486;  Packer  v.  Steward,  34 
Vt.  127.  There  was  no  change  in  the 
terms  of  the  original  contract,  but 
only  the  substitution,  with  respect  to 
a  single  item,  of  one  mode  of  per- 
formance for  another.  Goss  v.  Lord 
Nugent,  2  Nev.  &  Man.  28.  In  Ei.- 
gle    r.   White,  104  Mich.    15;    62    N. 
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tract  to  purchase  land,  where  the  defendant  does  not  plead  a 
prior  election  by  plaintiff  to  rescind  the  contract  for  fraud,  it 
must  clearly  appear  that  sufficient  facts  were  established  at  the 
trial,  without  objection,  to  show  that  plaintiff  had,  with  knowl- 
edge of  all  the  facts,  made  such  election  by  the  commencement 
of  an  action;  and  the  mere  filing  of  a  bill  in  a  foreign  court, 
not  signed  or  verified  by  plaintiff,  but  by  persons  describing 
themselves  as  his  attorneys,  without  any  showing  that  any 
process  or  notice  was  ever  served  on  defendant,  or  that  any 
other  proceedings  were  ever  taken,  is  not  sufficient  to  establish 
such  election.' 


W.  Eep.  154,  a  contract  between 
father  and  son  provided  that  the 
father  would  give  the  son  a  certain 
tract  of  sixty-nine  acres,  in  case  he 
would  work  the  adjoining  tract  of 
one  hundred  and  twenty  acres  on 
shares,  and  furnish  his  father  and 
mother,  who  had  a  homestead  there- 
on, with  wood  and  the  necessaries  of 
life,  and  keep  the  place  in  repair.  In 
case  the  son  performed  his  part  of  the 
contract,  the  father  contracted  that 
after  his  death  the  son  should  have 
a  deed  "of  the  old  homestead  one 
hundred  and  twenty  acres."  It  was 
shown  that  the  son  moved  on  the 
sixty-nine  acre  tract,  and  for  eighteen 
years,  without  objection  or  complaint 
from  the  father,  worked  the  one  hun- 
dred and  twenty  acres  on  shares,  kept 
the  place  in  repair  and  furnished  the 
agreed  necessaries.  It  was  held  that 
the  son  was  entitled  to  the  absolute 
control  of  the  sixty-nine  acre  tract 
during  his  father's  life,  and  at  his 
death  to  specific  performance  of  the 
contract  to  convey  it,  but  that  the  con- 
tract to  convey  the  one  hundred  and 
twenty  acres  could  be  enforced  only 
as  to  that  part  which  could  be  severed 
from  the  homestead  proper. 

1  Eoberge  v.  Winne,  144  N.  Y.  709, 
per  O'Brien,  J. .  "It  appears  that  the 
plaintiff,  after  the  subsequent  agree- 
ment was  made  to  give  the  mortgage 


in  question,  filed  a  bill  in  equity  in 
the  court  of  chancery  of  New  Jersey 
to  rescind  the  whole  transaction  on 
the  ground  of  fraud,  and  to  compel 
the  defendant  to  convey  back  the 
property.  It  is  urged  that  the  plaint- 
iff thereby  elected  to  resort  to  another 
and  inconsistent  remedy  and  is  now 
bound  by  that  election.  This  general 
proposition  is  sustained  by  authority. 
Terry  v.  Hunger,  121  N.  Y.  161;  24 
N.  E.  Rep.  272 ;  Pryor  v.  Foster,  130 
N.  Y.  171 ;  29  N.  E.  Rep.  123 ;  Bach  v. 
Tuch,  126  N.  Y.  53;  26  N.  E.  Rep. 
1019;  Mills  V.  Parkhurst,  126  N.  Y. 
89;  26  N.  E.  Rep.  1041;  Grossman  «. 
Universal  Rubber  Co.,  127  N.  Y.  34; 
27  N.  E.  Rep.  400.  But  its  application 
to  this  case  is  not  so  clear.  Where 
such  an  election  has  once  been  made, 
with  full  knowledge  of  all  the  facts,  the 
first  action  operates  substantially  as 
a  bar  to  a  subsequent  one  by  the 
same  plaintiff  to  enforce  another  and 
inconsistent  remedy.  Of  course,  it  is 
just  as  necessary  to  plead  such  a  de- 
fense as  it  is  to  plead  a  former  adjudi- 
cation or  another  suit  pending  for  the 
same  cause  of  action.  The  answer  con- 
tains no  such  defense,  and  hence  the 
learned  counsel  for  the  defendants, 
fully  appreciating  this  difficulty,  con- 
tends that  a  failure  to  set  up  the  de- 
fense is  not  now  material,  since  the 
facts  were   fully   established    at    the 
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§  1768.  Rescission  instead  of  ejectment — Equity  instead  of 
action  at  law. — A  deed  by  an  insane  person,  executed  before  a 
guardian  has  been  appointed  for  him,  is  voidable  merely;  and, 
therefore,  he  can  not  sue  in  ejectment  to  recover  the  land  con- 
veyed, but  must  first  sue  in  equity  to  annul  the  deed.' 


trial  without  objection.  The  trial 
court  did  not  find  that  the  plaintiff 
had,  prior  to  the  commencement  of 
this  action,  elected  to  pursue  another 
and  inconsistent  remedy,  with  knowl- 
edge of  all  the  facts;  and  such  a 
finding,  or  at  least  conclusive  proof 
on  that  subject,  is  necessary  to  enable 
this  court  to  give  effect  to  such  a  de- 
fense. On  the  contrary,  the  court  re- 
fused to  make  such  a  finding  upon  the 
proof,  and  we  think  that  the  defendant 
did  not  go  far  enough  into  proof  on 
this  subject  to  enable  her  now  to  claim 
that  such  refusal  was  error.  There 
was  nothing  to  show  that  the  plaintiff 
in  this  action  had  ever  seen  the  pe- 
tition, and  its  language  is  evidently 
that  of  the  solicitor  or  attorney.  Since 
the  defendant,  by  her  answer,  gave 
no  notice  to  the  plaintiff  of  her  in- 
tention to  rely  upon  any  such  defense, 
she  is  now  bound  to  show  by  the 
record  that  enough  came  out  on  the 
trial  to  require  this  court  to  pay,  as 
matter  of  law,  that  the  plaintiff  had, 
with  knowledge  of  all  the  facts,  made 
his  election  hy,  at  least,  the  com- 
mencement of  an  action.  The  record, 
we  think,  falls  far  short  of  disclosing 
such  a  state  of  facts." 

'  Jloran  v.  Moran  (Mich.   1895),  63 
N.  W.  Eep.  989.     "The  deed  was  not, 
therefore,  absolutely  void,  but  void- 
able. Wait  V.  Maxwell,  5  Pick.  (Mass.) 
21.7  ;  Ingraham  v.  Baldwin,  9  N.Y.  45 
Oaivier  v.  Sears,  4  Allen  (Slass.),  336 
liallett  V.  Oakes,  1  Gush,  (ilass.)  296 
Chew  V.  Bank,  14  l\Id.  209 ;  Hovey  v. 
Hoi  ison,  53  Maine,  451 ;  Breckinridge 
V.  Ormsby,  1  J.  J.  Marsh.  (Ky.)  236; 
Nichol  V.  Thomas,  53  Ind.  42;  Eaton 
V  Eaton,  37  N.  J.  Law,  108.    There  is 


not  an  unanimity  of  opinion  whether 
the  deed  is  merely  voidable  on  the 
question  of  the  necessity  of  restoring 
the  purchase-money,  and  placing  the 
grantee  in  the  same  position  that  he 
occupied  before  the  execution  of  the 
deed,  in  cases  where  the  grantee  acted 
without  notice  of  the  grantor's  in- 
sanity and  in  good  faith.  In  this 
state,  however,  the  question  is  settled 
that  an  incompetent  person,  under 
such  circumstances,  is  bound  to  do 
equity.  Gates  v.  Cornett,  72  Mich. 
420;  40  N.  ^y.  Rep.  740.  It  is  not  in- 
sisted in  the  present  case  that  the  de- 
fendant should  be  placed  in  statu  quo, 
as  a  condition  precedent  to  the  com- 
mencement of  suit ;  but  it  is  insisted 
that  he  should  place  himself  in  that 
tribunal  which,  if '  it  finds  the  deed 
voidable,  and  avoids  it,  can  still  make 
the  amount  paid  a  lien  upon  the  land. 
In  Gates  v.  Cornett,  72  IsUSi.  420,  this 
court  set  aside  the  contract,  but  made 
the  amount  of  benefit  received  by  the 
incompetent  a  charge  upon  the  land. 
It  is  true,  as  contended,  that  the  uni- 
form practice  in  this  state  has  been  to 
test  the  validity  of  deeds  given  under 
the  circumstances  claimed  in  this  case, 
by  a  bill  to  set  them  aside.  No  case  is 
found  where,  under  likecircumstances, 
this  court  has  permitted  a  deed  for 
which  a  consideration  had  been  paid, 
and  which  appeared  to  be  executed 
with  due  formality,  to  be  set  aside  in 
an  action  of  ejectment.  It  has  always 
been  done  in  equity,  where  the  in- 
terestof  all  parties  could  be  protected. 
The  cases  of  Winter  v.  Truax,  87  Mich. 
324;  49  N.  W.  Rep.  604,  and  ]McKay 
V.  Williams,  67  Mich.  547;  "5  N.  W. 
Rep.  159,  relate  to  deeds  which  were 


S  L769 


SUITS    ON    CONTRACTS IN    EQUITY. 


2277 


'  §  1769.   Rescinding    deed  for    grantor's    insanity. — In   an 

action  to  set  aside  a  deed  on  the  ground  of  the  grantor's  in- 
sanity, the  presumption  is  of  sanity,  and  the  burden  of  prov- 
ing insanity  rests  on  the  party  alleging  it;  but  if  general  or 
confirmed  insanity  be  shown,  not  connected  with  or  traceable 
to  a  cause  in  its  nature  temporary,  the  presumption  is  of  its 
continuance,  and  the  burden  of  removing  the  presumption 
devolves  on  the  party  afiirming  the  validity  of  an  act  done 
after  the  time  the  insanity  is  shown  to  have  existed.'     A  con- 


prima  facie  fraudulent,  being  in  direct 
violation  of  the  statute.  As  stated  by 
this  court  in  McKay  v.  Williams,  67 
Mich.  547:  'The  transaction  bears 
upon  its  face  its  own  condemnation ; 
it  is  prima  facie  void.'  In  the  present 
case  the  deed  is  prima  facie  valid.  It 
conveys  a  perfect  legal  title,  and  its 
effect  can  be  avoided,  if  at  all,  only 
upon  equitable  grounds.  Counsel  for 
plaintiff  cites  a  large  number  of  cases 
from  other  states  in  which  deeds  of 
incompetents  have  been  set  aside  in 
actions  of  ejectment.  But  as  said  by 
this  court  in  Harrett  v.  Kinney,  44 
Mich.  457;  7  N.  W.  Rep.  63:  'The 
common  law  rule,  which  excludes 
all  defenses  in  ejectment  which  are 
not  legal,  has  been  abrogated  in  many 
parts  of  the  Union.  The  courts  of  the 
United  States,  however,  still  adhere 
to  it.'  Hooper  v.  Scheimer,  23  How. 
(IT.  S.)  235 ;  Smith  v.  McCann,  24  How. 
(U.  S.)  398;  Johnston  v.  Jones,  1 
Black  (U.  S.),  209;  Foster  v.  Mora,  98 
U.  S.  425.  It  was  further  said  in  that 
case :  'And  it  also  remains  in  force  in 
this  state;'  and  that  'a  defendant  in 
ejectment  can  not  interpose  to  the 
action  at  law  the  merely  equitable 
defense  that  the  plaintiff's  title  was 
fraudulently  obtained.'  It  appeared 
that  the  deed  was  collusively  given 
in  execution  of  a  land  contract,  pos- 
session of  which  was  surreptitiously 
obtained  in  the  absence  of  the  party 
holding  it.   It  was  held  that  this  deed 


was  'not  absolutely  void  in  law  as  for 
fraud,  as  it  passes  the  legal  title  to  the 
grantee  named ;  and  the  contract  pur- 
chaser can  not  cause  it  to  inure  to  him- 
self, except  by  showing  his  equitable 
right  and  title  as  against  the  grantee, 
and  this  showing  can  not  be  made  in 
an  action  of  ejectment.'  In  Michigan, 
etc..  Iron  Co.  ».  Thoney,  89  Mich.  226; 
50  N.W  .Rep.  845,  it  was  said  that  'noth- 
ing is  better  settled  in  this  state  than 
that  in  an  action  of  ejectment  an 
equitable  title  can  not  be  set  up  as  a 
defense  against  a  legal  title.'  InPaldi 
V.  Paldi,  95  Mich.  410,  it  was  said:  'It 
is  claimed  that  Paldi  obtained  the  deed 
from  the  defendant's  mother  by  fraud- 
ulent representations.  This  defense 
could  not  be  made  in  an  action  of  eject- 
ment. Upon  the  execution  and  deliv- 
ery of  the  deed  from  Angelo  Paldi  and 
his  wife  to  Justin  L.  Paldi,  the  legal 
title  passed  to  Justin  L.  Paldi,  and  the 
plaintiff  claims  under  a  deed  from  Jus- 
tin L.  This  traces  the  legal  title  to  the 
plaintiff.  In  the  present  case  the  deed 
passed  the  legal  title  to  Hendrie.  It 
can  not,  therefore,  be  attackediu  eject- 
ment. If  the  plaintiff  has  the  right  to 
set  the  deed  aside  by  reason  of  his  in- 
competency at  the  time  of  its  execu- 
tion, he  must  proceed  in  a  court  where 
the  rights  of  the  parties  can  be  fully 
adjudicated.  This  can  not  be  done  ex- 
cept in  equity.'  And  see  Harrett  v, 
Kinney,  44  Mich.  457." 

iPike  V.  Pike,  104  Ala.  642;  16  So. 
Rep.  689.      Citing  Johnson  v.  Arm- 
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veyance  of  all  his  land,  made  by  a  grantor  suffering  from  gen- 
eral and  confirmed  insanity,  for  an  unexplained  reason,  with- 
out necessity,  for  half  its  value,  and  without  the  execution  of 
a  note  or  bond  for  the  unpaid  purchase-money,  to  protect  him 
against  the  recital  of  its  payment  in  the  deed,  is  a  transaction 
not  in  accordance  with  the  conduct  of  men  of  ordinary  pru- 
dence and  intelligence,  and  is  itself  disproof  of  a  lucid  interval 
at  the  time  of  its  occurrence.'  In  an  action  to  set  aside  a  deed 
on  the  ground  of  the  grantor's  mental  unsoundness,  a  charge 
that  it  is  not  necessary  to  establish  the  existence  of  insanity  in 
its  technical  meaning,  but  that  weakness  of  intellect  from  ex- 
treme old  age,  or  when  the  same  arises  from  great  bodily  in- 
firmity, which  disqualifies  the  party  from  knowing  or  appre- 
ciating the  nature,  effect  or  consequences  of  the  act  he  is 
engaged  in,  renders  the  deed  void,  is  proper,  where  the  jury 
are  also  instructed  that  a  person  who  can  understand  the  na- 
ture and  character  of  the  act  he  is  performing,  and  under- 
stands the  extent  and  value  of  his  property,  and  the  situation 
of  those  who  have  a  claim  upon  his  bounty,  has  sufficient  ca- 
pacity to  make  a  deed.^ 

§  1770.  Rescinding  for  fraud — Accounting. — Where,  in  an 
equitable  action  brought  by  a  seller  of  goods  sold  on  credit  to 
reach  the  proceeds  of  sub-sales  of  the  goods,  it  appeared  that 
the  sale  was  induced  by  fraudulent  representations  on  the  part 
of  the  buyers,  who  were  at  the  time  hojielessly  insolvent;  that 
the  latter  sold  to  various  customers,  in  the  ordinary  course  of 
business,  portions  of  the  goods  on  credit,  and  thereafter  made 
an  assignment  to  defendant  for  the  benefit  of  creditors,  when 
the  seller,  for  the  first  time,  discovered  the  fraud;  that  the 
claims  against  the  sub-buyers  were  among  the  assets  that  passed 
by  the  assignment,  and  that  these  claims  were  collected  by  the 
assignee  after  the  assignment  and  after  notice  from  the  plaint- 
strong,  97  Ala.  731;  12  So.  Rep.  72;  (Mass.)  545;  Clark  u.  Fisher,  1  Paige 
O'Donnell  v.  Rodiger,  76  Ala.  222;  (N.  Y.),171;  Harden  ^.  Hays,  9  Pa. 
Saxon  V.  Whitaker,  30  Ala.  237;  Raw-  St.  151;  Turner  v.  Rusk,  53  Md.  65. 
don  V.  Rawdon,  28  Ala.  565 ;  Attorney  '  Pike  i>.  Pike,  104  Ala.  642 ;  16  So. 
General    v.  Parnther,  3  Brown    Ch.     Rep.  689. 

441;  Smith  «.  Tebbitt,  L.  R.  1  Prob.  &  ^  Boggess  v.  Boggess,  127  Mo.  305; 
Div.  398 ;  Hix  v.  Whittemore,  4  Meto.    29  S.  W.  Rep.  1018. 
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iff  of  rescission  of  the  original  sale  for  the  fraud,  it  was  held 
that  the  action  was  maintainable,  and  that  a  judgment  against 
the  assignee,  directing  an  accounting  and  payment  by  him  of 
the  proceeds  of  such  collections,  was  proper."     Where,  on  the 


'  American  Sugar  Ref .  Co.li.Fanclier, 
145  N.  Y.  552,  per  Andrews,  0.  J. : 
"The  jurisdiction  of  a  court  of  equi- 
ty to  follow  the  proceeds  of  prop- 
erty taken  from  the  true  owner  by 
felony,  or  misapplied  by  an  agent  or 
trustee,  and  converted  into  property 
of  another  description,  and  to  permit 
the  true  owner  to  take  the  property  in 
its  altered  state  as  his  own,  or  to  hold 
it  as  security  for  the  value  of  the 
property  wrongfully  taken  or  misap- 
plied, or,  in  case  the  original  prop- 
erty or  its  proceeds  have  been  min- 
gled with  that  of  the  wrong-doers  in 
the  purchase  of  other  property,  to 
have  a  charge  declared  in  favor  of  the 
person  injured  to  the  extent  necessary 
for  his  indemnity,  so  long  as  the  rights 
of  hona  fide  purchasers  do  not  inter- 
vene, has  been  frequently  exerted  and 
is  a  jurisdiction  founded  upon  the 
plainest  principles  of  reason  and  jus- 
tice. The  case  of  Newton  v.  Porter,  69 
N.  y.  133,  is  an  illustration  of  the  ap- 
plication of  this  principle  in  a  case  of 
the  larceny  of  negotiable  bonds,  sold 
by  the  thieves,  in  which  the  court 
subjected  securities  in  which  they  in- 
vested the  money,  and  which  they 
had  transferred  with  notice  to  third 
persons  as  security  for  services  to  be 
rendered,  to  a  charge  in  favor  of  the 
owner  of  the  stolen  bonds.  The  cases 
upon  this  head  are  very  numerous, 
where  there  has  been  a  misapplication 
of  trust  funds  by  trustees,  or  persons 
standing  in  a  fiduciary  relation,  and 
the  money  or  property  misapplied  has 
been  laid  out  in  land  or  converted 
into  other  species  of  property.  The 
court  in  such  cases  lays  hold  of  the 
substituted  property  and  follows  the 
original  fund  through  all  the  changes 


it  has  undergone  until  the  power  of 
identification  is  lost  or  the  rights  of 
bona  fide  purchasers  stop  the  pursuit, 
and  holds  it  in  its  grasp  to  indemnify 
the  innocent  victim  of  the  fraud. 
And  even  in  case  of  money,  which  is 
said  to  have  no  ear-mark,  its  identity 
will  not  be  deemed  lost,  though  it  is 
mingled  with  other  money  of  the 
wrong-doer,  if  it  can  be  shown  that  it 
forms  a  part  of  the  general  mass. 
Pennell  v.  Deffell,  4  DeG.,  M.  &  G. 
372;  In  re  Hallett,  L.  R.  13  Ch.  Div. 
696;  Holmes  c.  Gilman,  138  N.  Y.  369. 
In  the  cases  of  stolen  property,  or  of 
misapplication  by  a  trustee  or  agent  of 
the  funds  of  the  principal  or  cestui  que 
trust,  the  title  of  the  real  owner  of  the 
property  has  been  in  most  cases  lost, 
without  his  consent,  and  the  court,  by 
a  species  of  equitable  substitution,  re- 
pairs, as  far  as  practicable,  the  wrong, 
and  prevents  the  wrong-doer  from 
profiting  by  his  fraud.  And,  indeed, 
courts  of  law,  borrowing  the  equitable 
principle,  in  cases  of  misappropriation 
by  agents,  vest  in  the  principal  at  his 
election  the  legal  title  to  a  chattel  or 
security  in  the  hands  of  the  agent, 
purchased  exclusively  by  the  applica- 
tion of  the  embezzled  or  misappropri- 
ated fund.  Taylor  v.  Plumer,  3  M.  & 
S.  562.  The  court,  in  many  cases,  re- 
sorts to  the  fiction  of  a  trust,  and,  by 
construction,  adjudges  that  the  pro- 
ceeds in  the  hands  of  the  wrong-doer 
are  held  by  him  as  trustee  of  the 
plaintiff.  This  was  the  exact  nature 
of  the  relief  granted  in  the  case  of 
Trevelyan  o.  White,  1  Beav.  588,  as 
appears  by  the  recital  of  the  decree  in 
the  opinion  of  the  master  of  the  rolls, 
where  part  of  the  estate  had  been  sold 
by  the  fraudulent  vendee.  In  Cheney 
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sale  of  a  note  which  both  parties  supposed  to  be  secured  by  a 
valid  first  deed  of  trust,  the  seller  made  no  representations, 
and  the  buyer  examined  the  record  to  satisfy  himself  as  to  the 
validity  of  the  trust  deed,  the  fact  that  there  was  a  prior  deed 
on  record,  which  the  buyer  failed  to  discover,  is  not  ground 
for  rescinding  the  sale.' 


V.  Gleason,  117  Mass.  557,  a  bill  was 
filed  by  the  defrauded  vendor  of  real 
estate  to  reach  a  mortgage  taken  by 
the  vendee  on  the  land  on  a  re-sale  by 
him,  and  the  court  sustained  the  bill 
and  granted  the  relief.  In  Hammond 
r.  Pennock,  61  N.  Y.  145,  the  court  re- 
scinded, at  the  instance  of  the  plaint- 
iff, a  contract  for  the  excliange  of  real 
and  personal  property,  owned  by  tlie 
plaintiff,  for  a  farm  of  the  defendant 
in  Michigan,  which  had  been  consum- 
mated on  the  plaintiff's  part  by  a  con- 
veyance and  transfer,  the  contract 
and  conveyance  having  been  obtained 
by  the  defendant  by  fraudulent  repre- 
sentations ;  and  the  defendant  having, 
after  the  conveyance  to  him,  con- 
tracted to  sell  part  of  the  land  con- 
veyed to  him  by  the  plaintiff,  the  court 
adapted  the  relief  to  the  circumstances 
and  rescinded  the  conveyance  so  far 
as  practicable,  and  adjudged  that  the 
defendant  account  for  the  proceeds  of 
the  personal  property  included  in  the 
sale.  It  is  the  law  of  this  state,  as  in 
England,  that  title  passes  on  such  a 
sale  to  the  fraudulent  vendee,  not- 
withstanding that  the  crime  of  false 
pretenses  is  included  in  the  statute 
definition  of  a  felony,  but  which  was 
not  such  at  common  law.  Barnard  v. 
Campbell,  58  N.  Y.  73;  17  Am.  Eep. 
208;  Wise  v.  Grant,  140  N.  Y.  593; 
Benjamin  on  Sales  (6th  ed.),  §  433; 
Fassett  v.  Smith,  23  N.  Y.  252;  Bene- 
dict V.  Williams,  48  Hun  (N.  Y.),  123. 
But  a  purchase  procured  by  fraud  is  in 
no  sense,  as  between  the  vendor  and 
vendee,  rightful.  It  was  wrongful, 
and,  while  a  transfer  so  induced  vests 
a  right  of  property  in  the  vendee  until 


the  sale  is  rescinded,  the  means  and 
act  by  which  it  was  procured  was  a 
violation  of  an  elemental  principle  of 
justice.  But  the  rule  is  that  a  sale  of 
personal  property  induced  by  fraud  is 
not  void,  but  is  only  voidable  on  the 
part  of  the  party  defrauded.  'This 
does  not  mean  that  the  contract  is 
void  until  ratified ;  it  means  that  the 
contract  is  valid  until  rescinded.' 
When  a  contract  of  sale  infected  by 
fraud  of  the  vendee  is  consummated 
and  the  property  delivered,  the 
vendor,  on  discovering  the  fraud,  may 
pursue  one  of  several  courses.  He 
may  affirm  the  contract,  and  an  omis- 
sion to  disafiirm  within  a  reasonable 
time  after  notice  of  the  fraud  will  be 
deemed  a  ratification.  He  may  elect 
to  rescind  it,  and  thereby  his  title  to 
the  property  is  re-instated  as  against 
the  purchaser  and  all  persons  deriving 
title  from  him,  not  being  bona  fide  pur- 
chasers for  value,  and  a  purchaser  is 
not  such  who  takes  the  property  for 
an  antecedent  debt  or  who  purchased 
the  property  on  credit  and  has  not 
paid  the  purchase-money  or  been 
placed  in  a  position  where  payment 
to  a  transferee  of  the  claim  can  not  be 
resisted.  Barnard  v.  Campbell,  58 
N.  Y.  73;  17  Am.  Rep.  208;  Dows  c. 
Kidder,  84  N.  Y.  121 ;  Matson  v.  Mel- 
chor,  42  ilich.  477;  1  Benjamin  on 
Sales,  p.  570,  note.  Upon  rescission, 
the  vendor  may  follow  and  retake 
the  property  wherever  he  can  find  it, 
except  in  the  case  mentioned,  or  he 
may  sue  for  conversion." 

1  Sample  v.  Bridgforth,  72  Miss.  293 ; 
16  So.  Rep.  876,  per  Woods,  J. :  "Ap- 
pellant not  only  did  not  rely  on  state- 
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§  1771.   The  same  subject  continued — As  to  bona  flde  holder. 

' — One  who  has  been  induced  to  part  with  his  property  by  the 
fraud  of  another,  under  guise  of  a  contract,  may,  upon  dis- 
covery of  the  fraud,  rescind  the  contract  and  reclaim  the  prop- 
erty unless  it  has  come  into  the  possession  of  a  bonafideholdev. 
And  where  the  fraud  is  proved,  the  burden  is  upon  a  third 
party  claiming  title  to  show  that  he  is  a  bona  fide  holder.' 


ments  made  by  appellee  as  to  the  trust 
deed  (for  he  made  none),  but  he  un- 
dertook to  settle  the  value  of  the  trust 
deed  for  himself,  before  he  bought, 
by  an  examination  of  the  deed  rec- 
ords of  the  proper  county.  Unfortu- 
nately for  him,  his  examination  was 
imperfect,  and  the  older  trust  deed  es- 
caped his  attention.  He  acquired  ex- 
actly what  he  intended  to  get,  but 
what  he  would  not  have  purchased  if 
he  had  been  more  fully  informed. 
There  was  a  mistake  of  fact  in  a  col- 
lateral point,  and  the  fact  was  un- 
known to  both  parties,  and  the  sources 
of  information  were  open  alika  to 
both.  It  is  well  settled  that  this  will 
not  afford  ground  for  a  rescission  of 
the  contract.  Hall  v.  Thompson,  1 
Sm.  &  M.  (Miss.)  443;  Ayres  v. 
Mitchell,  3  Sm.  &  M.  (Miss.)  683; 
and  Wise  v.  Brooks,  69  Miss.  891." 

'  Grant  v.  Walsh,  145  N.  Y.  502,  per 
Haight,  J. :  "In  Cragie  v.  Hadley, 
99  N.  Y.  131,  an  action  was  brought 
by  the  plaintiff  against  the  receiver  of 
the  First  National  Bank  of  Buffalo  to 
recover  the  amount  of  a  draft  depos- 
ited with  the  bank  at  a  time  when 
the  managers  thereof  knew  that  it 
was  insolvent.  It  was  held  that  per- 
mitting the  plaintiff  to  make  the  de- 
posit in  reliance  upon  the  supposed 
solvency  of  the  bank  was  a  gross 
fraud  upon  the  plaintiff,  and  that  the 
latter  was  entitled  to  reclaim  the 
draft  or  its  proceeds.  The  same  rule 
was  recognized  in  Metropolitan  Na- 
tional Bank  v.  Loyd,  90  N.  Y.  580, 
537;  but  in  that  case  there  was  no 


allegation  of  fraud  in  the  answer,  and, 
consequently,  it  was  held  that  the  evi- 
dence offered,  tending  to  show  fraud, 
was  properly  excluded.  In  this  case, 
as  we  have  seen,  fraud  on  the  prrt  of 
the  officers  of  the  Madison  Square 
Bank  is  alleged,  and  it  appears  to  us 
that  the  defendant  had  the  right  to 
establish  his  allegations  in  this  regard, 
and  that  they  might  have  been  sus- 
tained by  the  evidence  excluded.  If 
the  Madison  Square  Bank  fraudu- 
lently procured  possession  of  the  de- 
fendant's check  the  plaintiff  could  not 
recover  without  showing  that  the  St. 
Nicholas  Bank  was  a  bona  fide  pur- 
chaser and  holder.  In  Canajoharie 
National  Bank  v.  Diefendorf ,  123  N.  Y. 
191,  206,  Ruger,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  says :  'The 
burden  of  making  out  good  faith  is 
always  upon  the  party  asserting  his 
title  as  bona  fide  holder,  in  a  case 
where  the  proof  shows  that  the  paper 
has  been  fraudulently,  feloniously  or 
illegally  obtained  from  its  maker  or 
owner.  Such  a  party  makes  out  his 
title  by  presumptions,  until  it  is  im- 
peached by  evidence  showing  the  pa- 
per had  a  fraudulent  inception,  and 
when  this  is  done  the  plaintiff  can  no 
longer  rest  upon  the  presumptions, 
but  must  show  affirmatively  his  good 
faith.'  InVosburghi).  Diefendorf ,  119 
N.  Y.  357,  364,  O'Brien,  J.,  says:  'In 
this  state  it  must  be  regarded  now  as 
a  settled  rule  that  when  a  maker  of 
negotiable  paper  shows  that  it  has 
been  obtained  from  him  by  fl-aud  or 
duress,  a  subsequent  transferee  must, 
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§  1772.   The  same  subject  continued — Under  Dakota  statute. 

— Under  the  provisions  of  the  South  Dakota  statutes,  a  party 
to  a  contract  may  maintain  an  action  to  rescind  it,  if  his 
consent  to  it  was  obtained  by  the  fraud  of  the  other  party. 
This  rule  applies  to  negotiable  instruments,  as  well  as  to  other 
contracts.' 


before  entitled  to  recover  on  it,  show 
that  he  is  a  bona  fide  purchaser.'  " 

'  In  Taylor  v.  National  Bank  of  Da- 
kota, 62  N.  W.  Rep.  99,  the  com- 
plaint alleged  that  S.,  the  president 
and  managing  officer  of  the  defend- 
ant bank,  sold  to  plaintiff  certain 
shares  of  the  capital  stock  of  said 
bank,  of  which  he  was  owner,  upon 
the  strength  of  false  and  fraudulent 
representations  as  to  the  condition  of 
the  bank,  for  which  plaintiff  was  to 
give  him  promissory  notes  of  himself 
and  his  wife ;  that,  at  the  request  of 
said  S.,  such  notes  were  made  payable 
to  the  said  defendant  bank,  and  de- 
livered to  S. ;  that,  immediately  there- 
after, said  bank,  with  full  knowledge 
of  the  false  and  fraudulent  represen- 
tations by  which  they  were  procured, 
took  and  accepted  such  notes  in  ex- 
change for  notes  held  by  it  against 
said  S.  and  members  of  his  family. 
It  was  held  that,  both  as  to  said  S. 
and  the  defendant  bank,  such  notes 
were  delivered  and  became  opera- 
tive as  such.  And  upon  such  facts  it 
was  held  further,  that,  other  neces- 
sary conditions  existing,  the  bank 
was  not  such  holder  of  said  notes  as 
would  defeat  plaintiff's  right  to  re- 
scind the  contract  of  purchase  and 
recover  the  said  notes.  Kellam,  J., 
said:  "The  complaint  alleges  that 
these  notes  were  obtained  from  Tay- 
lor through  the  fraudulent  statements 
of  Stick,  and  that,  at  his  request, 
they  were  made  payable  to  the  bank 
of  which  he  was  the  president,  and 


that  the  bank,  with  full  knowledge  of 
such  fraud  and  that  the  notes  were 
so  obtained,  took  the  same.  Such 
facts,  if  proved  and  unexplained, 
would  place  the  bank  in  pari  delicto 
with  Stick.  If,  upon  the  facts  stated 
in  the  complaint,  Taylor  could  make 
the  same  defense  against  these  notes 
in  the  hands  of  the  bank  as  in  the 
hands  of  Stick,  we  are  unable  to  see 
why  his  right  to  rescind  was  and  ia 
not  the  same  against  both.  'The 
rights  of  a  party  who  has  been  de- 
frauded in  making  a  contract  are,  on 
the  discovery  of  the  fraud  within  a 
reasonable  time,  to  rescind  the  con- 
tract and  restore  the  parties  to  their 
former  condition,  or  to  affirm  the 
contract  and  claim  compensation  or 
damages  for  the  injury  he  has  sus- 
tained by  reason  of  the  fraud.'  Herrin 
V.  Libbey,  36  Maine,  350.  See  also, 
note  to  Tarkington  v.  Purvis,  128  Ind. 
182;  25  N.  E.  Rep.  879,  and  cases 
there  cited.  Upon  the  facts  stated  in 
the  complaint,  Taylor  would  have 
been  entitled  to  rescind  as  against 
Stick  if  the  notes  had  been  taken  to 
and  held  by  him.  He  would  have  the 
same  right  as  against  the  bank,  unless 
it  took  the  notes  as  an  innocent  hold- 
er for  value.  National  Bank  v.  Tay- 
lor, 5  S.  Dak.  99 ;  58 N.W.  Rep.  297,  and 
cases  cited.  Having,  as  alleged  in 
the  complaint,  taken  the  notes  with 
full  knowledge  of  Stick's  fraud,  it  can 
not  be  treated  as  an  innocent  party, 
whose  rights  would  stand  in  the  way 
of  rescission." 
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§  1773.  Rescinding  for  less  than  technical  duress. — Where 
money  is  paid  or  concessions  are  exacted  through  necessity,  in 
order  to  obtain  property  illegally  withheld,  and  its  detention 
is  accompanied  by  immediate  hardship  or  irreparable  injury, 
such  transaction  may  be  avoided  on  the  ground  of  compulsion, 
although  perhaps  not  amounting  to  a  technical  duress.' 


§  1774.  Where  parties  in  fiduciary  relations. — A  trustee  may 
not  purchase  the  trust  estate  from  his  cestui  que  trust.  The 
law  regards  with  a  jealous  eye  all  transactions  between  per- 
sons occupying  confidential  relations.     As  a  general  rule,  a 


'  Fitzgerald  v.  Fitzgerald,  etc.,  Con- 
struction Co.,  44  Neb.  463;  62  N.  W. 
Eep.  899,  per  Post,  J. :  "The  alleged 
settlement  is  voidable  for  still  another 
reason,  viz.  -.  It  was  procured  under 
circumstances  amounting  to  practical 
compulsion,  which  is  nearly  related  to 
duress,  and  may  be  made  the  ground 
of  relief,  either  at  law  or  equity.  A 
payment  or  concession  exacted  will  be 
held  compulsory  when  made  or  al- 
lowed through  necessity  in  order  to 
obtain  possession  of  property  illegally 
withheld,  where  the  detention  is 
fraught  with  great  immediate  hard- 
ship or  irreparable  injury.  Astley  v, 
Reynolds,  2  Strange,  915;  Shaw  v. 
Woodcock,  7  Barn.  &  C.  73;  Cobb 
V.  Charter,  32  Conn.  358;  Harmony 
V.  Bingham,  12  N.  Y.  99;  Stenton  «. 
Jerome,  54  N.  Y.  480;  Peyser  v. 
Mayor,  etc.,  of  N.  Y.,  70  N.  Y.  497; 
Spaids  V.  Barrett,  57  111.289;  Chan- 
dler V.  Sanger,  114  Mass.  364 ;  Lon- 
ergan  v.  Buford,  148  TJ.  S.  581. 
The  contract,  as  we  have  seen,  pro- 
vides for  payment  on  the  completion 
of  each  ten  miles  of  road.  Thirty 
miles  thereof  were  completed  as  early 
as  July  15,  1886,  and,  according  to 
the  statement  of  Mr.  Mallory,  under 
date  of  October  30,  1886,  there  was 
then  completed  115  miles  of  road, 
and,  in  addition  thereto,  98  miles 
145 


which  would  be  finished  not  later 
than  January  1st  following.  The  only 
response  to  the  repeated  calls  upon 
the  Missouri  Pacific  for  money  or 
bonds  was  the  assessments  of  the 
stock  of  the  construction  company, 
until  increasing  demands  had  ex- 
hausted not  only  the  resources  of  the 
company,  but  the  private  funds  as 
well  of  Messrs.  Fitzgerald  and  Mal- 
lory. So  that  at  the  date  of  the  meet- 
ing in  February  both  the  individuals 
named  and  the  company  were  con- 
fronted by  bankruptcy  and  financial 
ruin.  It  was  under  these  circumstan- 
ces that  the  construction  company 
chose  to  accept  payment  at  the  rate  of 
$10,000  per  mile,  instead  of  the  con- 
tract price,  rather  than  the  alternative 
of  an  entire  abandonment  of  the  en- 
terprise in  which  it  was  engaged. 
And  that  such  action  was  compulsory, 
within  the  rule  established  by  the  au- 
thorities, can  not  on  the  record  be 
doubted.  It  is  the  province  and  de- 
light of  equity  to  brush  away  mere 
forms  of  law  whenever  designed  as 
an  ambuscade  from  whence  to  assail 
either  public  or  private  rights.  Such, 
in  substance,  is  one  of  the  maxims  of 
the  law,  and  never  was  it  more  fitting- 
ly applied  than  to  the  facts  of  this 
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court  of  equity  will  avoid  the  c\>ntract  altogether  without  proof 
of  fraud,  and  will  never  sustain  it  except  where  the  trustee 
clearly  proves  the  fairness  of  such  transaction,  and  that  it  was 
advantageous   to  the  cestui  que  trust.'      Such  a   purchase  is 


'  Saunders  v.  Richard,  35  Fla.  28 ;  16 
So.  Rep.  679,  per  Liddon,  J.,  citing: 
"1  Perry  on  Trusts,  §§  194,  195.  The 
transaction  will  not  be  sustained  if 
the  trustee  has  taken  advantage  of 
any  information  received  by  him  in 
aueh  capacity,  nor  if  the  cestui  que 
trust  entered  into  the  transaction  in 
ignorance  of  her  legal  rights.  Mc- 
Cants  V.  Bee,  1  McCord  Eq.  (S.  Car.) 
383."  In  Toledo  Sav.  Bank  v.  John- 
ston (Iowa  1895),  62  N.  W.  Rep.  748, 
Deemer,  J.,  said:  "Defendant  is 
sought  to  be  charged,  as  a  trustee,  for 
negligence  or  breach  of  duty  in  his 
fiduciary  capacity,  and  we  understand 
it  to  be  unquestioned  doctrine  that  he 
may  be  so  charged  in  a  court  of  equity. 
Furthermore,  the  petition  not  only 
presents  a  cause  of  action  for  breach 
of  duty,  but  also  asks  an  accounting 
in  order  to  determine  the  exact  extent 
of  defendant's  liability.  This  involves 
an  investigation  into  the  validitj'  of 
defendant's  mortgage,  the  amount  of 
money  received  by  plaintiff  under  its 
attachment,  and  many  other  matters 
which  courts  of  equity  have  made 
their  special  care.  If  it  were  true, 
however,  that  plaintiff  sought  nothing 
but  a  money  judgment,  this  would  not 
necessarily  be  determinate  of  the  ques- 
tion, for  courts  of  equity  have  ever 
made  it  their  duty  to  investigate  the 
conduct  of  trustees  or  others  occupy- 
ing fiduciary  relations,  and  to  afford 
relief  by  means  of  a  money  judgment. 
For  any  willful  breach  of  his  trust  or 
misapplication  of  the  corporate  funds, 
or  for  any  gross  neglect  of  or  inatten- 
tion to  his  official  duties,  directors  are 
responsible  to  the  corporation,  either 
at  law  or  in  equity,  for  they  are  agents 
or  trustees.    This   doctrine   was  an- 


nounced by  Lord  Hardwicke  in  the 
leading  English  case  of  Charitable 
Corporation  v.  Sutton,  2  Atk.  400,  and 
has  been  followed  almost  universally 
in  this  country.  See  1  Beach  on  Pri- 
vate Corporations,  §  255;  1  Morawetz 
on  Corporations,  §  550 ;  Boone  on 
Banking,  §  95 ;  3  Pomeroy  on  Equity 
Jurisprudence,  §§  1094-1088;  Horn 
Mining  Co.  v.  Ryan,  42  Minn.  196;  44 
N.  W.  Rep.  56  ;  Brinckerhoff  v.  Bost- 
wick,  88  N.Y.  52 ;  Brinckerhoff  v.  Bost- 
wick,99N.  Y.  185;  1  N.  E.  Rep.  663; 
Robinson  v.  Smith,  3  Paige  (N.Y.), 
222;  Citizens',  etc.,  Association  v.  Co- 
riell,  34  N.  J.  Eq.  383 ;  Citizens',  etc.. 
Association  v.  Lyon,  29  N.J.  Eq.  110; 
Hodges  V.  New  England  Screw  Co., 
1  R.  I.  312;  Ellis  v.  Ward  (111.), 
20  N.  E.  Rep.  671;  Marshall  v. 
Farmers',  etc..  Bank,  85  Va.  676;  8 
S.  E.  Rep.  586.  These  cases  firmly 
establish  the  doctrine  we  have  an- 
nounced, and  the  rule  is  not  seriously 
questioned  by  appellant's  counsel.  It 
is  said,  however,  that  whatever  be  the 
rule  to  be  applied  to  this  case,  in  so 
far  as  it  seeks  to  charge  defendant  as 
a  director,  the  case  against  him  as  a 
member  of  the  investment  committee 
is  at  law.  It  seems  to  us  that  as  a 
member  of  this  committee  he  was  none 
the  less  a  trustee  than  while  acting  as 
a  director.  In  either  case  he  held  a 
position  of  trust  in  the  corporation, 
and  occupied  a  fiduciary  relation  to 
the  other  stockholders.  The  reasons 
for  charging  him  in  equity  are  no 
stronger  in  the  one  case  than  in  the 
other.  His  position  as  a  member  of 
the  investment  committee  called  for 
the  exercise  of  good  faith  and  of  rea- 
sonable care  and  prudence  in  the 
business  intrusted  to  him.     No  more 
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always  voidable,  upon  proper  proceedings  taken  by  the  cestui 
que  trusts  Where  a  trustee  has  four  cestuis  que  trustent,  one 
of  whom  is  sui  juris,  and  the  others  are  infants,  the  infants 
are  not  bound  or  concluded  by  any  transaction  between  the 
trustee  and  the  cestui  que  trust  who  is  of  age.^ 

§  1775.  The  same  subject  continued. — Where  a  female  ward, 
a  few  days  after  attaining  her  majority,  and  before  her  guar- 
dian has  made  his  final  report,  conveys  her  land  to  the  guar- 
dian's wife,  who  is  her  elder  sister,  and  with  whom  she  is 
living,  the  burden  is  on  the  guardian  to  show  good'  faith  and 
the  absence  of  undue  influence.  Settlements  between  guardian 
and  ward,  and  transactions  between  those  who  have  sustained 
relations  of  mutual  confidence,  are  watched  jealously  by  the 
courts.'     A  decree  setting  aside  such  a  deed  need  not  make  the 


is  required  of  a  director.  Thie  juris- 
diction of  a  court  of  equity  is  main- 
tained in  many  of  the  cases  because 
the  misconduct  of  the  manager  or  di- 
rector of  the  corporation  is  treated  as 
a  constructive  fraud.  If  it  be  a  fraud, 
then  it  is  clear  that  courts  of  law  and 
equity  have  concurrent  jurisdiction. 
The  ruling  of  the  court  on  the  motion 
to  transfer  to  the  law  calendar  is  so 
palpably  right  that  little  further  need 
be  said  of  it.  Even  if  it  be  conceded 
that  the  petition  stated  a  cause  of  ac- 
tion at  law,  yet  joined  therewith  were 
matters  of  equitable  jurisdiction,which 
could  not  have  been  tried  to  a  jury. 
Plaintiff  not  only  asked  a  money  judg- 
ment, but  also  prayed  for  the  cancel- 
lation of  the  mortgages  upon  the 
property  which  it  sold  under  the  at- 
tachment, and  a  decree  declaring  de- 
fendant's claim  thereto  fraudulent, 
and  of  no  effect  against  the  lien  cre- 
ated by  the  attachment.  It  also  asked 
an  accounting  from  defendant  to  de- 
termine the  amount  of  its  loss  by 
reason  of  his  breach  of  trust.  All 
these  matters  are  of  equitable  cogni- 
zance, and  could  not  have  been  tried 
at  law.  Falker  v.  Linehan,  88  Iowa, 
641;55N.  W.  Rep.  503." 


'  Bellamy  v.  Bellamy,  6  Fla.  62 ; 
Davoue  v.  Fanning,  2  Johns.  Ch. 
(N.  Y.)  252,  cited  in  Price  v.  Winter, 

15  Fla.  66,  109 ;   Perry  on  Trusts,  §  194 
et  seq.  787. 

'  Saunders  v.  Eichard,  35  Fla.  28 ; 

16  So.  Rep.  679. 

'  McParlandw.  Larkin,  155  111.  84;  39 
N.  E.  Rep.  609,  per  curiam:  "  Courts 
will  watch  settlements  of  guardians 
with  their  wards,  or  any  act  or  trans- 
action between  them  affecting  the  es- 
tate of  the  ward,  with  great  jealousy. 
From  the  confidential  relation  be- 
tween the  parties  it  will  be  presumed 
that  the  ward  was  acting  under  the  in- 
fluence of  the  guardian,  and  all  trans- 
actions between  them  prejudicially 
affecting  the  interests  of  the  ward  will 
be  held  to  be  constructively  fraudulent. 
Carter  v.  Tice,  120  111.  277 ;  11  N.  E. 
Rep.  529.  The  doctrine  is  thus  stated 
in  1  Story  on  Equity  Jurisprudence, 
§  317 :  Where  the  guardianship  has,  in 
fact,  ceased  by  the  majority  of  the 
ward,  the  courts  'will  not  permit  trans- 
actions between  guardians  and  wards 
to  stand, even  when  they  have  occurred 
after  the  minority  has  ceased,  and  the 
relation  thereby  actually  ended,  if  the 
intermediate  period  be  short,  unless 
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repayment  of  the  consideration  a  condition  precedent,  when 
the  guardian  is  indebted  to  the  ward,  and  the  amount  of  such 
consideration  is  by  the  decree  credited  on  such  indebtedness. 
On  setting  the  deed  aside  the  court  may  properly  refuse  to 
charge  tlie  ward's  estate  with  improvements  made  by  the 
grantee  without  the  authority  of  the  ward.'  An  heir  and  ad- 
ministrator of  a  decedent,  who  receives  from  another  heir,  his 
brother,  residing  at  a  distance,  a  power  of  attorney  to  convey 
his  interest  in  the  lands  of  the  decedent,  and  who  thereupon 
sells  some  of  them  to  pay  taxes  on  the  residue,  is  not  in  such 
a  fiduciary  relation  to  his  brother  that  he  can  not  buy  out  his 
interest  in  the  estate.'' 

§  1776.  Action  to  rescind  conveyance  to  wife. — Where  a  con- 
veyance by  a  husband  to  his  wife  is  unreasonable,  as  practically 
beggaring  some  of  his  children,  and  there  is  evidence  of  un- 
due influence  on  the  part  of  the  wife,  the  burden  of  proving 
the  absence  of  undue  influence  is  on  the  wife.  In  such  a  suit 
to  set  aside  a  conveyance  to  a  wife  as  having  been  procured  by 
undue  influence,  evidence  is  admissible  to  show  what  would 
have  constituted  a  reasonable  provision  for  the  wife.' 

the  circumstances  demonstrate,  in  the  were  permitted  to  show  what  was  a 

highest  sense  of  the  term,  the  fullest  reasonable  allowance  per  annum  for 

deliberation  on  the  part  of  the  ward,  the  support  of  one  of  Theresa's  con- 

and  the  most  abundant  good  faith  on  dition  in  life.     There  was  no  error  in 

the  part  of  the  guardian ;   for,  in  all  such  evidence  being  admitted.    If  the 

such  cases,  the  relation  is  still  consid-  transactions  between  a  husband  and 

ered  as  having  an  undue  influence  wife  amount  to  a  mere  gift  to  the 

upon  the  mind  of  the  ward,  and  as  wife,  a  court  of  equity  will  require 

virtually  subsisting,  especially  if   all  that  clear  and  incontrovertible  evi- 

the  duties  attaching  to  the  situation  dence  be  brought  forward  to  establish 

have  not  ceased ;   as  if  the  accounts  such  gift  as  a  matter  of  intention  and 

between  the  parties   have  not  been  fact,  and  will  also  require  that  such 

fully  settled,  or  if  the  estate  still  re-  gift  or  allowance  or  settlement  be  no 

mains,  in  some  sort,  under  the  con-  more  than  a  reasonable  provision  for 

trol  of  the  guardian.'  "  the  wife.     2  Story  on   Equity  Juris- 

'McParland  v.  Larkin,  155  111.  84;  prudence  (13th  ed.),  §  1375;  2  Bishop 

39  N.  E.  Rep.  609.  on  the  Law  of  Married  Women,  §  754; 

2  Brown  v.  Brown,  154  111.  35;  39  N.  Paschall  v.  Hall,  5  Jones  Eq.  (N.Car.) 

E.  Rep.  983.  108.     Frequently  such  gifts,  etc.,  fail 

'  Lins  V.  Lendhardt,  127  Mo.  271 ;  29  by  reason  of  the  mere  'extravagance 

S.  W.  Rep.  1025,   per  Sherwood,  J.:  of  the  gift.'     Elliott  v.  Elliott,  1  Dev. 

"Complaint    ia  made  that  plaintiffs  &  B.  Eq.   (N.  Car.)  57.     In  Beard  u. 
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§  1777.  Rescinding  where  grantee  refuses  to  perform— Ex- 
ception.— "Where  land  has  been  conveyed  in  consideration  of 
the  grantee's  agreement  to  support  the  grantor  during  the  lat- 
ter's  life,  and  the  grantee  refuses  to  perform  the  agreement,  a 
court  of  equity  will  set  aside  the  deed.'  One  suing  a  corpora- 
tion and  its  promoters  for  a  breach  of  their  agreement,  made 
at  the  time  of  its  organization,  and  upon  the  faith  of  which  he 
claims  to  have  conveyed  certain  property  to  it,  that  they  would 
keep  him  as  manager  until  such  a  time  as  he  and  the  corpora- 
tion should  mutually  agree,  can  not  rescind  the  transaction 
several  months  afterwards,  and  compel  the  restoration  of  the 


Beard,  3  Atk.  72,  a  court  of  chancery 
refused  to  sanction  a  conveyance 
where  the  husband  conveyed  the 
whole  of  his  estate  to  his  wife,  be- 
cause it  was  not  in  the  nature  of  a 
provision,  which  is  all  the  wife  is  en- 
titled to.  In  order  to  determine 
whether  such  gift  or  provision  is  rea- 
sonable, it  is  proper  to  consider  the 
condition  of  the  parties  as  to  its  rea- 
sonableness, and  more  especially  as 
to  whether,  if  the  gift  or  settlement 
is  to  stand,  there  will  be  suiEcient  left 
for  the  heirs  of  the  donor;  for  the 
heir  at  law  is  a  favorite  in  all  courts. 
The  chancellor  will  never  disinherit 
him  in  order  to  bestow  an  unreason- 
able allowance  on  the  wife.  WeUs  v. 
Wells,  35  Miss.  638,  and  cases  cited. 
And  the  question  is  important,  also, 
in  endeavoring  to  ascertain  whether 
undue  influence  was  not  used  in  or- 
der to  enrich  the  wife  at  the  expense 
of  the  heirs.  There  are  too  many  of 
the  ear-marks  and  indications  of  un- 
due influence  scattered  through  this 
record  to  be  lightly  overlooked,  too 
many  signs  that  the  will  of  the  wife 
had  become  the  will  of  the  husband, 
and  that  he  was  a  mere  puppet  in  her 
hands,  and  in  a  state  of  vassalage  to 
her,  to  admit  of  any  serious  doubt  as 
to  the  corectness  of  the  conclusion  on 
this  point  reached  by  the  lower  court. 
But  aside  from  any  question  of  undue 


influence,  if  it  be  true,  as  found  in  the 
decree — and  there  is  much  evidence 
to  support  the  flnding-^that  John  in- 
tended to  have  the  deeds  of  the  prop- 
erty made  to  himself,  but  his  inten- 
tion was  frustrated  by  the  contrivances 
and  covin  of  Thei-esa,  and  the  deeds 
made  to  her,  then  a  court  of  equity 
will  set  aside  these  conveyances  at 
the  instance  and  in  favor  of  the  heirs. 
Smith  V.  Smith,  50  Mo.  262 ;  2  Bishop 
on  the  Law  of  Married  Women, 
§  120." 

'  Cooper  V.  Gum,  152  111.  471;  89  N. 
E.  Rep.  267,  per  Shope,  J. .  "The  con- 
tract here  shown  was  to  support, 
maintain,  care  for,  and  live  with  her 
mother  by  appellant  during  the  nat- 
ural life  of  the  former ;  and  appellant, 
having  failed  to  keep  her  agreement 
in  that  regard,  can  not  be  permitted 
to  retain  the  title  conveyed  to  her 
upon  the  faith  of  such  agreement. 
And  as  said  by  this  court  in  ©ard  v. 
Oard,  59  111.  46 :  'If  the  rescission  of 
the  contract  can  not  be  referred  to 
any  other  head  of  equity  jurisdiction, 
it  would  be  proper  to  presume  that  it 
was  made  in  the  first  instance  with  a 
fraudulent  intent.'  See  also,  Kusch 
V.  Kusch,  143  111.  353;  32  N.  E.  Eep. 
267;  Jones  v.  Neely,  72  111.  449; 
Eookafellow  v.  Newcomb,  57  111.  186; 
Frazier  v.  Miller,  16  111.  48." 
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specific  property  conveyed  by  him,  where  the  situation  of  the 
parties  and  property  has  become  so  changed  that  it  would  be 
impossible  to  place  the  parties  in  statu  quo.  The  plaintiff  in  such 
action  can  recover  as  against  the  corporation  and  the  promoters 
only  such  damages  as  actually  resulted  from  their  breach  of 
the  contract,  and  not  the  net  value  of  the  property  at  the  date 
of  its  conversion,  or  its  value  above  his  liabilities  thereon, 
which  the  company  assumed.'  After  one  party  to  a  contract 
has  partly  performed  the  same,  unless  he  can  be  placed  in 
statu  quo,  the  other  party  can  not  rescind  for  his  default  in 
further  performance,  but  is  limited  to  an  action  for  damages 
for  such  breach  of  the  contract." 

§  1778.  Lapse  of  time  as  bar  to  suit  to  rescind. — Where,  for 
more  than  nine  years  after  the  appointment  of  an  adminis- 
trator, a  debtor  of  the  estate  owns  land,  and  no  effort  is  made 
to  collect  the  debt  therefrom,  and  at  the  time  of  the  debtor's 
death  the  debt  is  barred  by  limitation,  an  action  by  the  ad- 
ministrator of  the  creditor  estate  will  not  lie  to  set  aside  a 
deed  of  the  land  by  the  debtor  on  the  grounds  that  it  was 
fraudulent  and  without  consideration,  there  being  no  explana- 
tion oi  the  delay  in  bringing  the  action.'     Mere  lapse  of  time, 

'  Marston  v.  Singapore  Eattan  Co.,  parties  can  not  be  resorted  to  their 
163  Mass.  296;  39  N.  E.  Rep.  1113,  per  original  positions.  Under  these  cir- 
Field,  J. :  "There  was  a  breach  of  a  cumstances,  the  plaintiff  can  not  re- 
promise  to  do  something  in  the  future,  scind  the  transaction,  and  recover 
This  promise  was  not  the  whole  con-  the  value  of  the  property  conveyed, 
sideration  of  the  conveyance  of  the  but  can  only  recover  damages  result- 
property.  Curtis  andLynde  had  united  ing  from  the  breach.  Snow  v.  Alley, 
with  the  plaintiff  in  forming  a  corpo-  144  Mass.  546;  11  N.  B.  Rep.  764; 
ration.  Both  Curtis  and  Lynde  had  Black  v.  Ridgway,  131  Mass.  80;  Bas- 
taken  shares  of  stock  in  it  up  to  the  sett  d.  Percival, 6  Allen  (Mass.),  345." 
amount  of  the  plaintiff's  indebtedness  ^Hunter  v.  Holmes,  60  Minn.  496; 
to  them,  respectively,  and  Curtis  had  62  N.  W.  Rep.  1131,  citing  Hunt  w.  Silk, 
also  furnished  goods  to  the  corporation  5  East,  449;  Burge  ■«.  Cedar  Rapids, 
in  payment  of  additional  shares  of  etc.,  Ry. Co., 32  Iowa,  101 ;  Simmons?), 
stock.  One  hundred  and  twenty  Putnam,  11  Wis.  293;  Handforth  ?;. 
shares  of  stock  had  been  allotted  to  Jackson,  150  Mass.  149;  22  N.  E.  Rep. 
the  plaintiff,  and  there  was  evidence  634. 

that  the  plaintiff's  indebtedness  had  '  Whidden  d.  Whidden  (N.  H.  1893), 

been   assumed    by    the    corporation.  32  Atl.  Rep.  152,  per  Clark,  J.:  "The 

The  plaintiff  had  enjoyed  the  benefit  claim  sought  to  be  enforced  against 

of  this  transaction  for  more  than  eight  the  estate  of  Mary  Parsons  is  a  note 

months  before  his  discharge,  and  the  dated  January  4,  1873.     No  payment, 
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however,  unaffected  by  other  circurastances,  will  not  bar  the 
right  to  rescind  a  voidable  transaction,  since  it  is  not  for  a 
wrong-doer  to  impose  extreme  vigilance  or  promptitude  as  con- 
ditions to  the  exercise  of  the  rights  of  the  injured  party.' 

§  1779.    As  to  parties  in  pari  delicto. — The  rule  is  well  set- 
tled, especially  as  to  executed  contracts,  that  if  the  parties  be 


indorsement,  or  new  promise  is  al- 
leged, and  it  appears  to  have  been 
barred  by  the  statute  of  limitations  in 
January,  1879,  more  than  six  years 
before  the  death  of  Mary  Parsons, 
which  occurred  in  February,  1885. 
For  more  than  nine  years  after  the 
original  grant  of  administration  on 
the  estate  «f  Samuel  Whidden,  Mary 
Parsons  was  the  owner  of  the  real 
estate  described  in  the  bill,  and 
no  effort  was  made  to  secure  the 
payment  of  the  note,  and  no  expla- 
nation is  given  for  the  delay.  The 
neglect  was  unreasonable,  and  it  is 
a  bar  to  any  claim  for  equitable 
relief.  Hatch  «.  Kelly,  63  N.  H.  29; 
Hathaway  v.  Noble,  55  N.  H.  508; 
Sugar  Eiver  Bank  v.  Fairbank,  49  N.H. 
131."  In  Brown  v.  Brown,  154  111. 
35;  39  N.  E.  Rep.  983,  Craig,  J.,  said: 
"Independent  of  other  considerations, 
the  laches  of  complainants  precludes  a 
recovery.  Where  a  party  has  slept 
upon  his  rights  or  acquiesced  for  a 
great  length  of  time  a  court  of  equity 
willrefuse  relief.  The  rule  adopted 
in  Carpenter  v.  Carpenter,  70  111.  457 ; 
Dempster  v.  West,  69  111.  613 ;  Walker 
V.  Carrnington,  74  111.  446;  and  other 
like  cases,  applies  here.  As  has  been 
seen,  the  deed  was  made  in  August, 
1865,  and  recorded  in  December,  1865, 
but  this  action  was  not  brought  until 
November,  1891.  For  a  period  of 
over  twenty-six  years  complainants 
acquiesced  in  the  conveyance.  The 
complainants  pretend  ignorance  of  the 
fact  that  defendant  was  claiming  un- 
der the  deed.    They  knew  the  deed 


had  been  executed  and  delivered; 
they  received  a  consideration  for  the 
deed;  they  knew,  or  at  least  were 
bound  to  know,  the  deed  was  on 
record.  They  also  knew,  or  by  the 
exercise  of  ordinary  diligence  might 
have  known,  that  the  defendant  was 
in  the  control  of  property  under  the 
deed.  There  was  therefore  no  excuse 
for  a  want  of  knowledge  that  the  de- 
fendant was  claiming  under  the  deed. 
Moreover,  the  complainant  admits  in 
his  evidence  that  he  learned  that  the 
defendant  was  claiming  under  the 
deed  after  his  return  from  Iowa,  which 
was  nine  or  ten  years  ago.  After 
learning  of  that  fact,  he  allows  seven 
years  to  intervene  before  bringing  an 
action.  The  delay  was  inexcusable." 
'  Fitzgerald  v.  Fitzgerald,  etc..  Con- 
struction Co.,  44  Neb.  463;  62  N.  W. 
Hep.  899;  Pence  v.  Langdon,  99  U.  S. 
578;  Montgomery  v.  Pickering,  116 
Mass.  227 ;  Tarkington  v.  Purvis,  128 
Ind.  182 ;  Moxon  v.  Payne,  L.  R.  8  Ch. 
881 ;  Foley  v.  Holtry,  41  Neb.  563.  In 
Taylor  v.  Nat.  Bank  of  Dakota  (S. 
Dak.  1895),  62  N.  W.  Rep.  99,  Kel- 
lam,  J.,  said:  "Whether  plaintiff 
asserted  his  right  and  election  to  re- 
scind within  a  reasonable  time  after 
the  discovery  of  the  alleged  fraud, 
may  be  a  question  to  be  litigated  in 
the  trial;  but  the  express  allegation 
of  the  complaint  that  he  gave  notice 
of  his  intention  and  election  to  re- 
scind 'as  soon  as  he  learned  the  true 
condition  of  the  bank'  would,  if 
proved,  show  a  full  discharge  of  his 
duty  as  to  time." 
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in  -pari  delicto  they  will  be  left  where  they  have  placed  them- 
selves; they  do  not  come  into  court  with  clean  hands.  If, 
however,  one  party  is  but  an  instrument  in  the  hands  of 
another,  then  they  can  not  be  said  to  be  in  pari  delicto}  Thus 
one  who  induces  an  old  and  ignorant  person,  having  implicit 
confidence  in  him,  to  convey  land  to  him,  under  the  false  rep- 
resentations that  it  is  the  best  thing  to  do  to  avoid  a  pretended 
claim,  and  under  a  parol  agreement  to  reconvey  the  land  on 
request,  can  not,  in  defense  to  a  suit  to  rescind  the  convey- 
ance, claim  that  the  deed  was  made  in  fraud  of  the  grantor's 


1  Harper  v.  Harper,  85  Ky.  160;  3 
S.  W.  Rep.  5;  Poston  v.  Balch,69Mo. 
115 ;  Davidson  v.  Carter,  55  Iowa,  117  ; 
7  N.  W.  Rep,  466.  On  this  subject  the 
court  of  appeals  of  Kentucky,  in  Har- 
per V.  Harper,  85  Ky.  160 ;  3  S.W.  Eep. 
5,  says :  "If  the  mind  of  one  of  the  par- 
ticipants in  the  transaction  exercises 
an  undue  influence  over  that  of  the 
other,  whether  by  imposition  or 
threats  upon  the  one  side  and  confi- 
idenoe  or  weakness  upon  the  other, 
equity  will  grant  relief  to  the  latter. 
Even  if  the  party  had  sufficient  ca- 
pacity to  contract,  yet  if,  through 
trusting  confidence,  the  other  has  led 
him  into  the  illegal  act,  and  then  im- 
posed upon  him,  such  relief  will  not 
be  refused."  In  Story's  Equity  Juris- 
prudence (volume  1,  §  800)  the  learned 
author  says:  "And  indeed,  in  cases 
where  both  parties  are  in  delicto,  con- 
curring in  an  illegalact,  it  doesnot  al- 
ways follow  that  they  stand  in  pari  de- 
licto ;  for  there  may  be,  and  often  are, 
very  different  degrees  in  their  guilt. 
One  party  may  act  under  circumstances 
of  oppression,  imposition,  hardship, 
undue  influence,  or  great  inequalitj'  of 
condition  or  age,  so  that  his  guilt  may 
be  far  less  in  degree  than  that  of  his 
associate  in  the  offense."  And  again, 
in  section  238 :  "The  doctrine,  there- 
fore, may  be  laid  down  as  generally 
true  that  the  acts  and  contracts  of  per- 


sons wdio  are  of  weak  understandings, 
and  who  are  thereby  liable  to  imposi- 
tion, will  be  held  void  in  courts  of 
equity,  if  the  nature  of  the  act  or  con- 
tract justify  the  conclusion  that  the 
party  iias  not  exercised  a  deliberate 
judgment,  but  that  he  had  been  im- 
posed upon, circumvented, or  overcome 
by  cunning  or  artifice  or  undue  influ- 
ence." Again,  in  2  Pomeroy  on 
Equity  Jurisprudence,  §  942,  it  is  said : 
"When  the  contract  is  illegal,  so  that 
both  parties  are  to  some  extent  in- 
volved in  the  illegality, — in  some  de- 
gree affected  with  the  unlawful  taint, 
— but  are  not  in  pari  delicto  (that  is, 
both  have  not,  witli  the  same  knowl- 
edge, willingness,  and  wrongful  in- 
tent, engaged  in  the  transaction,  or 
the  undertakings  of  each  are  not 
equally  blameworthy),  a  court  of 
equity  may,  in  furtherance  of  justice 
and  of  a  sound  public  policy,  aid  the 
one  who  is  comparatively  the  more 
innocent,  and  may  grant  him  full  af- 
firmative relief  by  *  *  *  setting 
aside  an  executed  contract,  convey- 
ance, or  transfer,  *  *  *  as  the 
circumstances  of  the  case  shall  re- 
quire." And  the  courts  appear  to  act 
unhesitatingly  upon  this  principle. 
WilUams  v.  Collins,  67  Iowa,  413 ;  25 
N.  W.  Rep.  682;  Bump  on  Fraudulent 
Conveyance,  §  448,  and  cases  there 
cited. 
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creditors.'  Where  a  man,  just  before  marriage,  conveys  his 
land  to  a  trustee,  in  trust  for  himself  for  life,  and  for  other 
parties  after  his  death,  he  can  not,  after  his  marriage  and  his 
wife's  death,  have  the  deed  set  aside  on  the  theory  that  it  was 
merely  given  to  deprive  his  wife  of  dower,  since  that  is  an  un- 
lawful purpose,  which  a  court  of  equity  will  not  enforce.^ 


'  Rozell  V.  Vansyckle,  11  "Wash.  79 ; 
39  Pac.  Rep.  270,  per  Gordon,  J. .  "It 
would,  in  our  opinion,  be  a  reproach 
upon  the  law  if  a  person  should  be 
permitted  to  profit  by  a  transaction 
effected  in  the  manner  that  this  one 
was.  A  confidence  was  reposed  by 
respondent  which  was  grossly  abused 
by  Vansyckle.  Taking  advantage  of 
this  confidence  in  him,  and  of  the  re- 
liance that  respondent  had  in  his  su- 
perior business  sagacity;  taking  ad- 
vantage, also,  of  the  ignorance  and 
weak  intellect  of  the  respondent,  and 
of  his  excitement,  apprehension  and 
alarm  (whether  unfounded  or  not  does 
not  matter),  growing  out  of  his  rela- 
tions with  Conrad,  and  assuring  him 
of  his  friendship  and  desire  to  assist 
in  what  he  encouraged  the  respondent 
to  believe  was  an  entirely  innocent 
transaction,  Vansyckle  secured  from 
respondent  a  conveyance  of  eighty 


acres  of  valuable  land,  without  any 
consideration  paid  or  promised,  upon 
which  he  thereafter  secured  a  loan  of 
$1,000  for  his  sole  use,  and  subse- 
quently conveyed  the  premises  to  ap- 
pellant Gardiner  (his  son-in-law) ,  who 
took  the  conveyance  with  full  knowl- 
edge of  all  the  circumstances,  assur- 
ances and  promises  attending  the 
transfer  from  respondent  to  Van- 
syckle. The  rule  of  law  that  denies 
relief  to  suitors  who  are  in  pari  delicto 
is  not  violated  by  restoring  to  this  re- 
spondent the  premises  in  question, 
and  defendants  upon  the  record  here 
produced  can  not  be  permitted  to  in- 
voke that  rule  to  shield  them  from  the 
consequences  of  a  fraud  in  the  con- 
summation of  which  they  were  the 
principal  actors  and  the  sole  gainers." 
2  Muller  V.  Balke,  154  111.  110;  39  N. 
E.  Bep.  658. 
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A 

ABANDONMENT, 

right  to  abandon  contract,  772. 

what  will  justify,  783. 

of  corporate  name,  effect,  973,  n. 

by  corporation  of  duty  to  public,  981. 

rights  of  wife  after,  1337,  n. 

of  contract  as  a  defense,  1734. 

ABATEMENT, 

on  account  of  deficiency  in  real  estate  sold,  353. 
of  nuisances,  1190. 

ABBREVIATIONS, 

parol  evidence  admissible  to  explain,  581. 

ABILITY  TO  PAY, 

as  a  condition,  1705. 

ABSOLUTE  ACCEPTANCE, 
when  required,  51. 
illustrative  cases  of,  62. 

ABSOLUTE  GIFT, 

how  advancement  converted  into,  471,  n. 

ABSOLUTE  PAYMENT, 
when  check  is,  371. 
by  bill  or  note,  375. 
notes  of  third  person  taken  as,  376. 
note  or  bill  as,  377. 
presumption  as  to  by  bank  draft,  378. 

ABSTBACT  OF  TITLE, 

sufficient  showing  in  of  notary's  seal  to  deeds,  12. 
duty  of  vendor  to  furnish,  95. 
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[Beferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.'] 
ABUTTING  OWNERS, 

right  to  prevent  appropriation  of  street,  1160. 
ABUTTING  PROPERTY, 

liable  for  street  improvements,  1170. 

ACCEPTANCE, 

necessary  to  validity  of  deed,  9. 

what  constitutes,  35. 

offer  may  be  withdrawn  before,  37,  40. 

effect  of  delay  in,  44. 

from  acts  of  party,  47. 

what  constitutes,  49. 

concurrence  of  minds  necessary,  49. 

of  written  offer,  50. 

effect  of  absolute,  51. 

when  is  mere  counter  proposition,  51. 

must  correspond  with  the  offer,  51,  n. 

must  be  unconditional,  52,  53. 

assenting  to  conditions  in,  53. 

on  different  terms  from  offer,  effect,  54,  n. 

examples  of  things  which  do  not  qualify,  56. 

by  conduct,  57. 

how  delay  affects  validity  of,  58. 

revocability  of,  59. 

revocability  of  one  made  by  posted  letter,  59. 

effect  of  postal  regulations  on,  60. 

effect  where  it  and  revocation  reach  maker  of  offer  at  same  time,  60. 

authority  to  make  by  post,  61. 

by  letter,  62. 

by  telegraph,  63. 

certainty  in,  65. 

effect  of  partial,  132,  n. 

of  gratuitous  subscriptions,  206. 

when  warranty  does  not  survive,  270. 

how  implied  warranty  affected  by,  270. 

effect  on  breach  of  contract,  419. 

of  declaration  of  trust,  528. 

when  necessary  to  complete  sale,  555. 

effect  on  statute  of  frauds,  559. 

in  conditional  sales,  559. 

of  goods,  when  may  take  place,  559. 

when  vendee  must  inspect  prior  to,  660. 

where  sale  is  made  by  sample,  560. 

what  constitutes  by  buyer,  561. 

in  sales,  may  be  constructive,  562. 

burden  of  proof  to  show,  665,  n. 

of  benefits,  effect  of,  649. 

where  a  promise  to  pay  is  implied,  650. 
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ACCEPTANCE— Continued. 

what  is  sufficient  under  statute  of  frauds,  947. 

by  corporation  of  contract  of  promoter,  1033. 

withdrawing  offer  before,  1042,  n. 

on  what  it  depends,  1202,  n. 

opportunity  for  rejection  first  given,  1202,  n. 

of  part  or  substantial  performance,  1729. 

experts'  estimates  and  certificates  as  evidence  of,  1742. 
See  Offer  and  Acceptance. 
ACCEPTOR, 

law  of  place,  605,  n. 

ACCIDENT, 

power  of  party  to  provide  against  by  contract,  216,  n. 
when  excuses  performance  of  contracts,  217. 
as  excuse  for  non-delivery  of  goods,  237. 
effect  on  performance,  773. 

ACCOMMODATION  INDORSEES, 

when.liable  for  contribution,  683. 

treasurer  no  power  to  bind  corporation  as,  1011. 

ACCOMMODATION  PAPER, 

power  of  corporation  to  make,  1058. 

power  of  treasurer  of  corporation  to  execute,  1064,  n. 

ACCORD  AND  SATISFACTION, 
definition  of,  422. 
the  subject  illustrated,  423. 
what  will  amount  to,  423. 
illustration  of  agreements  good  as,  424. 
when  election  to  accept  compromise  is,  424. 
illustrative  cases  of,  425. 
estoppel  by,  425. 
effect  of  consideration  in,  426. 
effect  of  reducing  to  a  sealed  instrument,  426. 
contracts  under  seal,  427. 
plea  of  to  sealed  instrument,  427. 
effect  of  before  and  after  breach,  428. 
can  not  discharge  judgment,  428,  n. 
what  may  be  subject-matter  of,  429. 
illustrative  cases  of  subject-matter  of,  430. 
when  acceptance  of  debtor's  promissory  note  amounts  to,  430. 
payment  of  less  than  sum  due,  431. 
compromises  as,  432. 

compromise  unfairly  secured,  effect  of,  433. 
as  to  unliquidated  demands,  434. 
effect  of  controversy  on,  435. 
silence  of  creditor  does  not  establish,  435. 
where  receipt  in  full  is  given,  435. 
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ACCORD  AND  SATISFACTION— ConMnMed. 
illegal  claim  as  consideration  for,  436. 
effect  of  illegal,  436. 
accord,  when  executory,  437. 
effect  of  part  performance  of  an  accord,  437. 
accord  distinguished  from  a  condition,  438. 
mortgage  as,  488. 
when  considered  executed,  438. 
when  promise  of  third  person  is,  438. 
illustrative  cases  of,  438,  439. 
accord  without  satisfaction,  440. 
effect  of  new  promise,  441. 
composition  with  creditors,  443. 
liability  of  third  party,  445. 
accepting  third  party's  note  as,  446. 
illustrative  cases  of  liability  of  third  person  in,  447. 
settlement  by  third  person,  448. 
by  one  tenant  in  common,  449. 
by  joint  creditor,  449. 
effect  of  partial,  450. 
with  a  joint  debtor,  450. 
reserving  rights  against  co-debtors,  451. 
co-tort-feasors,  452. 
by  a  stranger,  453. 

rescinding  accord  for  fraud  or  mistake,  454. 
pleading,  455. 

release  not  under  seal  is,  459. 
distinguished  from  a  release,  459. 
performance  of  subsequent  parol  agreement  as,  777. 

ACCOUNT, 

power  of  corporate  officers  to  assign,  1010. 

ACCOUNT  STATED, 
effect  of,  425,  n. 

ACCOUNTING, 

as  incidental  to  specific  performance,  959. 

suit  for  on  ultra  vires  contracts,  995. 

enforcing  liability  of  trustees  by  an,  1085. 

compelling  promoters  to  make,  1519,  n. 

in  suit  for  breach  of  contract  in  restraint  of  trade,  1758. 

on  rescission  of  contracts,  1770. 

ACCRUED  COSTS, 

when  tender  should  cover,  317. 
tender  after  suit  must  include,  340. 

ACCRUED  INTEREST, 

when  tender  should  cover,  317. 
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ACKNOWLEDGMENT, 

reforming  certificate  of,  862. 

to  contracts  of  corporations,  968. 

necessary  to  valid  voluntary  assignment,  1243. 

when  wife  must  make  apart  from  her  husband,  1311, 1319. 

ACQUIESCENCE, 

in  fraud,  effect,  812. 

in  acts  of  agent,  effect,  1005. 

in  contract  with  director,  1025. 

by  subscriber  in  irregular  incorporation,  1039. 

authority  of  president  of  corporation  inferred  from,  1062. 

constituting  ratification,  1072. 

ratification  by,  1145. 

infant's  may  amount  to  ratification,  1352. 

ACTIONABLE  FRAUD, 

what  misrepresentations  are,  1437,  1438. 

ACTIONS, 

when  may  be  maintained  on  judgments,  17. 

when  judgmept  precludes  further,  21. 

when  judgment  in  a  bar  to  a  second  action,  22. 

when  can  be  maintained  before  day  for  performance,  88. 

when  arbitration  and  award  condition  precedent  to,  94. 

barred  by  new  promise,  when,  441. 

when  must  be  based  on  substituted  contract,  442. 

only  parties  can  release,  473. 

release  of,  473. 

when  release  a  bar  to,  496. 

can  not  be  based  on  gratuitous  services,  649. 

against  one  or  all  wrong-doers,  676. 

on  joint  contracts,  684. 

on  joint  and  several  contracts,  685. 

between  husband  and  wife,  1343. 

by  and  against  lunatic,  1414. 

can  not  arise  out  of  a  fraud,  1484. 

ACTIONS  EX  CONTRACTU, 
on  judgment,  641. 

ACTIONS  ON  CONTRACTS— AT  LAW, 
tender  in,  338. 

against  consolidated  company,  1129. 
whether  action  on  contract  or  tort,  1676. 
complaint  to  proceed  on  definite  theory,  1677. 
action  in  assumpsit  on  waiver  of  tort,  1678. 
what  actions  on  contract  survive  the  party's  death,  1679. 
action  for  money,  claim  to  be  shown  due,  1680. 
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ACTIONS  ON  CONTEAOTS— AT  1,AW— Continued. 
where  express  contract  not  special,  1681. 
recovery  on  implied  promise,  1681. 
for  commissions,  evidence,  1682. 
recovery  limited  to  cause  of  action  sued  on,  1683. 
evidence  as  to  other  contracts  inadmissible,  1684. 
pleading,  setting  out  contract,  1685. 
alleging  contract  as  written,  1686. 
delivery  of  contract  implied,  1686. 

where  written  contract  incomplete,  oral  evidence  to  supply,  1687. 
pleading  modification  of  written  contract,  1688. 
written  contract  controls  legal  conclusion,  1688. 
written  contract  varied,  recovei-ing  on  quantum  meruit,  1689. 
written  contract  as  importing  consideration,  1690. 
pleading  consideration,  1690. 

when  special  averment  of  consideration  unnecessary,  1691. 
when  only  parties  to  sealed  contracts  liable  thereon,  1692. 
action  on  sealed  instrument  instead  of  assumpsit,  1693. 
no  recovery  on  altered  contract,  1694. 
premature  action  on  entire  contract,  1696. 
action  against  joint  and  joint  and  several  obligors,  1696, 1697 
complaint  defective  as  being  on  wrong  theory,  1698. 
complaint  to  allege  plaintiff's  performance,  1699. 
rule  as  to  nonsuit,  1699. 
showing  performance,  1700. 
conditional  contracts,  1701. 
suit  on  warranty,  1701. 
a  demand  as  condition  precedent,  1702. 
action  as  demand,  1702. 
cases  in  which  a  demand  is  necessary,  1703. 
when  demand  not  necessary,  1704. 
ability  to  pay  as  a  condition,  1705. 

failure  to  show  excuse  for  plaintiff's  non-performance,  1706. 
demurrer  for  ambiguity  of  complaint,  1707. 
demurring  to  complaint  which  states  a  defense,  1708. 
action  against  loan  association,  1709. 
action  on  agreement  to  procure  insurance,  1710. 
actions  against  the  state,  1711. 
effect  of  reversing  former  decisions,  1711. 
action  by  one  for  another's  use,  1712. 
action  by  third  person  on  promise  to  another,  1713. 
action  for  breach  at  once,  1714. 
two  remedies,  1714. 

breach  where  defendant  makes  performance  impossible,  1715. 
preventing  performance,  1716. 

plaintiff's  obligation  to  find  other  employment,  1717. 
where  action  for  breach  the  only  remedy,  1718. 
averment  of  breach,  1718. 
requisites  of  contract,  1719. 
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ACTIONS  ON  CONTRAGTS-AT  LAW— Confinued. 
measure  of  damages  for  breach,  1720. 
action  for  future  profits  on  other's  continued  breach,  1722. 
action  on  building  contract,  1723. 
rule  where  arbitration  stipulated,  1724. 
alleging  receipt  of  architect's  certificate,  1725. 
recovery  for  work  on  house  which  is  destroyed,  1726. 
on  building  contract  where  house  destroyed  by  lightning,  1727. 
where  work  is  accepted  its  value  is  to  be  paid,  1728. 
recovery  for  part  or  for  substantial  performance,  1729. 
general  denials  and  issues,  1731. 
what  may  be  shown  under  general  denial,  1731. 
demurrable  plea,  1732. 
plea  admitting  execution  of  contract,  1732. 
defendant's  performance  as  defense,  1733. 
plaintiff's  default,  1733. 
abandonment  of  contract  as  a  defense,  1734. 
waiver  of  performance  as  a  defense,  1735. 
impossibility  and  act  of  God  as  a  defense,  1736. 
requisites  of  an  afiSdavit  of  defense,  1737. 
plea  that  promise  was  voluntary,  1738. 
pleading  promise  to  forbear  suit  as  bar,  1739. 
pleading  illegality  of  contract,  1740. 
illegal  contract  not  actionable,  1741. 
no  action  on  champertous  agreement,  1742. 
new  matter  in  plaintiff's  reply  to  the  answer,  1743. 
production  of  written  contract  as  evidence,  1744. 
what  facts  inadmissible  to  prove  oral  promise,  1745. 
custom  as  evidence,  1746. 

shipping  books  and  vouchers  as  evidence,  1747. 
experts'  estimates  and  certificates  as  evidence,  1748. 
where  evidence  conflicting,  jury  to  decide,  1749. 
existence  of  partnership,  when  question  for  jury,  1750. 
breach  of  parol  contract  for  jury,  1751. 

ACTIONS  ON  CONTRACTS— IN  EQUITY, 
grounds  of  equity  jurisdiction,  1752. 
inconsistent  causes  of  action,  1752. 
where  equitable  better  than  legal  remedy,  1753. 
equity  jurisdiction  to  avoid  multiplicity  of  suits,  1754. 
transferring  action  for  damages  to  equity,  1755. 
impressing  property  conveyed  with  a  trust,  1756. 
enforcing  contracts  in  restraint  of  trade  by  injunction,  1757. 
enjoining  breach  of  contract,  1758. 
for  an  accounting,  1758. 
enjoining  physicians,  1759. 

enjoining  breach  of  contract  for  personal  service,  1760. 
injunction  to  compel  contract  with  lowest  bidder,  1761. 
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staying  injunction  by  appeal,  1762. 

reforming  deed  for  mutual  mistake,  1763,  1764. 

for  specific  performance,  1765. 

requisites  of  jurisdiction  for  specific  performance,  1765. 

where  contract  uncertain,  1766. 

where  there  is  legal  remedy,  1766. 

where  contract  not  uncertain,  1767. 

election  of  remedies,  1767. 

rescission  instead  of  ejectment,  1768. 

in  equity  instead  of  action  at  law,  1768. 

rescinding  deed  for  grantor's  insanity,  1769. 

rescinding  deed  for  fraud,  1770. 

accounting  on  rescission  of  deed,  1770. 

rescinding  deed  as  to  bona  fide  holder,  1771, 1772. 

rescinding  for  less  than  technical  duress,  1773. 

rescinding  where  parties  in  fiduciary  relation,  1774,  1775. 

action  to  rescind  conveyance  to  wife,  1776. 

rescinding  where  grantee  refuses  to  perform,  1777. 

lapse  of  time  as  bar  to  suit  to  rescind,  1778. 

as  to  parties  in  pari  delicto,  1779. 

See  Equity. 
ACTS, 

implied  contracts  arising  from,  14. 

when  contract  implied  from,  639. 

ratification  may  be  inferred  from,  1347. 

ACTS  OF  GOD, 

closing  of  schools  on  account  of  disease  is  not,  217. 

impossibility  of  contracts  by,  218. 

illustrations  of,  218. 

contracts  exempting,  219. 

examples  of,  221. 

when  excuses  alternative  promises,  242. 

as  a  defense  to  an  action  on  contract,  1736. 

ACTS  OF  OWNERSHIP, 

as  evidence  of  part  performance,  696. 

ACTUAL  DAMAGES, 

giving  for  breach  of  contract,  420,  n. 

ACTUAL  FRAUD, 

must  be  proved  as  alleged,  816. 

ADEQUACY  OF  CONSIDERATION, 
parties  fix  for  themselves,  190. 
illustrative  cases  of,  191,  192. 
equity  rule  as  to,  193. 
in  contracts  with  expectant  heirs,  194. 
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ADEQUATE  REMEDY  AT  LAW, 

resort  to  equity  where  there  is  not,  1753. 

ADMINISTRATION, 

vendor's  lien  superior  to  expenses  of,  357. 

ADMINISTRATOR, 

duty  to  have  judgment  entered  under  warrant  of  attorney,  18 

implied  warranty  of  title  by,  287. 

duty  of  to  pay  decedent's  debts,  402. 

power  of  a  joint  administrator  to  execute  a  release,  458. 

how  promises  of  affected  by  statute  of  frauds,  504. 

when  can  recover  overpayment  from  distributee,  662. 

of  joint  contractor,  liability,  678. 

suing  on  insurance  policy,  977. 

attacking  gift  made  by  insane  decedent,  1385,  n. 

validity  of  contract  procuring  appointment  of,   1527. 

agreement  to  divide  commissions,  1527. 

when  may  be  sued  for  breach  of  contract  by  decedent,  1719. 

ADMIRALTY, 

effect  of  release  in,  462. 

law  governing  contract  in,  614. 

ADMISSIONS, 

effect  of  those  contained  in  receipts,  383. 
constituting  ratification  of  contract,  1006. 

ADOPTION, 

how  affects  child's  right  to  compensation,  656. 

effect  of  parol  agreement  for,  935. 

by  corporation  of  promoter's  contract,  1033. 

ADULTERY, 

effect  on  tenancy  by  entirety,  1342. 

ADVANCEMENTS, 

effect  of  agreement  not  to  sue  persons  who  have  received,  168. 

what  are,  465. 

when  have  effect  of  a  release,  469. 

parol  declarations  to  establish,  471. 

conversion  in  absolute  gifts,  471,  n. 

ADVERSE  POSSESSION, 
title  founded  on,  342. 

ADVERTISEMENT, 

effect  of  that  offering  reward,  35. 

distinguished  from  proposal,  36. 

when  statements  in  are  warranties,  257. 
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ADVERTISING  FOB  BIDS, 

municipal  corporation  advertising  for  bids  on  contracts,  1187. 
for  street  lighting,  1197. 

AFFECTIONS, 

validity  of  contracts  where  threats  operate  on,  1402. 

AFFIDAVIT, 

to  be  filed  with  warrant  of  attorney,  18. 

AFFIDAVIT  OF  DEFENSE, 
requisites  of,  1737. 

AFFIRMANCE, 

See  Ratification. 

AFFIRMATION, 

when  amounts  to  a  warranty,  254. 

when  one  by  a  vendor  may  be  a  warranty,  280. 

AFFREIGHTMENT, 

law  governing  contract  of,  615. 

AFTER-ACQUIRED  ROLLING  STOCK, 
mortgage  on,  1102. 

AGE, 

effect  of  false  representations  as  to,  1360. 
infant  falsely  representing,  1370. 
as  affecting  mental  capacity,  1394,  n. 

AGENCY, 

when  terminated  by  death,  43. 

death  revoking,  775. 

specific  performance  to  enforce,  902. 

AGENT, 

post-office  as,  to  carry  letter  of  acceptance,  61. 

ratifying  unauthorized  acts  of,  164. 

contract  to  act  as  terminated  by  death,  231. 

effect  of  mistake  by  in  description  in  insurance  policy,  252. 

suing  for  breach  of  warranty,  275. 

when  personally  liable  on  warranty  of  title,  282. 

when  tender  may  be  made  to,  323. 

may  make  tender  for  debtor,  327. 

effect  of  payment  to,  after  death  of  principal,  368. 

death  of  principal  terminating  authority  of,  368,  n. 

acceptance  and  receipt  by  in  sales,  563. 

connecting  carrier  as  agent  of  initial  carrier,  611. 

custom  and  usage  can  not  contravene  instructions  to,  753. 
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how  affected  by  custom  and  usage,  756. 

how  affected  by  local  custom,  761. 

knowledge  of  imputed  to  principal,  762. 

effect  of  his  warranty,  765. 

effect  of  death  of  principal,  775. 

effect  of  expression  of  opinion  by,  797. 

physician  acting  as  for  patient,  826. 

sale  by  agent  to  his  wife,  837. 

effect  of  mistake  of  in  executing  contract,  867. 

correcting  mistake  of  insurance  agent,  876. 

contracting  without  disclosing  principal,  933. 

enforcing  contract  made  with,  952. 

when  corporation  bound  by  contract  of,  969. 

how  corporations  may  appoint,  998. 

corporation  appointing  by  ratification,  998. 

conferring  authority  on  by  parol,  998. 

ratification  of  unauthorized  acts,  1000. 

general  authority  of,  1000,  n. 

authority  to  appoint  other  agent,  1001. 

corporation  appointing  by  resolution,  1001. 

ratifying  unauthorized  acts  of,  1004. 

authority  from  corporate  acquiescence,  1005.  ' 

ratification  of  contracts  of,  1006.  ' 

taking  title  to  real  estate  in  his  own  name,  1007.    ' 

when  knowledge  of  imputable  to  the  company,  1013. 

when  can  not  contract  for  his  own  benefit,  1016. 

acting  for  two  parties,  1018,  n. 

directors  are  of  the  corporation,  1021,  n. 

when  promoter  is,  1031. 

fraud  in  procuring  subscription  to  stock,  1044. 

when  principal  liable  for  fraud  of,  1052,  n. 

executing  notes  for  industrial  corporation,  1063. 

must  have  strict  authority  to  issue  negotiable  paper,  1063. 

powers  of  foreign  to  make  debts,  1065. 

when  personally  liable  on  contracts,  1066. 

where  has  no  power  to  pledge  bonds,  1074. 

municipality  is,  of  the  state,  1133. 

city  agents  acting  as  prescribed  by  statute,  1136. 

person  on  inquiry  as  to  power  of,  1149. 

municipality  not  bound  by  unauthorized  acts  of,  1149,  n. 

contracting  in  his  own  behalf,  1159,  n. 

municipal  corporations  ratifying  unauthorized  acts  of,  1162. 

married  woman  employing,  1295. 

husband  as  wife's,  1296. 

evidence  to  prove  that  husband  is  for  wife,  1297. 

buying  or  selling  for  himself,  1419. 

mortgagor  as  agent  of  mortgagee,  1420. 

a,B  particeps  criminis,  1428. 
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duty  of  those  of  foreign  corporations,  1445. 

holding  money  received  from  sale  of  lottery  tickets,  1459. 

tempting  him  to  be  disloyal  to  principal,  1513. 

validity  of  contract  founded  on  violation  of  duty,  1539. 

secret  contract  with  government  agent,  1609. 

suing  for  use  of  his  principal,  1712. 

AGREEMENTS, 

not  to  be  performed  within  a  year,  547. 

ALIEN  ENEMY, 

validity  of  contract  with,  1558. 

ALIENATION, 

of  estates  by  entireties,  1340. 

ALIENATION  OF  DOWER, 

power  of  married  woman  to  make,  1268. 

ALIMONY, 

validity  of  contract  not  to  sue  for,  1547. 

ALLOWANCES, 

to  wife  in  divorce  suits,  1286. 

ALTERATIONS, 

right  to  make  in  building  contract,  785. 
recovery  for  those  in  building  contract,  1724. 

ALTERED  CONTRACT, 
no  recovery  on,  1694. 
repudiating,  1694. 

ALTERNATIVE  DECREE, 

in  suit  for  specific  performance,  962. 

ALTERNATIVE  PROMISES, 

effect  where  one  only  can  be  performed,  241. 
effect  of,  242. 

AMBIGUITY, 

effect  of  in  deed,  16. 

effect  of  in  written  contract,  28. 

parol  evidence  admissible  to  explain,  581. 

effect  in  construction  of  contracts,  707. 

construed  against  party  using  it,  726. 

explaining  that  in  insurance  policy,  737. 

rule  as  to  latent  and  patent,  in  contract,  742. 

when  deed  void  for,  742. 

when  duty  of  court  to  solve,  743. 
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when  duty  of  jury  to  solve,  743. 

as  affecting  right  to  specific  performance,  945. 

effect  of  in  promissory  note,  1066. 

effect  of  in  grant  by  legislature,  1156. 

effect  of  in  by-laws  of  building  association,  1214. 

in  complaint,  demurrer  for,  1707. 

AMBIGUOUS  WRITTEN  CONTEACT, 
when  for  jury  to  construe,  1749. 

AMOUNT, 

as  affecting  tender,  316. 
effect  of  tendering  less  than  that  due,  317. 
objection  to  tender  on  ground  of,  318. 
sufficiency  of  in  tender,  318. 

ANCILLARY  MATTERS, 

effect  of  in  acceptance  of  contract,  56. 

ANNUITY, 

consideration  for  promise  to  one  about  to  marry,  186. 
city  taking  land  subject  to,  1172,  n. 

ANSWER, 

raising  question  of  tender  by,  810. 
defense  of  statute  of  frauds  by,  948. 
defense  of  ultra  vires  raised  by,  1166. 
new  matter  in  plaintiff's  reply  to,  1743. 

ANTECEDENT  DEBTS, 

liability  of  stockholders  for,  1092. 

ANTE-MORTEM  TRANSFER, 

mental  capacity  of  person,  1378. 

ANTENUPTIAL  CONTRACTS, 
within  statute  of  frauds,  524. 
illustrative  cases  of,  524,  n. 
oral  upheld,  524,  n. 

reducing  to  writing  after  marriage,  525. 
effect  of  reducing  parol  to  writing,  784. 
effect  of,  1272. 
power  of  wife  under,  1289. 
is  within  statute  of  frauds,  1298. 
are  liberally  construed  in  wife's  favor,  1299. 
purpose  and  object  of,  1299. 
fixing  marital  rights,  1299. 
parties  occupy  confidential  relation,  1299. 
when  void  on  account  of  concealment,  1299. 
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action  to  set  aside,  1300. 
full  disclosure  required,  1.300. 
ratification  after  marriage,  1301. 
marriage  as  part  performance  of,  1302. 
wife  ratifying  after  reaching  majority,  1347. 
vested  rights  acquired  under,  1637. 

ANTENUPTIAL  PAROL  PROMISE, 
efiect  of,  1302. 

ANTENUPTIAL  SETTLEMENT, 

when  will  be  set  aside  for  fraud,  181. 

APOTHECARIES, 

validity  of  Sunday  contracts  by,  1616. 

APPARENT  AUTHORITY, 
of  agents,  effect  of,  1000. 

APPEAL, 

question  of  tender  can  not  be  raised  on,  810. 
questions  not  considered  for  first  time  on,  1733. 
staying  injunction  by,  1762. 

APPEAL  BOND, 

authority  of  corporate  ofiicer  to  execute,  1009. 

APPLICATION  FOR  INSURANCE, 

when  statements  in  are  warranties,  246. 

APPLICATION  OF  PAYMENTS, 
who  may  direct,  388. 
by  creditor,  390. 
rights  of  third  parties  as  to,  392. 
time  for,  393. 
by  law,  394. 

exception  to  the  rule  of,  397. 
who  makes,  398. 
when  court  makes,  398. 
debtor  or  creditor  making,  1279,  n. 

APPOINTMENTS, 

validity  of  agreements  to  control,  1598. 

APPROVAL, 

right  of  not  to  vary  contract,  105. 

APPRENTICE, 

effect  of  sickness  of,  227. 

contract  to  instruct  terminated  by  death,  231. 
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APPRENTICESHIP  AGREEMENTS, 
validity  of  infant's,  1377. 

APPRENTICESHIP  DEED, 

validity  of  covenants  in,  1377. 

APPROPRIATION, 

when  doctrine  of  applies,  392. 
city  making  unauthorized,  1172. 

APPROVAL, 

right  to  be  exercised  reasonably,  104. 

APPROVAL  OF  PROMISOR, 

as  condition  precedent  to  payment  for  work,  103. 

ARBITRATION, 

stipulation  in  contract  to  submit  to,  94. 

architect's  decision  is  not,  101. 

infant's  agreement  for,  1346. 

effect  where  stipulated  in  building  contract,  1724. 

as  condition  precedent  to  suit,  1724. 

ARCHITECT, 

refusal  to  give  certificate,  effect,  100. 

how  certificate  of  affects  right  to  payment,  102. 

when  acts  of  binding  on  both  parties,  113. 

sufficiency  of  performance  by,  293. 

right  to  modify  plans,  295. 

effect  of  delay  caused  by,  621. 

ARCHITECT'S  CERTIFICATE, 

as  condition  precedent  to  payment  for  work,  100. 
effect  in  building  contract,  1723. 
alleging  procurement  of,  1725. 

ARREST, 

validity  of  note  to  secure  immunity  from,  1395. 
effect  of  threat  of  on  contract,  1396. 
contract  to  secure  discharge  from,  1610. 

ARTICLES  OF  INCORPORATION, 

subscription  to  preliminary,  1040. 
effect  of  failure  to  execute  and  file,  1047. 
debts  created  before  filing,  1095. 

ASSENT, 

as  element  of  valid  contract,  1. 
as  evidence  of  contract,  33. 
when  silence  imports,  644. 
effect  on  part  performance,  696. 
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ASSESSMENT, 

■when  that  for  local  improvements  can  be  recovered,  380. 
contractor  enforcing  those  for  street  improvement,  1152. 
mandamus  to  compel  city  to  collect,  1191. 
in  building  associations  to  meet  losses,  1212. 

ASSIGNEE, 

no  power  to  revoke  voluntary  assignment,  1243. 
relation  to  assignor,  1246. 
relation  to  creditors,  1246. 
must  accept  trust,  1246. 

ASSIGNEE  IN  BANKRUPTCY, 

when  tender  should  be  made  to,  323. 

ASSIGNMENT, 

parol  of  mortgagee's  interest,  529,  n. 
power  of  corporation  to  make,  963. 
by  public  officer  of  unearned  salary,  1603,  n. 
for  benefit  of  creditors  by  corporation,  1086. 
of  contract  for  street  improvement,  1154. 

See  Voluntary  Assignments. 

ASSIGNMENTS  FOE  BENEFIT  OF  CREDITORS, 
See  VoLUNTAKY  Assignments. 

ASSIGNMENT  OF  CLAIM, 
delivery  essential,  10. 

ASSIGNMENT  OF  LEASE, 

covenants  accompanying,  292,  n. 

ASSIGNOR, 

no  power  to  revoke  voluntary  assignment,  1243. 

ASSUMPSIT, 

maintaining  on  promise  not  under  seal,  196,  n. 

right  of  third  person  to  maintain  action  for,  202. 

when  taxes  can  not  be  recovered  back  in  an  action  of,  382. 

recovery  in  where  promisee  renders  performance  impossible,  405. 

waiving  tort  and  suing  in,  647. 

when  may  be  maintained,  647. 

action  in  on  waiver  of  tort,  1678. 

action  on  sealed  instrument  instead  of,  1693. 

when  demand  necessary,  1703. 

on  promise  made  to  another  for  plaintiff's  benefit,  1713. 

ATTACHING  CREDITORS. 

rights  over  involuntary  assignments,  603. 
wife  defending  against,  1274. 
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ATTACHMENT, 

after  sale,  but  before  delivery  of  goods  of  vendor,  97. 
levied  for  purpose  of  extorting  money,  effect,  365. 
when  takes  precedence  of  chattel  mortgage,  601. 
■when  payment  made  under  is  compulsory,  664. 
when  wife's  rights  superior  to,  1261. 

ATTORNEY, 

power  to  confess  judgment  under  warrant  of  attorney,  18. 

presumptive  evidence  of  authority  of,  28,  n. 

power  to  contract  for  benefit  of  client,  214,  n. 

excused  from  doing  work  on  account  of  illness,  227. 

when  tender  may  be  made  to,  325. 

implied  contract  to  pay  fees  of,  652. 

liable  for  negligence,  659. 

authority  of  corporate  president  to  employ ,  1009. 

liability  of  corporation  to,  1034. 

authority  of  president  of  corporation  to  employ,  1034. 

employment  by  vice-president  of  corporation,  1035. 

power  of  mayor  of  city  to  employ,  1136. 

authority  of  municipalities  to  employ,  1138. 

when  mayor  of  city  may  employ,  1164. 

municipality  contracting  with  for  services,  1164. 

when  municipal  board  may  employ,  1209. 

power  of  married  woman  to  emploj^  in  divorce  suits,  1286. 

when  husband  no  power  to  employ  for  wife,  1297. 

infant  can  not  execute  power  of,  1345. 

services  as  lobbyist,  1533. 

when  guilty  of  champerty,  1541. 

right  to  take  notes  of  third  person  in  satisfaction  of  judgment,  446. 

ATTORNEY  AND   CLIENT, 

champertous  contracts  between,  1541. 

effect  of  champertous  agreement  between,  1542. 

ATTORNEY'S  CLERK, 

effect  of  tender  to,  325. 

ATTORNEY'S  FEES, 

demand  for  in  conditional  sales,  143. 

when  law  of  foreign  state  governs,  589. 

for  lobbying,  1533. 

in  street  improvement  cases,  1153,  n. 

married  woman  contracting  for  payment  of,  1321. 

when  infant  liable  for,  1367. 

AUCTION, 

completion  of  contract  at,  35. 
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AUCTION  SALE, 

■warranty  in  that  by  pawnbroker,  288,  n. 
contract  to  prevent  bidding  at,  1539. 

AUCTIONEER, 

agent  of  both  parties,  567. 

effect  of  failure  to  make  memorandum  of  price,  570. 

AUCTIONEER'S  SALE, 

within  the  statute  of  frauds,  567.  , 

AUTHOR, 

performance  of  contract  excused  by  death,  227. 

AUTHORITY, 

subsequent  ratification  amounts  to,  164. 

AUTHORIZED  TAX, 

municipality  issuing  bonds  in  excess  of,  1176. 

AUXILIARY  JURISDICTION, 

to  award  damages  in  suit  for  specific  performance,  880. 

AVERMENT, 

of  tender  in  suit  for  specific  performance,  913. 

AWARD, 

architect's  certificate  is  not,  101. 

B 

BAGGAGE, 

law  of  what  state  govern  loss  of,  610. 

effect  of  contract  for  through  carriage,  611,  n. 

BAIL, 

when  preventing  amounts  to  duress,  1401. 

BAILEE, 

lien  on  thing  bailed,  33,  n. 

effect  of  promise  by  to  return  thing  bailed  or  its  value,  241. 

implied  contract  of,  043. 

BAILMENT, 

distinguished  from  conditional  sale,  135,  n. 

held  to  be  conditional  sale,  186,  n. 

liability  of  bailee  where  thing  bailed  is  destroyed,  236. 

contract  of,  418. 

title  to  property  where  work  is  done  on  bailment,  418. 

distinguished  from  sale,  746. 

control  of  on  Sunday,  1614,  n. 
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BANK, 

when  tender  must  be  made  at,  324. 
how  affected  by  custom  and  usage,  755. 
when  lends  to  corporation  at  its  peril,  1069. 
corporation  mortgage  to  secure,  1070. 

BAJ^K  CASHIER, 

authority  of,  1062. 

BANK  CHECKS, 

how  affected  by  custom  and  usage,  755. 

BANK  DRAFT, 

presumption  as  to  absolute  payment  by,  378. 

BANK  NOTES, 

are  not  legal  tender,  313. 

when  good  as  a  tender,  313. 

when  sale  of  within  statute  of  frauds,  558,  n. 

BANKERS, 

executing  contracts  in  restraint  of  trade,  1573,  n. 

BANKING  CUSTOMS, 

effect  of  on  contracts,  755. 
judicial  knowledge  of,  769. 
as  to  collections,  769. 

BANKING  INSTITUTION, 

building  and  loan  association  can  not  act  as,  1211. 

BANKRUPT  LAWS, 

involuntary  assignment  under,  603. 

BANKRUPTCY, 

effect  on  offers  to  contract,  43. 

how  that  of  promisor  affects  breach  of  contract,  407. 

trustee  performing  bankrupt's  contracts,  408. 

BARRED  DEBT, 

effect  of  new  acknowledgment,  163. 

BASTARD  CHILD, 

validity  of  agreement  by  father  to  support,  180. 

BASTARDY, 

infant  liable  for,  1369. 

BENEFICIARY, 

effect  of  delivering  deed  to  instead  of  to  trustee,  8. 
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BENEFITS, 

effect  of  accepting  in  railway  relief  association,  498,  499. 

effect  of  acceptance,  649. 

restoring  on  rescinding  contract,  792. 

can  not  be  retained  on  rescission,  794. 

as  affecting  validity  of  ulti-a  vires  contracts,  995. 

corporation  receiving  under  irregular  contract,  1020. 

corporation  accepting  those  of  promoter,  1033. 

acceptance  of  creating  an  estoppel,  1055. 

when  municipal  corporation  estopped  by  retaining,  1163. 

as  affecting  question  of  wife's  suretyship,  1308. 

infant  restoring  on  asking  rescission,  1354. 

effect  on  infant's  right  to  disaffirm,  1359. 

lunatic  restoring,  1403. 

party  pleading  illegal  contract  not  to  retain,  1451. 

receipt  of  does  not  create  estoppel  in  immoral  contract,  1499. 

BENEFITS  RECEIVED, 

how  affects  consideration,  155. 

BET, 

repenting  and  recovering  money  before  evenit  happens,  1429. 

recovering  money  lost  on,  1432. 

penalty  for  receiving  and  registering,  1488. 

validity  of  one  on  an  election,  1490. 

definition  of,  1493,  n. 

on  races,  right  to  recover,  1494. 

recovery  from  stakeholder,  1495,  1496. 

suit  to  recover  money  lost  on,  1496. 

effect  where  it  is  declared  off,  1496. 

gambling  contract,  1496. 

BID, 

on  municipal  contracts,  discretion  as  to  acceptance,  1184. 

municipality  advertising  for,  1187. 

effect  of  illegal,  1741. 

rule  where  right  to  reject  reserved,  1761. 

BIDDERS, 

on  municipal  contracts,  1182. 

discretion  of  city  council  in  selecting  from,  1183. 

how  to  determine  who  is  lowest,  1184. 

dividing  work  between  two,  1184. 

rule  in  New  Jersey  as  to  selection  of  lowest,  1184,  1185. 

discretion  in  selecting  lowest,  1186. 

rule  in  Pennsylvania  as  to  selection  of  lowest,  1186. 

municipality  advertising  for,  1187. 

contracts  between  are  void,  1524. 

injunction  to  compel  contract  with  lowest,  1761. 

remedy  for,  1761. 
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BIDDING, 

validity  of  contract  to  prevent  at  oflBcial  sales,  1538. 
validity  of  secret  partnership  to  prevent,  1538. 
contract  to  prevent  that  at  auction  sales,  1539. 
illustrative  cases  of  contracts  made  to  stifle,  1540. 

BILATERAL  CONTRACT, 

when  contract  is,  152,  n. 

BILLS, 

power  of  corporation  to  accept,  1054. 

BILLS  OF  DISCOVERY, 
when  lie,  1752. 

BILLS  OF  EXCHANGE, 
entitled  to  grace,  304. 
effect  of  law  of  place  of  execution,  604. 
more  than  one  law  applying  to,  605. 
rejecting  repugnant  words  as  surplusage,  718. 
power  of  corporation  to  execute,  1061,  n. 
when  infant  not  liable  on,  1366. 
injunction  to  prevent  negotiation  of,  1432,  n. 
drawing  and  accepting  on  Sunday,  1629. 
suing  all  parties  to  in  a  single  action,  1697. 

BILLS  OF  LADING, 

rule  where  no  place  of  delivery  named,  74,  n. 

validity  of  "strike  clause"  in,  238. 

excepting  impossibilities,  243. 

law  of  what  state  governs,  610,  n. 

liabiMty  on,  612. 

surrender  of  to  carrier,  755. 

do  not  pass  by  delivery,  755,  n. 

how  affected  by  custom  and  usage,  762. 

when  consignee  liable  for  demurrage,  1681. 

fixing  time  in  which  to  exercise  remedy,  1509. 

when  stipulations  in  are  void,  1509. 

effect  of  exemptions  in,  1507,  n. 

BILLS  OF  SALE, 

when  title  passes  by  delivery  of,  562. 

BILLS  AND  NOTES, 
payment  by,  375. 

when  conditional  and  when  absolute  payment,  377. 
release  of,  472. 

BLANK, 

effect  of  in  release,  480. 
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BOARD, 

contracts  of  married  woman  in  reference  to,  1255. 
rigiit  of  wife  to  recover  for,  1276. 
married  woman  suing  for,  1277. 

"BOARD  MEASURE," 
whiat  it  means,  759. 

BOARD  OF  DIRECTORS, 

authorizing  agent  to  contract,  1001. 

See  DiEBCTOES. 

BOARDERS, 

earnings  of  wife  by  keeping,  1276. 

BOHEMIAN  OATS  SPECULATION, 
as  a  gambling  contract,  1485. 

BONA  FIDE  HOLDER, 

of  promissory  note  made  on  Sunday,  1630. 
validity  of  negotiable  instrument  in  hands  of,  1442. 
when  burden  of  proof  is  upon,  1771. 
how  affected  by  fraud,  1771. 

BONA  FIDE  PURCHASER, 

when  purchaser  of  property  sold  in  conditional  sales  is,  135,  n. 

how  afiected  by  unrecorded  conditional  sale,  142. 

who  is,  354. 

when  contract  will  not  be  reformed  against,  858. 

of  stock  certificates,  rights  of,  1052,  1053. 

of  municipal  bonds,  1173. 

right  to  rely  on  recitals  in  municipal  bonds,  1179. 

burden  of  proof  rests  on,  when,  1418. 

what  necessary  to  constitute,  1418. 

BONDS, 

as  contracts,  23. 

statute  authorizing  is  contract,  when,  23. 

effect  of  one  signed  by  surety  on  condition,  145. 

payable  after  maker's  death,  consideration,  179. 

consideration  for  college  endowment  bond,  179. 

consideration  for  one  to  protect  against  mechanic's  liens,  213. 

effect  where  obligee  renders  condition  impossible,  239. 

implied  warranty  of  title  to,  288. 

what  amounts  to  a  release  of,  476. 

effect  of  executor  or  administrator  giving,  504. 

when  joint  and  when  several,  669.  * 

rule  for  construction  of,  711. 

construing  bond  and  deed  together,  713,  n. 

reformation  of,  854,  n. 
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BO'SD^— Continued. 

reforming  executor's  for  mistake,  864. 

power  of  corporation  to  make,  963. 

mortgage  to  secure,  964. 

land  company  guaranteeing  railway  company's,  967. 

when  corporate  seal  essential  to  validity  of,  968, 

director  may  purchase  those  of  the  corporation,  1016. 

power  of  corporation  to  execute,  1061,  n. 

mortgage  to  secure  corporate,  1072. 

when  agent  has  no  power  to  pledge,  1074. 

statute  affecting  validity  of  railroad,  1109. 

guaranteeing  those  of  another  company,  1110. 

issued  by  de  facto  railroad  company,  1113. 

misdemeanor  for  railroad  company  to  issue,  1116. 

payment  on  reorganization,  1119. 

right  of  consolidated  company  to  railway  aid  bonds,  1131. 

municipality  requiring  of  contractor,  1151. 

issuing  to  pay  for  street  improvements,  1153. 

effect  where  bondsmen  of  contractor  are  interested  in  contract,  1154. 

injunction  to  prevent  issue  of  municipal,  1171. 

municipal  in  hands  of  bona  fide  purchaser,  1173. 

estoppel  by  recitals  in,  1173. 

power  of  counties  to  issue,  1174. 

city  raising  money  by  issuing,  1175. 

building  association  can  not  issue,  1211. 

validity  of  one  given  by  married  woman,  1253. 

husband  assigning  to  wife,  1264. 

wife's,  husband  pledging,  1294. 

validity  of  infant's,  1345,  n. 

when  illegal,  1422. 

wagering  contract  on,  1467. 

to  indemnify  executors  against  contemplated  waste,  validity,  1515. 

in  restraint  of  trade,  validity,  1566,  n. 

to  stop  performance  of  official  duty,  validity,  1607. 

validity  of  that  executed  on  Sunday,  1618,  1625. 

how  affected  by  subsequent  judicial  decisions,  1664. 

BONDHOLDEES, 

as  parties  to  suit  to  foreclose  mortgage,  1089. 

BONUS, 

liability  of  corporation  to  promoter  for  procuring,  1031. 

BOOK, , 

contract  to  write  terminated  by  death,  231. 

BOEOUGH, 

power  to  let  contracts,  1163. 

147 
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BORROWED  STOCK, 

tendering  back,  336. 

BORROWERS, 

in  building  associations,  1212. 

in  building  association,  election  as  to  payments,  1219. 

in  building  association,  when  do  not  pay  usury,  1229. 

BORROWING, 

implied  authority  of  corporation  to  borrow,  1054. 

BOTTOMRY  BOND, 

law  governing  contract  giving,  614. 

BOUGHT  AND  SOLD  NOTES, 

as  memorandum  of  contract,  576. 

BOUNDARY, 

agreement  establishing,  statute  of  frauds,  528. 

BOUNTIES, 

legislative  control  over,  1645. 

how  affected  by  constitutional  provisions,  1645. 

vested  rights  in,  1645. 

power  to  revoke,  1656. 

BREACH  OF  CONTRACT, 

no  remedy  where  contract  is  void  for  uncertainty,  80. 

when  promise  to  prevent  not  a  sufficient  consideration,  166,  n, 

act  of  God  excusing,  218. 

promisor  preventing  performance,  240. 

examples  of,  240,  n. 

putting  it  out  of  one's  power  to  perform,  403. 

by  conveyance  to  third  person,  403. 

when  marriage  is,  404. 

promisee  disabling  promisor,  405. 

ill  treatment  in  contract  for  personal  services,  406. 

effect  of  bankruptcy  of  promisor,  407. 

effect  of  insolvency  of  promisor,  407. 

insolvency  does  not  amount  to,  408. 

refusing  performance  when  time  for  arrives,  409. 

refusal  to  perform,  409. 

anticipating,  409. 

illustrative  cases  of  refusal  to  perform,  410. 

American  rule  as  to  renunciation,  411. 

character  of  notice  of,  413. 

notice  of  renunciation,  413. 

repudiating  notice  of  renunciation,  414. 

notice  of,  414,  415. 

illustrative  cases  of  what  will  constitute,  416. 
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BREACH  OF  CONTRACT— OojiJmMed. 
effect  of  scienter,  417. 

defective  performance  of  contract  of  bailment,  418. 
delay  extinguishing,  418. 
seller's  breach,  419. 
buyer's  remedy  for  seller's,  419. 
loss  of  profits  as  damages  for,  420. 
giving  actual  damages  in,  420,  n. 
partial  or  entire  breach,  efiect,  421. 
profits  as  damages  for  partial  breach,  421. 
settling  by  accord  and  satisfaction,  423. 
effect  of  accord  and  satisfaction  after,  427. 
agreement  as  to  compensation  for,  625. 
penalties  or  liquidated  damages  for,  624. 
whether  penalty  or  liquidated  damages,  how  determined,  629. 
when  evidence  of  custom  and  usage  admissible,  756. 
when  rescission  remedy  for,  796. 
equity  awarding  damages  for,  923. 
injunction  to  prevent,  958. 
when  ultra  vires  act  is,  987. 
by  sale  to  another,  788. 
injunction  to  prevent,  1104. 
of  ultra  vires  municipal  contract,  1149. 
effect,  where  it  is  an  ultra  vires  municipal  contract,  1165. 
by  municipality,  damages,  1200, 
damages  for  breach  of  composition  agreement,  1235. 
by  infant  is  not  a  tort,  1369. 
in  restraint  of  trade,  damages,  1571. 
averment  of  in  complaint,  1680,  n. 
suing  for  use  of  another,  1712. 
when  right  of  action  for  accrues,  1714. 
where  defendant  makes  performance  impossible,  1715. 
when  demand  not  necessary  after,  1715. 
plaintiffs  obligation  to  find  other  employment,  1717. 
when  action  for  only  remedy,  1718. 
how  to  plead,  1718. 

when  action  lies  against  administrator,  1719. 
venue  of  action  for  damages  on,  1719. 
measure  of  damages  for,  1720. 
action  for  future  profits,  1722. 
performance  as  defense  to,  1733. 
breach  of  parol  contract  for  jury,  1751. 
injunction  to  prevent,  1758. 

BREACH  OF  CORPORATE  DUTY, 
as  ground  for  dissolution,  773. 

BREACH  OF  COVENANT, 

injunction  to  prevent,  1758. 
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BREACH  OF  PROMISE, 

form  for  declaration,  186. 

BREACH  OF  THE  PEACE, 

wagering  contracts  tending  to,  1466. 

BREACH  OF  WARRANTY, 

effect  on  life  insurance  policy,  247,  n. 

what  amounts  to  in  insurance  policy,  250,  n. 

insurer  may  waive,  253. 

illustrations  of  in  sale  of  horses,  264. 

in  sales  by  sample,  270. 

suing  agent  for,  275. 

when  a  question  for  the  jury,  278. 

in  sale  of  engine,  279. 

as  to  title,  what  constitutes,  285. 

when  buyer  can  set  up  in  sale  of  personal  property,  286. 

when  action  for  premature,  28(>. 

what  necessary  to  show  to  recover  for,  290. 

measure  of  damages  for,  291. 

law  governing  damages  for  breach  of,  291. 

damages  for  partial  breach,  291,  n. 

proof  of  custom  in  action  for,  757. 

BRIBERY, 

validity  of  contract  obtained  by,  1524. 
of  sheriff,  1610. 

BRIDGE, 

effect  of  contract  to  build  and  keep  in  repair,  232. 

BRIDGE  CONTRACTS, 

power  of  municipal  corporations  to  make,  1207. 
by  city,  expenses  exceeding  revenue,  1208. 

BROKER, 

bought  and  sold  notes  of  as  memorandum  of  contract,  576. 

custom  and  usage  relating  to,  768. 

authority  of,  768. 

when  may  represent  both  parties,  1018. 

buying  or  selling  for  himself,  1419. 

recovering  on  parol  contract,  1425. 

recovering  money  advanced  on  wagering  contract,  1428. 

advances  by  in  gambling  contracts,  1477. 

commission  of  in  gambling  contracts,  1477. 

recovering  money  paid  on  margins,  1479. 

recovering  profits  of  stock  gambling  from,  1481. 

advancing  money  on  gambling  contract,  1481,  n. 

can  not  recover  commissions  on  gambling  contract,  1486. 

validity  of  contract  founded  on  violation  of  duty,  1539. 

right  to  commission  where  there  is  refusal  to  convey,  1721. 
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BKOTHEL, 

validity  of  contract  letting  house  for,  1555. 

BUILDING  ASSOCIATIONS, 

refunding  dues  to  withdrawing  members,  146. 
validity  of  by-laws  of,  146. 

BUILDING  AND  LOAN  ASSOCIATION, 
mutuality  essential  principle  of,  1211. 
nature  and  object  of,  1211. 
dividends  and  losses  in,  1211. 
when  acts  are  iiltra  vires,  1211. 
statutes  relating  to,  1211. 
powers  of,  1211. 

borrowers  and  non-borrowers,  1212. 
assessments  to  meet  losses,  1212. 
duty  of  receiver  of,  1212. 
effect  of  insolvency,  1212. 
statutes  authorizing  are  constitutional,  1213. 
ambiguous  by-laws,  1214. 
loans  only  to  members,  1214. 
premiums  on  loans,  1214. 
how  far  bound  by  acts  of  officers,  1215. 
effect  of  secretary's  representations,  1215. 
directors  borrowing  money,  1215. 
powers  of,  1216. 
issuing  stock,  1216. 

contracting  for  erection  of  homesteads,  1216. 
loans  to  other  than  members  invalid,  1217. 
applying  stock  payments  on  loan,  1218. 
application  of  stock  payments,  1219. 
fines,  1220. 

interest  on  loans,  1220. 

forfeiting  stock  for  non-payment  of  dues,  1221. 
when  shareholders  in  are  released,  1221. 
relief  from  forfeiture,  1222. 
withdrawal  of  members,  1223. 
power  to  make  compromises,  1223. 
power  to  alter  by-laws,  1223. 
withdrawing  member's  rights,  1224. 
effect  of  withdrawal  from  one  which  is  solvent,  1224. 
rights  of  non-borrowing  member,  1224. 
when  set-off  allowed  against,  1224. 
rule  in  as  to  usury,  1225. 
premium  in  is  not  usury,  1225. 
dues  in  are  not  regarded  as  usury,  1225. 
when  usury  sanctioned  by  statute,  1226. 
devices  to  cover  usury,  1227. 
fines,  penalties  and  weekly  dues  as  usury,  1227,  n. 
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BUILDING  AND  LOAN  ASSOCIATION  — Conttnued. 
rule  in  South  Carolina  as  to  usury,  1228. 
effect  of  appointing  receiver  for,  1228. 
Georgia  doctrine  as  to  organization  of,  1229. 
when  borrower  does  not  pay  usury,  1229. 
conflicting  laws  as  to  usury,  1230. 
premium  as  related  to  usury,  1231. 
when  premium  regarded  as  usury,  1231. 
damages  for  failure  to  make  loan,  1709. 

BUILDING  CONTRACTS, 

rights  where  owner  does  not  accept,  109. 

conditions  in,  110. 

effect  of  substantial  performance  of,  112. 

effect  of  delay  in  performance,  113. 

insufficient  performance,  114. 

contractor  recovering  on  quantum  meruit,  115. 

doctrine  of  United  States  Supreme  Court,  116. 

when  personal  services  of  contractor  required,  119. 

consideration  for  agreement  to  pay  extra  compensation,  213. 

performance  of  excused  by  act  of  building  inspector,  225. 

surviving  after  death  of  contractor,  231. 

becoming  impossible,  232. 

effect  of  part  performance,  233. 

duty  of  contractor  to  completely  perform,  233. 

effect  of  delay  caused  by  owner,  239. 

illustrative  cases  of  substantial  performance,  293. 

effect  of  slight  or  trivial  defects,  293. 

substantial  performance  sufiicient,  293. 

performance  of,  293. 

application  of  payment  on,  396. 

when  time  of  the  essence  of,  621. 

construction  of,  739. 

effect  of  stipulations  in  as  to  time,  627. 

illustrations  of  penalties  in,  G28. 

effect  of  part  performance  of,  694. 

oral  change  of,  776. 

right  to  make  alterations  in,  785. 

specific  performance  of,  883,  950. 

enforcing  part  performance,  950. 

action  on,  Florida  statute,  1732. 

effect  of  architect's  certificate,  1723. 

effect  where  arbitration  stipulated,  1724. 

plans  as  evidence  in  suit  on,  1724. 

recovery  for  alterations,  1724. 

payment  on  architect's  certificates,  1725. 

house  destroyed  by  lightning,  1727. 

where  work  accepted  its  value  to  be  paid,  1728. 

as  evidence,  1728. 


INDEX. 


2321 


IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.'] 
BUILDING  CONTRACTS— Coniinweri. 

rule  in  California  as  to  performance,  1730. 

rule  in  Louisiana  as  to  performance,  1730. 

rule  in  New  York  as  to  performance,  1730. 

recovering  for  defective  performance,  1730. 

jury  to  decide  whether  there  was  substantial  performance,  1749. 

BUILDINGS, 

when  can  not  be  removed  from  real  estate,  156. 
warranty  of  title  of  those  sold  as  chattels,  282. 
when  become  personalty,  544. 
pass  by  conveyance  of  real  estate,  736. 

BURDEN  OF  PROOF, 

on  whom  it  rests  to  show  completion  of  contract,  3. 

to  show  acceptance  of  contract,  54,  n. 

to  show  that  insured  committed  suicide,  92. 

on  whom  it  rests  to  show  tender,  302. 

to  show  title  by  adverse  possession,  342. 

in  showing  title  in  real  estate  contracts,  347,  348. 

to  show  waiver  of  vendor's  lien,  355. 

to  show  that  bill  or  note  is  absolute  payment,  377. 

in  suit  to  recover  illegal  taxes,  380. 

is  on  person  attacking  a  receipt,  383. 

to  establish  payment,  401. 

to  show  that  note  was  taken  in  full  satisfaction,  446. 

to  show  acceptance,  565,  n. 

on  child  in  action  against  parent  for  services,  655. 

on  party  alleging  fraud,  816. 

when  on  grantee  in  trust  deed,  827. 

when  on  donee  to  prove  gift,  832. 

on  plaintiff  to  prove  mistake,  863. 

in  suit  for  specific  performance,  897. 

to  show  marketable  title,  911. 

to  show  corporate  contract  ultra  vires,  966. 

on  preferred  director  of  corporation,  1088. 

in  suit  to  recover  for  wife's  necessaries,  1256. 

when  upon  wife  to  show  that  conveyance  was  in  good  faith,  1262. 

on  husband  to  show  gift  from  wife,  1266. 

when  on  wife  to  show  purchases  out  of  her  separate  estate,  1271. 

when  on  wife  to  show  separate  property,  1274. 

to  show  that  mortgage  secures  wife's  debt,  1282. 

to  show  that  mortgage  is  on  wife's  separate  estate,  1290. 

to  show  consideration  for  post-nuptial  settlement,  1303. 

to  show  consideration  in  conveyances  between  husband  and  wife,  1317. 

to  show  fairness  of  contract  with  infant,  1354. 

to  show  infancy,  1372. 

on  person  charging  imbecility,  1386. 

to  show  that  consideration  is  illegal,  1418. 
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BURDEN  OF  VB.OOF— Continued. 

when  rests  on  bona  fide  holder,  1418. 

to  show  validity  of  contract  in  restraint  of  trade,  1564. 

on  party  attacking  gambling  contract,  1468. 

to  show  vahdity  of  Sunday  contract,  1617. 

when  on  defendant  to  show  consideration,  1690. 

to  show  insanity,  1769. 

when  is  upon  bona  fide  holder,  1771. 

BUSINESS, 

certainty  in  contract  in  restraint  of,  81. 

effect  of  custom  and  usage,  748. 

married  women  engaging  in,  1328. 

validity  of  agreement  not  to  engage  in,  1571. 

prohibited  on  Sunday,  1611. 

definition  of,  1614. 

statutes  prohibiting  on  Sunday,  1614. 

distinguished  from  labor,  1614,  n. 

when  not  prohibited  on  Sunday,  1615. 

BUYER, 

rights  of  on  rescission  of  conditional  sale,  139. 
entitled  to  quantity  purchased,  244. 
what  constitutes  acceptance  by,  559,  561. 

BUYER'S  FRAUD, 

rescinding  sale  of  goods  on  account  of,  815. 

BY-LAWS, 

validity  of  those  of  building  associations,  146. 

of  building  associations,  how  affect  prior  members,  146. 

effect  on  validity  of  corporate  contracts,  i)o3. 

of  corporation  not  binding  on  third  persons,  999. 

as  affecting  corporate  contracts,  999. 

conferring  authority  to  sign  notes,  1057. 

power  of  corporation  to  pass,  1138,  n. 

of  building  association,  ambiguity  in,  1214. 

of  building  association,  effect  of  practical  construction,  1214. 

power  of  building  association  to  alter,  122.o. 

in  building  associations,  notice  of  withdrawal,  1223. 

in  restraint  of  trade,  validity,  1595. 

c 

CANAL, 

railway  company  no  authority  to  maintain,  1104,  n. 

CANCELLATION, 

when  equity  will  grant  remedy  of,  790. 

See  Rescission  and  Cancellation. 
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CANDIDATES, 

agreement  to  divide  compensation,  validity,  1598,  1599. 

CAPITAL  STOCK, 

when  entire  must  be  subscribed  to  make  subscriptions  binding,  126. 

when  all  must  be  subscribed  to  bind  subscribers,  127. 

subscription  to  before  incorporation,  208. 

subscription  to  after  incorporation,  209. 

law  governing  subscription  to,  593. 

of  corporation  in  trust  fund,  1076. 

indebtedness  exceeding,  1085. 

as  trust  fund  for  creditors,  1092. 

following  as  trust  fund  for  creditors,  1093. 

on  consolidation,  1130. 

of  building  and  loan  associations,  1211. 

validity  of  certificates  of  stock  to  double  value  of,  1416. 

"  OAR  LOADS," 

meaning  of  term,  82. 

CARDS, 

validity  of  check  for  money  lost  at,  1492. 

CARRIER, 

duty  to  accept  tendered  fare,  327. 
effect  of  delivery  to,  563. 
what  law  governs  contracts  of,  610. 
when  only  liable  for  loss  on  its  own  line,  612. 
recovery  of  illegal  rates  paid  to,  664. 
when  may  refuse  to  deliver  freight,  755,  n. 
See  Common  Carrier. 
CATALOGUES, 

when  statements  in  construed  as  warranties,  257. 
effect  of  warranty  in,  258. 

CATTLE  GUARDS, 

requiring  railroad  companies  to  construct,  1649,  n. 

CAUSE  OF  ACTION, 

statutes  of  limitation  apply  to,  596. 
ex  delicto  or  ex  contractu,  1676. 
what  ones  on  contract  survive,  1679. 
recovery  limited  to  that  sued  on,  1683. 
when  accrues  for  breach  of  contract,  1714. 
accrues  on  refusal  to  perform,  1714. 

CAVEAT  EMPTOR, 

when  rule  of  applies  to  sales,  278. 

when  rule  applies  to  sale  of  personal  property,  282. 
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CAVEAT  'EMVXO'R— Continued. 

rule  applying  to  judicial  and  official  sales,  283. 
applicable  to  sales  by  administrators,  287. 
-when  doctrine  of  applies,  799. 
when  rule  of  does  not  apply,  1439. 

CERTAINTY, 

in  proposal  and  acceptance,  65. 

as  general  requisite  to  contract,  72. 

contract  sustained  if  possible,  73. 

rule  of  construction,  74. 

as  affecting  contracts  to  make  future  contracts,  75. 

particular  instances  of  uncertainty  in  contract,  76. 

effect  of  stipulations  reducible  to,  77. 

that  certain  which  can  be  made  certain,  78,  79. 

uncertainty  as  to  place  and  time,  81. 

"car  loads,"  meaning  of,  82. 

"more  or  less,"  meaning  of,  83. 

meaning  of  "about,"  84. 

"more  or  less"  in  descriptions  of  land,  85. 

as  a  requisite  to  specific  performance,  891. 

as  affecting  right  to  specific  performance,  945. 

CEETIFICATE  OF  ACKNOWLEDGMENT, 
reformation  of,  862. 

CERTIFICATE  OF   ARCHITECT, 
when  required,  100,  101,  102. 

CERTIFICATE  OF  DEPOSIT, 

when  sufficient  as  a  tender,  314. 

CERTIFICATE  OF  ENGINEER, 

when  municipal  corporation  bound  by,  1191. 

CERTIFICATE  OF  INCORPORATION, 

how  failure  to  file  affects  stockholder's  liability,  1080. 
mandamus  to  compel  filing,  1216. 

CERTIFICATE  OF  STOCK, 

liability  of  holder  of,  1036. 

innocent  purchaser  protected,  1052. 

corporate  liability  on,  1052,  1053. 

right  to  reclaim  lost  or  stolen,  1053,  n. 

right  to  after  consolidation,  1132. 

assignment  of  by  married  woman,  1334. 

validity  of  those  to  double  the  capital  stock,  1416. 

CERTIFIED  CHECK, 

sufficient  as  tender,  314. 
rule  as  to  payment  by,  373. 
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CESTUI  QUE  TRUST, 

right  to  attack  trustee's  sale  to  himself,  837. 
Btockholders  bear  relation  of  to  corporation,  1029. 
when  statute  of  limitations  does  not  run  against,  1278. 
recovering  trust  funds  lost  in  gambling,  1497. 
trustee  can  not  purchase  from,  1774. 
attacking  sale  to  trustee,  1774. 

CHAMPERTOUS  AGREEMENT, 
no  action  on,  1742. 

CHAMPERTY  AND  MAINTENANCE, 
question  of  costs,  1541. 
what  contracts  are  champertous,  1541. 
against  public  policy,  1541. 
definition  of,  1541,  n. 
effect  on  defendant,  1542. 

champertous  agreement  as  against  public  policy,  1542. 
validity  of  agreement,  1542. 

CHANCERY, 

See  Equity. 

CHANGE  AND  TERMINATION, 

ending  or  changing  contracts  by  conduct,  771. 

election  between  ending  and  enforcing  contract,  772. 

right  to  abandon  contract,  772. 

effect  of  destruction  of  subject  of  contract,  773. 

effect  of  death  of  party,  773. 

effect  of  death  on  executory  contract,  774. 

revoking  agency  by  death,  775. 

of  written  by  subsequent  oral  contract,  776. 

as  to  the  consideration  of  the  parol  contract,  777. 

by  parol  although  not  thus  to  be  varied,  778. 

effect  of  statute  of  frauds,  778. 

terminating  contracts  under  seal  by  parol,  779. 

effect  of  parol  modification  of  written  contract,  780. 

parol  extension  or  waiver  of  time  of  performance,  781. 

explaining  written  receipt  by  parol  evidence,  782. 

where  time  is  of  the  essence,  783. 

writing  not  to  be  varied  by  contemporaneous  oral  agreements,  784. 

cases  where  parol  modification  ineffective,  785. 

of  lease  by  parol,  785. 

what  constitutes  parol  modification,  785. 

by  novation,  786. 

breaking  contract  of  sale  by  sale  to  another,  788. 

CHANGE  OF  NAME, 

as  a  consideration,  189. 
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CHARACTEK, 

action  for  injury  to  does  not  survive,  1679. 

CHARITABLE  INSTITUTION, 

gratuitous  subscription  to,  205. 
exempting  from  taxation,  1653. 

CHARITY, 

contract  for,  1412,  n. 

donating  property  to,  1435,  n. 

validity  of  games  on  behalf  of,  1491. 

doing  work  of  on  Sunday,  1611,  1616. 

giving  church  subscription  a  work  of,  1616. 

definition  of,  1617. 

sending  telegram  as  act  of,  1622. 

CHARTER, 

how  subscriptions  to  stock  affected  by  recitals  in,  127. 

of  corporation  as  contract,  965. 

as  contract  with  state,  976. 

exclusive  right  not  granted  by,  976. 

to  street  railroad,  is  a  contract,  1206. 

when  amounts  to  mere  license,  1663. 

CHARTER  OF  CITY, 

authorizing  water-works  contract,  1195. 

CHARTER  OF  CORPORATION, 

measure  of  corporate  powers,  980. 

is  its  enabling  act,  983. 

construction  of  is  strict,  983. 

validity  of  sale  in  violation  of,  987. 

conferring  power  on  corporate  officers,  1051. 

statute  becoming  a  part  of,  1084. 

effect  where  declared  unconstitutional,  1113. 

providing  for  consolidation,  1124. 

as  contract,  1205,  1640. 

See  COEPOEATB  Chakter. 

CHARTER  PARTY, 

when  void  because  of  impossibility,  222. 
excepting  impossibilities,  243. 
ambiguity  resolved  against  charterers,  726. 
effect  of  custom  and  usage  on,  753,  767. 
when  consignee  liable  for  demurrage,  1681. 

CHATTELS, 

lien  in  favor  of  person  doing  work  on,  33,  n. 
right  of  bailee  to  recover  for  labor  on,  236. 
warranting  future  state  of,  281. 
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CHATTELS—  Continued. 

warranty  where  seller  not  in  possession  of,  284. 

effect  where  vendee  has  been  deprived  of,  286. 

how  tender  of  should  be  made,  .301. 

breach  of  executory  contract  for  sale  of,  418. 

when  growing  trees  become,  540. 

what  amounts  to  sale  of,  556. 

proceeding  in  equity  to  recover,  789,  n. 

enforcing  contracts  relating  to,  956. 

wife's  possession  as  notice,  1293. 

effect  of  wife's  deed  to,  1293. 

wife's  in  husband's  possession,  1294. 

when  wife's  become  property  of  husband,  1312. 

infant  selling  those  mortgaged  by  him,  1362. 

validity  of  sale  by  lottery,  1446. 

CHATTEL  MORTGAGES, 

when  tender  discharges  lien  of,  332. 

when  attachment  takes  precedence  of,  601. 

construing  it  and  lease  together,  713. 

canceling  that  securing  fraudulent  note,  848. 

executed  by  corporate  president,  979. 

on  railroad  rolling  stock,  1101. 

validity  of  one  executed  by  corporate  officers,  1002. 

distinguished  from  voluntary  assignment,  1244. 

in  contemplation  of  insolvency,  1244. 

when  regarded  as  fraudulent,  1247. 

infant  disaffirming,  1362. 

when  infant's  merely  voidable,  1362. 

possession  of,  1420. 

when  void  as  to  creditors,  1420. 

mortgagor  acting  as  agent  of  mortgagee,  1420. 

application  of  proceeds  under  sale,  1420. 

right  to  take  possession  under,  1670. 

CHECK, 

offer  of  not  a  sufficient  tender,  314. 

certified  sufficient  as  tender,  314. 

payment  by,  371. 

when  received  as  absolute  payment,  371. 

effect  of  receipt  where  payment  is  by,  371. 

effect  of  delay  in  presenting,  371. 

illustrative  cases  of  payment  by,  372. 

payment  of  legacy  by,  372. 

rule  as  to  payment  by  certified,  373. 

illustrations  of  payment  by,  374. 

when  acceptance  of  amounts  to  an  accord  and  satisfaction,  423. 

when  giving  of  is  payment,  566. 

as  part  of  contract,  575,  n. 
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falling  due  on  Sunday,  effect,  634. 

how  affected  by  custom  and  usage,  755. 

when  governed  by  law  merchant,  735. 

of  railroad  manager,  1065. 

for  money  lost  at  cards,  validity,  1492. 

validity  of  that  given  as  entrance  fee  for  horse  race,  1493. 

CHILD, 

naming  as  a  consideration,  188. 

contract  to  keep  parent,  406. 

when  contract  to  educate  not  within  statute  of  frauds,  551,  n. 

rule  as  to  services  rendered  by  to  parent,  655. 

services  rendered  in  family  after  becoming  of  age,  655. 

when  may  recover  on  quantum  meruit,  657. 

when  entitled  to  pay  for  services  rendered,  657. 

rescinding  deeds  to,  830. 

duty  of  father  to  support,  1254,  1255. 

CHILDREN  BY  ADOPTION, 

right  of  to  compensation,  656. 

CHOSES  IN  ACTION, 

how  statute  of  frauds  affects  rule  of,  558. 

CHUECH, 

gratuitous  subscription  to,  206,  n. 

erecting  on  reliance  on  gratuitous  subscriptions,  207. 

validity  of  note  in  favor  of,  1067. 

trustees  suing  on  note  given  to,  1067. 

CHURCH  SUBSCRIPTIONS, 

validity  of  those  made  on  Sunday,  1616. 

CIRCUMSTANCES, 

showing  to  prove  payment,  376. 

when  contract  implied  from,  639. 

considering  in  construing  contracts,  712. 

effect  given  to  in  construction  of  contracts,  719,  720. 

showing  contract  by,  894,  n. 

CIRCUMSTANTIAL  EVIDENCE, 

to  prove  implied  contract,  14,  n. 
of  contracts,  34. 

CITIZENSHIP, 

as  effecting  jurisdiction  of  federal  courts,  1126,  n. 

CITY, 

bound  by  contract  of  village  which  it  succeeds.  1154. 
recovering  for  support  of  poor,  1413. 

See  Municipal  Corporations. 
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CITY  CHAETER, 

municipality  complying  with,  1134. 
to  street  railroad,  as  a  contract,  1206. 

CITY  COUNCIL, 

power  to  allow  claims,  1137,  n. 

when  resolution  of  not  a  contract,  1144. 

when  can  not  delegate  its  power,  1146. 

power  to  sell  water-works,  1157. 

when  may  create  a  monopoly,  1158. 

ratifying  unauthorized  acts,  1162. 

regulating  price  of  gas,  1174. 

discretion  as  to  bids  in  making  contracts,  1183. 

determining  who  is  lowest  bidder,  1184,  n. 

duty  in  selecting  lowest  bidder,  1186,  n. 

power  to  light  streets,  1193. 

discretion  in  making  street  lighting  contracts,  1196. 

when  may  contract  by  resolution,  1204,  n. 

CITY  ORDINANCES, 

as  a  part  of  law  of  place,  587. 

CrVIL  CONTRACT, 

when  marriage  is,  588. 

CLASS  LEGISLATION, 

statutes  authorizing  building  associations  are  not,  1213. 

CLAUSES, 

how  repugnant  ones  in  contracts  construed,  718. 

CLERGYMEN, 

doing  work  on  Sunday,  1616. 

CLERICAL  ERROR, 

effect  of  in  contract,  707. 

CLOUD  ON  TITLE, 

removing  in  suit  for  rescission,  790. 
party  must  be  in  possession,  850. 

CO-CREDITOR, 

effect  of  release  by,  493. 

CO-DEBTORS, 

reserving  rights  against  on  accord  and  satisfaction,  451. 

effect  of  release  of,  486. 

effect  of  covenant  not  to  sue,  492. 
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COEECION, 

effect  of  payment  made  under,  364. 

recovering  money  paid  under,  664. 

protest  available  when  payment  made  under,  667. 

married  woman's  mortgage  secured  by,  1322. 

COGNOVIT, . 

corporate  president  no  authority  to  execute,  1010. 

COHABITATION, 

effect  on  contract  of  separation,  1336. 

COLLATERAL, 

return  of  on  payment  of  secured  debt,  321. 
acceptance  of  as  an  accord  and  satisfaction,  430. 

COLLATERAL  ATTACK, 

on  corporate  organization,  208,  n. 
on  corporate  existence,  1047. 
on  de  facto  corporation,  1113,  n. 
on  decree  against  infant,  1351. 

COLLATERAL  PROMISES, 

as  applied  to  statute  of  frauds,  508. 

COLLATERAL  UNDERTAKINGS, 

admissibility  of  parol  evidence  to  vary,  31,  n. 

illustrative  cases  of,  510. 

doctrine  of  the  United  States  Supreme  Court,  511. 

distinguished  from  original,  511,  512. 

New  York  and  Pennsylvania  rule,  512. 

when  promise  to  answer  for  the  debt  of  another  is,  513. 

when  del  credere  commission  is,  619,  n. 

contract  of  guaranty  is,  520. 

COLLECTIONS, 

banking  custom  as  to,  769. 

COLLEGE, 

power  of  treasurer  of,  1064,  n. 

COLLEGE  ENDOWMENT  BOND, 
consideration  for,  179. 

COLLISION, 

liability  of  two  railway  companies,  release,  491,  n. 

COLLUSION, 

effect  of  in  corporate  preferences,  1087. 
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COMBINATIONS, 

to  increase  prices,  validity,  1520. 

validity  of  those  in  restraint  of  trade,  1521. 

validity  of,  generally,  1585. 

against  public  policy,  1586. 

penalty  for  violating  agreement  of,  1587. 

validity  of  contract  in  furtherance  of,  1588. 

in  restraint  of  trade,  validity,  1588, 

when  no  defense  to  action  for  goods  sold,  1589. 

corporation  prohihited  from  entering,  1591. 

stockholders  and  corporation  making,  1591. 

to  advance  prices,  validity,  1592. 

when  forming  is  a  crime,  1592,  n. 

See  Contracts  in  Eestkaint  op  Trade. 

COMITY, 

enforcing  foreign  contracts,  590. 

affecting  transfers  of  personal  property,  601. 

COMMERCIAL  FEAUD, 

privileged,  when,  1436. 

COMMERCIAL  LETTERS, 

rule  for  interpreting,  716. 

COMMERCIAL  PAPER, 

takes  effect  from  delivery,  589,  n. 

falling  due  on  Sunday,  634. 

falling  due  on  Sunday  or  holidays  where  grace  is  allowed,  635. 

authority  of  corporate  officers  in  reference  to,  1051. 

certificates  of  stock  as,  1052. 

taking  from  lunatic,  1383. 

municipal  bonds  as,  1664. 

COMMERCIAL  USAGE, 
definition  of,  759. 

COMMISSION, 

consideration  for  promise  to  pay,  212. 
city  employe  making  on  purchases,  1210. 
can  not  be  recovered  under  illegal  contract,  1428. 
right  to  recover  in  gambling  contracts,  1475. 
of  broker  in  gambling  contract,  1477. 
broker  can  not  recover  on  gambling  contract,  1486. 
executor's  assignment  of  is  void,  1511. 
real  estate  agents  agreeing  to  divide,  1516. 
agreement  by  administrator  to  divide,  1527. 
evidence  in  actions  for,  1682. 

for  sale  of  real  estate  where  partv  refuses  to  convey,  1721.. 
148 
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COMMISSION  MEECHANT, 

buying  or  selling  for  himself,  1419. 

COMMITTEE  OF  INSANE, 
as  a  party  to  suits,  1414. 

COMMON  CAREIEE, 

example  of  insufficient  consideration  in  contract  by,  214. 

excused  from  acts  of  God  and  of  public  enemy,  219. 

events  exempting  them  from  liability,  220. 

examples  of  acts  relieving  them  from  liability,  220. 

not  liable  for  injuries  caused  by  earthquakes,  220. 

mandatory  injunction  to  compel  it  to  receive  freight,  238. 

when  not  liable  for  acts  of  strikers,  238. 

contract  to  carry  beyond  its  route,  611. 

implied  contract  of,  643. 

stipulation  against  liability  for  negligence,  1502. 

stipulation  for  non-liability  against  public  policy,  1502. 

right  of  government  to  regulate,  1502,  n. 

can  not  abdicate  duties  by  contract,  1502,  n. 

rule  in  Wisconsin  as  to  contracts  against  negligence,  1503. 

rule  in  Nebraska  and  Ohio  as  to  contracts  against  liability,  1504. 

validity  of  stipulations  against  liability,  1505. 

limiting  liability  by  contract,  1505. 

validity  of  contract  releasing  it  from  damages,  1505. 

contracting  against  negligence,  1506,  n. 

fixing  liability  by  contract,  1506. 

rule  in  Missouri  as  to  contracts  against  liability,  1506. 

contracting  against  negligence  and  damages,  1507. 

time  in  which  to  claim  damages  against,  1507. 

condition  precedent  to  right  of  recovery  against,  1507. 

liability  as  to  interstate  shipments,  1508. 

duty  as  to  delivery,  1508. 

can  not  shift  liability  for  negligence,  1508. 

duty  to  carry  safely,  1<)23. 

Sunday  contracts  by,  1623. 

COMMON  COUNCIL, 

See  City  Council. 

COMMON  LABOR, 

what  constitutes,  1615,  n. 

COMMON  LAW, 

rule  as  to  composition  with  creditors,  443. 

effect  of  release  at,  462. 

rule  at  as  to  judgments  on  joint  contracts,  686. 

statutes  modifying  that  relating  to  joint  contracts,  688. 

stockholders  not  individually  liaiile  at,  lO.-i:. 
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liability  of  stockholders  at,  1083,  n. 

powers  of  municipal  corporations  at,  1138,  n. 

disability  of  married  women  at,  1250. 

rule  at  as  to  contracts  between  husband  and  wife,  1262,  n. 

ownership  of  wife's  personal  property  at,  1277. 

effect  of  married  woman's  deed  at,  1312. 

rule  at  as  to  notes  between  husband  and  wife,  1325. 

married  woman  could  not  make  partnership  contract  at,  1333. 

rule  at  as  to  continuance  of  insanity,  1380,  n. 

rule  at  as  to  liability  for  misrepresentations,  1437,  1438. 

contract  in  restraint  of  trade  at,  1563,  n. 

rule  at  in  reference  to  monopolies,  1581. 

rule  at  as  to  contracts  made  on  Sunday,  1611. 

rule  at  as  to  note  made  on  Sunday,  1629. 

rule  at  as  to  death  of  joint  maker,  1697. 

validity  of  champertous  agreement  at,  1742,  n. 

COMMUNITY  PEOPEETY, 

between  husband  and  wife,  1274. 

when  w^ife  may  dispose  of,  1337. 

right  of  surviving  wife  to  convey,  1337. 

husband  and  wife  disposing  of,  1337, 1338. 

presumption  as  to,  1338. 

rights  of  widow  in,  1339. 

mortgage  on,  1339. 

charges  and  debts  against,  1339. 

COMPENSATION, 

for  part  performance  of  contract,  111. 

right  of  teacher  to  while  school  was  closed,  217. 

for  deficiencies  in  amount  of  real  estate  conveyed,  353. 

for  delay  in  performance,  619. 

implied  contract  to  pay,  642. 

as  affecting  right  to  specific  performance,  955. 

where  specific  performance  can  not  be  decreed,  959. 

of  corporate  officers  for  extra  services,  1034. 

when  municipality  must  make,  1140. 

for  destruction  of  licenses,  1189. 

for  grant  by  city,  1205. 

for  services  in  illegal  business,  1456. 

of  physician  practicing  without  license,  1462. 

for  appointment  to  public  office,  1600. 

of  public  oflScers,  1606. 

for  services  rendered  the  state,  1643. 

where  property  is  taken  under  eminent  domain,  1662. 

COMPENSATORY  DAMAGES, 
instead  of  reformation,  872. 
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COMPETENCY  OF  WITNESSES, 
to  prove  custom,  763. 

COMPETING  LINE, 

railway  companies  can  not  acquire,  1107. 
enjoining  railway  company  from  purchasing,  1111. 

COMPETITION, 

effect  of  stifling  at  judicial  sale,  838. 

validity  of  contracts  to  prevent,  998. 

validity  of  contract  designed  to  stifle,  1106. 

validity  of  railroad  contract  to  prevent,  1107,  1108. 

contract  to  prevent  is  against  public  policy,  1108. 

in  bids  on  municipal  contracts,  1182,  1186,  n. 

must  not  be  prevented  in  public  contracts,  1441. 

validity  of  contract  to  prevent,  1520. 

railroad  agreements  preventing,  validity,  1522. 

validity  of  partnership  to  stifle,  1538. 

policy  of  law  to  encourage,  1538,  n. 

illustrative  cases  of  contracts  made  to  prevent,  1540. 

railway  companies  agreeing  not  to  compete,  1546. 

effect  of  sale  of  good-will,  1575. 

validity  of  contract  intended  to  destroy,  1581. 

monopoly  organized  to  prevent,  1582. 

public  policy  favors,  1588. 

validity  of  contract  intended  to  suppress,  1588. 

buying  out  competitor,  1588. 

contract  employing  competitor,  1588. 

is  life  of  trade,  1590. 

contracts  void  as  preventing,  1590. 

government  induces,  1609. 

COMPLAINANT, 

performance  by  before  asking  specific  performance,  807. 

COMPLAINT, 

when  offer  in  amounts  to  a  tender,  303. 

sufiiciency  of  for  rescission,  806. 

sufiiciency  of  for  reformation,  853. 

requisites  of  for  reformation,  874. 

what  must  show  for  specific  performance,  882. 

offer  of  performance  in,  899. 

sufiiciency  of  for  specific  performance,  961. 

to  enforce  liability  of  stockholder,  1079,  n. 

sufiiciency  of  to  enforce  assessment  for  street  improvement,  }'i!'>'2. 

to  proceed  on  definite  theory,  1677. 

how  theory  of  determined,  1677,  n. 

sufiiciency  of  on  money  demand,  1680. 

when  must  set  out  contract,  1085. 
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sufficiency  of  language  of,  1685. 

when  need  not  contain  averment  of  consideration,  1691. 
defective  as  being  on  wrong  theory,  1698. 
to  allege  plaintiff's  performance,  1699. 
demurrer  for  ambiguity  of,  1707. 
demurring  to  that  which  states  a  defense,  1708. 
sufficiency  of  against  loan  association,  1709. 
alleging  procurement  of  architect's  certificate,  1725. 
filing  written  contract  as  exhibit  to,  1744. 
See  Pleading. 

COMPLETE  DELIVERY, 
waiver  of,  118. 

COMPLETE  PERFORMANCE, 

when  must  be  shown,  1706,  n. 

COMPLETION  OF  CONTRACT, 

who  has  the  burden  of  showing,  3. 
illustrations  of  what  amounts  to,  3,  n. 

COMPOSITION, 

how  secret  arrangement  between  debtor  and  creditor  affects,  130,  n. 

when  operates  as  payment,  378. 

involves  fact  of  payment,  440,  n. 

with  creditors,  443. 

between  debtor  and  single  creditor,  443. 

conditions  precedent  to,  443. 

as  to  condition  precedent  to  cancellation  of  old  debt,  444. 

power  of  corporation  to  make,  963. 

COMPOSITION   AGREEMENT, 
consideration  for,  211,  n. 
effect  of  fraud  in,  1522. 

COMPOSITION  WITH  CREDITORS, 

consideration  of  the  agreement,  1232. 

nature  of  the  agreement  for,  1282. 

when  all  creditors  must  join,  1233. 

effect  of  agreement  under  seal,  1233,  n. 

validity  of  promissory  notes  given  on,  1233,  n. 

parol  agreement,  1234. 

when  agreement  for  need  not  be  under  seal,  1234. 

performance  of  agreement  by  debtor,  1235.  > 

damages  for  breach  of,  1235. 

composition  under  Massachusetts  statutes,  1236. 

effect  of  secret  agreement  with  a  creditor,  1237. 

effect  of  secret  preferences  on,  1237,  1238. 

effect  of  secret  agreement  on,  1238. 


2336  INDEX. 

IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.'] 
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how  affected  by  acts  of  third  party,  1239. 
by  special  partner,  1239. 
effect  of  fraud  in,  1240. 
effect  of  secret  agreement,  1240. 
rule  in  New  York  as  to  fraud,  1240. 
rule  in  Massachusetts  as  to  fraud,  1240. 
notes  in  pursuance  of  fraudulent  agreement  void,  1242. 

COMPOUND  INTEREST, 

effect  on  voluntary  assignment,  1249. 

COMPOUNDING  A  FELONY, 

is  against  public  policy,  1548. 
when  contract  for  is  not  void,  1549. 

COMPROMISE, 

consideration  for  after  verdict,  174. 

consideration  for  of  doubtful  claim,  176,  n. 

effect  of  election  to  accept,  424. 

effect  of  note  given  in,  425. 

fraud  or  mistake  as  ground  for  avoiding,  425,  n. 

law  favors,  425,  n. 

as  an  accord  and  satisfaction,  432. 

ratification  of,  433. 

of  liquidated  demand,  effect,  434. 

of  unliquidated  demand,  effect,  434. 

effect  of  agreement  to  make,  440. 

statutes  governing  those  by  joint  debtors,  490. 

of  action  for  personal  injuries  through  fraud,  495. 

setting  aside  that  made  through  mistake  of  law,  802. 

power  of  building  association  to  make  with  member,  1223. 

induced  by  threats,  1396. 

favored  between  families,  1546,  n. 

COMPULSION, 

recovering  back  money  paid  under,  365,  664. 
recovery  of  illegal  taxes  paid  under,  381,  666. 

COMPULSORY  PAYMENTS, 

when  may  be  recovered  back,  365. 
what  regarded  as,  664. 

COMPUTATION  OF  TIME, 
fractions  of  a  day  in,  630. 
rule  where  hour  or  minute  material,  630. 
from  a  particular  day,  631. 
from  a  particular  event,  631. 

when  last  day  included  and  when  excluded,  631,  632. 
on  promissory  note,  633. 
meaning  of  month,  636. 
meaning  of  "  from  and  after,"  638. 
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CONCEALMENT, 

recovery  for  services  rendered  through,  649. 

as  ground  for  rescission,  799. 

effect  on  release  of  legacy,  803. 

of  material  facts,  effect,  805. 

how  affects  right  to  specific  performance,  903. 

as  affecting  validity  of  antenuptial  contract,  1299. 

effect  of  concealing  material  fact  in  sale,  1438. 

CONCLUSION  OF  LAW, 
fraud  is,  816. 

CONCLUSIONS, 

pleadings  should  not  state,  1716,  n. 

CONDITIONAL  ACCEPTANCE, 

when  amounts  to  a  rejection  of  offer,  54. 

CONDITIONAL  CONTRACT, 
not  enforcible,  895. 
action  on,  1701. 

CONDITIONAL  PAYMENT, 
when  may  be  made,  362. 
acceptance  of  order  on  third  person,  370. 
certified  check  is  only,  373. 
payments  by  check  are,  374. 
by  bill  or  note,  375. 
bill  or  note  as,  377. 

CONDITIONAL  SALES, 
validity  of,  135. 

distinguished  from  bailment,  135,  n. 
form  of  contract  of,  136. 

illustrations  of  transactions  held  to  be,  136,  n. 
return  of  notes  on  rescinding,  137. 
transfer  of  rights  under,  137. 
rights  of  parties  on  default,  138. 
return  of  money  on  rescission  of,  139. 
rights  of  buyer,  139. 
waiver  of  forfeiture  and  title,  140. 
effect  of  destruction  of  the  property,  141. 
parties  agreeing  aa  to  loss  from  accident,  141. 
when  must  be  recorded,  142. 
effect  of  failure  to  record,  142. 
counsel  fees  in  suit  to  foreclose,  143. 
of  goods  to  be  retailed,  143. 
statutes  regulating  not  retroactive,  143. 
sufficiency  of  acceptance  in,  559. 
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law  o£  place,  586,  n. 

distinguished  from  equitable  mortgage,  796. 

when  may  be  made,  320. 

CONDITIONS, 

effect  of  those  contained  on  back  of  tickets,  etc.,  47. 

effect  of  unreasonable  ones  in  contracts,  48. 

assenting  to  those  in  an  acceptance,  53. 

as  rejection  of  offer,  54. 

acceptance  to  be  without,  53. 

completing  contract  by  performing  that  in  offer,  57. 

kinds  of  covenants,  87. 

time  of  performance,  88. 

covenants  construed  as  dependent,  89. 

mutual  promises,  90. 

in  insurance  policies,  91. 

in  insurance  policy  against  suicide,  92. 

of  arbitration,  94. 

as  between  vendor  and  purchaser,  95. 

in  sale  of  goods,  96,  97. 

in  sale  of  goods  to  arrive,  98,  99. 
satisfaction  of  promiser,  103. 

approval  of  promiser,  103. 

right  of  approval  to  be  exercised  reasonably,  104 

right  of  approval  not  to  vary  contract,  105. 

limitations  upon  the  right  to  reject,  106. 

in  building  contracts,  110. 

substantial  performance,  delay,  113. 

insufficient  performance,  114. 

incomplete  delivery  in  rules,  117. 

personal  services,  119. 

delivery  by  installments,  122. 

insolvency  of  buyer,  124. 

in  subscriptions  to  stock,  125. 

waiver  of  those  in  subscriptions  to  stock,  126. 

recitals  in  corporate  charter  as,  127. 

effect  of  those  in  subscriptions  to  stock  before  incorporation,  128 

subject-matter  of  those  in  subscriptions  to  stock,  129. 

how  must  be  stated  in  subscriptions  to  stock,  130. 

performance  of  those  in  subscriptions  to  stock,  131. 

time  of  performance,  133. 

reasonable  time  for  performance  of,  133. 

estoppel  to  claim  non-performance  of,  133. 

pleading  performance  of,  134. 

validity  of  those  in  sales  of  personal  property,  135. 

surety's  bond  signed  under,  14.i. 

in  gratuitous  subscriptions,  206,  n, 

when  impossible  ones  are  void,  2L'L'. 
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implied  in  contracts  for  personal  services,  227. 

effect  of  in  tender,  320. 

when  may  be  attached  to  payment,  362. 

distinguished  from  an  accord,  438. 

what  amounts  to  a  release  of,  476. 

release  may  contain,  481. 

effect  of  those  in  contract  for  carriage  of  passenger,  613. 

rule  for  construing  those  in  bond,  711. 

construction  of  those  in  insurance  policies,  738. 

how  affects  right  to  specific  performance,  895. 

compliance  with  as  prerequisite  to  specific  performance,  909. 

in  stock  subscription  made  before  incorporation,  1038. 

alleging  plaintiff's  performance  of,  1699. 

ability  to  pay  as,  1705. 

CONDITIONS  PRECEDENT, 
when  performance  is,  88. 
when  stipulations  of  contract  regarded  as,  89. 
what  matters  regarded  as,  90. 
examples  of,  93. ' 

when  arbitration  and  award  are  to  suit,  94. 
that  vendor  should  furnish  abstract  of  title  is  not,  95. 
to  complete  sale  of  goods,  96,  97. 

architect's  or  engineer's  certificate  of  approval  as,  100. 
performance  of,  107. 
part  performance  of,  107. 
illustrative  cases  of  part  performance  of,  108. 
waiver  of  performance  of,  109. 
in  contracts  for  work  and  labor,  121,  n. 
where  goods  are  to  be  delivered  in  installments,  122. 
when  conditions  in  subscriptions  to  stock  are,  125. 
pleading  performance  of,  134. 
to  becoming  stockholder  in  corporation,  208. 
to  liability  of  insurer,  246. 
warranty  in  nature  of,  248,  n. 
when  tender  is,  298. 
in  tender,  321. 

renunciation  as  cause  for  not  performing,  415. 
to  composition,  443. 
to  release,  481. 

payment  as  to  transfer  of  title,  559. 
performance  within  certain  time,  616. 
effect  of  offer  to  perform,  618. 
waiver  by  silence,  618. 
waiver  of,  783. 

when  tender  is  to  rescission,  792. 
to  liability  of  subscribers  for  stock,  1037. 
to  liability  of  stockholders,  1079. 
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to  right  of  recovery  against  carrier,  1507. 
demand  as,  1702. 

showing  excuse  for  not  performing,  1706. 
when  arbitration  is,  1724. 

CONDITIONS  SUBSEQUENT, 

when  conditions  in  subscriptions  to  stock  are,  125. 
in  deed,  subsequent  defeasance,  144. 
to  release,  481. 

CONDUCT, 

implied  contracts  arising  from,  14. 
acceptance  of  ofier  by,  57,  58. 
effect  in  creation  of  trust,  204. 
ending  or  changing  contracts  by,  771. 

CONFEDEEATE  NOTES, 

validity  of  contracts  relating  to,  1559. 

CONFESSION  OF  JUDGMENT, 
when  may  be  made,  17. 
when  void  as  to  creditors,  1094. 

CONFIDENCE, 

effect  on  false  representations,  798. 

how  affects  contracts  between  parties  in  confidential  relations,  827. 

CONFIDENTIAL  EELATIONS, 

effect  on  validity  of  deed,  825. 

effect  of  those  between  donor  and  donee,  832. 

effect  on  validity  of  gift,  832. 

parties  to  antenuptial  contract  occupy,  1299. 

persons  about  to  make  antenuptial  contract,  1300. 

how  affect  validity  of  deed,  1391. 

fraud  growing  out  of,  1756. 

effect  on  contracts,  1774. 

CONFINEMENT, 

constituting  duress,  1397. 

CONFLICTING  EVIDENCE, 
jury  to  decide,  1749. 

CONFLICTING  LAWS, 
as  to  usury,  1230. 

CONGEESS, 

power  to  pass  legal  tender  acts,  312. 

lobbying  in,  1532. 

impairing  obligation  of  contracts,  1633. 


INDEX.  2341 

[References  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  11,  §§  850-1779. '\ 
CONNECTING  CAREIEE, 

as  agent  of  first  carrier,  611. 
liability  for  negligence  of,  611. 
liability  of  original  carrier,  611. 
when  liable,  612. 

CONSENSUS, 

necessary  to  formation  of  contract,  65. 

CONSENT, 

when  necessary  to  constitute  one  a  debtor,  155. 

CONSIDERATION, 

as  an  element  of  a  contract,  1,  n. 

essential  to  valid  contract,  4. 

promise  must  be  supported  by,  4. 

examples  of,  4,  n. 

object  for  requiring,  5. 

inadequacy  as  bearing  on  question  of  fraud  or  undue  influence,  5. 

contract  under  seal  imports,  5. 

mutual  promises  as,  5. 

benefit  and  burden,  5,  n. 

for  oral  agreement  changing  written  contract,  6. 

when  can  not  be  varied  or  contradicted  by  parol,  32. 

parol  evidence  to  show  that  of  contract  partly  written  and  partly 

verbal,  31. 
parol  evidence  to  vary  that  expressed  in  written  contract,  32. 
parol  evidence  in  reference  to  where  it  is  contractual,  32,  n. 
as  affecting  right  to  withdraw  offer,  37. 
where  contract  is  accepted  by  conduct,  57. 
for  making  future  contract,  75,  n. 
seal  imports  one,  148. 
necessary  element  of  contract,  147. 
good  and  valuable,  147. 
definition  of,  147. 
rule  as  to  sealed  instruments,  148. 
in  contracts  in  restraint  of  trade,  149. 
when  not  imported  by  consideration,  149. 
how  affected  by  statutory  abolition  of  seals,  150,  151. 
executed  and  executory,  152. 
moral  obligation  as,  153. 
for  support  of  illegitimate  child,  153. 
when  moral  obligation  a  sufficient,  154. 
effect  where  accepted  involuntarily,  155. 
power  to  return  the  benefit,  156. 
existing  legal  obligation  aa,  157. 

of  contract  to  pay  public  officer  for  doing  his  duty,  157,  158. 
promise  to  new  party,  159. 
validity  of  past,  160. 


2342  INDEX. 

\_Beferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850  1779.] 
CONSIDERATION— Corefinued. 

moving  by  previous  request,  161. 

claim  barred  by  statute  of  limitations  as,  162. 

debt  barred  by  statute  of  limitations,  163. 

for  doing  what  another  is  bound  to  do,  164. 

for  payment  where  party  already  bound,  165. 

doing  that  which  one  is  bound  to  do  is  not,  165. 

for  promise  of  extra  pa)'  to  complete  contract,  166. 

promise  to  prevent  breach  of  contract  is  not,  166,  n. 

forbearance  as,  167. 

promise  to  extend  time,  168. 

illustrations  of  forbearance  to  sue,  169. 

for  forbearance  to  sue,  170. 

extension  by  paying  interest,  171. 

to  take  part  of  debt  in  release  of  all,  173. 

promise  of  indulgence,  173. 

for  settlement  of  disputed  and  doubtful  claims,  174. 

illustrative  cases  of  what  is  suflScient,  175. 

forbearance  where  the  claim  or  right  is  doubtful,  176. 

dismissing  a  suit  as,  177. 

mutual  promises  as,  178. 

for  promise  of  infant,  178. 

in  college  endowment  bond,  179. 

in  what  it  may  consist,  179,  n. 

rendering  future  services  may  be  a  good,  180. 

marriage  as,  181. 

illustrative  cases  of  marriage  as,  182. 

when  representations  may  be,  183. 

marriage  as  for  conveyances,  184. 

marriage  sufficient  for  promise  of  third  person,  185. 

illustrations  of  third  person's  promise  as,  186. 

marriage  as  that  for  dower,  187. 

naming  child  as,  188. 

change  of  name  as  a,  189. 

adequacy  of,  190. 

illustrative  cases  of  adequacy  of,  191,  192. 

inadequacy  in  equity,  193. 

as  affecting  right  to  specific  performance,  193. 

adequacy  of  in  contracts  with  expectant  heirs,  194. 

from  whom  it  must  move,  195. 

moving  from  plaintiff,  195. 

for  assumption  of  debt  by  third  person,  196. 

English  rule  as  to  whom  it  should  move  from,  197. 

restrictions  upon  American  rule  allowing  third  party  eo  sue,  199. 

party  interested  in  must  sue,  200. 

want  or  failure  of  in  contract  for  benefit  of  third  peirson  201 

gift,  203. 

gratuitous  subscriptions,  205. 

when  gratuitous  subscriptions  supported  by,  205. 
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supporting  stock  subscription,  210. 

sufficient  illustrated,  211,  212. 

illustrative  cases  of  sufficient,  213. 

doubtful  liability  as,  213. 

insufficient  illustrated,  214. 

when  note  given  for  past  services  without,  215. 

where  grantee  is  to  sell  for  grantor,  215. 

lor  covenant  of  seizin  accompanying  lease,  292. 

parol  proof  to  vary  that  in  written  deed,  386. 

how  affects  validity  of  an  accord  and  satisfaction,  428. 

effect  in  accord  and  satisfaction,  426. 

for  compromise  of  liquidated  demand,  434. 

illegal  claim  as  for  an  accord  and  satisfaction,  436. 

new  promise  based  on,  441. 

for  settlement  of  debt  by  third  person,  448. 

when  court  will  not  inquire  into,  448,  n. 

of  a  release,  457. 

parol  evidence  to  show  that  of  a  release,  457. 

seal  importing,  457,  n. 

equity  looking  into  that  given  for  a  release,  463. 

for  parol  lease,  464. 

how  affects  release  of  note,  472. 

for  extension  of  time  to  debtor,  release  of  surety,  485. 

for  promises  by  executors  and  administrators,  504. 

for  promise  .to  answer  for  debt  of  another,  505. 

how  should  be  expressed  in  written  memorandum,  506. 

for  oral  promise  to  indemnify  guarantor,  521. 

negotiable  promissory  note  imports,  521. 

when  memorandum  within  statute  of  frauds  must  show,  574. 

how  should  be  expressed,  574. 

determining  whether  contract  is  joint  or  several,  671. 

part  performance  where  it  is  labor  and  services,  699. 

parol  evidence  to  vary  that  in  deed,  736. 

when  parol  evidence  admissible  in  reference  to,  741. 

change  as  to,  777. 

for  extension  of  time  of  performance,  781. 

restoring  in  suit  for  rescission,  792,  793. 

rescinding  where  vendee  pays,  811. 

rescinding  for  inadequacy  of,  822. 

when  inadequacy  not  ground  for  rescission,  830. 

canceling  mortgage  for  want  of,  839. 

for  dismissal  of  criminal  prosecution,  841. 

how  affects  right  to  reformation,  869. 

how  affects  mistake  in  deed,  869. 

as  affecting  right  to  specific  performance,  887. 

essential  to  right  to  specific  performance,  903,  904. 

effect  of  recital  of  in  sealed  contract,  904. 

when  seal  expresses,  904,  n. 
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for  release  of  dower,  954. 
of  contract  for  personal  services,  957. 
corporation  paying  that  of  promoter's  contract,  1033. 
for  grant  by  city,  1205. 
for  composition  with  creditors,  1232. 
for  married  woman's  contract,  1250. 
for  conveyance  by  husband  to  wife,  1258. 
must  be  for  married  woman's  promise,  1285,  n. 
burden  of  showing  one  for  post-nuptial  settlement,  1303. 
for  wife's  contract  as  surety,  1306. 
as  affecting  question  of  wife's  suretyship,  1308. 
burden  of  showing  conveyances  between  husband  and  wife,  1317. 
for  extending  time  of  promissory  note,  1322. 
for  assignment  of  stock  to  wife  by  husband,  1334. 
for  ratification  by  infants,  1348. 
effect  where  infant  unable  to  restore,  1353. 
infant  restoring  on  disaffirming  contract,  1353,  1354. 
when  infant  is  bound  to  return,  1359. 
infant  restoring,  1371,  n. 

restoring  or  rescinding  deed  of  insane  person,  1388. 
agreement  for  support  as,  1391. 
for  contract  secured  by  duress,.  1401. 
rule  where  it  is  fraudulent,  1415,  1421. 
burden  of  showing  illegal,  1418. 
effect  where  illegal  in  part,  1421. 
rule  where  bad  part  can  not  be  severed,  1421. 
rule  where  it  is  unlawful,  1421. 
rule  where  it  is  immoral,  1421. 
rule  where  there  are  two,  but  one  is  illegal,  1422. 
rule  in  Texas  where  part  is  illegal,  1423. 
where  contract  in  part  violation  of  statute,  1425. 
illegal  vitiating  mortgage,  1425. 

separation  of  good  from  bad  in  illegal  contracts,  1426. 
consideration  founded  on  illegal  is  void,  1433,  n. 
prevention  of  criminal  prosecution  as,  1440. 
parol  evidence  admissible  to  show,  1440. 
gambling  consideration,  1470. 
for  note  given  on  wager,  1480. 
for  check  for  money  lost  at  cards,  1492. 
effect  where  it  rests  on  gambling  contract,  1494. 
for  reduced  rates  by  railroad  companies,  1506. 
for  agreement  by  trustee  to  resign,  1513. 
for  lobbying  contract,  1531 . 
for  post-nuptial  contract,  1546. 
for  note  given  to  withhold  testimony,  1550. 
restoring  in  contracts  against  public  policy,  1551. 
immoral,  illicit  intercourse  is,  1553. 
in  contract  for  slaves,  1560. 
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for  contract  in  restraint  of  trade,  1562,  1570. 

how  affects  contract  in  restraint  of  trade,  1564. 

contract  in  restraint  of  trade  must  be  founded  on  i566. 

for  restrictions  in  deeds,  1597. 

how  receipt  of  affects  Sunday  contract,  1619. 

how  illegal  affects  contract,  1626. 

for  land  grant  by  state,  1639. 

necessary  for  exemption  from  taxation,  1654. 

parol  evidence  to  show,  1687. 

written  contract  as  importing,  1690. 

pleading,  1690. 

when  burden  of  proof  on  defendant  to  show,  1690. 

pleading  that  on  which  parol  contract  is  based,  1690. 

when  special  averment  of  unnecessary,  1691. 

showing  illegality  under  the  general  issue,  1731. 

for  promise  to  forbear  suit,  1739. 

when  unlawful  must  be  pleaded,  J  740. 

CONSIGNEE, 

reasonable  time  to  unload  goods,  238. 

CONSOLIDATED  COMPANY, 
residence  of,  1126. 

judgment  in  personam  against  for  former  debts,  1127. 
liability  for  torts,  1127,  n. 
liability  for  debts,  1127,  n. 
powers  and  liabilities  of,  1129. 
rule  in  New  Jersey  as  to  liability  of,  1130. 
right  to  bonds,  1131. 
right  to  subscriptions,  1131,  n. 

CONSOLIDATION, 

land  company  making  with  railway  company,  967, 

right  of  stockholders  to  prevent,  987,  n. 

power  of  corporations  to  effect,  980. 

between  railway  companies,  1099. 

de  facto  corporation  created  by,  1109. 

is  statutory,  1124. 

irregularities  in,  1125. 

attack  on  de  facto,  1125. 

estoppel  to  question,  1125. 

residence  of  consolidated  company,  1126. 

taking  old  corporation  out  of  existence,  1127. 

new  corporation  as  successor  of  the  old  ones,  1127. 

effect  on  debts,  1127. 

when  right  of  exemption  from  taxation  passes  to,  1128. 

evidence  of,  1128. 

working  dissolution  of  old  companies,  1128. 
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powers  and  liabilities  of  consolidated  companies,  1129,  1130. 

rule  as  to  amount  of  capital  stock  on,  1130. 

consolidated  company's  right  to  bonds,  1131. 

when  dissenting  stockholders  bound  by,  1132. 

stockholders'  rights  in  case  of,  1132. 

of  railroads,  effect  of  illegal,  1451. 

of  corporations,  effect  of  unlawful,  1461. 

See  Rbokganization. 

CONSPIRACY, 

attacking  reorganization  on  ground  of,  1121. 
corporation  guilty  of,  1591. 

CONSTABLE, 

not  entitled  to  pay  for  performing  duty,  157. 

CONSTITUTION, 

what. debts  fully  within  the  limitation  in,  1170. 

railway  aid  bonds  violating,  1179. 

considering  in  determining  public  policy,  1500. 

monopoly  contrary  to,  1582. 

applies  to  contracts  by  the  state,  1642. 

police  power  subject  to,  1663. 

sense  in  which  term  contract  is  used  in,  1665. 

CONSTITUTIONAL  LAWS, 

laws  prohibiting  work  on  Sunday,  1611,  n. 

CONSTITUTIONAL  LIMITATION, 

against  making  debts  by  municipalities,  1170. 

taxpayer  enjoining  creation  of  debt  exceeding,  1171. 

on  municipal  debts,  injunction,  1171. 

effect  where  taxation  exceeds,  1193. 

on  municipal  debts,  contract  for  light  and  water,  1194. 

vahdity  of  bonds  in  excess  of,  1179. 

on  municipal  debts,  1208. 

CONSTITUTIONAL  PROTECTION, 

municipal  corporation  entitled  to,  1133. 

CONSTITUTIONAL  PROVISIONS, 

state  laws  impairing  obligation  of  contracts,  1631 . 

congress  not  prohibited  by  constitution  from  impairing  contracts,  1633. 

contracts  of  United  States  with  its  citizens,  1634. 

retroactive  laws,  1635. 

making  invalid  contracts  valid,  1936. 

vested  rights,  1637. 

affecting  marriage  and  divorce,  1638. 

land  grants  deemed  contracts,  1639. 
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CONSTITUTIONAL  PROVISIONS— Conifcued. 
laws  relating  to  interest  and  usury,  1640. 
effect  of  state  insolvent  laws  on  contracts,  1641. 
contracts  entered  into  by  a  state,  1642. 
as  to  election  and  appointment  of  oflBcers,  1643. 
as  affecting  licenses,  1644. 
as  affecting  bounties,  1644. 
affecting  charters  of  private  corporations,  1646. 
applicable  to  corporate  charter,  1647. 

when  power  to  repeal  or  modify  corporate  charter  is  reserved,  1648. 
in  regard  to  exclusive  privileges,  1650. 

obligation  of  charter  not  impaired  by  statute  regulations,  1649. 
construction  of  grant  of  exclusive  privileges,  1651 . 
corporate  charter  limiting  power  of  the  state  over  taxation,  1652. 
in  reference  to  exemption  from  taxation,  1653. 
consideration  necessary  for  exemption  from  taxation,  1654. 
immunity  from  taxation  not  transferable,  1655. 

distinction  between  repealable  and  irrepealable  exemptions  from  taxa- 
tion, 1656. 
in  reference  to  taxing  power,  1657. 
affecting  powers  of  public  corporations,  1658. 
in  reference  to  municipal  corporations,  1659. 
contracts  of  municipalities,  1660. 

effect  of  repeal  of  municipal  charter  on  rights  of  creditors,  1661. 
in  regard  to  right  of  eminent  domain,  1662. 
the  police  power  of  the  state,  1663. 
eHect  of  judicial  decisions,  1664. 
'  applies  to  judgments  as  contracts,  1665. 
change  of  interest  on  judgments,  1666. 
laws  affecting  the  remedy,  1667. 
changing  remedies,  effect,  1668. 
laws  delaying  the  collection  of  debts,  1669. 
laws  affecting  the  foreclosure  of  mortgages,  1670. 
in  respect  to  exemption  laws,  1671.         . 
statutes  of  limitation,  1672. 
the  Virginia  coupon  cases,  1673. 
the  fourteenth  amendment,  1674. 
limiting  or  forbidding  the  right  of  contract,  1675. 

CONSTRUCTION, 

of  reservations  and  exceptions  in  deeds,  16,  n. 
rule  of  for  ambiguous  contracts,  74. 
to  be  placed  on  words  in  a  release,  479. 
choosing  between  lawful  and  unlawful,  586,  n. 
of  words  "  from  and  after,''  638. 
of  corporate  charters  strict,  983. 
of  municipal  contracts,  1135. 
how  voluntary  assignment  to  be  construed,  1243. 
149 
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CONSTRUCTION—  Continued . 

of  grant  of  exclusive  privileges,  1651. 

of  Sunday  laws,  1613. 

becoming  a  part  of  the  statute,  1664. 

CONSTRUCTION  OF  CONTRACTS, 

intention  of  parties  ttie  cardinal  rule,  702. 

intent  as  ascertained  by  language  used,  703. 

construing  written  contracts,  704. 

when  oral  evidence  excluded,  704. 

when  omissions  will  not  be  supplied,  705. 

leaving  question  to  jury,  705. 

superseding  the  old  by  a  new  contract,  706. 

equity  of  reforming  mistakes,  707. 

error  of  the  parties,  707 . 

correcting  clerical  error,  707. 

reasonable  construction  to  be  adopted,  708. 

rejecting  words  and  clauses,  708. 

contract  to  be  upheld  if  possible,  709. 

necessary  implications,  710. 

whole  contract  to  be  considered,  711. 

those  made  by  correspondence,  711. 

construing  particular  clauses,  712. 

relation  of  parties  as  an  element  of,  712. 

surrounding  circumstances  as  an  element  of,  712. 

subject  matter  as  an  element  of,  712. 

reading  two  instruments  as  one,  713. 

words  to  be  given  their  ordinary  meaning,  714. 

when  ordinary  sense  of  words  does  not  control,  715. 

technical  words,  716. 

where  the  contract  is  capable  of  two  meanings,  717, 

effect  of  repugnancy,  718. 

regarding  words  as  surplusage,  718. 

effect  to  be  allowed  to  surrounding  circumstances,  71fl,  T20. 

by  the  parties,  721. 

when  proof  of  practical  construction  inadmissible,  T29 

object  of,  723. 

effect  of  practical  construction  by  the  partie-s,  723, 

by  parties,  estoppel,  724. 

parol  evidence  to  show  that  by  parties,  725. 

the  rule  contra  proferentem,  726. 

against  party  using  the  language,  726. 

how  grants  construed,  727. 

contracts  partly  written  and  partly  printed,  72g 

strict  rules  of  grammar  not  applicable,  730. 

effect  of  punctuation,  730. 

whether  contract  entire  or  severable,  731. 

whether  a  contract  is  several  or  joint,  732. 
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OONSTRUOTION  OF  CONTRACTS— ConJmMed. 
effect  of  laws,  customs  and  usages,  734. 
how  law  of  place  affects,  734. 
construction  of  deeds,  735. 
construction  of  insurance  contracts,  737,  738. 
building  contracts,  739. 
when  parol  evidence  is  admissible,  740. 
latent  and  patent  ambiguity,  742. 
function  of  judge  and  jury  respectively,  743. 
when  left  to  jury,  743,  74"}. 
oral  contracts,  745. 
contracts  of  sale  or  return,  746. 
of  sale  or  bailment,  746. 

CONSTRUCTION  OF  DEEDS, 
rules  for,  735,  736. 

CONSTRUCTION  OF  WARRANTIES, 
rule  for,  259,  260. 

CONSTRUCTIVE  ACCEPTANCE, 
in  sales,  562. 

CONSTRUCTIVE  DELIVERY, 
in  sales,  562. 

CONSTRUCTIVE  FRAUD, 

must  be  proved  as  alleged,  816. 

CONSTRUCTIVE  NOTICE, 

of  infancy,  coverture  and  unsoundness  of  mind,  1383. 

CONSTRUCTIVE  TRUSTS, 
statute  of  frauds,  528. 
in  favor  of  vendor  in  fraudulent  sales,  815. 
arising  in  favor  of  infant,  1359. 

CONTAGIOUS  DISEASE, 

compensation  of  teacher  while  school  closed  by,  217. 
effect  upon  performance  of  contracts,  230. 

CONTEMPORANEOUS  CONSTRUCTION, 

effect  of  that  by  the  parties,  721. 
parol  evidence  to  show,  725. 

CONTEMPORANEOUS  ORAL  AGREEMENT, 
effect  on  written  contract,  784. 

CONTEMPT, 

purchaser  at  judicial  sale  may  be  guilty  of,  568. 

in  bringing  suit  against  lunatic,  1382. 

where  there  is  an  appeal  from  injunction,  1762. 
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CONTEXT, 

considered  in  construing  contracts,  711. 

CONTINGENCY, 

nature  of  obligations  due  on,  474. 

CONTINGENT  EELEASE, 

when  there  may  be,  480. 

CONTINUANCE  OF  POSSESSION, 
as  part  performance,  697. 

CONTINUOUS  LINE, 

railway  companies  operating  their  roads  as,  1104. 

CONTRA  PROFEEENTEM, 
the  rule  of,  726. 

CONTRACT  RIGHTS, 

how  aSected  by  repeal  of  statute,  24. 

CONTEACTOR, 

duty  to  secure  architect's  certificate,  101. 

duty  as  to  performance  of  building  contracts,  110. 

rights  of  where  he  only  partly  performs,  110,  111. 

when  may  recover  on  quantum  meruit,  115. 

when  can  recover  j)ro  tanto,  220. 

when  not  discharged  by  part  performance,  232. 

liable  in  damages  for  not  properly  performing  contract,  233. 

when  not  liable  for  damages  from  following  plans  and  specifications, 

235. 
delay  caused  by  owner  excused,  239. 
what  is  sufficient  performance  by,  294. 
effect  of  giving  receipt  in  full,  384. 
how  must  apply  payments,  396. 
when  may  rescind,  421. 
effect  of  delay  by,  621. 
bound  by  written  contract,  703,  n. 
when  may  recover  for  extra  work,  1034. 
duty  to  look  at  ordinance  on  which  claim  is  based,  1149. 
municipality  requiring  bond  of,  1151. 
risks  in  contracts  with  municipal  corporations,  1151. 
enforcing  assessment  for  street  improvement,  1152. 
liability  of  municipal  corporations  to  and  for,  1153. 
effect  where  his  bondsmen  are  interested  in  contract,  1154. 
bringing  mandamus  to  compel  city  to  collect  assessments,  1191. 
validity  of  combination  by,  1539. 
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CONTRACTS, 

elemeats  of,  1. 

definition  of,  1. 

party  must  understand  same,  1,  n. 

complete  before  formally  written,  2. 

letters  and  telegrams  as  means  of  making,  2. 

rule  as  to  written  draft  of,  3. 

who  has  burden  of  proof  to  show  completion  of,  3. 

when  reduction  to  writing  essential  to  completion  of,  3,  n. 

consideration  essential,  4. 

mutual  promises  as  consideration,  5. 

execution  and  form  of,  7. 

delivery  of,  8. 

classified  and  distinguished,  11. 

sealed,  12. 

effect  of  sealing  one  not  requiring  seal,  13. 

when  they  are  express  or  implied,  14. 

implied  ones  distinguished,  15. 

reservations  and  exceptions  in,  16. 

in  form  of  warrant  of  attorney  valid,  18. 

merger  of  in  judgment,  19. 

statutes  as,  23. 

treaties  as,  24. 

constitutional  protection  against  impairment  of,  24,  n. 

state  grants  as,  25. 

written  evidence  of  is  the  best,  26. 

when  parties  estopped  by  terms  of,  27. 

parol  evidence  to  assist  in  construction  of,  28. 

written  excluding  parol  evidence,  29. 

in  a  foreign  language,  30. 

part  in  writing  and  part  in  parol,  31. 

when  parol  evidence  admissible  although  it  is  written,  31. 

notice  and  assent  as  evidence  of,  33. 

circumstantial  evidence  of,  34. 

general  nature  of,  35. 

when  offer  of  reward  becomes,  41. 

delivery  essential,  50. 

example  of  sufficient  execution,  50,  n. 

acceptance  by  conduct,  57. 

complete  on  posting  of  letter,  59. 

when  letters  constitute,  62. 

negotiation  of  by  telegraph,  63. 

when  formal  writing  not  necessary  to  complete,  64. 

by  letters  and  telegrams,  64. 

substance  not  form  to  be  regarded,  65. 

when  form  of  not  material,  65. 

place  of,  66. 

when  valid  without  acceptance  and  delivery,  68. 

must  possess  mutuality,  71. 
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CONTRACTS—  Continued. 

certainty  as  requisite  to,  72. 

courts  sustaining  uncertain  ones  if  possible,  73. 

rule  of  construction  for  uncertain  ones,  74. 

to  make  future  contracts,  75. 

effect  of  stipulations  reducible  to  certainty,  77. 

uncertainty  as  to  time,  80. 

void  for  uncertainty,  80. 

stipulation  into  submit  to  arbitration,  94. 

right  of  approval  to  be  exercised  reasonably,  104. 

right  of  approval  not  to  vary,  105. 

form  of  for  conditional  sale,  136. 

can  not  be  contradicted  by  proof  of  local  usage,  140,  n. 

consideration  necessary  element  of,  147. 

moral  obligation  as  consideration  for,  153,  n. 

forbearance  to  sue,  171. 

mutual  promises  of  parties  as  consideration  for  each  other,  178,  n. 

valid  patent  as  consideration  for,  192. 

termination  of  by  dissolution  of  corporation,  217. 

effect  where  performance  rendered  impossible,  235. 

strike  as  excuse  for  non-performance,  238. 

provision  excepting  impossibility,  243. 

payable  in  gold  or  silver  dollars,  815. 

how  affected  by  statute  of  frauds,  503. 

presumptions  in  favor  of  validity  of,  547. 

correspondence  as  evidence  of,  575. 

law  of  place  governing,  584. 

city  ordinances  becoming  a  part  of,  587. 

law  of  forum  governs  the  remedy,  595. 

duty  of  party  to  read,  613. 

when  time  is  of  essence  of,  616. 

when  time  not  of  the  essence  of,  619. 

joint,  several,  and  joint  and  several,  668. 

made  by  correspondence,  706. 

courts  will  not  make  for  parties,  707.  ' 

to  be  upheld  if  possible,  709. 

when  two  may  be  construed  together,  713. 

effect  of  execution  in  duplicate,  713. 

parties  giving  construction  to,  721. 

construction  of  those  partly  written  and  partly  pripted,  728. 

written  part  controlling  printed,  729. 

whether  entire  or  severable,  731. 

whether  several  or  joint,  732. 

when  entire  and  indivisible,  733. 

custom  as  an  element  of,  747. 

can  not  be  made  by  mere  custom,  755. 

ending  or  changing  by  conduct,  771. 

validity  of  one  based  on  illicit  intercourse,  842. 

nature  and  effect  of  reformation  of,  852. 
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CONTRACTS—  Continued. 

not  reformed  into  new  one,  855. 

mistake  in  reducing  to  writing,  866. 

reforming  those  with  corporations,  867. 

mutuality  essential  to  specific  performance,  885. 

parties  to  be  judges  of  advantage  derived  therefrom,  896. 

when  must  be  enforced  as  an  entirety,  921. 

partial  enforcement  of,  921. 

effect  of  laches  where  contract  speculative,  926. 

to  be  definite  and  certain  for  specific  performance,  945. 

with  feeble-minded  persons,  1394. 

distinguished  from  lobbying,  1533. 

public  policy  against  courts  lightly  interfering  with,  1572,  n. 

law  becoming  a  part  of,  1640. 

effect  of  state  insolvent  laws  on,  1641 . 

not  created  by  appointment  of  public  officer,  1643. 

how  affected  by  judicial  decisions,  1664. 

effect  of  judgment  based  on,  1665. 

when  judgments  treated  as,  1666. 

how  affected  by  change  of  exemption  laws,  1671. 

leaving  parties  free  to  make,  1675. 

law. limiting  or  forbidding  right  of,  validity,  1675. 

whether  action  on  or  on  tort,  1676. 

what  actions  on  survive  party's  death,  1679. 

setting  out  in  pleading,  1685. 

delivery  of,  when  implied,  1686. 

how  affected  by  change  in  judicial  decisions,  1711. 

measure  of  damages  for  breach  of,  1720. 

See  Specific  Pebformance  ;   Impossible  Conthacts. 

CONTEACTS  AGAINST  PUBLIC  POLICY, 
public  policy  defined,  1498. 
rule  where  there  is  doubt,  1498. 
rules  not  arbitrary,  1499. 
receiving  benefits  as  estoppel,  1499. 
what  ones  are,  1500. 
how  to  determine  what  ones  are,  1500. 
lottery  schemes  are,  1501. 

common  carrier's  stipulation  from  non-liability,  1502. 
rule  in  Wisconsin  as' to  contracts  of  carriers,  1503. 
rule  in  Nebraska  and  Ohio  as  to  carrier's  contracts  against  liability, 

1504. 
carrier's  stipulations  against  liability,  1505. 
rule  in  Missouri  as  to  carrier's  contracts,  1506. 
rule  in  Indiana  as  to  contracts  of  carriers  exempting  themselves  from 

negligence,  1506. 
rule  in  federal  courts  as  to  carriers  contracting  against  liability,  1507. 
rule  as  to  interstate  shipments,  1508. 
limiting  time  to  exercise  the  remedy,  1509. 
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railroad  exemptions  for  setting  fires,  1510. 

executor's  assignment  of  fees,  1511. 

marriage  brokerage,  1512. 

tempting  agent  or  trustee  to  disloyalty  to  principal,  1513. 

by  railroad  manager  against  bis  principal,  1514. 

indemnifying  executors  against  contemplated  waste,  1515. 

agreements  by  real  estate  agents  to  divide  commissifms,  1516. 

agreements  to  build  railroad  station  at  particular  piace,  1517. 

paying  officer  to  influence  corporate  action,  1518. 

promoter's  secret  contracts,  1519. 

combinations  to  increase  prices,  1520. 

violating  federal  statute  against  monopolies,  1521. 

railroad  agreements  preventing  competition,  1522. 

railway  rebates,  1523. 

corruptly  obtaining  contracts  or  employment,  1521. 

by  director  to  keep  another  as  permanent  officer,  1525. 

personating  physicians  and  other  frauds  on  the  public,  1526. 

procuring  appointment  of  administrator,  1527. 

agreement  to  make  stranger  an  heir,  1528. 

contracts  to  procure  legislation,  1529. 

corrupt  inducements  to  vote,  1530. 

lobbying  contracts,  1531. 

lobbying  in  the  federal  congress,  1532. 

contracts  distinguished  from  lobbying,  1533. 
contracts  inconsistent  with  impartial  justice,  1534. 

as  to  pleading  usury,  1535. 

contracts  to  procure  testimony,  1536. 

agreement  to  procure  testimony,  1537. 

preventing  bidding  at  official  sales,  1538. 

to  prevent  bidding  at  auction  sales,  1539. 

illustrative  cases  of  those  made  to  stifle  bidding  at  public  auction,  1540. 

champerty  and  maintenance,  1541 . 

champertous  agreement  as  against,  1542. 

contracts  promoting  family  concord,  1543. 

contracts  relating  to  divorce,  1544. 

inducing  discontinuance  of  divorce  proceedings,  1545, 1546. 

contract  to  pay  divorced  wife  while  unmarried,  1547. 

compounding  a  felony,  1548. 

when  contract  compounding  felony  is  not  void,  1549. 

agreements  to  stifle  prosecution,  1550. 

restoring  consideration,  1551. 

validity  of  promise  not  to  prosecute  witness,  1552. 

immoral  consideration,  illicit  intercourse,  1553. 

past  immoral  acts  as  consideration  for  contract,  1554. 

letting  house  for  brothel,  1555. 

contract  for  prostitute's  board,  1555. 

lease  made  for  immoral  purposes,  1556. 

recruiting  business  contracts,  1557. 
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CONTRACTS  AGAIN&T  PUBLIC  POLICY— Continued. 
contracts  with  public  enemies,  1558. 
circulation  of  confederate  notes,  1559. 
validity  of  contracts  for  slaves,  1560. 
particeps  criminis,  enforcing  valid  part,  1561. 
can  not  be  ratified,  1604. 

CONTRACTS  BY  AND  WITH  PUBLIC  OFFICERS, 

agreements  to  control  elections  or  appointments,  1598. 

mortgage  to  secure  compensation  for  appointment,  1600. 

influencing  conduct  of  officers  for  gain,  1601. 

magistrate  contracting  for  part  of  stolen  property,  1602. 

assignment  of  official  salary  before  it  is  earned,  1603. 

ratification,  1604. 

illegal  agreements  regarding  fees,  1605,  1606. 

deputy's  agreement  to  divide  his  fees  with  principal,  1607. 

contracts  with  government  agents,  1609. 

inducing  sheriff  to  discharge  from  arrest,  1610. 

CONTRACT  FOR  PERSONAL  SERVICE, 
enjoining  breach  of,  1760. 
how  to  enforce,  1760. 

CONTRACTS  FOR  THE  BENEFIT  OF  CREDITORS, 

See  Composition  WITH  Ceeditoes  ;  Voluntaky  Assignments. 

CONTRACTS  FOR  SALE  OF  REAL  ESTATE, 
wife's  contracts  for,  1314. 

CONTRACT  FOR  SALE, 

distinguished  from  contract  for  work  and  labor,  555. 

CONTRACTS  ILLEGAL  BY  STATUTE, 
void  as  against  public  policy,  1441. 
negotiable  instruments  violating  statutes,  1442. 
not  enforcible,  1443. 
rule  where  illegality  not  pleaded,  1443. 
violations  of  federal  statutes,  1444. 
violation  of  penal  laws,  1445. 

contracts  void,  although  not  expressly  made  so  by  statute,  1446. 
requiring  performance  of  forbidden  acts,  1447. 
where  the  contract  is  declared  void,  1448. 
where  statute  points  out  consequence  of  its  violation,  1449. 
illustrative  cases  of,  1450. 

party  pleading  illegality  not  to  retain  benefits,  1451. 
violation  of  liquor  laws,  1452. 
ratification,  1453,  1454. 

partnership  with  licensed  liquor  dealer,  1455. 
where  business  not  wholly  in  liquors,  1456. 
knowledge  of  vendee's  intent- to  violate  law,  1457. 
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CONTRACTS  ILLEGAL  BY  ST A.TVTE— Continued. 
rule  in  New  Hampshire,  1458. 
sale  of  lottery  tickets,  1459. 
when  lottery  not  construed  illegal,  1460. 
unlawful  consolidation  of  stock,  1461. 
physicians  and  plumbers  acting  without  license,  1462. 
rights  of  non-resident  physicians,  1464. 
minors  working  in  factories,  1465. 

CONTRACTS  IN  RESTRAINT  OF  TRADE, 
general  consideration,  1562. 
presumption  as  to  validity,  1562. 
must  be  reasonable,  1562,  n. 
consideration  of  policy,  1563. 
when  restraint  is  valid,  1564, 
how  affected  by  consideration,  1564. 
reasons  supporting,  1564. 
two  grounds  of  public  policy,  1565. 
injury  to  party  restrained,  1565. 
injury  to  public,  1565. 
illustrative  cases  of,  1565,  1566,  n. 
earlier  rule  as  to  validity,  1566. 
restraint  must  be  only  partial,  1566. 
must  be  founded  upon  valuable  consideration,  1566. 
must  be  reasonable,  1566. 
must  not  be  oppressive,  1566. 
the  present  English  rule,  1567. 
reasonableness  as  affecting  validity,  1567. 
when  against  public  policy,  1567,  n. 
federal  doctrine,  1568. 
when  does  not  create  monopoly,  1568. 
the  modern  and  American  rule,  1569. 
injury  to  the  publia,  1569. 
creation  of  monopolies,  1569. 
partial  and  complete  restraint,  1569. 
modern  rule  more  favorable  to,  1569. 
consideration  for  such  contracts,  1570. 
liquidated  damages  for  breach  of,  1570. 
limit  as  to  space,  1571. 
reasonableness  a  question  of  law,  1571. 
as  to  particular  locality,  1571. 
contracts  limiting  as  to  time,  1572. 
limit  of  time  not  essential,  1573. 
injunction  to  enforce,  1573,  n. 
by  bankers,  1573,  n. 
by  school  teachers,  1573,  n. 
by  dentists,  1573,  n. 
by  druggists,  1573,  n. 
tavern  keepers  executing,  1573,  n. 
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CONTRACTS  IN  RESTRAINT  OF  TUAjyE— Continued. 
by  photographers,  1573,  n. 
by  publishers,  1573,  n. 
by  milHners  and  dressmakers,  1573,  n. 
contracts  with  employes,  1574. 
protecting  the  purchaser  of  good-will,  1575. 
injunction  to  prevent  violation  of,  1575. 
illustrative  cases  of,  1575. 
time  and  space  as  affecting,  1575. 
by  partnership,  1575. 
efiect  of  sale  of  patent,  1576. 
as  to  manufacturing,  1576,  n. 
such  contracts  divisible,  1578. 
monopolies,  1579,  1580. 

granting  exclusive  right  of  way  to  railway  company,  1579. 
corporate  partnerships,  validity,  1581. 
contracts  restraining  sale  of  necessaries,  1582. 
trusts,  recent  decisions,  1583. 
trusts,  technical  and  legal  monopolies,  1585. 
combinations  to  limit  production  and  control  price,  1585. 
combinations  among  business  men,  1586. 
decisions  holding  combinations  valid,  1587. 
the  test  question,  1588. 
forming  combination,  1588.  _ 
contracts  intended  to  suppress  competition,  1588. 
when  combination  no  defense  to  action  for  goods  sold,  1589. 
contracts  void  as  preventing  competition,  1590. 
corporation  and  partnership  prevented  from  making,  1591. 
no  relief  to  particeps  criminis,  1592. 

agreements  for  exclusive  service  and  exclusive  dealings,  1593. 
protecting  trade  secrets  and  patent  rights,  1594. 
by-law  of  the  associated  press,  1595. 
restrictions  in  deeds  and  leases,  1596. 
restrictions  in  deeds,  1597. 
enforcing,  1757. 
enjoining  physician  from  violating,  1759. 

CONTRACTS  MADE  ON  SUNDAY, 

See  Sunday  Contracts. 

CONTRACTS  MADE  UNDER  DURESS, 

where  threats  operate  on  affections,  1402. 

CONTRACTS  OF  AFFREIGHTMENT, 
law  of  what  place  governs,  615. 

CONTRACTS  OF  BUILDING  AND  LOAN  ASSOCIATIONS, 
See  Building  and  Loan  Associations. 
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CONTRACTS  OF  CARRIERS, 

how  law  of  place  affects,  610. 

See  CAREiEEf!;    Common  Caekibrs. 

CONTRACTS  OF  CORPORATIONS, 
corporate  power  to  make,  963. 
gas  company's  power  to  mortgage,  964. 
implied  powers  of  corporations,  965. 
charter  as  contract,  965. 
incidental  or  implied  powers,  966,  967. 
seal  to,  968. 

acknowledgment  of,  968. 
presumption  as  to  validity  of  execution,  969. 
corporate  seal  essential  to  Tennessee  conveyances,  970. 
assignment  of  lease  by  treasurer,  971. 
effect  of  attaching  corporate  seal,  971. 
statutory  requirements,  972. 
when  must  \)e  in  writing,  972. 
when  must  be  under  seal,  972. 
how  to  plead,  972. 
informal  change  of  name,  973. 
notice  of  meeting  at  which  contract  is  made,  974. 
contracts  made  before  incorporation,  975. 
charter  as  contract  with  the  state,  976. 
exclusive  right  not  granted  by  charter,  976. 
insurance  policy  as  a  contract,  977. 
contracts  with  president's  signature,  978. 
chattel  mortgage  as  personal  act  and  deed  of  president,  979. 
rule  and  test  of  ultra  vires,  980. 
Massachusetts  rule  as  to  ultra  vires  contracts,  982. 
acts  ultra  vires,  Connecticut  definition,  983. 
who  may  object  to  ultra  «ijces  contract,  983. 
ultra  vires  lease  or  sale  of  franchise,  984. 
ultra  vires  contract  of  public  corporation,  985. 
when  stockholders  estopped  to  attack  ultra  vires,  986. 
corporate  sale  in  violation  of  charter,  987. 
illustrations  of  acts  not  ultra  virea,  988. 
voting  trust  agreements,  989. 
guaranteeing  contracts  of  other  corporations,  990. 
when  may  invest  in  stock  of  another  corporation,  991. 
ultra  vires  stock  subscriptions,  993. 
ultra  vires  defense  not  favored,  994. 
rule  as  to  ultra  vires  where  benefits  are  received,  995. 
contracts  to  prevent  competition,  998. 
appointing  agents,  998. 
directors  ratifying,  998. 
authority  from  by-laws,  999. 
limitations  in  by-laws,  999. 
apparent  authority  of  agents,  1000. 
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CONTEACTS  OF  OORPOEATIONS-C'oMJinjied. 

authorizing  agent  by  resolution  of  board  of  directors,  1001. 

execution  of  mortgage  by  corporate  officers,  1002. 

estoppel  to  deny  officer's  authority,  1003. 

ratification  of  officers'  unauthorized  acts,  1004. 

agent's  authority  from  corporate  acquiescence,  1005. 

ratification  of  agent's  contract,  1006. 

president  to  act  as  authorized  by  directors,  1008. 

president's  general  authority,  1009. 

contracts  by  general  manager,  1010. 

contracts  by  president,  1010. 

treasurer's  implied  power  to  make  notes,  1011. 

contracts  made  by  principal  stockholders,  1012. 

how  far  corporation  bound  by  officer's  acts  and  knowledge,  1013. 

directors  as  trustees,  1014. 

directors  contracting  with  themselves,  1014. 

directors  buying  claims  against  the  corporation,  1015. 

directors  acting  for  or  against  the  corporation,  1017. 

when  broker  may  represent  both  parties,  1018. 

directors  representing  two  corporations,  1018. 

when  contracts  with  directors  are  beneficial,  1019. 

corporation  liable  for  benefits  received  despite  irregularities,  1020. 

whether  directors  may  act  in  foreign  state,  1021. 

a  director  as  seller  to  himself,  1022. 

directors  voting  themselves  salaries,  1023. 

contract  for  director's  benefit  voidable,  not  void,  1024. 

officers  selling  official  influence,  1026. 

authority  of  warehouse  company  officer  to  receipt  for  his  own  goods, 

1027. 
where  contract  with  directors  is  executed,  1028. 
enjoining  the  directors  at  the  suit  of  stockholders,  1029. 
injunction  by  stockholders  to  prevent  making  of,  1029. 
contracts  by  promoters,  1030,  1031. 
personal  liability  of  promoters,  1032. 
corporation  adopting  promoters'  contract,  1033. 
officer's  compensation  for  extra  services,  1034. 
employment  of  counsel  by  vice-president,  1035. 
subscription  for  stock  as  a  contract,  1086. 
shareholders'  contract  mutual,  1036. 
conditions  precedent  to  subscriber's  liability,  1087. 
subscriptions  for  stock  before  incorporation,  1038. 
effect  of  irregular  incorporation,  1089. 
when  subscriber  estopped  to  question  incorporation,  1040. 
withdrawal  of  subscription,  1042. 
subscriptions  procured  by  fraud,  1043. 

laches  in  objecting  to  contract  of  subscription  secured  by  fraud,  1044. 
transfer  of  shares  of  stock,  1045. 

disclosing  corporate  insolvency  as  between  stockholders,  1046. 
de  facto  corporations,  1047. 
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'CONTRACTS  OF  CORPORATIONS— Contfetied. 

by  de  facto  officers,  1049. 

proving  officer's  authority  where  official  minutes  are  lost,  1050. 
making  of  notes,  etc.,  by  president  and  secretary,  1051. 
corporate  liability  on  stock  certificates,  1052,  1053. 

See  CoEPORATioNS ;  Debts  of  Coeporatioxs. 

CONTRACTS  OF  INDEMNITY, 
statute  of  frauds  as  to,  520. 

CONTRACTS  OF  INFANTS, 

distinction  between  executory  and  executed  contracts,  1344. 
void  or  voidable,  1345. 

defense  of  infancy  available  for  infants  only,  1346. 
ratification  inferred  from  acts,  1347. 
consideration  for  ratification,  1348. 
ratifying  mortgage  by  paying  interest,  1349. 
ratification  of  mortgage  by  recitals,  1350. 
ratifying  deed,  1351. 

infant's  acquiescence  as  ratification,  1352. 
knowledge  of  facts  as  ratification,  1352. 
restoring  consideration  by  infant,  1353. 
burden  of  proof  to  show  fairness  of,  1354. 
restoring  consideration  on  seeking  rescission,  1354. 
how  affected  by  fraud,  1355. 
infant's  recovery  of  what  he  has  paid,  1355. 
mutual  rescission,  1355. 

rule  where  infant  unable  to  make  restoration,  1355. 
reasonable  time  for  disaffirmance,  1356. 
reasonable  time  for  infant  wife  to  disaffirm,  1357. 
disaffirmance  by  action  to  rescind,  1358. 
what  ones  may  be  avoided,  1358. 
estoppel  to  disaffirm,  1359. 
fraud  as  estoppel,  1360. 

disaffirming  deed  within  statutory  limitation,  1361. 
disaffirming  mortgage  of  personalty,  1362. 
disaffirming  stock  transactions,  1363. 
disaffirming  partnership  contracts,  1364. 
disaffirming  contract  to  work,  1365. 
injunction  to  protect,  1365. 
for  necessaries,  1366. 
when  liable  on  quantum  meruit,  1367. 

rule  in  Connecticut,  North  Carolina  and  Massachusetts  as  to  necessa- 
ries, 1368. 
infancy  as  a  defense  to  torts,  1369. 
tort  in  falsely  representing  age,  1370. 
mechanic's  lien  on  infant's  property,  1371. 
burden  of  proving  infancy,  1372. 
guardian's  appointment  not  retroactive,  1373. 
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IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  550-^779.] 
CONTRACTS  OF  INFANTS -OoretoMeo!. 
English  relief  act  applied,  1374. 
breach  of  marriage  promise,  1375. 
infant  as  party  to  settlements,  1376. 
apprenticeship  agreements,  1377. 

CONTRACTS  OF  LUNATICS, 

test  of  mental  capacity,  1378. 

evidence  of  mental  capacity,  1379. 

inquisition  in  lunacy,  1380. 

after  decree  in  lunacy,  1380. 

right  of  grantee  in  lunatic's  deed,  1381. 

after  lunacy  adjudged  are  void,  1382. 

debts  and  liabilities  made  before  lunacy,  1382. 

settlements  with  lunatics  for  injuries,  1384. 

gifts  by  person  of  unsound  mind,  1385. 

effect  of  monomania,  1386. 

effect  of  imbecility,  1386. 

delusions  of  donor  as  to  subject  of  gift,  1387. 

instrument  executed  before  notice  of  insanity,  1388. 

where  party  committed  to  asylum  without  inquisition,  1389. 

deeds  by  insane  persons  void  at  law,  1390. 

dealing  with  persons  known  to  be  insane,  1392. 

restoring  benefits  on  rescission,  1403. 

mental  condition  when  married,  1405. 

for  necessaries,  1407. 

sale  of  a  lunatic's  real  estate  to  pay  his  debts,  1409. 

CONTRACTS  OF  MARRIAGE, 
part  performance  of,  700. 

CONTRACTS  OF  MARRIED  "WOMEN, 
void  where  no  separate  estate,  1250. 
rule  in  New  York  in  reference  to,  1251. 
ratification  after  emancipation,  1252. 
ratifying  void  contracts  after  discoverture,  1253. 
made  for  necessaries,  1254. 

rule  in  New  York  and  Indiana  as  to  necessaries,  1255. 
necessaries  for  wife  living  separate,  1256. 
conveyances  from  husband  to  wife,  1257. 
consideration  for  conveyance  by  husband  to  wife,  1258. 
debt  of  husband  to  wife  as  consideration  for  conveyance,  1259. 
conveyance  to  wife  by  insolvent  husband,  1260. 
conveyance  by  husband  where  land  belongs  to  wife,  1261. 
husband's  transfers  to  wife  scrutinized,  1262. 
delivery  of  deed  from  husband  to  wife,  1263. 
husband's  gifts  to  wife,  1264. 
gifts  to  wife  where  husband  is  in  debt,  1265. 
gifts  by  wife  to  husband,  1266. 
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[Beferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.'] 
CONTRACTS  OF  MARRIED  'WOWE.'S— Continued. 
gifts  of  rents  or  principal  to  husband,  1267. 
gifts  between  spouses  in  Louisiana,  1268. 
alienation  of  dowry,  1268. 
loans  by  wife  to  husband,  1269,  1270. 
purchases  on  credit,  1271. 
rule  in  Pennsylvania,  Missouri,  and  Vermont  as  to  power  to  acquire 

and  hold  property,  1272. 
rule  in  Texas  as  to  power  to  acquire  separate  estate,  1273. 
mortgage  to  secure  borrowed  money,  1275. 
borrowed  money  as  separate  estate,  1275. 
earnings  from  keeping  boarders,  1276. 
when  may  sue  for  their  separate  earnings,  1276. 
suing  to  recover  from  boarder,  1277. 
with  husbands,  as  to  ownership  of  earnings,  1277. 
husband's  use  of  her  land  and  horses,  1278. 
evidence  of  wife's  separate  property,  1282. 
liability  for  improvements  on  separate  estate,  1284. 

suing  wife  on  covenant,  as  separate  estate  contract,  1285. 

separate  estate  liable  for  expenses  in  divoice  suit,  1286. 

employing  attorney  in  divorce  suits,  1280. 

charging  or  disposing  of  separate  estate,  1287. 

where  she  has  only  life-estate  in  separate  propert>-,  1287. 

parol  ones  valid,  1287,  n. 

rule  in  Florida  as  to  charges  against  separate  estate,  112S8. 

as  to  separate  property,  rule  in  Virginia,  North  Car.ilina  and  Alabama, 
1289. 

when  separate  estate  must  be  expressly  charged,  I'-IDO. 

rule  in  New  York  as  to  charges  against  wife's  separate  estate,  1291. 

separate  estate  notes,  1292. 

note  secured  by  fraud,  1292. 

possession  of  chattels  as  notice,  1293. 

wife's  chattels  in  husband's  possession,  1294. 

employing  agents,  1295. 

husband  as  wife's  agent,  1296. 

specific  performance  of,  1296. 

evidence  of  husband's  agency,  1297. 

antenuptial  contracts  liberally  construed,  1299. 

ratification  of  antenuptial  contract  after  marriage,  1301. 

post-nuptial  settlement  after  antenuptial  promise,  1302. 

post-nuptial  settlements  presumed  to  be  void  as  to  creditors,  ]:;o.i 

wife  as  husband's  surety,  1304. 

illustrative  cases  of  contracts  as  surety,  1305. 

as  surety  in  Nebraska,  Georgia  and  Kentucky,  1306. 

as  surety,  rule  in  Indiana  and  Tennessee,  1307. 

her  suretyship  a  question  of  fact,  1308. 

conveyance  in  fraud  of  future  husband,  1309. 

wife's  right  of  disposition,  1310. 
formalities  of  their  deeds,  1311. 
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CONTRACTS  OF  MARRIED  VfOMElH— Continued. 
conveying  real  estate,  1312. 

in  regard  to  real  estate  without  acknowledgment,  1311. 
wife's  contracts  to  convey,  1314. 
direct  conveyances  between  husband  and  wife,  1315. 
for  husband  to  release  curtesy,  1316. 
Florida  conveyances  by,  1318. 
securing  husband's  debts,  1318. 
conveying  wife's  separate  realty,  1319. 
conveying  property  after  separation  from  husband,  1320. 
mortgages  by,  1321. 
consideration  for  her  mortgage,  1322. 
in  reference  to  borrowed  money,  1322. 
mortgage  in  Louisiana  of  wife's  separate  property,  1323. 
sale  of  wife's  personalty,  1324. 
sale  of  equitable  estate,  1324. 
notes  between  husband  and  wife,  1325. 
indorsements,  1325. 

wife's  indorsement  of  husband's  note,  1326. 
husband's  note  to  wife  under  California  code,  1327. 
in  trade,  1328. 

partnership  with  others  than  husband,  1329. 
to  answer  for  liability  of  another,  1329. 
by  engaging  in  mercantile  partnership,  1330. 
her  mutual  account  with  partnership,  1331. 
wife's  contracts  in  partnership  with  husband,  1332. 
forming  partnership,  1333. 
stock  dealings  between  husband  and  wife,  1334. 
assignment  of  policy  on  husband's  life,  1335. 
wife's  contract  of  separation  from  husband,  1336. 
disposing  of  community  property,  1337, 1338. 
community  property  charges  and  debts,  1339. 
in  reference  to  estates  by  entireties,  1340. 
wife  as  tenant  in  common  with  husband,  1341. 
effect  of  divorce  on  estate  by  entirety,  1342. 
actions  between  husband  and  wife,  1343. 

CONTRACTS  OF  MUNICIPAL  CORPORATIONS, 

they  are  not  in  contract  relation  with  state,  1133. 
compliance  with  city  charter  or  statute,  1134. 
how  affected  by  general  statute,  1135. 
agents  to  act  as  prescribed  by  statute,  1136. 
officers  making  where  there  is  an  emergency,  1136. 
power  of  police  board,  1137. 
implied  and  incidental  municipal  powers,  1138. 
distinguished  from  those  of  mere  private  corporations,  1139. 
implied  obligation  to  do  justice,  1140. 
health  ordinances  and  contracts,  1141. 
150 
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CONTRACTS  OF  MUNICIPAL  CORPORATIONS— CojiJimied. 
municipal  ordinances  considered,  1142. 
impairing  contracts  by  subsequent  ordinance,  1143. 
effect  of  police  power,  1143. 
when  resolution  of  council  not  a  contract,  1144. 
fraudulent  contracts,  1145. 
ratifying  fraudulent  contracts,  1145. 
contracts  by  township  trustees,  1146. 
contracts  by  committees,  1146. 
proving  school  district  contracts,  1147. 
limitations  as  to  time,  1148. 

persons  contracting  with  city  put  on  inquiry,  1149. 
estoppel  by  use,  1150. 
contractor's  risks  in,  1151. 
extra  services  in  building  contracts,  1151. 

contractor's  enforcement  of  assessments  for  street  improvement,  1152. 
liabilities  to  and  for  contractors,  1153. 
contractor's  bond,  1154. 
assigned  contract,  1154. 
city  succeeding  to  village,  1155. 
authorized  official  action  is  conclusive,  1155. 
presumption  that  they  were  authorized,  1155. 
strict  rule  as  to  ultra  vires,  1156. 
when  they  are  ultra  vires,  1156. 

misappropriation  of  property  held  for  public  use,  1157. 
granting  a  monopoly,  1158. 
granting  franchise  for  private  purpose,  1158. 
ultra  vires  employment  of  physician  by  health  board,  1159. 
appropriating  street  for  railroad.  1160. 
ratifying  ultra  vires  and  informal  contracts,  1160. 
when  ultra  vires  and  informal  can  not  be  ratified,  1261. 
ratifying  unauthorized  acts  of  agents,  1162. 
retaining  benefits  as  estoppel,  1163. 
borough  contract,   1163. 
contracts  with  attorney  for  services,  1164. 
ultra  rirps  sewer  contracts,  1165. 
pleading  ultra  vires,  1166. 
ultra  vires  payments  recoverable,  1167. 
debt  restrictions,  1168. 
rule  in  Texas  as  to  creation  of  debts,  1169. 
rule  in  Missouri  as  to  creation  of  debts,  1170. 
creation  of  debts,  injunction  to  prevent,  1171. 
unauthorized  appropriations,  1172. 
for  lighting  the  streets,  1172. 

authorized  municipal  bonds  in  hands  of  hnnafide  purchaser,  1173. 
effect  of  using  money  received  on  bonds  for  an  unlawful  purpose,  1173. 
rule  in  Kansas  as  to  issuing  bonds,  1174. 
raising  money  by  issuing  bonds,  1175. 
bonds  in  excess  of  authorized  tax,  1176. 


INDEX.  2365 

IBeferences  are  to  Sections,  Vol.  I,  §§  1-843,  Vol.  II,  §§  850-1779.1 
CONTRACTS  OF  MUNICIPAL  CORPORATIONS— Conttiraed. 

municipal  bonds  to  aid  railroads,  1177. 

taking  stock  in  railway  companies,  1177. 

railroad  bonds  violating  state  constitution,  1179. 

void  railway  aid  bonds,  1180. 

enjoining  delivery  of  railway  aid  bonds  where  road  is  not  made,  1181. 

awarding  contracts  to  bidders,  1182. 

fraud  in  may  be  enjoined,  1182. 

when  must  be  let  to  lowest  bidder,  1182. 

judicial  control  of,  1183. 

discretion  as  to  bids  for  contracts,  1183,  1184. 

rule  in  New  Jersey  as  to  selection  of  bidders,  1184,  1185. 

bids  for  lighting  streets,  1185. 

rule  in  Pennsylvania  as  to  selection  of  bidders,  1186. 

when  must  be  awarded  to  lowest  bidder,  1186. 

advertising  for  bids,  1187. 

how  affected  by  monopoly  in  thing  contracted  for,  1187. 

for  public  improvements,  lowest  bidder,  1188. 

licenses  as,  1189. 

no  power  to  license  street  nuisance,  1190. 

invalid  permits,  1190. 

sewer  contracts,  1191. 
■  mandamus  by  contractor  to  enforce  performance,  1191. 

vote  of  electors,  1192. 

contracts  for  light  and  water,  1192,  1193,  1194. 

limitations  on  power  to  contract,  1193. 

validity  considered,  1195. 

contracts  for  lighting  streets,  1196. 

rule  in  New  Jersey  as  to  street  lighting  contracts,  1197. 

gas  company's  public  obligation,  1198. 

rule  in  Indiana  as  to  power  of  common  council,  1199. 

city  contract  to  supply  water,  1200. 

damages  for  breach  of,  1200. 

contracts  for  safe-keeping  of  streets,  1201. 

city  contract  with  water  company,  1202. 

mutual  liabilities,  1203. 

with  railroad  companies,  1204. 

with  telegraph  companies,  1204. 

grants  by  city  must  not  be  impaired,  1205. 

city  charter  to  street  railroad  as  a  contract,  1206. 

bridge  contracts,  1207. 

bridge  contracts,  expense  exceeding  revenue,  1208. 

officer  appointing  himself,  1209. 

where  officers  are  interested,  1210. 

effect  where  municipal  officers  are  corrupt,  1210. 

constitutional  provisions  affecting,  1660. 
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IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.^ 
OONTEACTS  OF  PEOMOTERS, 

when  binding  on  the  corporation,  1030. 
how  affect  corporations,  1031. 
corporation  adopting,  1033. 
pleading  in  actions  on,  1033. 
evidence  of  adoption  of,  1033. 

See  Peomotbes. 

CONTRACTS  OF  RAILROAD  COMPANIES, 
railroad  rules  as  contract,  1096. 
railroad  leases,  1096. 
Illinois  statute  as  to  leases,  1097. 
Pennsylvania  railroad  leases,  1098. 
merger  and  lease,  1099. 
railroad  mortgages  in  Ohio,  1100. 
when  mortgage  void  as  to  rolling  stock,  1101. 
mortgage  liens  on  after-acquired  rolling  stock,  1102. 
traffic  agreements,  1103. 
enjoining  breach  of,  1104. 
joint  traffic  contracts,  1104. 
joint  through  rates,  1105. 
pooling  contracts,  1106. 
competition  contracts  considered,  1107,  1108. 
to  prevent  performance  of  public  duty  are  void,  1108. 
railroad  bonds;  1109. 

guaranty  of  another  company's  bonds,  1110. 
enjoining  purchase  of  another  line,  1111. 
reasonable  contract  with  shipper,  1112. 
liability  of  de  facto  to  creditors,  1113. 
of  de  facto  railroad  companies,  1113. 
railroad  operated  by  lessees  or  receivers,  1114. 
liability  of  receivers  of  road  embracing  leased  lines,  1115. 
railroad  loans  on  mortgage  bonds  only,  1116. 
compelling  railroad  to  operate  entire  line,  1117. 

CONTRACTS  OF  RECORD 
judgments  are,  11. 
what  are,  17. 

CONTRACTS  OF  SALE, 

what  considered  as  warranty  in,  257. 

CONTRACT  OP  SEPARATION, 
specific  performance  of,  951. 
validity  and  effect  of,  1336. 

CONTRACTS  OF  SERVICE, 

becoming  impossible,  liability,  227. 

CONTRACTS  OF  SUBSCRIPTION, 
several  not  joint,  674. 
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IBeferences  are  to  Sections,  Vol.  J,  §§  1-849,  Vol.  II,  §§  8B0-1779.'\ 
CONTRACT  TICKETS, 

law  of  place  governing,  613. 

CONTRACTS  UNDER  DURESS, 
will  not  stand,  1395. 
lawful  threats,  1396. 
where  threats  are  unrelated  to  subject  of  contract,  1398. 

CONTRACTS  UNDER  SEAL, 
terminating  by  parol,  779. 

CONTRIBUTION, 

among  co-sureties,  643,  n. 

among  joint  debtors,  682. 

how  statute  of  limitations  affects  right  to,  682. 

among  sureties,  983. 

effect  of  death  on  right  to,  683. 

when  statute  of  limitations  begins  to  run  against,  1697. 

CONTRIBUTORY  NEGLIGENCE, 
effect  of  that  of  purchaser,  822. 

CONTROVERSIES, 

what  ones  included  in  general  release,  479. 

CONVERSATIONS, 

ascertaining  contract  by  proof  of,  722. 

CONVERSION, 

sale  of  pledge  after  tender,  335,  n. 
of  money  deposited  on  Sunday,  1624. 

CONVEYANCE, 

examples  of  conditions  precedent  to,  93. 

marriage  as  consideration  for,  184. 

effect  of  general  covenant  of  warranty  in,  289. 

breach  of  contract  by  executing  to  third  person,  403. 

verbal  contract  for  uninforcible,  527. 

defeated  by  bad  description,  736. 

declaring  void  as  to  married  woman,  829. 

setting  aside  those  by  lunatic,  idiot  or  drunkard,  833. 

by  erratic  person,  836. 

effect  of  that  given  for  an  illegal  purpose,  841. 

correcting  mistakes  in,  850. 

when  corporate  seal  essential  to,  970. 

when  creditors  can  object  to  those  by  corporation,  1085. 

from  husband  to  wife,  1257. 

to  wife  by  insolvent  husband,  1260. 

by  husband  to  wife  closely  scrutinized,  1262. 

by  husband  to  wife,  when  void  as  to  creditors,  1269,  n. 
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CONVEYANCE— ConJOTMcd, 

in  fraud  of  future  husband,  1309. 

wife's  contracts  to  make,  1314. 

direct  ones  between  husband  and  wife,  1315. 

rule  in  New  York  as  to  those  between  husband  and  wife,  1317. 

by  wife  after  separation  from  husband,  1320. 

validity  of  those  in  consideration  of  separation  between  husband  and 

wife,  1336. 
estoppel  to  question  fraudulent,  1360. 
minor's  merely  voidable,  1361. 
by  lunatic,  validity,  1380. 
validity  of  that  secured  by  duress,  1400. 
validity  of  restrictions  in,  1596. 
action  to  rescind  that  to  wife,  1776. 

See  Deeds  ;  Mortgages  ;  Eeal  Estate. 

CONVEYANCE  OF  LAND, 

specific  performance  of  contract  for,  886. 

decreeing  specific  performance  where  parties  reside,  931. 

CORPORATE  ACQUIESCENCE, 
agent's  authority  from,  1005. 

CORPORATE  ACTION, 

paying  officer  to  influence,  1518. 

CORPORATE  ACTS, 

creating  implied  contract,-648. 
when  signing  of  note  is  not,  1055,  n. 

CORPORATE  ASSETS, 

when  creditor  has  no  equitable  title  to,  1093. 

CORPORATE  BONDS, 
ratification  of,  1109. 

CORPORATE  BY-LAWS, 

efieot  on  validity  of  corporate  contracts,  953. 

CORPORATE  CHARTER, 

as  contract,  965,  1205. 

rights  of  stockholders  in  respect  to,  1646. 

power  of  legislature  over,  1646. 

granted  by  special  statute,  a  contract,  1G47. 

as  contract  with  state,  1647. 

rule  where  power  to  repeal  or  modify  is  reserved,  1648. 

power  to  repeal,  1648. 

forfeiture  of,  1648. 

power  to  modify,  1648. 

not  impaired  by  state  regulations,  1649. 
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how  repeal  of  affects  rights  of  creditors,  1661. 
stipulation  in  limiting  power  of  state  over  taxation,  1652. 
See  Charteb  of  Cobporations. 

CORPORATE  CONVEYANCES, 

when  creditor  can  object  to,  1085. 

COEPORATE  CREDITORS, 

attacking  sale  of  overvalued  property,  1078. 
See  Cbeditors. 

CORPORATE  DEBTS, 

See  Debts  op  Coepokations. 

CORPORATE  DIRECTORS, 

See  DiKECTOHs. 

CORPORATE  EXISTENCE, 

when  contracts  prima  facie  proof  of,  1039. 
subscriber  estopped  to  deny,  1041. 
collateral  attack  on,  1047. 
right  of  state  to  attack,  1047. 
when  creditors  may  ignore,  1995. 

CORPORATE  FRANCHISES, 
when  not  exclusive,  976,  n. 
extent  of,  1647. 

COEPOEATE  INSOLVENCY, 

disclosing* as  between  stockholders,  1046. 

COEPOEATE  MEETINGS, 

notifying  directors  of,  974. 

in  what  state  may  be  held  1021. 

CORPORATE  MORTGAGE, 

See   MOETGAGES. 

CORPORATE  NAME, 

effect  of  informal  change  of,  973. 

CORPORATE  OFFICERS, 

authority  to  execute  mortgage,  1002. 

estoppel  to  deny  authority  of,  1003. 

ratification  of  their  unauthorized  acts,  1004. 

how  far  corporation  bound  by  acts  and  knowledge  of,  1013. 

dealing  with  tbe  corporation,  1017. 

compensation  for  extra  services,  1034. 

acts  of  de  facto  oflBcers,  1049. 

proving  authority  where  official  minutes  are  l(jist,  1050. 
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presamption  as  to  authority  of,  1051,  n. 

authority  to  make  notes,  1057. 

estoppel  to  deny  acts  of,  1062. 

act  in  fiduciary  capacity,  1091. 

power  to  remove  from  office,  1138,  n. 

how  far  building  association  bound  by  acts  of,  1215. 

CORPORATE  PARTNERSHIPS, 
validity  of,  1581. 

CORPORATE  POWERS, 

agent's  acts  within  may  be  ratified,  1162. 

CORPORATE  PROPERTY, 

dissenting  stockholder  preventing  sale  of,  987. 
fraud  in  overvaluing,  1076. 

CORPORATE  SEAL, 

when  essential  to  validity  of  bond,  968. 
essential  to  Tennessee  conveyances,  970. 
effect  of  attaching  to  contract,  971. 
when  essential  to  corporate  contract,  972. 

CORPORATE  STOCK, 

when  corporation  may  own,  993. 

CORPORATE  TRUSTEES, 

statutory  liability  of,  1085. 

CORPORATIONS, 

effect  of  subscriptions  to  stock  in,  125. 

subscription  to  stock  before  incorporation,  208. 

when  municipal  liable  for  repayment  of  taxes,  380. 

discharge  of  by  an  accord  and  satisfaction,  450. 

law  governing  subscription  to  capital  stock,  593. 

liability  on  implied  contracts,  648. 

when  dissolution  of  terminates  contract,  773. 

when  may  rescind  contract  of  directors,  817. 

reforming  contracts  made  with,  867. 

validity  of  director's  contract  with,  953. 

power  of  to  make  contracts,  963. 

relation  of  those  with  same  stockholders,  963. 

power  to  make  assignment,  963. 

power  to  make  composition,  963. 

power  to  make  bond,  note  or  draft,  963. 

determining  wisdom  of  contracts,  963. 

power  to  execute  mortgage,  963. 

implied  powers  of,  965. 

charter  as  contract,  965. 
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executing  joint  mortgage,  965. 

incidental  or  implied  powers,  966. 

charter  and  law  measure  their  power,  967. 

what  constitutes  delivery  to,  969. 

when  bound  by  contract  of  agent,  969. 

effect  of  changing  name  of,  973. 

power  of  president  of,  975. 

not  bound  by  chattel  mortgage  of  president,  979. 

powers  of  fixed  by  charter,  980. 

powers  measured  by  charter,  983. 

bound  to  act  honestly,  986. 

estoppel  to  deny  ultra  vires  contract,  986. 

guaranteeing  contracts  of  other  corporations,  990. 

holding  stock  in  another  corporation,  991,  992. 

when  estopped  by  ultra  vires  act,  994. 

receiving  benefits  under  ultra  vires  contract,  996. 

how  may  ratify  agent's  acts,  998. 

how  may  appoint  agents,  998. 

authority  of  treasurer  to  contract  for,  999. 

authority  of  president  to  make  lease,  1001. 

appointing  agent  by  resolution,  1001. 

when  acts  of  directors  not  binding  on,  1002. 

estoppel  to  deny  ofiicer's  authority,  1003. 

ratifying  unauthorized  acts  of  corporate  oflicers,  1004. 

acquiescing  in  agent's  acts,  1005. 

president  to  act  as  authorized  by  directors,  1008. 

when  estopped  by  vice-president's  acts,  1010. 

adopting  agreement  of  promoter,  1013. 

how  far  bound  by  officer's  acts  and  knowledge,  1013. 

directors  dealing  with,  1015,  n. 

directors  buying  claims  against,  1015. 

directors  acting  for  or  against,  1017. 

power  of  directors  of  two  corporations  to  contract,  1018. 

rule  where  contracts  with  directors  are  benej?eial,  1018. 

when  estopped  to  question  act  of  directors,  lu_^-.--~ 

how  affected  by  irregularities  in  corporate  contracts,  1020. 

stockholders  are  cestuis  que  trust,  1029. 

liable  for  expenses  of  promoter,  1030. 

liability  on  promoter's  contracts,  1031. 

liability  to  promoter  for  procuring  bonus,  1031. 

promoter  binding  in  advance,  1032. 

adopting  promoter's  contract,  1033. 

accepting  benefits  of  promoter's  contract,  1033. 

result  of  accepting  benefits  of  promoter's  contracts,  1033. 

when  liable  to  contractor  for  extra  work,  1034. 

de  jure  and  de  facto,  1040,  n. 

de  facto,    1047. 

organized  for  unlawful  purpose,  1048. 


2372  INDEX. 

IBeferences  are  to  Sections,  Vol.  I,  §§  1-84S,  Vol.  11,  §§  850-1779.'] 
CORPORATIONS— ConJinued. 

validity  of  one  organized  under  unconstitutional  law,  1048. 
when  bound  by  acts  of  de  facto  officers,  1049. 
president  and  secretary  making  notes,  1051. 
liability  on  stock  certificates,  1052,  1053. 
implied  authority  to  borrow,  1054. 
estoppel  to  deny  indebtedness,  1055. 
when  bound  by  action  of  president  and  secretary,  1058. 
implied  power  to  make  notes,  1058. 
power  to  borrow  money,  etc.,  1061,  n. 
estoppel  to  deny  acts  of  officers,  1062. 
when  liable  on  note  given  by  its  treasurer,  1064. 
director  loaning  money  to,  1068. 
borrowing  power  limited,  1069. 
primary  liability  of  for  debts,  1075. 
making  voluntary  assignment,  1086,  n. 
giving  judgment-note,  1087. 
confessing  judgment,  1087. 
preferring  its  friends,  1088. 
dealing  with  the  same  as  an  individual,  1091. 
preferring  creditors,  1091,  n. 
as  a  debtor,  1093. 

creating  debt  in  purchasing  its  own  stock,  1094,  n. 
when  stockholders  liable  as  partners,  1095. 
contracting  to  prevent  performance  of  public  duty,  1108 
liability  pending  receivership,  1114. 
formation  by  reorganization,  1118. 
merger  distinguished  from  reorganization,  1122. 
authority  to  consolidate,  1124. 
residence  of  consolidated  corporation,  1126. 
going  out  of  existence  on  consolidation,  1127. 
effect  of  unlawful  consolidation,  1461. 
employing  competitor,  1520. 
entering  into  partnerships,  1581. 
organizing  to  create  trust,  1584. 
prohibited  froE^i  —  ixering  trust,  1591. 
guilty  of  conspiracy,  1591. 
accepting  legislative  act,  contract,  1639. 
charters  as  contracts,  1646. 
creation  by  general  laws,  1647. 
power  of  state  to  regulate,  1649. 
subject  to  police  power,  1649. 
has  only  charter  powers,  1651,  n. 
exempting  from  taxation,  1652. 
distinction  between  private  and  public,  1658,  n. 
See  Dbbts  op  Cobpobations  ;    Contracts  op  Cobporations. 
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validity  of  bonds,  deeds  and  mortgages  of,  1113. 

CORPORATORS, 

implied  promise  to  pay  for  services  of,  1033. 
when  liable  as  partners,  1095. 

CORRESPONDENCE, 

making  contracts  by,  62,  n. 

constituting  complete  contract,  64,  n. 

place  of  contract  where  contract  is  made  by,  66. 

to  prove  agreement  of  marriage,  523,  n. 

as  evidence  of  the  contract,  575. 

contracts  made  by,  706. 

rule  for  construing  contracts  made  by,  711. 

CORROBORATING  CIRCUMSTANCES, 
to  prove  mistake,  863. 

CORRUPT  MUNICIPAL  OFFICERS, 
effect  on  contracts,  1210. 

COSTS, 

as  affecting  impossible  contracts,  216. 

how  affected  by  tender  of  less  than  the  amount  due,  317. 

how  affected  by  tender  in  cases  of  unliquidated  damages,  330. 

how  tender  affects,  331. 

rule  as  to  in  cases  of  tender,  340. 

against  purchaser  on  rescission,  822. 

effect  of  tender  on,  899. 

wife  liable  for  those  in  divorce  suit,  1286. 

charging  against  estate  of  lunatic,  1382. 

of  inquisition  of  lunacy,  1407,  n. 

removing  paupers,  1413. 

effect  on  champerty,  1541. 

CO-SURETIES, 

implied  contract  between,  643,  n. 

CO-TENANTS, 

rescission  of  deed  defrauding,  846. 

CO-TORT-FEASORS, 

accord  and  satisfaction  between,  452. 
release  of,  488. 

COUNSEL, 

employment  by  vice-president,  1035. 
when  municipal  board  may  employ,  ]209. 
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COUNTER-CLAIM, 

covenant  not  to  sue  available  as,  when,  482. 

COUNTER  OFFER, 
effect  of,  55. 

COUNTER  PROPOSITION, 

when  acceptance  amounts  to,  51. 

COUNTY, 

power  to  issue  bonds,  1174. 

giving  aid  bonds  to  railroad  company,  1177. 

COUNTY  ASYLUM, 

contract  for  support  of  person  in,  1412. 

COUNTY  BONDS, 

in  aid  of  railway  companies,  1178. 

COURSES  AND  DISTANCES, 

conflicting  with  monuments  in  descriptions  of  real  estate,  352. 

COURTESY, 

when  pecuniary  demand  can  rest  on,  649. 

COURT, 

when  warranty  a  question  for,  259. 

bringing  tender  into,  303. 

tender  of  money  into,  326. 

making  application  of  payments,  398. 

will  not  make  contracts  for  parties,  707. 

taking  positions  of  parties,  719. 

adopting  construction  given  by  the  parties,  721. 

adhering  to  construction  adopted  by  parties,  724,  n. 

inserting  punctuation,  730. 

function  of  in  construction  of  contracts,  743. 

power  to  dispose  of  lunatic's  real  estate,  1409. 

will  not  aid  parties  in  pari  delicto,  1431. 

will  not  enforce  illegal  or  immoral  contract,  1443. 

rather  reluctant  to  declare  contracts  against  public  policy,  1498. 

will  not  enforce  contracts  against  public  policy,  1561. 

duty  to  protect  public  interests,  1590. 

COURT  OF  EQUITY, 

discretion  to  decree  specific  performance,  884. 
control  over  lunatics,  1411. 

See  Equity. 
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COVENANTS, 

kinds  of,  87. 

conditions  as,  87. 

construed  as  dependent,  89. 

validity  of  impossible,  224. 

implied  in  assignment  of  lease  292,  n. 

accord  and  satisfaction  of,  428. 

effect  of  one  not  to  sue  joint  obligors,  450. 

release  of,  476. 

not  to  sue,  as  a  release,  482. 

not  to  sue  for  a  definite  time,  effect,  483. 

not  to  sue  a  co-debtor,  492. 

effect  of  in  trust  deeds,  528. 

effect  of  those  fixing  time  of  performance,  620. 

when  joint  and  when  several,  668. 

when  interest  shows  that  it  is  joint,  671. 

how  words  of  construed,  726. 

bill  for  specific  performance  of,  883. 

to  deliver  deed,  913. 

who  bound  by,  920,  n. 

when  receivers  do  not  assume  those  in  leases,  1115. 

by  municipality,  1201. 

suing  wife  on  those  in  separate  estate  contract,  1285. 

validity  of  married  woman's  at  common  law,  1312. 

in  apprenticeship  deed,  1377. 

validity  of  one  in  restraint  of  trade,  1563,  n. 

rule  in  England  as  to  those  in  restraint  of  trade,  1567. 

in  restraint  of  trade,  1575. 

in  restraint  of  trade,  validity,  1577. 

not  to  divulge  trade  secrets,  validity,  1594. 

not  to  engage  in  business,  validity,  1596. 

effect  of  those  in  penal  bond,  1596. 

who  may  be  sued  on,  1692,  n. 

when  action  on  can  not  be  waived,  1693. 

showing  excuse  for  not  performing,  1706. 

not  to  sue,  damages  for  breach  of,  1739. 

enjoining  breach  of,  1758. 

how  to  enforce  negative  covenant,  1760,  n. 

COVENANTS  OF  WAEEANTY, 
effect  of  general,  289. 
grantee's  rights  under,  290. 
when  married  woman  liable  on,  1254. 
in  conveyance  by  husband  to  wife,  1258. 

COVENANTS  OF  SEIZIN, 

damages  for  breach  of,  292. 
accompanying  lease,  292. 


2375 


2376  INDEX. 

IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.-\ 
COVERTURE, 

disability  produced  by,  1250. 

ratification  after  termination  of,  1252. 

no  defense  to  action  for  money  received  on  deposit,  1252. 

presumption  tbat  property  acquired  during  is  community  property,  1274. 

relieving  wife  of  disabilities  of,  1310,  1321. 

no  defense  to  purchase-money  mortgage,  1322. 

statute  removing  disabilities  of,  1357. 

constructive  notice  of,  1383. 

CREDIT, 

-what  will  justify  seller  in  refusing  to  give,  124. 
township  can  not  loan,  1179. 
married  woman  may  buy  real  estate  on,  1272. 
infant  obtaining  by  false  representations,  1370,  n. 

CREDITORS, 

how  aflected  by  unrecorded  conditional  sale,  142. 

acknowledgment  of  debt  barred  by  statute  must  be  made  to,  163. 

when  may  set  aside  antenuptial  settlement  on  ground  of  fraud,  181. 

when  can  attack  settlement  made  in  contemplation  of  marriage,  184,  n. 

right  to  recover  on  promise  of  third  person  to  debtor,  195. 

rights  of  against  party  who  holds  money  for  benefit  of,  198. 

right  to  sue  on  agreement  made  between  members  ai  a  firm,  199,  n. 

debtor  taking  insurance  on  life  of,  200. 

consideration  for  contract  made  between,  212. 

assignment  of  insurance  policy  to,  214. 

what  a  sufficient  tender  to,  309. 

waiving  legal  tender,  313. 

making  tender  to  agent  of,  323. 

when  may  object  to  tender  made  by  agent,  327. 

right  to  enforce  equitable  mortgage,  360. 

accepting  payment  from  stranger,  effect,  366. 

effect  of  debtor  paying  debt  of,  368. 

how  must  make  application  of  jiayments,  383. 

when  may  make  application  of  payments,  390. 

right  to  apply  payments  to  debts  barred  by  statute  of  IJmitatioi-""*,  391. 

rights  of  third  parties  as  to  application  of  payments  to,  392. 

right  to  make  application  of  partial  payments,  397. 

election  by  as  to  application  of  payments,  398,  n. 

when  election  by  amounts  to  an  accord  and  satisfaction,  424. 

effect  of  parol  agreement  by  to  accept  less  than  sum  due,  431. 

effect  of  settlement  by  of  unliquidated  demand,  4r:i. 

silently  accepting  less  than  amount  due  him,  435. 

waiving  performance  of  an  accord,  437. 

effect  of  accepting  composition,  440,  n. 

composition  with,  443. 

rule  at  common  law  as  to  composition  with,  443. 

effect  of  assenting  to  composition  agreement,  444. 
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accepting  liability  of  third  party,  445. 

accord  and  satisfaction  by  joint  creditor,  449. 

discharging  all  joint  debtors  by  an  accord  and  satisfaction,  450. 

settling  with  one  joint  debtor,  451. 

releasing  obligation  by  delivery  to  debtor,  469. 

when  voluntary  declarations  of  amounts  to  a  release,  470. 

releasing  partnership  debt,  489. 

when  may  release  one  member  of  a  partnership,  490. 

reserving  rights  against  co-debtor  on  releasing  one  joint  debtor,  491. 

person  holding  debtor's  funds  promising  to  pay,  516. 

when  antenuptial  agreement  not  good  against,  525. 

law  governing  voluntary  assignments  by,  602. 

right  of  debtor  to  prefer,  602,  n. 

rights  of  attaching  creditors  over  involuntary  assignments,  603. 

effect  of  releasing  one  joint  debtor,  675. 

how  dissolution  of  partnership  affects,  787. 

attacking  deed  from  father  to  son,  831. 

how  affected  by  wife's  release  of  dower,  954  n. 

power  of  corporation  to  make  composition  with,  963. 

when  deed  of  trust  not  fraud  upon,  1007. 

attacking  contract  of  directors  with  themselves,  1014. 

when  sale  by  director  to  himself  is  a  fraud  on,  1022. 

objecting  to  executed  contract  between  corpc^ration  and  directors,  1028. 

insolvent  corporation  preferring  by  notes,  1050. 

rights  of  unsecured  as  against  bank,  1070. 

fraud  against  in  keeping  mortgage  off  of  record,  1071. 

when  capital  stock  is  a  trust  fund  for,  1076. 

when  may  resort  to  stockholder's  liability,  1077. 

how  to  enforce  liability  of  stockholder,  1079. 

right  of  action  against  corporate  trustees,  1085. 

when  can  object  to  corporate  conveyances,  1085. 

assignments  for  benefit  of,  1086,  n. 

corporation  preferring,  1086. 

corporation  preferring  in  voluntary  assignment,  1088. 

right  of  insolvent  debtor  to  prefer,  1091. 

when  assets  of  corporation  trust  fund  for,  1091. 

capital  stock  as^  trust  fund  for,  1092. 

no  equitable  title  to  corporate  assets,  1093. 

following  capital  stock  as  trust  fund  for,  1093. 

right  of  insolvent  corporation  to  prefer,  1094,  n. 

when  may  ignore  existence  of  corporation,  1095. 

when  railroad  mortgage  void  as  to,  1101. 

liability  of  de  facto  railroad  companies  to,  1113. 

assisting  in  reorganization,  1118. 

rights  where  corporations  are  consolidated,  1129. 

composition  with  debtor  is  agreement  among,  1232. 

mutuality  between  in  composition  agreement,  1232. 

when  must  all  join  in  composition  agreement,  1233. 
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effect  of  secret  agreement  with,  1237. 
fraud  in  composition  agreement  with,  1240. 
validity  of  notes  in  pursuance  of  secret  agreement  with,  1242. 
assent  to  voluntary  assignment,  1245. 
relation  of  assignee  to  them,  1246. 
fraudulent  preferences  in  favor  of,  1248,  1249. 
conveyance  by  husband  to  wife  to  defraud,  1257. 
right  of  homestead  as  against,  1257. 

when  conveyance  by  insolvent  husband  good  against,  1259. 
attacking  conveyance  by  insolvent  husband,  1260. 
wife  as  preferred  creditor,  1261,  n. 
rights  of  wife  as  against,  1269,  n. 
rights  against  wife's  separate  estate,  1273. 
no  claim  on  earnings  of  wife  from  keeping  boarders,  1276. 
rights  in  property  given  by  husband  and  wife,  1278. 
can  not  reach  wife's  separate  property,  1279,  n. 
when  may  make  application  of  payments,  1279,  n. 
post-nuptial  settlements  presumed  to  be  void  as  to,  1303. 
husband  assigning  community  pr6perty  for  benefit  of,  1337. 
rights  against  joint  tenancy,  1341,  n. 
when  chattel  mortgage  void  as  to,  1420. 
gift  fraudulent  as  to,  1435. 

how  affected  by  fraud  in  composition  agreement,  1522. 
contracting  before  bankruptcy  proceedings,  1535. 
how  rights  of  affected  by  repeal  of  municipal  charter,  1661. 
changing  remedy  of,  1667. 

how  affected  by  change  in  exemption  laws,  1671 . 
when  may  sue  state,  1711. 
See  Creditok's  Bill;   Voluntary  Assiqnmbnts;  Composition  with 

Creditors. 

CREDITOR'S  BILL, 

practice  in  reference  to,  1081. 

parties  to,  1081. 

to  enforce  payment  of  corporate  debts,  1082. 

statute  giving  remedy  in  nature  of,  1087. 

CREDITOR'S  DEBT, 

effect  of  payment  of,  369. 

CRIME. 

when  taking  usury  is,  1449. 

dealing  in  options,  1478. 

all  participants  as  principals,  1592. 

CRIMINAL, 

validity  of  contract  offering  reward  for  arrest  of,  157. 
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CRIMINAL  ACT, 

goods  purchased  for,  recovery,  1498 . 
money  borrowed  for,  recovery,  1498. 

CRIMINAL  LAWS, 

act  prohibited  by  can  not  be  made  basis  of  contract,  1445. 

CRIMINAL  OFFENSES, 

threats  of  prosecution  for,  1398. 

CRIMINAL  PROSECUTION, 

validity  of  deed  given  for  dismissal  of,  841. 

effect  of  threat  of,  1396. 

threat  of  where  no  warrant  is  issued,  1398,  n. 

note  to  prevent  prosecution  of  third  person,  1399. 

when  preventing  bail  amounts  to  duress,  1401. 

validity  of  contract  to  stifle,  1415. 

validity  of  note  and  mortgage  given  to  stay,  1548. 

validity  of  note  and  mortgage  to  stop,  1549. 

validity  of  agreement  to  stifle,  1550. 

contract  to  suppress,  restoring  consideration,  1551. 

CROPS, 

lien  on  to  secure  purchase-money,  358. 
as  separate  property  of  wife,  1279. 

CROSS  BILL, 

stockholder  filing  to  creditor's  bill,  1081. 

CURRENT  EXPENSES, 

payment  by  municipal  corporations,  1171. 
city  building  bridge  is  not,  1208. 

CURTESY, 

husband  releasing  in  wife's  land,  1316. 

CUSTOM, 

proof  of  by  parol  to  clear  up  ambiguity  in  contract,  31. 
prove  of  to  remove  uncertainty  in  contracts,  79. 
when  meaning  of  word  in  contract  not  controlled  by,  714. 
effect  on  construction  of  contracts,  734. 
parol  evidence  admissible  to  show,  734. 
custom  as  an  element  of  contracts,  747. 
Mississippi  doctrine,  748. 
custom  illustrated,  749. 
knowledge  of  custom,  749. 
established  custom  defined,  750. 
effect  of  knowledge  of  custom,  750. 
when  knowledge  of  general  custom  presumed,  751. 
151 
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presumption  as  to  knowledge  of,  751. 

as  to  railroads,  751. 

when  a  question  for  jury,  752. 

effect  on  principal  and  agent,  753. 

express  contract  not  to  be  contradicted  or  varied,  753. 

effect  on  charter  party,  753. 

the  South  Carolina  rule,  754. 

not  to  be  contrary  to  law,  755. 

railway  and  banking  customs,  755. 

how  affects  banks,  755. 

customs  to  be  reasonable,  756. 

when  parol  evidence  admissible  to  explain,  757,  n. 

plain  terms  not  to  be  varied  by  custom,  757. 

when  may  be  proved  in  action  for  breach  of  warranty,  757. 

proof  of  in  action  to  foreclose  mechanic's  lien,  758. 

as  to  measurement,  758. 

to  prove  measurement,  759. 

commercial  usage  defined  and  considered,  759. 

warehouseman  taking  insurance  on  goods,  760. 

knowledge  of  local  usage  essential,  761. 

agent's  knowledge  imputed  to  principal,  762. 

how  affects  bill  of  lading,  762. 

how  usage  may  be  proved,  763. 

competency  of  witnesses  to  establish,  764. 

personal  customs  or  habits,  765. 

usage  as  to  authority  of  insurance  agents,  766. 

custom  construed,  767. 

effect  on  charter-party,  767. 

as  to  demurrage,  767. 

relating  to  brokers,  768. 

banking  custom  as  to  collections,  769. 

excluding  custom  by  notice,  770. 

evidence  inadmissible  unless  custom  pleaded,  770. 

pleading  custom,  770. 

when  can  not  set  aside  contract,  1112,  n. 

question  of  fact,  1746. 

as  evidence,  1746. 

D 

DAMAGES, 

when  can  be  none  for  breach  of  contract,  80. 

when  may  be  recouped,  106. 

recoupment  of  for  failure  to  perform  building  contract,  115. 

in  contracts  for  personal  services,  119. 

no  consideration  in  agreement  to  pay  on  groundless  claim,  176. 

wife  suing  husband  for,  187. 

for  failure  to  perform  impossible  contract,  210. 
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for  non-performance  on  account  of  fire,  232. 

when  contractor  liable  for,  233. 

based  on  warranty  contained  in  catalogue,  258. 

recouping  for  breach  of  warranty,  267. 

for  breach  of  warranty  in  sales  by  sample,  270. 

suing  agent  for  breach  of  warranty,  275. 

for  breach  of  warranty,  285,  291. 

for  breach  of  covenant  of  seizin,  292. 

tender  where  same  are  unliquidated,  330. 

for  refusal  of  tender,  338. 

for  deficiencies  in  amount  of  real  estate  conveyed,  353. 

interest  given  as,  395. 

for  renunciation  of  contract,  409. 

loss  of  profits  as,  420. 

considering  profits  in  estimating,  420. 

profits  as  in  breach  of  contract,  421. 

how  affected  by  an  accord  without  satisfaction,  440. 

effect  of  employe  releasing  claim  for,  457. 

for  maintaining  nuisance,  489. 

how  affected  by  release  in  relief  associations,  499. 

measure  of  for  services  rendered  under  voidable  contract,  582. 

by  law  of  what  state  they  are  governed,  594. 

for  negligence  of  master  of  ship,  615. 

for  delay  where  time  is  of  the  essence,  619. 

for  delay,  624. 

fixing  that  for  breach  of  contract  by  agreement,  625. 

stipulations  as  to  in  building  contracts,  627. 

on  joint  contract,  684. 

for  improvements  built  on  land,  698. 

instead  of  rescission,  789. 

in  suit  for  rescission,  793. 

affirming  contract  and  suing  for,  795,  n. 

instead  of  reformation,  872. 

instead  of  asking  specific  performance,  878. 

specific  performance  where  remedy  for  inadequate,  879. 

when  may  be  awarded  in  suit  for  specific  performance,  880. 

when  can  not  be  awarded  in  suit  for  specific  performance,  881. 

prayer  for  in  bill  for  specific  performance,  882. 

equity  awarding  for  breach  of  contract,  923. 

as  affecting  right  to  specific  performance,  956. 

where  there  has  been  part  performance,  1203. 

not  allowed  for  failure  to  carry  out  infant's  contract,  1355. 

infant  liable  for  for  fraud,  1369. 

validity  of  contract  against  liability  for,  1503. 

contract  exempting  carrier  from  liability  for,  1504. 

time  in  which  to  claim  against  carrier,  1507. 

carrier  contracting  against,  1507. 

from  fires,  railway  company  contracting  against,  1510. 
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when  may  be  recovered  for  violating  federal  statute  against  monopo- 
lies, 1521. 
for  breach  of  contract  in  restraint  of  trade,  1571. 
for  failure  to  deliver  telegram  on  Sunday,  1622. 
for  ejectment  from  train  on  Sunday,  1623. 
by  fire,  liability  of  railway  companies  for,  1649. 
interest  on  judgment  as,  1666. 
for  threats  of  prosecution,  1685,  n. 
measure  of,  1704. 

for  destruction  of  easement,  1708,  n. 
for  failure  to  make  loan,  1709. 

for  breach  of  contract,  when  right  of  action  accrues,  1714. 
when  sole  remedy  for  failure  to  perform,  1716. 
for  breach  of  contract  to  form  partnership,  1718,  n. 
measure  of  for  breach  of  contract,  1720. 
for  breach  of  promise  to  forbear  suit,  1739. 
transferring  action  for  to  equity,  1755. 
suit  for  specific  performance  does  not  cut  off  right  to,  1755. 
for  breach  of  contract  in  restraint  of  trade,  1757. 
bidder's  right  of  action  for  1762. 

DAYS, 

fractions  of  in  computation  of  time,  630. 
when  last  included  or  excluded,  631,  632. 
on  which  promissory  note  should  be  paid,  633. 

BAYS  OF  GRACE, 

on  bills  of  exchange  and  negotiable  notes,  304. 

commencing  suit  on  last  day  of,  304. 

waiver  of  by  tender,  305. 

Jexloci  or  lex  fori  determining,  607. 

paper  falling  due  on  Sunday  or  holidays  where  they  are  allowed,  635. 

effect  in  construing  contracts,  734. 

DEATH, 

lapsing  of  offer  by,  43. 

by  suicide,  effect  on  insurance  policy,  92. 

consideration  for  bond  payable  after,  179. 

effect  on  contract  to  marry,  182. 

revoking  gratuitous  subscription,  207. 

when  excuses  performance  of  contract,  217. 

as  act  of  God,  218. 

how  affects  liability  on  replevin  bond,  225. 

as  affecting  contracts  for  personal  services,  227. 

determining  contracts  to  marry,  230. 

dissolving  partnership,  230. 

how  affects  performance  of  alternative  promises,  241. 

how  vendor's  lien  affected  by  that  of  vendee,  357. 
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payment  to  agent  after  principal's,  368. 

terminating  power  ot  agent,  368,  n. 

effect  on  contract  not  to  be  performed  within  a  year,  549,  n. 

effect  of  that  of  joint  contractor,  677. 

how  that  of  joint  contractor  affects  contract,  in  equity,  678. 

of  surety,  effect  of,  679- 

of  partner  dissolves  piirtnership,  681. 

effect  on  liability  of  co-surety  for  contribution,  683. 

effect  on  contract,  773. 

effect  on  executory  contract,  774. 

revoking  agency,  775. 

revoking  subacriptio»^  to  stock,  1042. 

effect  on  estates  by  entireties,  1340. 

what  actions  on  contract  survive  that  of  a  party,  1679. 

of  joint  obligor,  «ffect  at  common  law,  1697. 

DKBTOR, 

when  consent  necessary  to  constitute  one  a,  155. 

what  a  sufficient  tender  by,  309. 

specifying  debt  on  which  tender  is  made,  319. 

agent  of  may  make  tender,  327. 

where  must  make  tender  to  creditor,  329. 

what  must  make  payment  in,  361. 

pleading  payment  by  a  stranger,  366. 

ratifying  payment  by  stranger,  369,  n. 

burden  of  showing  that  bill  or  note  is  absolute  payment,  377. 

right  to  direct  application  of  payments,  388. 

intention  of  must  govern  in  application  ot  payments,  388. 

right  to  make  application  of  payments,  390. 

rights  of  third  parties  as  to  application  of  payment  by,  392. 

right  to  direct  application  of  partial  paj^ments,  397. 

compromising  unliquidated  demand,  434. 

when  may  compound  with  single  creditor,  443. 

effect  of  complying  with  conditions  of  composition  agreement,  444. 

reasonable  time  to  comply  with  composition,  444. 

ratifying  accord  and  satisfaction  by  a  stranger,  453. 

when  voluntary  declarations  of  creditor  release,  470. 

when  extension  of  time  to  releases  surety,  485. 

effect  of  promise  by  person  holding  funds  of  to  pay  creditor,  516. 

right  to  give  preference  to  creditor,  602,  n. 

one  can  not  be  made  so  without  his  will,  649. 

effect  of  release  of  joint,  675. 

corporation  as,  1093. 

making  composition  with  creditors,  1232. 

performance  of  composition  with  creditors,  1235. 

effect  of  secret  agreement  by  with  creditors,  1238. 

preferring  wife  as  creditor,  1261,  n. 

when  may  make  application  of  payments,  1279,  n. 
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husband  and  wife  as  joint,  1332. 

effect  of  voluntary  conveyance  by,  1435. 

DEBTOR  AND  CREDITOR, 

when  insurer  and  insured  become,  91. 

how  secret  arrangement  between  affects  composition,  130,  n. 

when  relation  exists  between  members  of  a  family,  653. 

DEBTS, 

judgment  by  agreement  on,  17. 

consideration  for  extending  time  for  payment  of,  168. 

consideration  for  promise  to  pay  that  of  another,  173. 

effect  of  tender  before  it  is  due,  305. 

what  legal  tender  in  payment  of,  311 . 

effect  of  tender  on,  331,  332. 

how  payment  must  be  made,  361. 

one  can  not  volunteer  to  pay  another's,  368. 

garnishment  after  payment  by  check,  371. 

discharge  of  by  check,  371. 

effect  of  taking  bill  or  note  for,  375. 

effect  of  giving  note  on  Sunday  in  payment  of,  376, 

merger  by  taking  bill  or  note,  878. 

applying  payment  to  those  barred  by  statute  of  limitations,  391. 

duty  of  executor  to  pay,  402. 

compromise  of,  effect,  432. 

how  affected  by  illegal  accord  and  satisfaction,  436. 

effect  of  composition,  443. 

paying  with  liability  of  third  party,  445. 

consideration  for  settlement  by  third  person,  448. 

settlement  by  accord  and  satisfaction  by  a  joint  creditor,  449. 

effect  of  accord  and  satisfaction  by  a  stranger,  453. 

husband  releasing  one  owing  to  wife,  458. 

willful  destruction  of  the  evidence  of,  468. 

discharge  of  by  gift  causa  mortis,  468. 

what  necessary  to  constitute,  474. 

release  of,  474. 

promise  to  answer  for  another's,  505. 

effect  of  oral  agreement  to  answer  for  another's,  506. 

can  be  no  promise  to  pay  one's  own,  507. 

effect  of  independent  promise  to  pay  another's,  518. 

situs  of,  600. 

novation,  786,  787. 

effect  on  marketable  title,  911. 

taking  corporation  stock  in  payment  of,  901. 

public  property  can  not  be  subject  to  payment  of,  1157. 

municipal  corporations  restricted  as  to,  1168. 

charging  on  new  incorporated  territory,  1168. 

power  of  cities  to  create,  1168,  1170. 
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constitutional  limitation,  1170. 

injunction  to  prevent  creation  of  municipal,  1171. 

created  by  city  contract  for  light  or  water,  1 194. 

constitutional  limitation  on  tiiose  of  cities,  1208. 

how  affected  by  performance  of  composition  agreement,  1235. 

effect  of  including  fictitious  involuntary  assignment  among,  1248. 

liability  for  those  of  married  woman,  1250,  n. 

from  husband  to  wife  as  consideration  for  conveyance,  1259. 

how  affect  validity  of  gifts  by  husband  to  wife,  1265. 

from  husband  to  wife,  1269,  1270. 

when  wife's  separate  estate  liable,  1288. 

effect  of  marriage  settlement  on  existing,  1298. 

wife  securing  husband's,  1318. 

wife's  mortgage  to  secure  husband's,  1322. 

contract  of  married  woman  to  answer  for  another's,  1329. 

assigning  insurance  policy  to  cover,  1335. 

against  community  property,  1349. 

Belling  real  estate  of  lunatic  to  pay,  1409. 

liability  on  those  arising  out  of  illegal  transaction,  1423. 

paid  on  Sunday,  effect,  1613. 

municipal  corporations  can  not  escape,  1661. 

abolishing  imprisonment  for,  1668. 

validity  of  laws  delaying  collection  of,  1669. 

DEBTS  OF  CORPOEATIONS, 

implied  authority  to  borrow,  1054. 

estoppel  to  deny  indebtedness,  1055. 

lender  put  on  inquiry  as  to  corporate  power,  1056. 

unauthorized  notes  and  loans,  1056. 

authority  to  issue  notes  not  necessarily  express,  1057. 

implied  power  to  make  notes,  1058. 

insolvent  corporation's  notes,  1059. 

judgment  note  by  insolvent  corporation,  1060. 

president's  power  to  make  notes,  1061. 

president's  authority  inferred  from  acquiescence,  1062. 

notes  by  the  general  agent  of  an  industrial  corporation,  1063. 

notes  by  treasurer,  1064. 

railroad's  manager's  notes  and  checks,  1065. 

powers  of  a  foreign  agent,  1065. 

ambiguous  note  signed  by  superintendent,  1066. 

note  to  church  to  assist  in  paying,  1067. 

security  for  loan  valid,  1068. 

limited  loans,  1069. 

mortgages,  1069. 

mortgage  to  secure  bank,  1070. 

corporate  mortgage  in  favor  of  director,  1071. 

bonds,  1072. 

mortgage  to  secure  bonds,  1072. 
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mortgage  given  without  authority,  1073. 

agent  to  sell  bonds  may  not  pledge  them,  1074. 

primary  liability  of  the  corporation,  1075. 

stockholder's  liability  for,  1076. 

rule  in  Ohio  as  to  liability  of  stockholders,  1077. 

rule  in  Tennessee  as  to  stockholders'  liability,  1078. 

New  York  rule  as  to  liabihty  of  stockholders,  1079. 

when  stockholders  not  liable  for,  1080. 

creditor's  bill,  1081. 

bringing  creditor's  bill  to  enforce,  1082. 

rule  in  Wisconsin  as  to  liability  of  stockholders,  1083. 

stockholders'  liability  contractual,  1084. 

statutory  liability  of  corporate  trustees,  1085. 

when  directors  personally  liable  for,  1085. 

corporate  preference  of  creditors,  1086. 

effect  of  collusive  preferences,  1087. 

corporate  debts  left  unpaid,  1037. 

preference  of  directors,  1088. 

bondholders  as  parties  to  foreclosure  suit,  1089. 

where  incorporation  not  complete,  1090. 

the  trust  fund  doctrine,  1091. 

capital  stock  as  trust  fund  for  creditors,  1092. 

relation  between  corporation  and  a  creditor,  1093. 

South  Dakota  trust  fund  doctrine,  1094. 

when  corporators  liable  as  partners,  1095. 

in  purchasing  its  own  stock,  1994,  n. 

created  before  filing  articles  of  association,  1095. 

novation  of  on  merger  of  corporations,  1122. 

how  affected  by  consolidation,  1127. 

public  property  can  not  be  sold  to  pay,  1157. 

DECEDENT'S  ESTATES, 

duty  of  administrator  to  pay  debts,  402. 

not  liable  for  executor's  false  representations,  807. 

DECEIT, 

implied  contract  to  return  property  secured  by,  640. 

DECLARATION, 

trust  executed  by,  204. 

creditor's  operating  as  release,  465.- 

when  voluntary  amounts  to  a  release,  470. 

parol  to  establish  advancement,  471. 

effect  of  parent's  as  to  compensation  of  child  for  services,  655. 

ratification  of  deed  by,  1856. 

when  must  set  out  contract,  1685. 
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one  dollar  as  consideration  for,  5. 
definition  of,  7,  n. 

on  what  and  how  it  may  be  written,  7,  n. 
effect  of  delivery  to  beneficiary  instead  of  trustee,  8. 
registration  as  affecting  delivery  of,  8. 
delivery  essential  to  validity,  8. 
acceptance  necessary  to  its  validity,  9. 
effect  of  reference  in  to  a  grantor's  will,  9. 
what  is  good  delivery  of,  9. 

how  reservation  and  exception  is  to  be  construed,  16. 
what  contracts  merged  in,  34. 
what  sufficient  to  show  final  execution  of,  67. 
English  doctrine  as  to  proposals  in,  67. 
when  valid  without  acceptance  and  delivery,  68. 
American  rule  as  to  delivery  of,  69. 
what  necessary  to  constitute  legal  delivery  of,  70. 
revocability  of  before  delivery,  71. 
condition  subsequent  in,  144. 
failure  of  consideration  no  defense,  148,  n. 
promise  to  marry  as  consideration  for,  182. 
vendee  need  not  accept  from  a  stranger,  343. 
vendor's  lien  reserved  in,  357. 
reserving  lien  on  crops  in,  358. 

effect  of  clause  acknowledging  receipt  of  payment,  386. 
effect  of  recital  in  as  to  payment,  387,  n. 
breach  of  contract  contained  in  that  given  to  children,  406. 
ejectment  for  breach  of  condition  in,  406. 
construing  it  and  bond  together,  713,  n. 
construction  of,  735. 
evidence  to  aid  in  construing,  735. 
effect  of  technical  word  in,  735. 
effect  of  punctuation  in  construing,  736. 
effect  of  bad  description  in,  736, 
parol  evidence  inadmissible  to  contradict,  736. 
when  void  for  uncertainty,  736. 
when  void  for  ambiguity,  742. 
setting  aside  for  fraud,  814. 
•     what  amounts  to  ratification  of,  824. 

how  affected  by  confidential  relations,  825. 

rescinding  parents'  to  children,  830. 

effect  of  voluntary  from  father  to  son,  831. 

test  of  grantor's  capacity,  834. 

validity  of  one  given  for  illegal  purpose,  841. 

rescission  of  one  defrauding  co-tenants,  846. 

correcting  description  in,  850. 

reformation  of,  852. 

mistake  of  scrivener  in  drawing,  857. 

correcting  description  in  sber.'fi'V,  858. 
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proof  to  show  that  it  is  a  mortgage,  860. 

discretion  of  trial  court  in  reforming,  861 . 

making  it  express  the  intention  of  the  parties,  861. 

reformation  of  voluntary,  864. 

effect  of  mistake  of  scrivener  in  drafting,  865. 

when  will  be  reformed  for  mistake  of  law,  865. 

conveying  land  not  owned  by  granter,  867. 

reforming  for  misdescription,  868. 

who  may  sue  for  reformation  of,  868. 

when  two  should  be  construed  together,  871. 

sufficiency  of  complaint  for  reformation,  874. 

parties  to  suit  for  reformation  of,  877. 

tender  of  in  suit  for  specific  performance,  908. 

tender  of  by  vendor,  912. 

covenant  to  deliver,  912,  n. 

effect  of  tender  of  by  vendor,  924,  n. 

effect  of  delay  in  accepting,  924. 

incomplete  description  in,  933. 

parol  evidence  to  complete  description  in,  933. 

when  should  be  made  to  third  person,  937. 

married  woman's  where  husband  does  not  join,  939. 

when  does  not  operate  as  a  voluntary  settlement,  944. 

effect  of  non-delivery,  944,  n. 

how  executed  by  corporation,  968. 

when  corporate  seal  essential  to,  970. 

made  by  de  facto  railroad  company,  1113. 

made  by  mayor  of  city,  validity,  1135. 

delivery  of  one  from  husband  to  wife,  1263. 

when  recording  amounts  to  delivery,  1263. 

when  manual  delivery  not  necessary,  1263. 

as  mortgage,  1282. 

effect  of  wife's  to  her  chattels,  1293. 

from  husband  in  consideration  of  marriage,  1298. 

formal  requisites  of  wife's,  1311. 

when  wife  must  privily  acknowledge,  1311. 

validity  of  married  woman's  at  common  law,  1312. 

when  grantee's  name  should  be  written  in,  1315. 

husband  releasing  curtesy  by,  1316,  n. 

when  wife  must  acknowledge  privily,  1319. 

between  hjsband  and  wife  in  consideration  of  separation,  1336. 

validity  of  one  by  surviving  wife,  1337,  n. 

creating  estate  by  entireties,  1340. 

validity  of  minor's,  1346. 

infant  disaffirming  hy  executing  subsequent  deed,  1350. 

infant  avoiding  by  bringing  ejectment  suit,  1350. 

infant  ratifying,  1351. 

infant  restoring  consideration  on  disaffirming,  1353. 

voidable  may  be  ratified  in  many  v,  siys,  1350. 
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infant  wife  avoiding,  1357. 

suit  to  cancel  amounts  to  disaffirmance,  1358. 

when  minor  must  disaffirm,  1358. 

infant  disaffirming  within  statutory  limitation,  1361. 

attacking  for  want  of  grantor's  mental  capacity,  1378. 

by  lunatic,  validity,  1380. 

by  lunatic,  right  of  grantee,  1381. 

how  affected  by  imbecility  of  grantor,  1386. 

rescinding  that  of  insane  person,  1388. 

avoiding  that  of  insane  person,  1388. 

by  insane  persons  void  at  law,  1390. 

how  to  set  aside  that  of  insane  person,  1390. 

setting  aside  for  undue  influence,  1391. 

between  parent  and  child,  setting  aside,  1391. 

how  affected  by  confidential  relation  of  parties,  1391. 

how  validity  affected  by  inadequacy  of  price,  1391. 

agreement  for  support  as  consideration  for,  1391. 

secured  from  wife  by  threats,  validity,  1399. 

validity  of  restrictions  in,  1596,  1597. 

validity  of  those  made  on  Sunday,  1625. 

delivery  after  execution  on  Sunday,  1625. 

acknowledgment  on  Sunday,  1625,  n. 

reforming  for  mutual  mistake,  1763. 

when  that  of  insane  person  voidable,  1768. 

setting  aside  that  from  ward  to  guardian,  1775. 

See  Real  Estate  ;  Delivery  ;  Conveyances. 

DEED  OF  ASSIGNMENT, 

recording  by  assignor  sufficient  evidence  of  delivery,  10. 

DEED  OF  GIFT, 

by  old  man,  effect,  832.  • 

DEED  OF  RELEASE, 

effect  of  blank  in,  480. 

DEED  OF  TRUST, 

suit  to  set  aside,  820. 

by  husband  or  wife,  823. 

when  wife  bound  by,  823,  n. 

rescinding  that  from  wife  to  husband  or  son,  827. 

how  fraudulent  affects  heirs,  827. 

suit  by  heirs  to  set  aside,  828. 

given  to  stop  criminal  prosecution,  841,  n. 

by  agent  of  corporation,  validity,  1007. 

when  void,  1442. 

DEED-POLL, 

release  by,  500. 
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DE  FACTO  CORPORATION, 

when  organizers  are  partners,  1047. 

liabilities  arising  from,  1047. 

what  necessary  to  constitute,  1047,  1048. 

definition  of,  1095,  n. 

when  created,  1095. 

created  by  consolidation,  1109. 

validity  of  bonds,  deeds  and  mortgages  of,  1113. 

validity  of  collateral  attack  on,  1113,  n. 

formed  by  irregular  consolidation,  1125. 

DE  FACTO   OFFICERS, 

when  corporation  bound  by  acts  of,  1049. 

DE  FACTO  RAILROAD  COMPANIES, 
liability  of  to  creditors,  1113. 
contracts  of,  1113. 

DEFAULT, 

effect  of  in  delivery  of  goods  in  installments,  122. 
rights  of  parties  on  one  in  conditional  sales,  138. 
promise  to  answer  for  another's,  505. 
effect  of  where  price  is  payable  in  installments,  849. 
party  taking  advantage  of  his  own,  925,  u. 

DEFEASANCE, 

of  conditions  subsequent  in  deeds,  144. 

DEFECTIVE  PERFORMANCE, 
bailment,  effect  of,  418. 
recovery  for,  1730. 

DEFECTS, 

to  what  ones  warranty  extends,  261,  262. 

what  covered  in  warranty  on  sale  of  horses,  262. 

DEFECTS  IN  TITLE, 

how  affect  right  to  specific  performance,  923. 
effect  in  delay  of  vendee,  924. 

DEFENSE, 

what  can  be  pleaded  in  an  action  on  a  judgment,  21. 

of  tender  must  be  pleaded,  339. 

determined  from  facts  pleaded,  361. 

of  statute  of  frauds,  584. 

parol  discharge  to  action  for  specific  performance,  580. 

statute  of  frauds,  waiver,  583. 

of  statute  of  frauds  by  answer,  948. 

of  ultra  vires  not  favored,  994. 

ultra  vires  as  to  suit  on  promissory  note,  997. 
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of  fraud  to  subscription  to  corporate  stock,  1043. 

of  ultra  vires  raised  by  answer,  1166. 

to  bonds  in  hands  of  bona  fide  purchasers,  1173. 

ultra  vires,  to  railway  aid  bonds,  1177. 

to  whom  defense  of  infancy  available,  1346. 

intoxication  as,  1393. 

guardian  making  to  ward's  contract,  1414. 

of  fraud  in  securing  contract,  1438. 

contract  against  negligence  is  not,  1503. 

champerty  as,  1542,  n. 

illegality  of  contract  as,  1621. 

illegality  can  not  be  made,  1630. 

demurring  to  complaint  which  states,  1708. 

pleader  must  not  anticipate,  1708. 

when  must  be  specially  pleaded,  1733. 

abandonment  of  contract  as,  1734. 

■waiver  of  performance  as,  1735. 

impossibility  as,  1736. 

act  of  God  as  a,  1736. 

requisites  of  an  affidavit  of,  1737. 

how  to  set  up  release  as,  1737. 

insanity  as,  1740. 

unsoundness  of  mind  as,  1740. 

DEFINITE  THBOEY, 

complaint  to  proceed  on,  167»7. 

DEFINITION, 

of  contracts,  1. 

of  consideration,  4. 

of  deed,  7,  n. 

of  executory  and  executed  contracts,  11. 

of  express  and  implied  contracts,  14. 

of  warrant  of  attorney,  17. 

of  conditional  sale,  136,  n. 

of  consideration,  147. 

of  good  and  valuable  consideration,  147. 

of  impossibility,  216. 

of  warranties,  248. 

of  tender,  297 

of  payment,  361. 

of  receipts,  383. 

of  accord  and  satisfaction,  422. 

of  release,  456. 

of  license,  542. 

of  easement,  543. 

of  dies  noH,  634,  n. 

of  express  contract,  639. 
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of  implied  contracts,  639. 

of  joint  contract,  668. 

of  patent  ambiguity,  742. 

of  established  custom,  750. 

of  commercial  usage,  759. 

of  specific  performance,  878. 

of  ultra  vires  acts,  983. 

of  de  facto  corporation,  1048,  1095,  n. 

of  reorganization,  1118. 

of  building  and  loan  association,  1211. 

of  necessaries,  1366. 

of  duress,  1397. 

of  bet  or  wager,  1493,  a. 

of  public  policy,  1498. 

of  champerty  and  maintenance,  1541. 

of  maintenance,  1542,  n. 

of  monopoly,  1580. 

of  trusts,  1583. 

of  business,  1614. 

of  charity,  1617. 

of  necessity,  1617. 

of  demurrage,  1681,  n. 

of  entire  contract,  1695. 

DEFRAUDED  PURCHASER, 

election  of  remedies  by,  812. 

DEL  CREDERE  COMMISSION, 
statute  of  frauds,  519. 

DELAY, 

as  affecting  validity  of  acceptance,  58. 

effect  on  substantial  performance,  113. 

in  performance,  effect  on  consideration,  166. 

when  excused  by  impossibility,  223. 

sickness  excusing  in  performance  of  contract,  227. 

when  accident  excuse  for,  237. 

caused  by  strikers,  liability  for,  238. 

when  contractor's  delay  will  be  excused,  239. 

effect  of  in  presenting  check,  371. 

effect  of  long  delay  in  asking  payment,  401. 

when  that  of  creditor  discharges  surety,  485. 

damages  for,  619. 

effect  of  that  by  contractor,  621. 

penalties  and  liquidated  damages  for,  624. 

question  of  damages  for,  624. 

liquidated  damages  for,  627. 

when  injury  must  be  shown  to  authorize  recovery,  628. 
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in  objecting  to  fraud,  810. 

cutting  off  right  to  rescission,  812. 

effect  of  unreasonable  in  asking  rescission,  821. 

in  attacking  judicial  sale,  838. 

how  affects  right  to  specific  performance,  908. 

barring  right  to  specific  performance,  918. 

DELIVERY, 

of  deed,  what  is  good  one,  9. 

essential  to  complete  contract,  10. 

when  sufficient  to  complete  contract,  50. 

deed  taking  effect  on,  69. 

revocability  of  deed  before,  71. 

effect  of  incomplete  in  sales,  117. 

effect  of  partial,  118. 

in  installments,  122. 

of  goods  in  installments,  123. 

how  that  of  goods  affected  by  insolvency  of  buyer,  124. 

essential  to  gift,  203. 

excused  by  act  of  strikers,  238. 

how  affected  by  "more  or  less,"  245. 

effect  of  retaining  property  on  breach  of  contract,  419. 

of  an  obligation  operating  as  a  release,  469. 

when  essential  to  complete  sale,  555. 

in  sales,  may  be  constructive,  562. 

to  a  carrier,  563. 

which  takes  contract  out  of  statute  of  frauds,  564. 

stipulating  time  and  place  of  in  contract,  570. 

necessary  to  complete  promissory  note,  589. 

law  of  place  of  as  affecting  carrier's  contract,  610. 

time  when  may  be  made,  617.  ' 

when  may  be  made  in  reasonable  time,  617. 

effect  of  purchaser  preventing,  693. 

bill  of  lading  does  not  pass  by,  755,  n. 

eHect  of  failure  to  make  of  goods  sold,  849. 

specific  performance  where  it  is  to  be  made  to  one  of  two,  937. 

to  one  joint  purchaser,  effect,  937. 

what  constitutes,  to  corporation,  969. 

of  deed  from  husband  to  wife,  1263. 

effect  on  stock  exchange  contract,  1468. 

effect  on  gambling  contract,  1470. 

selling  grain  for  future  delivery,  1471. 

duty  of  common  carrier  as  to,  1508. 

under  sale  made  on  Sunday,  1620. 

of  deed  executed  on  Sunday,  1625. 

completing  contract,  1629. 

imported  in  execution  of  contract,  1686. 

of  contract,  when  implied,  1686. 

See  Deed;  Contract. 
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DELIVERY  AND  ACCEPTANCE, 
correlative  acts,  69. 
what  necessary  to  constitute,  559. 

DELIVERY  OF  CONTRACTS, 

essential  part  of  a  valid  contract,  8. 

DELIVERY  OF  GOODS, 
when  excused,  237. 
tender  of,  307. 

DELUSIONS, 

of  donor  as  affecting  validity  of  gifts,  1387. 

DEMAND, 

for  counsel  fees  in  conditional  sales,  143. 

tender  on  note  payable  on,  305. 

for  performance,  when  necessary,  416. 

when  not  necessary  for  reformation,  870. 

on  stakeholder,  effect,  1495. 

sufficiency  of  on  stakeholder,  1495. 

on  stakeholder  where  bet  declared  off,  1496. 

as  a  condition  precedent,  1702. 

when  bringing  action  a  sufficient,  1702. 

cases  in  which  it  is  necessary,  1703. 

when  necessary  on  promissory  note,  1703. 

when  not  necessary,  1704. 

when  not  necessary  on  promissory  note,  1704. 

when  not  necessary  after  breach  of  contract,  1715. 

DEMENTIA, 

chronic  as  ground  for  divorce,  1406. 

DEMURRAGE, 

when  consignee  not  liable  for,  238. 

effect  of  custom  and  usage,  767. 

when  railroad  company  can  not  recover,  1681. 

definition  of,  1681,  n. 

DEMURRER, 

to  complaint  for  rescission,  806. 
objecting  to  tender  by,  810. 
making  defense  of  statute  of  frauds  by,  948. 
for  ambiguity  of  complaint,  1707. 
to  complaint  which  states  a  defense,  1708. 

where  complaint  does  not  allege  procurement  of  architect's  certificate 
1725. 

DENTISTS, 

executing  contracts  in  restraint  of  trade,  1573,  n. 
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DENTISTRY, 

validity  of  agreement  not  to  practice,  1571. 

DEPENDENT  COVENANTS, 

when  covenants  must  be  construed  to  be,  89. 

DEPOT, 

BuflScient  performance  of  contract  to  locate  at  town,  81. 
substantial  compliance  of  contract  to  locate,  296. 
validity  of  contract  to  locate  at  particular  place,  1517. 

DESCRIPTION, 

of  subject-matter  of  contract,  65. 

contract  for  land  not  void  where  same  can  be  made  certain,  78. 

effect  of  statements  of  in  insurance  policies,  250. 

in  insurance  policies  are  representations,  250. 

as  warranty  in  application  for  insurance,  252. 

how  error  in  affects  insurance  policy,  252. 

of  real  estate,  "  more  or  less,"  351. 

conflict  in  that  of  real  estate,  352. 

when  conveyance  defeated  by  bad,  736. 

parol  evidence  to  explain,  741,  n. 

equity  correcting  that  in  deed,  850,  852. 

correcting  that  in  sheriff's  deed,  858. 

reforming  deed  because  of  erroneous,  868. 

sufficiency  of  complaint  for  reformation  of  that  in  deed,  874. 

should  be  definite  to  entitle  one  to  specific  performance,  892. 

how  affected  by  metes  and  bounds,  932. 

specific  performance  where  that  of  real  estate  imperfect,  932. 

incomplete  in  deed,  933. 

parol  evidence  to  complete  that  in  deed,  933. 

DESTRUCTION  OF  SUBJECT-MATTER, 
effect  on  contract,  773. 

DETINUE, 

when  wife  may  maintain  action  of,  1262. 

DEVASTAVIT, 

validity  of  bond  to  indemnify  executors  against,  515. 

DEVISE, 

power  of  city  to  take,  1172. 

DIES  NON, 

definition  of,  634. 
152 
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DIFFERENCES, 

settling  in  gambling  contract,  1473,  1474. 

settling  in  gambling  contract,  rule  in  Rhode  Island,  1474. 

in  gambling  contract,  rule  in  Missouri,  1475. 

in  gambling  contracts,  rule  in  Texas,  1476. 

in  gambling  contracts,  rule  in  Arkansas  as  to,  1477. 

DIGGING  WELLS, 

performance  of  contract  in  reference  to,  294. 

DILIGENCE, 

effect  of  want  of,  817. 

in  asking  reformation,  859. 

DIRECTORS, 

rescission  of  contract  made  for  their  own  benefit,  847. 

contracting  with  corporation,  953. 

when  are  a  partnership,  973. 

notice  to  of  corporate  meetings,  974. 

contracting  with  another  director,  981. 

ratifying  contract,  998. 

authorizing  agent  to  contract,  1001. 

when  acts  of  not  binding  on  corporation,  1002. 

authority  where  they  own  all  the  stock,  1003. 

ratifying  representations  and  declarations  of,  1006. 

president  to  act  as  authorized  by,  1008. 

as  trustees,  1014. 

contracting  with  themselves,  1014. 

buying  claims  against  the  corporation,  1015. 

dealing  with  the  corporation,  1015. 

acting  for  or  against  the  corporation,  1017. 

rule  where  contracts  with  are  beneficial  to  corporation,  1017. 

relation  to  corporation  fiduciary,  1019. 

whether  they  may  act  in  foreign  state,  1021. 

are  agents  of  the  corporation,  1021. 

as  sellers  to  themselves,  1022. 

dealing  with  other  directors,  1022. 

voting  themselves  salaries,  1023. 

ratification  of  contract  with,  1024,  n. 

contract  for  benefit  of  voiilable,  not  void,  1024, 

laches  as  affecting  validity  of  contract  with,  1025. 

validity  of  mortgage  given  to,  1025. 

when  president  acts  as  instrument  of,  1025. 

rule  where  contract  with  is  executed,  1028. 

enjoining  at  suit  of  stockholders,  1029. 

stand  in  fiduciary  relation,  1029. 

fixing  compensation  of  officers,  1034. 

when  can  not  discharge  stockholder,  1036. 

parol  evidence  to  prove  resolution  of,  10.50. 
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conferring  power  on  corporate  officers,  1051. 

when  naust  authorize  issue  of  notes,  1057. 

of  insolvent  corporation,  powers  of,  1060. 

loaning  money  to  the  corporation,  1068. 

corporate  mortgage  in  favor  of,  1071. 

authorizing  president  to  execute  mortgage,  1072. 

ratifying  corporate  mortgage,  1072. 

ratifying  president's  mortgage,  1073. 

duty  to  manage  capital  stock  as  a  trust  fund,  1076. 

when  personally  liable  for  debts,  1085. 

power  to  prefer  creditors,  1086. 

effect  of  collusion  of  in  making  preferences,  1087. 

preference  of,  1088. 

when  can  not  release  stockholders  from  liability,  1094, 

when  may  agree  on  terms  of  railroad  lease,  1098. 

power  to  guaranty  bonds  of  another  company,  1110. 

presumption  that  notice  was  given  to,  1124. 

contracting  with  corporation,  1210,  n. 

of  building  association  borrowing  money,  1215. 

selling  influence,  1601. 

DISABILITY, 

of  married  women  to  contract,  1250. 

DISABILITIES  OF  COVERTUEE, 
relieving  wife  of,  1310,  1321. 

See  CoNTBACTS  OF  Makeibd  Women. 

DISAFFIRMANCE, 

reasonable  time  ror  infant  to  make,  1348. 

infant  restoring  consideration  on  asking,  1354. 

infant  has  reasonable  time  for,  1356. 

waiver  of  right  to,  1356. 

by  an  action  to  rescind,  1358. 

bringing  suit  to  cancel  deed  amounts  to,  1358. 

infant  returning  consideration  before  asking,  1359. 

contract  secured  by  fraud,  1860. 

time  for  infant  to  disaffirm  deed,  1361. 

can  not  take  place  during  minority,  1361. 

by  infant  of  mortgage  of  personalty,  1362. 

of  contracts  of  lunatics,  1384,  n. 

of  wagering  contract,  1490. 

DISAFFIRMANCE  BY  INFANTS, 
of  partnership  contracts,  1364. 
of  contract  for  work,  1365. 

DISCHARGE, 

of  written  agreement  by  parol,  580. 
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DISCOVERTURE, 

ratifying  void  contracts  after,  1253. 

DISCRETION, 

in  apportioning  costs  where  tender  has  been  made,  340. 

DISCRETION  OF  COURT, 

in  determining  what  is  marketable  title,  345. 

of  trial  court  in  reforming  deed,  861. 

as  to  decreeing  specific  performance,  884. 

over  specific  performance,  900. 

in  decreeing  specific  performance,  944,  n. 

of  court  in  framing  decree  for  specific  performance,  962. 

of  city  council  in  executing  contracts,  1183. 

of  municipal  officers  as  to  bids  for  contracts,  1184. 

of  municipality  in  determining  who  is  lowest  bidder,  1184,  n. 

of  municipal  authorities  in  selecting  from  bidders  on  contract,  1186. 

of  city  council  in  making  street  lighting  contracts,  1196. 

of  municipal  corporation  in  making  improvements,  1205. 

of  court  as  to  expenses  of  divorce  suit,  1286. 

DISCRIMINATIONS, 

preventing  railway  companies  from  making,  1500. 

DISMISSAL, 

does  not  bar  second  action,  22. 

consideration  for,  177. 

of  action  as  to  one  of  joint  tort-feasors,  492. 

without  prejudice,  962. 

of  suit  on  account  of  illegality  of  contract,  1443. 

DISPOSITION, 

wife's  right  of,  1310. 

DISPUTED   CLAIMS, 

consideration  for  settlement  of,  174. 
consideration  for  note  given  in  compromise  of,  175. 
effect  of  receipt  in  full,  385. 
effect  of  compromise  of,  432. 

DISSENTING  STOCKHOLDER, 

objecting  to  ultra  vires  contracts,  983. 
preventing  sale  of  corporate  property,  987. 
attacking  re-organization,  1121. 
when  bound  by  consolidation,  1132. 

DISSIPATION, 

as  affecting  breach  of  contract,  404. 
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DISSOLUTION, 

effect  of  upon  termination  of  contracts,  217. 

by  parol,  680. 

of  partnership  by  marriage  of  feme  ^ole  partner,  1333. 

when  terminates  contract,  773. 

of  corporation  by  consolidation,  1128. 

of  partnership,  how  affects  creditors'  rights,  787. 

DISTINCT  ENGAGEMENTS, 

effect  of  in  illegal  contract,  1426. 

DISTINCTION, 

between  contract  for  sale  and  one  for  work  and  labor,  565, 

DISTRACTED  PERSON, 

See  Contracts  op  Lunatics. 

DIVIDENDS, 

land  company  guaranteeing  railway  company's,  967. 

receipt  of  creating  estoppel,  1036. 

in  building  and  loan  associations,  1211. 

DIVORCE, 

effect  of  dismissal  of  action  for,  22. 

effect  of  law  of  place,  588. 

effect  in  foreign  jurisdiction,  588,  n. 

lunacy  as  ground  for,  1406. 

incurable  mania  as  ground  for,  1406. 

chronic  dementia  as  ground  for,  1406. 

legislature  granting  by  special  act,  1406,  n. 

effect  on  estate  by  entirety,  1342. 

validity  of  contracts  relating  to,  1544. 

validity  of  agreement  not  to  defend,  1644. 

validity  of  agreement  to  support  wife  after,  1547. 

constitutional  provisions  affecting,  1638. 

DIVORCE  PROCEEDINGS, 

validity  of  note  given  to  stop,  1545. 

contract  inducing  discontinuance  of,  1545,  1546. 

DIVORCE  SUIT, 

separate  estate  of  wife  liable  for  expenses  of,  1286. 

DIVORCED  "WIFE, 

contract  to  pay  while  unmarried,  1647. 

DOCUMENTS, 

parol  evidence  admissible  to  identity,  581. 

DOMICILE, 

how  law  of  affects  personal  property,  600. 
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DONATION, 

consideration  for  one  to  educational  institution,  179,  n. 
county  making  to  railway  company,  1179. 
to  railway  company,  1181,  n.. 

See  Gifts. 

DONOE  AND  DONEE, 

effect  of  confidential  relations  between,  832,  n. 

DOEMANT  PAETNEE, 

how  affected  by  release,  489. 

DOUBLE  CONSTEUCTION, 

lawful  preferred  to  unlawful,  717. 

DOUBT, 

how  that  in  contract  of  insurance  construed,  251. 

DOUBTFUL  CLAIMS, 

consideration  for  settlement  of,  174. 
consideration  for  forbearance  in,  176. 

DOUBTFUL  LIABILITY, 

as  consideration  for  contract,  213. 

DOUBTFUL  TITLE, 

purchaser  not  compelled  to  take,  911. 

DOUBTFUL  WAEEANTIES, 

construed  to  be  mere  representations,  252. 

DOWEE, 

marriage  as  consideration  for,  187. 

release  of  is  a  good  consideration,  191. 

words  necessary  in  release  of,  460. 

effect  of  wife's  contract  releasing,  475. 

release  of,  475. 

specific  performance  of  agreement  releasing,  954. 

alienation  of,  1268. 

release  by  antenuptial  agreement,  1300. 

contract  to  release,  1316,  n. 

when  becomes  vested  right,  1637. 

DEAFT, 

offer  of  not  a  sufficient  tender,  314. 
of  what  state  a  contract,  604. 
days  of  grace  on,  607. 
power  of  corporation  to  make,  963. 

DEAFT8MAN, 

effect  of  mistake  of,  865. 
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DROUGHTS, 

as  act  of  God,  218. 

DRUGGISTS, 

executing  contracts  in  restraint  of  trade,  1573,  n. 

DRUNKARD, 

setting  aside  conveyances  of,  833. 

DUES, 

in  building  associations,  fines  for  non-payment,  1220. 

DUES  IN  BUILDING  ASSOCIATIONS, 

forfeiting  stock  for  non-payment,  1221. 

are  not  interest,  1225. 

how  affected  by  appointment  of  receiver,  1228. 

DUPLICATE, 

executing  contract  in,  50. 

effect  of  contract  executed  in,  713. 

DURESS, 

effect  of  payment  made  under,  364. 

recovery  of  money  paid  under,  664. 

when  imprisonment  is,  664. 

when  threats  constitute,  664. 

protest  available  when  payment  made  under,  667. 

contracts  under  will  not  stand,  1395. 

lawful  threats  do  not  constitute,  1396. 

effect  of  payment  made  under,  1396,  n. 

is  not  where  there  is  voluntary  payment,  1396. 

definition  of,  1397. 

rule  as  to  effect  on  contracts,  1397,  n. 

when  threat  to  prosecute  third  person  is,  1399. 

validity  of  promissory  note  secured  by,  1399,  n. 

husband's  duress  of  wife,  1400. 

validity  of  mortgage  secured  from  wife  by,  1400. 

threatening  old  man  is,  1401. 

recovering  money  secured  by,  1401. 

preventing  bail  is,  1401. 

rescission  on  account  of,  1773. 

See  Contracts  of  Persons  Undek  Duress. 

DWELLING-HOUSE, 

not  a  necessary  for  an  infant,  1367. 

E 

EARNEST  MONEY, 

right  of  vendor  to,  359. 
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EARNINGS, 

when  wife's  belong  to  husband,  1276. 

EARTHQUAKES, 

as  acts  of  God,  218. 

EASEMENT, 

within  statute  of  frauds,  543. 

distinguished  from  license,  543. 

definition  of,  543. 

can  not  exist  in  parol,  543. 

distinguished  from  profits  a  prendre,  543,  n. 

specific  performance  of  contract  for  exchange  of,  888. 

creation  by  parol  agreement,  1596. 

damages  for  destruction  of,  1708,  n. 

EDUCATIONAL  INSTITUTION, 

consideration  for  donation  to,  179,  n. 
gratuitous  subscription  to,  205, 

EJECTMENT, 

breach  of  condition  in  deed,  406. 
suiBciency  of  complaint  for,  1350. 
infant  avoiding  deed  by  bringing  suit  in,  1350. 
rescission  of  contract  instead  of,  1768. 

ELECTION, 

when  note  given  to  secure  is  void,  160. 

bj'  infant  to  avoid  contract,  178,  n. 

as  to  how  payments  shall  be  applied,  398,  n. 

when  that  by  creditor  amounts  to  an  accord  and  satisfaction,  424. 

to  sue  on  joint  or  several  contract,  685. 

between  ending  and  enforcing  contract,  772. 

of  remedies  by  defrauded  purchaser,  812. 

to  set  aside  sale  by  trustee  to  himself,  837. 

on  question  of  issuing  railway  aid  bonds,  1177. 

validity  of  wager  on,  1490. 

validity  of  contract  to  secure,  1425. 

validity  of  agreements  to  control,  1598. 

does  not  create  contract  with  elected  oificer,  1643. 

to  rescind  contract,  1767. 

ELECTION  BETS, 

against  public  policy,  1490,  n. 

ELECTION  PETITION, 

contract  for  withdrawal  is  void,  1441. 

ELECTION  OF  REMEDIES, 

waiver  of  tort  and  suing  on  ansnmpxil,  (147,  n. 
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ELECTION  TO  EESCIND, 

bringing  suit  amounts  to,  1358,  n. 

ELECTORS, 

voting  on  proposed  city  contract,  1192. 
ratifying  city  contract  by  vote  in  election,  1192. 

ELECTRIC  LIGHT  PLANT, 

power  of  city  to  operate,  1199. 

EMANCIPATION, 

of  married  women  as  to  contracts,  1252. 
of  infant  by  parents,  effect,  1373. 

EMBARGO, 

as  excuse  for  performance  of  contract,  225. 

EMBLEMENTS, 

contract  for  sale  of  need  not  be  in  writing,  538. 
go  to  executor,  538. 

EMERGENCY, 

authority  of  municipal  oflBcers  to  contract  in  case  of,  1136,  n. 
for  Sunday  contract,  1622. 

EMINENT  DOMAIN, 

constitutional  provisions  in  reference  to,  1662. 
all  rights  subject  to,  1662. 
what  property  may  be  taken  under,  1662. 
legislature  can  not  surrender  power  of,  1662. 

EMPLOYE, 

effect  of  promise  to  do  work  to  satisfaction  of  employer,  103. 

right  to  quit  work,  238. 

releasing  claim  for  damages,  457. 

effect  of  release  by,  499. 

effect  of  employer's  death  on  contract  of,  774. 

inventions  made  by,  907. 

when  stockholders  personally  liable  to,  1082. 

contracts  with  in  restraint  of  trade,  1574. 

EMPLOYER, 

eflect  of  contract  to  do  work  to  satisfaction  of,  103. 

EMPLOYMENT, 

contract  of  obtained  by  bribery,  validity,  1524. 
railroad  company  contracting  to  give  steady,  1525. 
plaintiff's  obligation  to  find  other,  1717. 

ENDOWMENT, 

consideration  for  one  for  educational  in.stitution,  179,  n. 
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EJSIFOEOEMENT  OF  CONTRACTS, 
against  the  state,  1642 

ENGINE, 

breach  of  warranty  in  sale  of,  279. 

ENGINEER'S  CERTIFICATE, 

as  condition  precedent  to  payment  for  work,  100. 
when  municipal  corporation  bound  by,  1191. 

ENGINEER'S  ESTIMATES, 
as  evidence,  1748. 

ENTIRE  CONTRACT, 

can  not  be  apportioned,  731. 
illustrative  cases  of,  733. 
premature  action  on,  1695. 
what  is,  1695. 

ENTIRETY, 

when  contract  must  be  enforced  as,  921. 
husband  and  wife  as  tenants  by,  1317,  n. 

See  Estate  by  Entirbtibs. 

ENTRIES, 

operating  as  releases,  465. 

ENUMERATION, 

when  contract  weakened  by,  709. 

EQUAL  PROTECTION, 

constitution  guaranteeing,  1674. 

EQUITABLE  ESTATE, 
sale  of  wife's,  1324. 

EQUITABLE  ESTOPPEL, 

by  relying  on  oral  agreement,  949. 

when  created  by  ^Mra  vires  contract,  982. 

EQUITABLE  JURISDICTION, 

to  avoid  multiplicity  of  suits,  1754. 

EQUITABLE  MORTGAGE, 

analogous  to  vendor's  lien,  360. 
distinguished  from  conditional  sale,  796. 
when  trust  deed  has  effect  of,  1072. 

EQUITABLE  RELEASE, 

what  will  amount  to,  470. 
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EQUITABLE  REMEDY, 

better  than  legal,  1753. 

EQUITABLE  TENDEE, 
what  is,  303. 

EQUITY, 

enforcing  contract  lacking  seal,  13. 
inadequacy  of  consideration  in,  193. 
tender  in  actions  at,  338. 
relieving  against  forfeitures,  359. 
when  will  not  enforce  penalties,  359. 
looking  into  consideration  for  a  release,  463. 
effect  of  release  in,  463. 
release  in,  464. 
following  the  law,  465. 
statute  of  frauds  binding  on  courts  of,  526. 
when  will  not  regard,  time  as  of  essence  of  the  contract,  620. 
disregarding  stipulated  damages,  629,  u. 

permitting  recovery  of  money  paid  under  mistake  of  fact,  660. 
how  construes  release  of  joint  debtor,  675. 
effect  at  of  death  of  joint  contractor,  678. 
effect  in  of  part  performance,  690,  n. 
part  performance  an  equitable  doctrine,  691. 
compelling  completion  after  part  performance,  692. 
protecting  parol  gift  of  land,  701. 
reforming  mistakes,  707. 
when  will  grant  remedy  by  cancellation,  790. 
he  who  seeks  equity  must  do  equity,  794. 
relief  in  from  mistake  of  law,  801. 
granting  rescission  on  ground  of  mistake,  808. 
does  not  relieve  lack  of  diligence,  817. 
compelling  rescission  for  non-performance,  845. 
jurisdiction  to  decree  reformation,  850. 
will  not  reform  contract  into  new  one,  855. 
on  what  proof  will  grant  reformation,  870. 
when  will  not  reform  lease,  872. 
power  to  compel  specific  performance,  878. 
»    discretion  to  decree  specific  performance,  884. 
refusing  to  decree  specific  performance,  884. 
will  not  take  hold  of  uncertain  contract,  892. 
when  will  refuse  specific  performance,  894. 
looking  at  substance  instead  of  form,  897. 
he  who  asks  must  do,  898. 
awarding  damages  for  breach  of  contract,  923. 
requiring  suit  to  be  brought  promptly,  925. 
when  will  regard  time  of  the  essence  of  contract,  925. 
upholding  contract  with  director,  1019. 
scrutinizing  corporate  preferences,  1088. 
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crediting  payments  on  building  association  mortgage,  1222. 

enforcing  agreements  between  husband  and  wife,  1251. 

favoring  antenuptial  contracts,  1299. 

disregards  form,  1304,  n. 

relieving  against  infant's  fraud,  1360. 

setting  aside  contract  secured  by  undue  influence,  1391. 

setting  aside  contract  with  insane  person,  1392. 

control  over  lunatics,  1411. 

does  not  relieve  parties  to  illegal  contract,  1424. 

leaving  particeps  criminis  where  found,  1427. 

can  not  give  validity  to  illegal  contract,  1443. 

leaving  parties  as  it  found  them,  1592. 

will  not  interfere  where  there  is  a  remedy  at  law,  1752. 

after  acquiring  retains  jurisdiction,  1753. 

jurisdiction  to  avoid  multiplicity  of  suits,  1754. 

transferring  action  for  damages  to,  1755. 

reforming  deed  for  mistake,  1763. 

requisites  of  jurisdiction  for  specific  performance,  1765. 

EQUITY  JURISDICTION, 

over  rescission  and  cancellation,  789. 
ground  of,  1752. 

ERRATIC   PERSON, 

validity  of  conveyance  by,  836. 

ERROR, 

effect  in  construction  of  contracts,  707. 

ESCROW, 

specific  performance  of  contracts  placing  deeds  in,  10. 
rescission  of  deed  left  in,  846. 

ESSENCE  OF  CONTRACT, 

when  method  of  performance  is,  295. 

when  time  is  of,  616. 

when  time  of  delivery  is  of,  617. 

when  quantity  is  of,  617. 

when  time  is  not  of  the,  610. 

when  equity  will  not  regard  time  as  of,  620. 

when  time  is  of  in  contract  for  sale  of  property,  622. 

time  in  contract  for  sale  of  real  estate,  623. 

change  and  termination  where  time  is  of,  783. 

time  as  in  contract  for  sale  of  real  estate,  908. 

when  equity  regards  time  of,  925. 

time  as  of,  1689. 

ESTABLISHED  CUSTOM, 
definition  of,  750. 
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ESTATE  BY  ENTIRETIES, 

restrictions  upon  alienation,  1340. 

effect  of  death  on,  1340. 

how  created,  1340. 

how  may  be  conveyed,  1340. 

ownership  of  rents  and  profits  from,  1341,  n. 

how  divorce  affects,  1342. 

based  on  marital  relation,  1342. 

ESTOPPEL, 

to  question  instrument  for  want  of  seal,  12. 
judgment  as  an,  21. 
■    by  terms  of  contract,  27. 
to  forfeit  insurance  policy,  91. 
to  claim  non-performance  of  condition,  133. 
to  object  to  tender,  318. 
by  accepting  check  as  payment,  374. 
by  an  accord  and  satisfaction,  425. 
by  consideration  clause  in  a  deed,  386. 
by  releases,  462. 

by  construction  of  contract  by  the  parties,  724. 
by  extension  of  time  of  performance,  781. 
by  ratification  of  fraud,  810. 
of  vendor  to  set  up  vendee's  laches,  929. 
of  married  woman  by  her  contract,  940. 
by  part  performance,  949. 
stockholders  to  attack  ultra  vires  acts,  986. 
by  vltra  vires  acts,  994. 

of  corporation  to  deny  officer's  authority,  1003. 
by  ratifying  unauthorized  acts  of  agents,  1004. 
of  corporation  by  acts  of  vice-president,  1010. 
of  corporation  by  laches  on  acquiescence,  1025. 
created  by  receipt  of  dividends  on  corporate  stock,  1036. 
to  deny  subscriptions  to  stock,  1040. 
to  attack  validity  of  consolidation,  1109. 
of  stockholders  to  question  reorganization,  1221. 
to  question  consolidation,  1125. 
municipal  corporations  not  estopped  by  use,  1150. 
of  corporation  to  deny  indebtedness,  1055. 
of  city  by  grant  of  franchise  for  private  purpose,  1158. 
to  deny  acts  of  corporate  officers,  1062. 
of  municipal  corporation  by  retaining  benefits,  1163. 
of  city  to  question  municipal  bonds,  1173. 
arising  on  recital  in  municipal  bonds,  1173. 
when  recitals  in  municipal  bonds  do  not  create,  1174,  n. 
to  question  bonds  to  aid  railroad,  1177. 
by  recitals  in  municipal  bonds,  1179. 
when  married  woman  not  subject  to,  1250. 
of  married  woman  by  her  contract,  1254. 
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married  woman  can  not  become  surety  by,  1305. 

of  married  woman  to  set  up  contract  of  suretysliip,  1308. 

of  infant  to  disaffirm  contract,  1359. 

fraud  as,  1360. 

of  infant  by  fraudulent  representations,  1360. 

by  infant's  representation  as  to  age,  1370. 

by  note  given  under  threats,  1399. 

to  deny  authority  of  foreign  corporation,  1445. 

to  set  up  defense  of  public  policy,  1499. 

when  can  arise  by  silence,  1694,  n. 

EVICTION, 

as  affecting  right  to  recover  on  breach  of  warranty,  290. 

EVIDENCE, 

written  evidence  of  contracts  the  best,  26. 

circumstantial  evidence  of  contracts,  34. 

to  explain  foreign  language  of  contract,  30. 

of  contract,  notice  and  assent  as,  33. 

to  cure  uncertainty  in  contracts,  77,  n. 

to  show  performance,  112. 

of  agreement  to  forbear,  171. 

to  establish  trust,  204. 

when  competent  to  show  verbal  warranties,  267. 

in  action  for  breach  of  covenant  of  warranty,  291. 

of  intention  to  merge  debt  by  bill  or  note  taken  in  payment,  378. 

to  vary  receipt  in  full,  385,  n. 

as  to  consideration  for  a  release,  457. 

to  contradict  release,  462. 

to  establish  an  advancement,  471. 

to  show  acceptance  after  sale,  565. 

correspondence  as  of  contract,  575. 

to  establish  parol  gift  of  land,  701. 

when  oral  admissible  in  the  construction  of  contracts,  704. 

to  show  construction  of  contract  by  parties,  724. 

to  aid  in  construing  deeds,  735. 

to  prove  custom,  749. 

to  prove  custom  or  usage,  752,  n. 

when  inadmissible  of  custom  and  usage,  754. 

to  show  usage,  760,  763. 

of  general  banking  custom,  769. 

of  mental  incapacity,  835. 

to  prove  mistake,  860. 

sufficient  to  entitle  one  to  reformation,  870. 

of  mistake  must  be  clear,  861. 

rule  where  insufficient  for  specific  performance,  894. 

sufficiency  of  for  specific  performance,  894,  942. 

to  establish  testamentary  agreement,  905. 
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EVIDENCE— ContiBMed. 

of  adoption  of  promoter's  contract,  1033. 

to  show  consolidation,  1128. 

in  suit  to  recover  for  wife's  necessaries,  1256. 

of  wife's  separate  estate,  1282. 

of  mental  capacity,  limits  aa  to  time,  1379. 

of  illegal  contract,  1417. 

to  show  consideration,  1440. 

validity  of  contract  to  procure,  1537. 

in  actions  for  commissions,  1682. 

in  actions  on  written  contracts,  1683,  1684. 

when  parol  admissible  to  explain  written  contract,  1687. 

plans  as  in  suit  on  building  contract,  1724. 

building  contract  as,  1728. 

of  waiver  of  performance,  1735. 

production  of  written  contract  as,  1744. 

custom  as,  1746. 

shipping  books  and  vouchers  as,  1747. 

original  books  of  entry  as,  1747. 

experts'  estimates  as,  1748. 

engineers'  certificates  as,  1748. 

jury  to  decide  where  it  is  conflicting,  1749. 

sufliciency  of  that  to  show  mistake,  1763. 

in  action  to  reform  deed,  1763. 

See  Parol  Evidence. 

EX  CONTRACTtr, 

cause  of  action  on,  1676. 

EX  DELICTO, 

cause  of  action,  1676. 

EX  DOLO  MALO  NON  ORITUR  ACTIO, 

application  of  maxim  of,  1515,  n,  1586,  n. 

EX  POST  FACTO  LAW, 
validity  of,  1635. 

EXAMPLES, 

See  Illustrative  Cases. 

EXCEPTIONS, 

in  contracts,  16. 

weakening  words  of  contract,  709. 

when  not  necessary  to  judgment,  916. 

EXCESSIVE  PRICE, 

as  affecting  right  to  specific  performance,  903. 

EXCHANGE  OF  EASEMENTS, 

specific  performance  of  contract  for,  888. 
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EXCHANGE  OF  PEKSONAL  PROPERTY. 
warranty  of  title  implied  in,  282. 

EXCHANGE  OF  REAL  ESTATE, 

when  contract  for  not  within  statute  of  frauds,  535. 

EXCLUSIVE  CONTRACT, 

by  railroad  company  for  sleeping  car,  1593. 

EXCLUSIVE  PRIVILEGES, 

when  grant  of  illegal,  1650. 

constitutional  provisions  in  reference  to,  1650. 

construction  of  grant  of,  1651. 

EXCLUSIVE  RIGHT, 

not  granted  by  corporate  charter,  976. 

EXCLUSIVE  SERVICE, 

validity  of  contract  for,  1593. 

EXCUSE, 

for  not  making  tender,  338. 

EXECUTED  CONSIDERATION, 
when  consideration  is,  152. 
agreement  founded  on,  180,  n. 

EXECUTED  CONTRACT, 
definition  of,  11. 

effect  of  statute  of  frauds,  553,  554,  n. 
effect  of  ultra  vires  on,  986. 
of  infants,  1344. 
infant  ratifying,  1344,  n. 
made  on  Sunday,  1620. 
rule  where  parties  are  in  pari  delicto,  1779. 

EXECUTION, 

return  of  before  suing  stockholders,  1079. 

against  wife's  separate  estate,  1332. 

policy  of  law  to  encourage  bidding  at  sale  on,  1538. 

public  policy  to  exempt  certain  property  from,  1671. 

EXECUTION  CREDITORS, 

consideration  for  agreement  of  one  to  release,  169. 

EXECUTION  OF  CONTRACT, 
formalities  of,  7. 

how  affects  right  to  bring  suit  on  a  judgment,  17. 
example  of  sufficient,  50,  n. 
not  barred  by  release  of  actions,  473. 
release  of,  476. 
effect  of  law  of  place,  585. 


INDEX. 


2411 


[References  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.} 
EXECUTION  OF  CONTRACT— CojiMnaed. 

place  of  determining  validity  of  insurance  policy,  608. 
delivery  imported  in,  1686. 

EXBCUTOES, 

no  power  to  renew  decedent's  offers  to  contract,  43. 

not  liable  on  contracts  for  personal  acts,  231. 

when  tender  may  be  made  to,  323. 

duty  to  pay  debts,  402. 

power  of  a  joint  to  execute  a  release,  458. 

how  promises  of  affected  by  statute  of  frauds,  504. 

emblements  go  to,  538. 

of  joint  contractor,  liability  of,  678. 

receiving  goods  purchased  by  testator,  774. 

liability  on  warranty  made  by,  807. 

estate  not  liable  for  representations  by,  807. 

as  plaintiffs  for  specific  performance,  917. 

assignment  of  fees  void,  1511. 

indemnifying  against  contemplated  waste,  1515. 

EXECUTOR'S  BOND, 

reforming  for  mistake,  864. 

EXECUTORY   CONTRACT, 
definition  of,  11. 
when  time  of  essence  of,  617 
effect  of  death  on,  774. 
rescission  of,  805. 
effect  of  delay  in  execution  of,  810. 
sale  of  expectancy  is,  938. 
of  infants,  1344. 
effect  of  war  on,  1558. 
made  on  Sunday,  1620. 
abandonment  of,  effect,  1734. 

EXECUTORY  SALES, 

when  within  the  statute  of  frauds,  554. 

EXEMPTION, 

of  carrier  for  acts  beyond  its  line,  612,  n. 

EXEMPTION  FROM  TAXATION, 
not  transferable,  1655. 
distinction  between  repealable  and  irrepealable  exemption  from,  1656. 

EXEMPTION  LAWS, 

constitutional  provisions  in  reference  to,  1671. 
legislative  modification  of,  1671. 

change  as  impairment  of  obligation  of  contracts,  1671. 
153 
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EXISTING  DEBTS, 

effect  of  marriage  settlements  on,  1298. 

EXISTING  LEGAL  OBLIGATION, 
as  a  consideration,  157. 

EXPECTANCY, 

specific  performance  of  sale  of,  938. 
sale  of  is  executory  contract,  938. 

EXPECTANT  HEIRS, 

adequacy  of  consideration  in  contracts  with,  194. 

EXPENSE, 

considering  in  action  for  breach  of  warranty,  291. 
of  care  of  insane  poor,  1413. 

EXPRESS  COMPANY, 

contract  releasing  is  against  public  policy,  1502. 

EXPRESS  CONTRACTS, 
classes  of,  11. 
what  contracts  are,  14. 
circumstantial  evidence  to  prove,  34. 
definition  of,  639. 

distinguished  from  implied  contracts,  639. 
can  not  be  where  there  is  implied  contract,  645,  n. 
not  to  be  contradicted  or  varied  by  custom  and  usage,  753. 
action  on,  recovery  on  implied  promise,  1681. 

EXPRESS  WARRANTY, 
what  amounts  to,  259. 

when  parol  evidence  admissible  to  prove,  267. 
co-existing  with  implied,  272. 

EXPRESSIONS  OF  OPINION, 

when  ground  for  rescission,  797. 

when  rescission  and  cancellation  can  be  based  on,  800. 
when  do  not  amount  to  fraudulent  representations,  804. 
by  vendor,  effect,  1436. 

EXTENSION  OF  CONTRACT, 
pleading,  1699. 

EXTENSION  OF  TIME, 

consideration  for,  168. 

paying  interest  as  consideration,  171. 

when  operates  as  a  release  of  a  surety,  485. 
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EXTORTION, 

implied  contract  to  return  property  secured  by,  640. 
money  paid  under  may  be  recovered,  664,  n. 
effect  where  public  officer  guilty  of,  1605. 

EXTORTIONATE  CONTRACTS, 
against  public  policy,  1592. 

EXTRA  COMPENSATION, 

when  contract  to  give  to  public  officer  valid,  157. 
consideration  for  agreement  to  pay,  213,  n. 

EXTRA  MATERIAL, 

consideration  for  promise  by  contractor  to  pay  for,  211. 

EXTRA  PAY, 

promise  of  to  complete  contract,  166. 

EXTRA  SERVICES, 

compensating  corporate  officers  for,  1034. 

in  building  contracts,  1151. 

when  contracts  for  are  void,  1164,  n. 

EXTRA  STREET  IMPROVEMENTS, 
when  city  not  liable  for,  1169. 

EXTRA  WORK, 

when  contractor  may  recover  for,  1034. 

EXTRAORDINARY  FLOODS, 
as  act  of  God,  218. 

EXTRAORDINARY  SERVICES, 

compensating  sheriff  for,  1137,  n. 

EXTRINSIC  EVIDENCE, 

when  admissible  to  vary  indorsements  on  notes,  27. 
to  explain  contract  made  in  foreign  language,  30,  n. 
warranties  can  not  depend  on,  269,  n. 
to  show  meaning  of  technical  terms,  757,  n. 
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FACTOR, 

effect  of  undertaking  by,  519. 

FACTORIES, 

when  minors  prohibited  from  working  in,  1465. 
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FACTS, 

nature  of  pleading  determined  from,  361. 

effect  of  payment  made  under  mistake  of,  399,  660. 

usage  is  matter  of,  763. 

effect  of  willful  concealment  of,  799. 

only  are  admissible  to  show  mental  incapacity,  835. 

pleadings  should  state,  1716,  n. 

FAILURE  OF  CONSIDERATION, 

in  contract  for  benefit  of  third  person,  201. 
canceling  note  and  mortgage  on  account  of,  840. 

FALSE  REPRESENTATIONS, 

to  secure  insurance  policy,  246. 

as  to  value  of  patent,  effect,  800. 

how  affect  right  to  reformation  of  contract,  873. 

infant  obtaining  credit  by,  1370,  n. 

FAMILY, 

compensation  for  members  of,  14,  n. 
right  of  members  of  to  compensation,  34,  n. 
services  rendered  by  member  of,  653. 
duty  of  husband  to  provide  for,  1255. 

FAMILY  COMPROMISES, 
favored,  1546. 

FAMILY  CONCORD, 

validity  of  contract  to  promote,  1543. 

FAST  AND  LOOSE, 

party  not  permitted  to  play,  821. 

FATHER, 

implied  contract  to  pay  for  physician's  services  to  child,  652. 
effect  of  voluntary  deed  to  son,  831. 
enforcing  agreement  of  son  to  support,  906. 

FEDERAL  CONGRESS, 
lobbying  in,  1532. 

FEDERAL  COURTS, 

how  citizenship  affects  jurisdiction  of,  1126,  n. 

FEDERAL  STATUTES, 

contracts  violating,  1444. 
against  monopolies,  1521. 

FEEBLE  MINDED  PERSONS, 
contracts  with,  1394. 
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FEES, 

validity  of  contract  to  pay  special  to  witness,  157. 

validity  of  contract  to  pay  to  public  officers,  157. 

executor's  assignment  of  is  void,  1511. 

contract  regulating  justice's  is  void,  1534. 

public  officer  can  not  assign  unearned,  1603. 

penalty  for  charging  excessive,  1605. 

illegal  ageements  regarding,  1605,  1606. 

public  officer  only  entitled  to  those  allowed  by  law,  1606. 

deputy  agreeing  to  divide  with  principal,  1607. 

FELONY, 

validity  of  contract  compounding,  1548. 
when  contract  compounding  is  not  void,  1549. 

FEME  COVEET, 

conveyance  of  her  real  estate,  1321,  n. 

See  Contracts  of  Married  Women. 

FEME  SOLE, 

declaring  married  woman  to  be,  1310 . 
power  to  contract,  1252. 

FENCE, 

contract  to  keep  up  not  within  statute  of  frauds,  1537. 
requiring  railroad  companies  to  construct,  1649,  n. 

FEEEY, 

compelling  railway  company  to  operate,  1117. 

FICTITIOUS  DEBT, 

effect  of  including  in  voluntary  assignment,  1248. 

FIDUCIAEY  CAPACITY, 

corporate  officers  act  in,  1091. 

FIDUCIAEY  EELATION, 
effect  on  contracts,  827. 
effect  on  specific  performance,  902. 
agent  taking  advantage  of,  1016,  1017. 
directors  stand  in,  1029. 
rescission  where  parties  are  in,  1774. 

FINAL  PAYMENT, 

redeeming  from  one  who  makes  for  vendee,  922. 

FINES, 

in  building  associations,  1220. 
when  amount  to  usury,  1227,  n. 
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FIRE, 

when  is  not  act  of  God,  220. 

result  where  building  destroyed  by  during  construction,  232. 
railway  company  contracting  against  liability  for,  1510. 
railroad  companies  liable  for  damages  by,  1649. 

FIRE  DISTRICT, 

as  guas j-corporation ,  1138. 

FIRE  INSURANCE  POLICY, 

warranties  in  application  for,  247. 

FIRE  LIMITS, 

effect  on  policy  of  insurance,  587,  n. 

FITNESS, 

implied  warranty  as  to,  278. 

FIXTURES, 

statute  of  fraud  does  not  apply  to  sale  of,  536. 

intention  of  parties,  541,  n. 

when  law  of  governs  maritime  contracts,  615. 

FLUCTUATIONS   IN  VALUE, 

effect  on  time  of  performance,  622. 

FOOT  RACE, 

betting  on  is  gaming,  1496. 

FORBEARANCE, 

as  a  consideration,  167. 

illustrations  of  as  consideration  for  promise,  169. 

as  evidence  of  agreement  to  forbear,  171. 

mere  forbearance  does  not  release  surety  on  note,  172,  n. 

consideration  for  where  the  right  or  claim  is  doubtful,  176. 

FORBEARANCE  TO  SUE, 
consideration  for,  170. 

FORECLOSURE, 

against  wife  of  mortgage  given  to  secure  husbiinil's  debt,  1282. 

FORECLOSURE  OF  MORTGAGE, 
law  of  what  state  governs,  594. 
must  be  where  land  is  situated,  599. 
right  of  bondholder  to  prosecute  action  for,  1089. 
when  stockholder  may  prosecute  action  for,  1089. 
validity  of  laws  affecting,  1070, 

FORECLOSURE  SALE, 

reorganization  by  purchasers  at,  1118, 

validity  of  law  authorizinu;  redemption  from,  lil70. 
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FORECLOSURE  PROCEEDINGS, 
payment  to  stop,  duress,  1396. 

FOREIGN  AGENT, 

presumption  as  to  authority  of,  1065. 
power  of  to  make  debts,  1065. 

FOREIGN  CONTRACTS, 

when  states  not  bound  to  enforce,  590. 
comity  enforcing,  590. 

FOREIGN  CORPORATIONS, 

duty  of  agents,  1445. 

estoppel  to  deny  authority  of,  1445. 

complying  with  statutory  requisites,  1445. 

FOREIGN  HELD  BONDS, 
taxation  of,  1657. 

FOREIGN   INSURANCE  COMPANY, 
law  applicable  to,  609. 

FOREIGN  LANGUAGE, 
contracts  in,  30. 

FOREIGN  LAWS, 

must  be  proved  as  facts,  595. 
effect  of  ignorance  of,  668. 
effect  on  usury,  1230; 

FOREIGN  STATES, 

validity  of  involuntary  assignments  in,  603. 
whether  directors  may  act  in,  1021 . 

FORFEITURE, 

of  insurance  policy  for  failure  to  pay  premiums,  91. 

none  where  there  has  been  substantial  performance,  112. 

waiver  of  in  conditional  sales,  140. 

construction  of  contracts  calling  for,  144,  n. 

law  does  not  favor,  251. 

right  of  tort  by  tender  of  interest,  333. 

equity  relieving  against,  359. 

for  non-performance,  796. 

of  payments  made  by  vendee,  796. 

where  purchaser  fails  to  comply  with  contract,  914,  n. 

relief  from  building  associations,  1222. 

stock  in  building  associations  for  non-payment  of  dues,  1221. 

of  corporate  charter,  1648. 

See  Penalties. 
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FORM, 

of  contracts,  7. 

effect  where  that  of  contract  is  imperfect  or  incomplete,  65. 

of  contract  of  conditional  sale,  136. 

of  decree  for  specific  performance,  916. 

FORMAL  WRITING, 

when  not  necessary  to  complete  contract,  64. 

FORMALITIES, 

essential  to  married  woman's  deed,  1311. 

FORMER  ADJUDICATION, 
judgment  as,  21. 

FORMER  DECISIONS, 

effect  of  reversing,  1711. 

FORUM 

See  Law  of  the  Foeum. 

FOURTEENTH  AMENDMENT, 

to  United  States  constitution,  result  of,  1674. 
conferring  equal  rights  upon  citizens,  1674. 

FRACTIONS  OF  A  DAY, 

in  computation  of  time,  630. 

FRANCHISE, 

grant  of  corporate  not  exclusive,  976. 

ultra  vires  lease  or  sale  of,  984. 

power  of  corporate  vice-president  to  sell,  1111. 

grant  of  for  private  purposes,  1158. 

power  of  mayor  to  grant,  1160. 

city  granting  to  gas  company,  1198. 

when  irrevocable,  1205. 

must  not  be  impaired,  1205. 

tending  to  restrict  trade,  validity,  1581. 

extent  of  corporate,  1647. 

FRAUD, 

inadequacy  of  consideration  as  bearing  on  question  of,  5. 

implied  contract  to  be  distinguished  from,  15. 

effect  of  in  offer,  48. 

ratification  of  deed  whose  possession  is  obtained  by,  95. 

in  exercising  right  of  approval,  104. 

recovery  where  contractor  has  been  guilty  of,  116. 

when  antenuptial  settlement  may  be  set  aside  for,  181. 

effect  of  marriage  secured  by,  183,  n. 

effect  of  in  contract  for  benefit  of  third  person,  201. 
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FRAUD—  Continued. 

insurance  policy  void  on  ground  of,  249. 

effect  of  that  of  insurance  agent,  252,  n. 

effect  on  warranty,  278. 

vendor  representing  himself  as  owner,  285. 

recovering  money  paid  under,  365,  n. 

as  ground  for  avoiding  compromise,  425,  n. 

ratification  of  compromise  secured  by,  433. 

rescission  of  accord  on  account  of,  454. 

Betting  aside  release  for,  463,  494. 

illustrative  cases  of  release  obtained  by,  495. 

release  obtained  by,  496. 

statute  of  frauds  for  purpose  of  guarding  against,  502. 

recovery  for  services  rendered  through,  649. 

in  part  performance,  692. 

tender  in  suit  to  rescind  on  account  of,  792. 

when  parol  evidence  admissible  to  show,  797. 

when  can  not  be  based  on  mere  opinion,  798. 

in  misrepresenting  the  law,  802. 

rescission  for,  810. 

what  amounts  to  ratification  of,  810. 

effect  of  delay  in  objecting  to,  810. 

effect  of  that  of  vendee,  811. 

effect  of  acquiescing  in,  812. 

rescinding  for  purchaser's,  813. 

rescinding  deed  on  account  of,  814. 

rescinding  sale  of  goods  for  buyer's,  815. 

to  be  proved  as  alleged,  816. 

a  conclusion  of  law,  816. 

proof  of,  819. 

relief  from  must  be  asked  in  reasonable  time,  819. 

must  cause  injury,  819. 

never  presumed,  819,  n. 

party  discovering  must  act  without  delay,  821. 

rescinding  for,  822. 

ratifying  contract  obtained  by,  824. 

in  dealing  with  idiot,  lunatic  or  drunkard,  833. 

effect  of  in  judicial  sale,  838. 

rescinding  note  procured  by,  848. 

enjoining  transfer  of  note  procured  by,  848. 

reformation  where  fraud  is  mutual,  853. 

effect  on  right  to  specific  performance.  900. 

in  repudiating  contract  after  part  performance,  949. 

on  creditors  and  stockholders  by  deed  of  trust,  1007. 

directors  contracting  with  themselves,  1014. 

in  directors  buying  corporate  claims,  1015. 

laches  in  taking  advantage  of,  1018. 

inducing  one  to  become  a  stockholder  by,  1036. 

subscriptions  to  stock  secured  by,  1043. 
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FRAVD— Continued. 

effect  of  promoter's,  1044. 

when  laches  begins  to  run  against,  1044. 

when  principal  liable  for  agent's,  1052,  n. 

mortgage  executed  by,  1071. 

in  overvaluing  corporate  property,  1076. 

in  sale  to  corporation  of  overvalued  property,  1078. 

corporate  officers  may  be  made  to  account  for,  1091. 

in  contract  to  prevent  competition,  1107. 

attacking  re-organization  on  ground  of,  1121. 

in  making  city  contracts,  1145. 

effect  on  municipal  contracts,  1155. 

in  securing  vote  for  railway  bonds,  1181. 

enjoining  in  municipal  contracts,  1182. 

overthrowing  municipal  contract  on  account  of,  1199. 

rescinding  city  contract  on  account  of,  1210. 

effect  of  in  composition  with  creditors,  1238. 

effect  of  in  composition  agreements,  1240. 

rule  in  New  York  as  to  that  in  composition  agreements,  1240. 

rule  in  Massachu.sett3  as  to  that  in  composition  agreements,  1241. 

when  chattel  mortgage  fraudulent,  1247. 

including  fictitious  debt  in  voluntary  assignment  is,  1248. 

in  conveyance  by  husband  to  wife,  1257. 

in  conveyance  by  insolvent  husband,  1200. 

married  woman's  note  secured  by,  1292. 

presumption  of  in  marriage  settlements,  1298. 

effect  on  deed  to  intended  wife,  1298. 

in  antenuptial  agreement,  1300. 

on  future  husband  by  wife  making  conveyance,  1309. 

married  woman's  mortgage  secured  by,  1322. 

effect  on  contract  of  infant,  1354,  1355. 

as  an  estoppel,  1360. 

equity  relieving  against  infant's,  1360. 

infant  liable  for,  1360,  1369. 

in  deed  of  imbecile  person,  1386. 

in  securing  deed,  1391. 

in  taking  advantage  of  confidential  relations,  1391. 

in  dealing  with  insane  person,  1392. 

purchaser's  knowledge  of,  1419. 

in  sale  under  chattel  mortgage,  1420. 

action  can  not  arise  out  of,  1434. 

when  imputed  in  gift,  1435. 

in  voluntary  conveyance  by  debtor,  1435. 

privileged  commevrial  fraud,  1436. 

what  misrepresentatious  are,  1437. 

in  concealing  material  fact,  1438. 

effect  of  in  composition  agreement,  1522. 

on  public,  1526. 

in  bid  at  auction  sale,  1."):^9. 
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F'RAXSD— Continued. 

efleot  of  allegation  of,  1676. 
acting  on  discovery  of,  1677. 
effect  of  failure  to  act  on  discovery  of,  1677. 
effect  on  right  to  specific  performance,  1765. 
growing  out  of  confidential  relations,  1756. 
rescinding  sale  for,  1770. 
effect  of  discovery  of,  1770,  n. 
rescinding  contract  on  discovery  of,  1771. 
rescinding  contract  for,  under  Dakota  statute,  1772. 
See  Statute  of  Fkatjds. 

FEATJDULENT  AGREEMENT, 

recovering  for  goods  sold  under,  1434. 

FEAUDULENT  ASSIGNMENTS, 
what  ones  are,  1247. 

FRAUDULENT   CONTRACT, 

city  oflicials  can  not  ratify,  1145. 

FRAUDULENT  CONVEYANCE, 

when  that  by  joint  obligor  may  be  set  aside,  676. 

FRAUDULENT  EXPRESSIONS  OF  OPINION, 
when  ground  for  rescission,  797. 

FEAUDULENT  GRANTEE, 

rights  of  fraudulent  grantor  against,  843. 

FRAUDULENT  GRANTOR, 

rights  against  fraudulent  grantee,  843. 

FRAUDULENT  PREFERENCES, 

in  voluntary  assignments,  1248. 

FRAUDULENT  REPRESENTATIONS, 

effect  where  marriage  secured  by,  183,  n. 

when  not  ground  for  rescission,  789. 

effect  of  those  made  by  railway  company,  797. 

what  necessary  to  constitute,  799. 

as  ground  for  rescission  and  cancellation,  804. 

what  person  relying  on  must  show,  804. 

when  expressions  of  opinion  are  not,  804. 

must  be  relied  on,  804. 

must  be  false,  804. 

intent  as  affecting,  805. 

illustrative  cases  of  rescission  on  account  of,  806. 

complaint  to  rescind  on  account  of,  806. 

rule  where  maker  of  dies,  807. 
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FRAUDULENT  REPRESENTATIONS— ConJimMca!. 
who  liable  for  executor's,  807. 
effect  of  delay  in  objecting  to,  810. 
acting  on  after  discovery,  delay,  821. 
to  secure  deed  of  married  woman,  822. 
subscription  to  stock  induced  by,  1040. 
in  securing  vote  for  railway  aid  bonds,  1181. 
by  secretary  of  building  and  loan  association,  1215,  n. 
by  wife  that  she  is  free  trader,  1321. 
when  infant  not  estopped  by,  1360. 
as  to  age,  effect  of,  1360. 
infant  liable  for,  1369. 
liability  for  guardian's,  1373,  n. 
effect  on  right  to  specific  performance,  1765. 
rescinding  sale  for,  1770. 

FREEDOM  OF  CONTRACT, 
is  essential,  1498. 

FREIGHT, 

mandatory  injunction  to  compel  carrier  to  receive,  238. 

when  excessive  can  be  recovered,  662,  n. 

carrier  refusing  to  deliver,  755. 

duty  of  common  carrier  as  to  transportation  of,  1508. 

FROSTS, 

as  act  of  God,  218. 

FRUCTUS  INDUSTRIALES, 

contract  for  sale  of  not  within  statute  of  frauds,  538. 

FUNDING  BONDS, 

when  may  be  issued,  174. 

FUNERAL  EXPENSES, 

liability  for  where  one  pays  on  account  of  moral  obligation,  154. 
vendor's  lien  superior  to,  357. 

FUTURE, 

warranty  extending  into,  281. 

FUTURE  ADVANCES, 

corporate  mortgage  to  secure,  1070. 

FUTURE  CONDITION, 

effect  of  warranty  as  to,  281. 

FUTURE  CONTRACTS, 

contracts  to  make,  75. 
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FUTURE  DELIVERIES, 

rescinding  contract  as  to,  122. 
selling  grain  for,  1471. 
effect  on  gambling  contract,  1468. 
sale  of  stock  for,  1479. 

FUTURE  PROFITS, 
action  for,  1722. 

FUTURE  PROPERTY, 

railway  company  may  mortgage,  1113. 

FUTURE  SERVICES, 

when  are  a  valid  consideration,  5. 

agreement  to  render  may  be  a  good  consideration,  180. 

FUTURES, 

validity  of  contract  concerning,  1427. 
legality  of  contract  in,  1476. 
what  is  meant  by  dealing  in,  1477. 
illegal  under  Illinois  code,  1478. 


G 

GAMBLING  CONTRACT, 

fcontract  in  reference  to  gambling  void,  176. 

adequacy  of  consideration  in,  194,  n. 

void  although  on  indifferent  matters,  1466. 

recovery  on  wager  in  Kentucky,  1467. 

not  gambling  if  delivery  contemplated,  1468. 

burden  on  party  attacking,  1468. 

rule  in  Illinois  and  Massachusetts,  1469. 

rule  elsewhere,  1469. 

validity  of  promissory  note  founded  on,  1469 

effect  where  delivery  contemplated,  1470. 

when  grain  options  are,  1471. 

gold  coin,  optional  delivery,  1472. 

contract  void  where  delivery  not  intended  but  only  difference  to  be 

paid,  1473. 
settling  differences  in,  1473,  1474. 

rule  in  Rhode  Island  as  to  settlement  of  differences,  1474. 
rule  in  Missouri  as  to  differences,  1475. 
right  to  recover  commissions  in,  1475. 
rule  in  Texas  as  to  settlement  of  differences,  1476. 
rule  in  Arkansas  as  to  differences,  1477. 
broker's  advances  and  commissions,  1477. 
futures  illegal  in  Illinois,  1478. 
what  ones  are  in  Illinois,  1478. 
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GAMBLING  CONTRACTS— C'oiJJmted. 

selling  stock  on  margins  in  California,  1479. 

notes  as  consideration  for,  1480. 

recovering  profits  of  stock  from  broker,  1481. 

note  for  loan  to  pay  wager  where  lender  not  interested,  1482. 

effect  where  broker  advances  money  on,  1482,  n. 

loans  made  to  pay  money  on,  1482,  1483,  1484. 

Bohemian  oats  speculation,  1485. 

dealing  in  options,  1486. 

selling  pools  under  New  York  statute,  1487. 

enforcing  New  York  laws  in  other  states,  1488. 

Louisiana  lottery  in  New  York,  1489. 

on  election  acts,  1490. 

games  on  behalf  of  charity,  1491. 

check  for  money  lost  at  cards,  1492. 

racing  for  premiums  or  purses,  1493. 

purse  for  horse  races  is,  1493. 

recovery  on  racing  bets,  1494. 

validity  of  judgment  on,  1494. 

when  bet  on  horse  race  is,  1495,  n. 

recovery  from  stakeholder,  1495,  1496. 

suit  to  recover  money  lost  on  bet,  1496. 

betting  on  foot  race  is,  1496. 

rule  where  trust  funds  lost  in,  1497. 

GAMBLING  DEBT, 

recovery  of  pledge  given  for,  n. 

GAMES, 

on  behalf  of  charity,  validity,  1491. 

GARBAGE, 

city  contracting  for  removal  of,  1141. 

GARNISHMENT, 

of  debt  after  payment  by  check,  871. 

GAS  COMPANY, 

validity  of  city  contract  with,  1184. 
public  obligation  resting  upon,  1198. 

GENERAL  ACCOUNTS, 

application  of  payments  made  on,  389. 

GENERAL  AGENT, 

executing  notes  for  industrial  corporation,  1063. 

GENERAL  CREDITORS, 

what  ones  meant  by,  1237, 
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GENERAL  CUSTOM, 

what  it  takes  to  amount  to,  748. 
diatinguiatied  from  local  custom,  748,  n. 
when  knowledge  of  presumed,  751. 
presumption  that  it  is  known,  752. 
what  may  be  shown  under,  1731. 

GENERAL  ISSUE, 

effect  of  the  plea  of,  1731. 

GENERAL  MANAGER, 

when  corporation  estopped  to  question  acts  of,  1020. 

GENERAL  MANAGER  OF  CORPORATION, 
contracts  by,  1010. 

GENERAL  OFFERS, 

how  may  be  made,  41. 
revocation  of,  42. 

GENERAL    RELEASE, 

what  it  does  not  cover,  478. 

what  controversies  included  in,  479. 

GENERAL  SUPERINTENDENT, 

ambiguity  in  note  executed  by,  lOoS. 

GIFT, 

delivery  essential  to,  203. 

distinguished  from  voluntary  trust,  203. 

of  savings  bank  deposit,  204. 

as  release  of  debt,  468. 

distinguished  from  release,  469,  n. 

advancements  converted  into  absolute,  471,  n. 

parol,  of  land,  701. 

what  sufficient  evidence  of,  701. 

mental  capacities  of  parties,  825. 

rescinding  those  from  parents  to  children,  831. 

by  old  man,  effect,  832. 

how  effected  by  confidential  relation,  832. 

specific  performance  of  parol,  961. 

from  husband  to  wife,  1260,  1264. 

to  wife  where  husband  is  in  debt,  1265. 

by  wife  to  husband,  1266. 

by  wife  to  husband  closely  scrutinized,  1266. 

of  rents  and  principal  by  wife  to  husband,  1267. 

rule  in  Louisiana  as  to  those  between  spouses,  1268. 

presumption  of  law  in  reference  to,  1270. 

when  marriage  has  that  effect  on  wife's  personal  property,  1277. 

when  revocable,  1298,  n. 
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GIFT— Continued. 

by  person  of  unsound  mind,  1385. 

administrator  attacking  that  by  insane  decedent,  1385,  n. 

delusion  of  donor  as  to  subject  of,  1387. 

when  fraudulent  as  to  creditors,  1435. 

validity  of  that  made  on  Sunday,  1613,  n. 

when  acceptance  of  constitutes  a  contract,  1632. 

validity  of  consummated,  1639. 

GIFT  INTER  VIVOS, 

what  necessary  to  constitute,  203. 

GOLD  COINS, 

as  legal  tender,  311. 
contracts  payable  in,  315. 
validity  of  contract  for,  1472. 

GOOD  CONSIDERATION, 
definition  of,  147. 

GOOD  FAITH, 

in  contracts  with  infants,  1355. 

GOOD  FAITH  PURCHASER, 

what  constitutes  one  a,  837,  n. 

GOOD  TENDER, 

See  Tender. 

GOOD- WILL, 

validity  of  contract  for  sale  of,  1563. 
protecting  purchaser  of,  1575. 

GOODS, 

conditions  in  sale  of,  96. 

sale  of  those  to  arrive,  98,  99. 

sale  and  delivery  in  installments,  122. 

when  delivery  of  excused,  237. 

tender  of  delivery  of,  307. 

effect  of  acceptance  of  part  in  sale  of,  549. 

when  contract  for  sale  of  within  statute  of  frauds,  554. 

contract  for  distinguished  from  contract  for  work  and  labor,  655. 

effect  of  failure  to  deliver,  849. 

sale  under  chattel  mortgage,  1420. 

sale  without  license,  1447. 

GOVERNMENT, 

validity  of  agreement  to  control,  1598. 
exercising  right  of  eminent  domain,  1662. 
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GOVEENMENT  AGENTS, 

validity  of  contracts  ■with,  1609. 

GOVERNMENT  CONTRACT, 

validity  of  agreementto  procure,  1598. 

GOVERNMENTAL  ACTION, 

contract  to  enforce  is  illegal,  1415. 

GRACE, 

on  bills  of  exchange  and  negotiable  notes,  304. 

GRADE  CROSSINGS, 

compelling  railway  companies  to  abolish,  1649. 

GRAIN, 

validity  of  options  in,  1486. 

GRAIN  OPTIONS, 

when  not  gambling  contracts,  1471. 

GRAMMAR, 

strict  rules  not  applicable  to  contracts,  730,  n. 
rules  of  in  construction  of  deeds,  736. 

GRANTEES, 

delivery  of  deed  to  one  delivery  to  all,  8. 

when  need  not  assent  to  deed,  68. 

rights  under  covenant  of  warranty,  290. 

construction  in  favor  of,  827. 

when  names  should  be  written  in  deed,  1315. 

rescission  where  they  refuse  to  perform,  1777. 

GRANTOR, 

delivery  of  deed  after  execution,  8. 

reservations  and  exceptions  construed  strongly  against,  16. 

when  must  deliver  instrument  to  make  it  effective,  69. 

consideration  where  grantee  is  to  sell  for,  215. 

construction  against,  727. 

test  of  his  capacity,  834. 

effect  of  his  imbecility  or  weakness  of  mind,  1386. 

rescinding  deed  on  account  of  insanity  of,  1769. 

GRANTS  BY  CITY, 

how  construed,  727. 
when  irrevocable,  1205. 
compensation  for,  1205. 
must  not  be  impaired,  1205. 

GRASS, 

contract  for  sale  of,  540. 
154 
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GRATUITOUS  PEOMISES, 

can  not  be  enforced  in  law,  5. 
when  valid,  147. 

GRATUITOUS  SERVICES, 

when  raise  implied  contract,  649. 
when  action  can  be  based  on,  649. 

GRATUITOUS  SUBSCRIPTIONS, 

upheld  on  the  ground  of  mutual  promises,  205. 

on  conditions,  205. 

when  supported  by  consideration,  205. 

as  consideration  for  others,  205. 

expending  money  on  faith  of,  205. 

classes  of,  205. 

when  are  valid  contracts,  205. 

when  void  for  want  of  consideration,  205. 

must  be  between  definite  persons,  205,  n. 

the  present  doctrine,  206. 

may  be  revoked,  206. 

revocation  by  death,  207. 

GROUND  RENT, 

effect  of  mistake  of  law  in  sale  of,  809. 

GROWING  CROPS, 

contract  for  sale  of,  statute  of  frauds,  538. 
when  regarded  as  a  part  of  the  land,  541. 
mortgage  on,  1101,  n. 

GROWING  TREES, 

contract  for  sale  of,  statute  of  frauds,  540. 

GUARDIAN, 

release  by  binding  on  ward,  462. 

appointment  not  retroactive,  1373. 

effect  of  fraudulent  representations  of,  1373,  n. 

of  lunatics,  1380. 

supplying  ward  with  necessaries,  1407. 

caring  for  wife  of  insane  person,  1408. 

contracting  for  support  of  insane  poor,  1412. 

making  defense  to  ward's  contract,  1414. 

ward  conveying  to,  validity,  1775. 

GUARDIAN  AD  LITEM, 

validity  of  infant's  deed  to,  1346. 

GUARDIAN  AND  WARD, 

equity  setting  aside  deed  between,  1391. 
settlements  between,  validity,  1775. 
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GUARDIAN'S  BOND, 

reformation  of,  854,  n. 

when  married  woman  not  liable  on,  1291. 

GUARANTOR, 

when  discharged  by  delay  of  creditor,  485. 
oral  promise  to  indemnify,  521. 

GUARANTY, 

how  that  in  mercantile  instrument  to  be  construed,  34. 

when  acceptance  of  becomes  contract,  35. 

when  revoked  by  death  of  guarantor,  43. 

that  thing  shall  be  satisfactory,  effect,  105, 

of  workmanship,  effect,  256. 

contract  of,  520. 

memorandum  of  need  not  state  consideration,  574,  n. 

of  contracts  of  other  corporations,  990. 

of  bonds  of  another  company,  1110. 

power  of  municipality  to  make,  1165. 

H 

HABIT, 

when  may  be  shown,  765. 

HAMMER, 

effect  of  fall  of  at  auction  sale,  35. 
HARDSHIP, 

will  not  excuse  performance,  694. 

as  affecting  right  to  specific  performance,  1884. 

HEALTH, 

as  affecting  contracts  for  personal  services,  227. 

HEALTH  BOARD, 

authority  to  employ  physician,  1159. 

HEALTH  ORDINANCES, 

power  of  municipality  to  pass,  1141. 

HEIRS, 

emblements  do  not  go  to,  538. 

standing  trees  pass  to,  640. 

how  affected  by  fraudulent  deed  of  trust,  827. 

suit  by  to  set  aside  deed  of  trust,  828. 

right  to  avoid  judicial  sale,  838. 

effect  of  omission  in  deed,  865. 

parol  promise  to  make  one  an  heir,  921. 

enforcing  his  sale  of  expectancy,  938. 

validity  of  an  agreement  to  make  stranger  an,  1528. 
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HOLIDAY, 

effect  of  paper  falling  due  on,  304,  634. 
paper  dae  on  where  grace  is  allowable,  635. 

HOMESTEAD, 

building  associations  contracting  for  erection,  1216. 
right  to  as  against  creditors,  1257. 
power  of  married  woman  to  convey,  1267. 
illegal  mortgage  of,  1425. 

HOMESTEAD  ENTRY. 

validity  of  promise  to  withdraw  objection  to  proof  of,  167. 

HOMESTEAD  SCRIP, 

sale  of  illegal,  1444. 

HORSE  RACES, 

premiums  and  purses  for,  validity,  1493. 

validity  of,  1493. 

bets  on,  1493. 

validity  of  check  given  for  entrance  fee,  1493. 

when  bets  on  are  valid,  1494. 

when  bet  on  is  gambling  contract,  1495. 

HORSES, 

warranty  in  sale  of,  254. 

illustrative  cases  of  warranty  in  sale  of,  262. 

illustrations  as  to  soundness  in,  264. 

HOUR, 

when  material  in  computation  of  time,  680. 

HUMANITY, 

how  affects  consideration  of  contracts,  154. 

HUSBAND, 

wife  suing  for  damages,  187. 

ratifying  transfer  to  wife,  528. 

implied  contract  to  pay  for  wife's  necessaries,  643. 

implied  promisetopny  for  medical  treatment  for  wife,  652. 

deed  of  trust  by,  823. 

ratifying  deed  made  by,  824. 

rescinding  deed  of  wife  to,  827. 

omission  of  wife  to  join  in  deed,  853. 

releasing  debt  owing  to  wife,  458. 

mistake  in  deed  of  to  wife,  869. 

HUSBAND  AND  WIFE, 

specific  performance  against,  939. 

specific  performance  of  their  contract  to  convey,  940. 
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specific  performance  of  contract  by  husband  for  self  and  wife,  941. 

enforcing  contract  of  separation,  951. 

enforcing  wife's  agreement  releasing  dower,  954. 

when  husband  liable  for  wife's  debts,  1250,  n. 

contracting  with  each  other,  1251. 

husband  liable  for  support  of  wife  and  children,  1254. 

obligation  to  support  wife  and  children,  1255. 

necessaries  of  wife  living  separate,  1256. 

conveyances  from  husband  to  wife,  1257. 

consideration  for  conveyance  by  husband  to  wife,  1258. 

debt  to  wife  as  consideration  for  conveyance,  1259. 

insolvent  husband  making  conveyance  to  wife,  1259,  1260. 

validity  of  gift  from  husband  to  wife,  1260. 

husband  purchasing  real  estate  with  wife's  money,  1261. 

husband's  transfers  to  wife  scrutinized,  1262. 

delivery  of  deed  from  husband  to  wife,  1263. 

husband's  gifts  to  wife,  1264. 

gifts  to  wife  where  husband  is  in  debt,  1265. 

gifts  by  wife  to  husband,  1266. 

rule  in  Louisiana  as  to  gifts  between,  1268. 

validity  of  loans  by  wife  to  husband,  1269. 

effect  where  husband  takes  mortgage  in  wife's  name,  1269. 

Texas  presumption  in  favor  of  community  property,  1274. 

wife  borrowing  money  for  husband,  1275. 

earnings  of  wife  from  keeping  boarders,  1276. 

validity  of  contract  as  to  wife's  earnings,  1277. 

right  to  wife's  services,  1277. 

rights  of  creditors  in  property  given  to  wife,  1278. 

legacy  as  separate  estate,  1281. 

liability  for  expenses  of  divorce  suit,  1286. 

wife  giving  her  separate  property  to  her  husband,  1289. 

when  husband's  assent  essential  to  wife's  contract,  1290. 

wife's  possession  of  chattels  as  notice,  1293. 

wife's  chattels  in  husband's  possession,  1294. 

husband  as  wife's  agent,  1296. 

evidence  of  husband's  agency,  1297. 

wife  as  husband's  surety,  1304,  1305,  n. 

wife  as  surety  in  Nebraska,  Georgia  and  Kentucky,  1306. 

wife  as  surety,  rule  in  Indiana  and  Tennessee,  1307. 

wife's  suretyship  a  question  of  fact,  1308. 

conveyance  in  fraud  of  future  husband,  1309. 

wife's  right  of  disposition,  1310. 

formal  requisites  of  wife's  deed,  1311. 

rule  at  common  law  as  to  contracts  between,  1312. 

husband  consenting  to  wife's  conveyance,  1312. 

direct  conveyances  between,  1315. 

husband  releasing  curtesy  in  wife's  land,  1316. 
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rule  in  New  York  as  to  conveyances  between,  1317. 

as  tenants  by  entirety,  1317,  n. 

"wife  securing  husband's  debts,  1318. 

conveyances  by  wife  after  separation  from  husband,  1320. 

wife's  mortgage  to  secure  husband's  debts,  1322. 

husband  selling  wife's  property,  1323. 

promissory  note  between,  1325. 

wife  indorsing  husband's  note,  1326. 

husband's  note  to  wife  under  California  code,  1327. 

wife's  contracts  in  partnership  with  husband,  1332. 

suing  as  partners,  1332. 

joint  judgment  against,  1332. 

as  joint  debtors,  1332. 

stock  dealings  between,  1334. 

assignment  of  policy  on  husband's  life,  1335. 

wife's  contract  of  separation,  1336. 

when  husband  alone  can  assign  community  property,  1337. 

rights  of  wife  after  abandonment,  1337,  n. 

disposing  of  community  property,  1337,  1338. 

effect  of  conveyance  by  husband,  1338. 

deed  to  creating  estate  by  entireties,  1340. 

taking  as  joint  tenants,  1340. 

taking  as  tenants  in  common,  1341. 

as  tenants  in  common  after  divorce,  1342. 

actions  between,  1343. 

validity  of  wife's  note  secured  by  threats,  1399. 

husband's  duress  of  wife,  1400. 

effect  of  lunacy  at  time  of  marriage,  1405. 

guardian  caring  for  wife  of  insane  person,  1408. 

validity  of  agreement  between  to  promote  family  concord,  1543. 

validity  of  agreement  in  reference  to  divorce,  1546. 

validity  of  post-nuptial  contract  between,  1546. 

agreement  to  support  wife  after  divorce,  1547. 

action  to  rescind  conveyance  to  wife,  1776. 

See  Contracts  of  I\1akeied  Women. 

HUSBAND'S  DEBTS, 

wife  securing,  1318. 


ID  CESTUM  EST  QUOD  CESTTIM  KEDDI  POTEST, 

illustration  of  maxim,  78. 
in  specific  performance,  893. 

IDENTITY, 

implied  warrant}'  of,  275. 
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IDIOT, 

setting  aside  conveyance  by,  833. 

IGNORANCE, 

effect  of  payment  made  because  of,  399. 

IGNORANCE  OF  LAW, 

when  party  must  plead,  662,  n. 
when  one  not  excused  by,  663. 
effect  of,  802. 

ILL  TREATMENT, 

as  breach  of  contract  for  personal  services,  406. 

ILLEGAL  ACT, 

validity  of  contract  founded  on,  1618,  n. 

ILLEGAL  AND  FRAUDULENT  CONTRACTS, 

general  rule  as  to  enforcing  illegal  contracts,  1415. 

where  contract  does  not  rest  on  original  illegality,  1416. 

pleading  illegality,  1417. 

evidence  of  illegality,  1417. 

purchaser's  knowledge  of  illegality  or  fraud,  1418. 

agent  buying  or  selling  for  himself,  1419. 

when  mortgagor  retains  possession  not  as  mortgagee's  agent,  1420. 

consideration  illegal  in  part,  1421. 

found  upon  two  considerations  one  of  which  is  illegal,  1422. 

rule  in  Texas  as  to  illegal  consideration,  1422. 

rule  where  part  executed,  1423. 

illegality  affecting  whole  contract,  1424. 

rule  where  in  part  violation  of  statute,  1425. 

where  there  are  distinct  engagements,  1426. 

particeps  criminis  left  where  found,  1427. 

agent  as  particeps  criminis,  1428.  ' 

rule  where  one  party  repents,  1429. 

recovery  of  money  paid  on  usurious  contract,  1430. 

parties  in  pari  delicto,  1431. 

injunction  against  enforcement,  1432. 

rule  where  parties  are  not  in  pari  delicto,  1433. 

fraud  as  ground  of  action,  1434. 

gift  of  entire  property  fraudulent  as  to  creditors,  1435. 

privileged  commercial  fraud,  1436. 

what  misrepresentations  are  actionable  fraud,  1437. 

fraudulent  allegations  of  value,  1439. 

notes  given  to  prevent  prosecution,  1440. 

effect  where  executed,  1451,  n. 

ratification,  1453,  1454. 

recovery  of  money  received  under,  1459. 

See  Illegal  Oonteacts. 
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ILLEGAL  BIDS, 
effect  of,  1741. 

ILLEGAL  BOND, 

liability  of  surety  on,  1422. 

ILLEGAL  CLAIMS, 

as  consideration  for  an  accord  and  satisfaction,  436. 

ILLEGAL  CONSIDERATION, 

validity  of  contract  founded  on,  1433. 
vitiating  mortgage,  1425. 
parol  evidence  admissible  to  show,  1440. 
no  duty  to  restore  on  rescission,  1551. 

ILLEGAL  CONTRACT, 

court  will  not  enforce,  842. 

who  can  object  to,  1446,  n. 

right  of  action  can  not  arise  out  of,  1449. 

will  not  be  enforced,  1553. 

effect  where  it  is  executed,  1553. 

can  not  be  basis  for  right  of  action,  1592. 

no  penalty  for  failure  to  perform,  1622. 

not  actionable,  1741. 

See  Illegal  and  Fraudulent  Contracts. 

ILLEGAL  DEMAND, 

when  payment  of  deemed  voluntary,  382. 

ILLEGAL  FINE. 

when  may  be  recovered,  664. 

ILLEGAL  INTEREST, 

effect  on  voluntary  assignment,  1249. 

ILLEGAL  PURPOSE, 

validity  of  deed  given  for,  841. 

ILLEGAL  RATES, 

recovering:  those  paid  to  carrier,  664. 

ILLEGAL  SALE, 

of  intoxicating  liquors,  recovery  for,  1421. 
recovering  money  paid  on,  1452. 
validity  of  note  given  in,  1458. 

ILLEGAL  STIPULATIONS, 

effect  of  in  contract,  1423. 
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ILLEGAL  TAXES, 

essential  of  right  to  recover,  380. 

recovery  of  those  paid  under  compulsion,  381,  666. 

statute  permitting  recovery  of,  667. 

ILLEGAL  TRANSACTION, 

validity  of  promissory  note  arising  out  of,  1423. 

ILLEGALITY, 

effect  of  in  contract  for  benefit  of  third  person,  201. 

rule  where  remotely  connected  with  contract,  1416. 

how  to  plead,  1417. 

evidence  of,  1417. 

purchaser's  knowledge  of,  1418. 

affects  whole  contract,  1424. 

rule  where  it  is  not  pleaded,  1443. 

party  pleading  not  to  retain  benefits,  1451 . 

who  may  set  up  that  of  Sunday  contract,  1621. 

when  can  not  be  made  a  defense,  1630. 

ILLEGALITY  OF  CONSIDERATION, 

may  be  shown  under  the  general  issue,  1731. 

ILLEGALITY  OF  CONTRACT, 
pleading,  1740. 

ILLEGITIMATE  CHILD, 

moral  obligation  to  support,  153. 

ILLICIT  INTERCOURSE, 

validity  of  contract  based  on,  842,  n. 

is  consideration  for  contract,  1553. 

promise  of  marriage  as  consideration  for,  1553. 

ILLICIT  RELATION, 

how  affects  contract,  842. 

ILLNESS, 

effect  upon  contracts  to  render  personal  services,  217. 
as  act  of  God,  218. 

ILLUSTRATIVE  CASES, 

of  absolute  acceptance,  51. 

of  acceptance  of  offer  by  subsequent  conduct,  58. 

of  contracts  void  for  uncertainty,  76. 

of  conditions  precedent,  93. 

of  performance  of  conditions  precedent,  108. 

of  what  is  sufiicient  consideration,  175. 

of  marriage  as  a  consideration,  182. 

of  adequacy  of  consideration,  191. 
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as  to  sale,  to  and  from  whom  consideration  should  move,  196. 

of  sufficient  consideration,  211,  212. 

of  insufficient  consideration,  214. 

of  recovery  pro  tanto  on  contracts  for  personal  services,  229. 

of  impossible  contracts,  223. 

of  warranty  in  sales,  257,  258. 

of  warranty  in  sales  of  machinery,  261. 

of  warranty  in  sale  of  horses,  262. 

of  warranty  as  to  soundness  in  horses,  264. 

of  written  contract  excluding  oral  warranty,  267. 

of  warranty  as  to  quality,  277. 

of  implied  warranty,  279. 

of  performance,  296. 

of  substantial  performance  of  building  contracts,  293. 

of  tender,  309. 

of  the  effect  of  tender,  333. 

of  marketable  title,  346. 

of  unmarketable  titles,  349. 

of  voluntary  payments,  363. 

of  medium  of  payment,  367. 

of  payment  by  check,  372,  374. 

of  partial  payments,  396. 

of  breach  of  contract,  403,  404. 

of  breach  because  of  refusal  to  perform,  410. 

of  what  will  constitute  breach  of  contract,  416. 

of  accord  and  satisfaction,  423,  438,  439. 

of  agreements  good  as  an  accord  and  satisfaction,  424. 

of  plea  of  accord  and  satisfaction,  425. 

of  subject-matter  of  accord  and  satisfaction,  430. 

of  liability  of  third  person  as  an  accord  and  satisfaction,  447. 

of  words  of  relea,se,  461. 

of  voluntary  declarations  as  a  release,  471. 

of  what  release  covers,  480. 

of  release  obtained  by  fraud,  495. 

of  promise  to  answer  for  the  debt  of  another,  507,  n. 

of  original  and  collateral  promises,  510,  514. 

of  original  agreements,  515. 

of  antenuptial  contracts,  524,  n. 

of  contracts  not  within  the  statute  of  frauds,  537. 

of  contracts  not  to  be  performed  in  a  year,  550. 

of  contracts  not  within  the  statute  of  frauds  as  to  time  of  performance, 

551. 
not  within  the  statute  of  frauds,  552. 
of  writing  sufficient  to  satisfy  statute  of  frauds,  569. 
law  of  place,  586. 

how  equity  regards  time  of  performance,  621. 
of  penalty  or  liquidated  damages,  626. 
of  penalties  in  building  contracts,  628. 
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of  implied  contracts,  642,  643. 
of  promise  to  pay  for  benefits  received,  651. 
of  implied  contracts  between  members  of  family,  654. 
of  joint  contracts,  669. 
of  several  contracts,  674. 
of  entire  contracts,  733. 
of  knowledge  of  custom,  749. 
where  parol  modification  ineffective,  785. 
of  rescission  because  of  fraudulent  representation,  806. 
of  specific  performance  where  contract  sufiiciently  definite,  893. 
of  marketable  title,  909,  910. 
of  acts  not  ultra  vires,  988. 
of  wife's  separate  estate,  1282,  1283. 
of  married  women  as  sureties,  1305. 
of  illegal  contracts,  1415. 
of  contracts  against  public  policy,  1441,  n. 
of  contracts  illegal  by  statute,  1450. 
of  contracts  to  stifle  bidding  at  public  auctions,  1540. 
of  contracts  in  restraint  of  trade,  1565,  1566,  n,  1575. 

IMBECILITY, 

effect  on  validity  of  contracts,  1386. 

IMMORAL  ACTS, 

past  ones  as  consideration  for  contract,  1554. 
validity  of  contract  founded  on,  1618,  n. 

IMMORAL  AGREEMENT, 

courts  will  not  enforce,  1740. 

IMMORAL  CONSIDERATION, 
illicit  intercourse  is,  1553. 

IMMORAL  CONTRACT, 

court  will  not  enforce,  842,  1553. 
who  can  object  to,  1446,  n. 
effect  where  it  is  executed,  1553. 

IMMORAL  PURPOSES, 

validity  of  mortgage  given  for,  1555. 
validity  of  lease  of  property  for,  1556. 

IMMORALITY, 

validity  of  sale  to  promote,  1457. 

IMMUNITY  FROM  TAXATION, 
not  transferable,  1655. 

IMPAIRMENT  OF  CONTRACTS, 

constitutional  protection  against,  24,  n. 
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IMPARTIAL  JUSTICE, 

validity  of  contracts  inconsistent  with,  1534. 

IMPLICATIONS, 

in  construction  of  contracts,  710. 
ratifying  deed  by,  1356. 

IMPLIED  ASSUMPSIT, 

acceptance  of  beneficial  services  raises,  6-12,  n. 

IMPLIED  AUTHORITY, 

of  corporation  to  borrow  money,  etc.,  1054. 

IMPLIED  CONDITIONS, 

in  contracts  for  personal  services,  227. 

IMPLIED  CONTRACTS, 

arising  from  acts  and  conduct  of  parties,  14. 

what  contracts  are,  14. 

distinguished  from  trusts,  15,  n. 

distinguished,  15. 

proof  of  by  circumstantial  evidence,  34. 

of  original  carriers  for  through  transportation,  611. 

distinguished  from  express  contracts,  639. 

definition  of,  039. 

quasi  contracts  or  contracts  implied  in  law,  640. 

to  pay  for  services,  642,  643. 

illustrative  cases  of,  642,  643. 

when  silence  imports  assent,  644. 

when  the  law  will  not  imply  a  contract,  645,  046. 

can  not  exist  with  express  contract,  645,  n. 

mere  moral  obligation  does  not  raise,  646. 

waiver  of  tort  and  suing  in  assumpsit,  647- 

suingon  for  conversion,  647. 

liability  of  corporations  on,  648. 

acceptance  of  benefits,  649. 

gratuitous  services,  649. 

where  there  has  been  acceptance  of  benefits,  650. 

illustrative  cases  of,  651. 

to  pay  physician,  651. 

effect  of  request  without  benefit,  652. 

where  the  law  raises  owing  to  relationship,  653. 

between  members  of  the  family,  654. 

of  parent  to  pay  child,  655. 

case  of  a  person  standing  in  loco  parentis,  656. 

exception  to  rule  that  child  is  not  entitled  to  pay,  657. 

contract  for  services  where  skill  is  required,  658. 

of  professional  men,  659. 

of  physician  or  surgeon,  659. 

recovery  of  money  paid  under  mistake  of  fact,  660. 
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recovery  of  money  paid  under  mistake  of  law,  662. 
recovery  of  money  paid  under  duress  or  compulsion,  664. 
municipal  corporations  may  be  bound  by,  1166,  n. 

IMPLIED  NOTICE, 

of  corporate  meeting,  974. 

IMPLIED  POWERS, 

of  corporations,  965. 

of  corporation  to  make  notes,  1058. 

of  municipal  corporations,  1138. 

IMPLIED  PROMISE, 

to  pay  for  act  voluntarily  performed,  155,  n. 

recovery  on,  1681. 

to  pay  for  value  of  work  received,  1728. 

IMPLIED  WARRANTY, 

in  sale  of  stallions,  263. 

excluded  by  written,  269. 

when  one  arises,  269,  n. 

how  affected  by  acceptance,  270. 

co-existing  with  written,  272. 

of  identity,  275. 

as  to  quality,  in  sales,  276,  277. 

as  to  fitness,  278. 

illustrative  cases  of,  279 

of  title,  282. 

seller's  in  sales,  283. 

of  title  by  sheriffs  and  administrators,  287. 

of  title  to  bonds,  288. 

See  Warranty. 

IMPOSSIBILITY, 

contracting  against,  216,  n. 

effect  of  that  known  to  parties  at  time  of  contracting,  222. 

legal  one  existing  at  time  of  contractipg,  224. 

effect  of  that  caused  by  subsequent  law,  225. 

caused  by  promisee,  389. 

caused  by  promisor,  240. 

false  assumption  of,  243. 

provisions  in  contracts  excepting,  243. 

as  a  defense  to  an  action  on  contract,  1736. 

IMPOSSIBLE  CONTRACTS, 

impossibility  defined,  216. 
general  rule  as  to  performance  of,  217. 
impossibility  by  act  of  God,  218. 
contracts  exempting  acts  of  God,  219. 
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events  exempting  common  carriers,  220. 

when  act  of  God  does  not  excuse  performance,  221. 

physical  impossibility  known  at  time  of  contracting,  effect,  222. 

illustrations  of,  223. 

when  are  void,  223. 

effect  of  legal  impossibility  existing  at  time  of  contracting,  224. 

impossibility  caused  by  subsequent  law,  225. 

recovery  on  pro  tanto,  226. 

contracts  of  service  becoming,  227. 

for  personal  acts,  230. 

contracts  to  build  becoming  impossible,  232. 

particular  contracts  concerning  specific  things,  234. 

delivery  of  goods,  237. 

impossibility  caused  by  the  promissee,  239. 

impossibility  caused  by  the  promissor,  240. 

alternative  promises,  241. 

false  assumption  of  impossibility,  243. 

provisions  excepting  impossibility,  243. 

IMPOSSIBLE  PERFORMANCE, 
effect  of,  773. 

IMPRISONMENT, 

duress  by,  when,  664,  n. 

effect  of  threat  of  on  contract,  1396. 

abolishing  for  debt,  1668. 

IMPROVEMENTS, 

sale  of  not  within  statute  of  frauds,  536. 

erection  on  faith  of  parol  licenses,  542. 

making  as  part  performance,  696. 

making  as  evidence  of  part  performance,  698. 

effect  where  tenant  makes,  (598. 

effect  on  parol  gift  of  land,  701. 

forfeiture  of  those  made  by  vendee,  796. 

when  vendee  entitled  to  recover  for,  927. 

how  affect  right  to  specific  performance,  936. 

making  on  real  estate  as  part  performance,  942. 

made  on  faith  of  city  grant,  1205. 

discretion  of  municipal  corporation  in  making,  1205. 

husband  making  on  wife's  land,  1265. 

liability  for  those  on  separate  estate  of  wife,  1284. 

when  married  woman  may  contract  for,  12M4. 

when  separate  estate  of  wife  liable  for,  128S,  n. 

on  wife's  land  by  husband,  1297. 

IN  PARI  DELICTO, 

parties  to  marriage  brokerage  contract,  1512. 
parties  to  Sunday  contract,  1619. 
rescission  where  parties  are,  1779. 
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IN  PERSONAM, 

suit  for  specific  performance  is,  931. 

IN  STATU  QUO, 

placing  party  in  on  rescission,  454,  795,  821. 

when  parties  must  be  placed  in  before  reformation,  857. 

rule  where  parties  can  not  be  placed  in,  1777. 

INADEQUACY  OF  CONSIDERATION, 

when  not  ground  for  rescission,  830. 

how  affects  right  to  specific  performance,  903. 

See  Adequacy  of  Considekation. 

INADEQUACY  OF  PRICE, 

as  affecting  validity  of  deed,  1391. 

INADEQUATE  CONSIDERATION, 
rescinding  for,  822. 

INCIDENTAL  POWERS, 

of  municipal  corporations,  1138» 

INCOME  STOCK, 

building  association  issuing,  1216. 

INCOMPLETE  BOUNDARIES, 

specific  performance  where  there  are,  933. 

INCOMPLETE   DELIVERY, 
effect  of  in  sales,  117. 
New  York  rule  as  to,  118. 
effect  of,  118,  n. 

INCOMPLETE  SALES, 

New  York  rule  as  to,  118. 

INCONSISTENCY, 

effect  in  construction  of  contracts,  718. 
reconciling  that  in  deed,  735. 

INCONVENIENCE, 

as  element  of  a  consideration,  179. 

INCORPORATION, 

subscription  to  capital  stock  before,  208,  1038. 
contracts  made  before,  975. 
subscription  to  capital  stock  after,  209. 
subscriber  to  stock  acquiescing  in  irregular,  1039. 
when  subscribers  estopped  to  question,  1040. 
subscription  to  stock  may  be  withdrawn  before,  1042. 
substantial  compliance  with  law,  1047. 


2442  INDEX. 

[Heferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.] 
INCORPORATION— ConttiMied. 

how  incomplete  affects  debts,  1090. 

effect  of  irregularity  in  organization,  1095. 

mandamus  to  compel  filing  certificate  of,  1216. 

INCUMBRANCES, 

warranty  that  personal  property  is  free  from,  282. 
when  vendee  must  pay  that  on  personal  property,  286. 

INCURABLE  MANIA, 

as  ground  for  divorce,  1406. 

INDEBTEDNESS, 

estoppel  of  corporation  to  deny,  1055. 
created  by  city  for  light  and  water,  1194. 
created  by  water-works  rental,  1195. 

INDEFINITENESS, 

effect  of  in  contract,  72. 

illustrative  cases  of  in  contracts,  76. 

as  affecting  right  to  specific  performance,  892. 

INDEMNITY, 

contracts  of,  statutes  of  frauds,  520. 

INDEMNITY  BOND, 

rule  for  construing,  719. 

INDEMNITY  MORTGAGE, 

validity  of  one  given  to  directors,  1025. 

INDENTURE, 

release  by,  500. 

INDEPENDENT  COVENANTS, 
what  are,  87. 

when  covenants  must  be  construed  to  be,  89. 
effect  of  one  releasing  another,  518. 

INDIVIDUAL  LIABILITY, 

when  exists  against  stockholders,  1082. 

See  Personal  Liability. 

INDIVISIBLE  PROMISE, 

founded  upon  illegal  consideration,  1422. 
rule  where  consideration  is  illegal,  1422. 

INDORSEE, 

power  of  married  womam  to  release,  1324. 
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INDORSEMENT, 

consideration  for,  5. 

how  far  those  on  instraments  may  be  varied,  27. 

presumption  as  to  date  of,  27,  n. 

effect  of  those  on  mortgages,  465. 

operating  as  a  release,  465. 

law  governing,  605. 

authority  of  corporation  to  make,  1011. 

between  husband  and  wife,  1325. 

of  husband's  note  by  wife,  1326. 

INDORSEE, 

when  married  woman  can  not  become,  1307. 
when  infant  not  liable  as,  1366. 

INDULGENCE, 

consideration  for  promise  of,  173. 

INDUSTRIAL  CORPORATION, 

general  agent  executing  notes  for,  1063. 

INEQUITABLE  CONTRACT, 

specific  performance  of  not  decreed,  884. 

INEQUITABLE  LACHES, 

barring  right  to  specific  performance,  918. 

INEQUITABLE  RAILROAD  CONTRACTS, 
enforcing,  896. 

INEVITABLE  ACCIDENT, 

when  excuses  performance  of  contracts,  217. 
effect  on  performance,  773. 

INFANCY, 

effect  of  place  of  contracting  on,  66. 

as  a  defense,  1344. 

defense  available  only  to  infants,  1346. 

is  a  personal  defense,  1346. 

other  persons  can  not  set  up  defense  of,  1347. 

ratification  of  contract  made  during,  1349. 

waiver  of  defense  of,  1351. 

not  a  means  of  attack,  1360. 

as  a  defense  to  torts,  1869. 

burden  of  proving,  1372. 

constructive  notice  of,  1383. 
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INFANT, 

election  by  to  avoid  contract,  178,  n. 

effect  of  release  of  one  who  is  a  joint  debtor,  486. 

implied  contract  by  to  pay  for  necessaries,  643. 

ratification  on  becoming  of  age,  1252. 

right  to  avoid  contracts,  1344. 

rescinding  contract  on  reaching  majority,  1348. 

reasonable  time  to  disaffirm  contract,  1348. 

disaffirming  deed  by  executing  subsequent  deed,  1350. 

collateral  attack  on  decree  against,  1351. 

his  acquiescence  as  ratification,  1352. 

burden  of  proof  to  show  fairness  of  contract  with,  1854. 

right  to  recover  what  he  has  paid,  1355. 

when  sale  can  not  be  enforced  against,  1355. 

has  reasonable  time  for  disaffirmance,  1356. 

what  contracts  he  may  avoid,  1358. 

when  estopped  to  disaffirm  contract,  1359. 

effect  of  his  fraud,  1360. 

suing  to  set  aside  deed,  1361. 

right  to  recover  for  value  of  services,  1365. 

liable  for  necessaries,  1366,  1368. 

when  not  liable  on  bill  of  exchange,  1366. 

liability  for  rent,  1368. 

restoring  consideration,  1371,  u. 

effect  of  emancipation  by  guardian,  1373. 

not  liable  for  breach  of  marriage  promise,  1375. 

as  party  to  marriage  settlement,  1376. 

how  far  bound  to  restore  benefits,  1403,  n. 

See  Contracts  of  Infants. 
INFANT  WIFE, 

interest  in  her  husband's  real  estate,  1357. 
reasonable  time  to  affirm  or  avoid  contract,  1357. 

INFANT'S  PROMISE, 
effect  of,  178. 

INFANTS'  RELIEF  ACT, 

validity  and  effect  of,  1374,  1375, 

INFERENCE, 

no  power  can  be  taken  from  state  by,  1651. 

INFORMAL  CONTRACTS, 

ratification  by  municipal  corporations,  1161. 

INHERITANCES, 

consideration  in  contracts  for,  194,  n. 

INITIALS, 

when  signature  may  be  made  by,  578. 
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INJUNCTION, 

tender  in  suit  for,  330. 

against  use  of  fraudulent  receipt,  463. 

to  prevent  transfer  of  note  procured  by  fraud,  848. 

to  prevent  breach  of  contract,  958. 

in  aid  of  specific  performance,  958. 

to  restrain  ultra  vires  acts,  980, 987. 

stockholder's  right  to  against  ultra  vires  acts,  981. 

by  stockholders  to  prevent  making  of  contract,  1029. 

to  prevent  breach  of  contract,  1104. 

to  prevent  railroad  companies  from  purchasing  other  lines,  1111. 

as  remedy  to  prevent  ultra  vires  corporate  acts,  1111,  n. 

to  prevent  creation  of  municipal  debts,  1171. 

to  prevent  delivery  of  railway  aid  bonds,  1181. 

as  remedy  against  fraud  in  municipal  contracts,  1182. 

to  restrain  ofiicers  of  building  association,  1211. 

to  protect  infant's  contracts,  1365. 

to  restrain  suit  against  lunatic,  1382. 

to  prevent  enforcement  of  illegal  contract,  1432. 

to  prevent  negotiation  of  bills  of  exchange,  1432,  n. 

to  enforce  contract  in  restraint  of  trade,  1573,  n. 

to  prevent  violation  of  contract  in  restraint  of  trade,  1575. 

to  enforce  contract  for  exclusive  services,  1593. 

to  enforce  contract  in  restraint  of  trade,  1757. 

to  prevent  breach  of  contract,  J.758. 

to  prevent  breach  of  contract  in  restraint  of  trade,  1759. 

to  compel  contract  with  lowest  bidder,  1761. 

staying  by  appeal,  1762. 

INJUNCTION  BOND, 
reforming,  854,  n. 
when  married  woman  not  bound  by,  1305. 

INJURY, 

fraud  causing  before  relief  granted,  819. 

INJURY  TO  THE  PERSON, 

survival  of  action  based  on,  1679. 

INJUSTICE, 

effect  on  right  to  specific  performance,  923. 
by  not  enforcing  ultra  vires  contract,  982. 

INNOCENT  INDORSEE, 

when  indorsement  can  be  varied  as  against,  27. 

INNOCENT  PURCHASERS, 

■when  not  affected  by  antenuptial  agreement,  525. 
when  mortgage  in  hands  of  may  be  canceled,  839. 
of  certificates  of  stock,  1052. 
of  municipal  bonds,  1173. 
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INQUIRY, 

effect  of  putting  party  on,  817,  1418. 
what  sufficient  to  put  a  party  on,  817. 
persons  contracting  with  cities  put  on,  1149. 

INQUISITION  OF  LUNACY, 

when  decree  on  is  conclusive,  1380. 
when  finding  not  conclusive,  1381. 
committing  party  without,  1389. 
paying  costs  of,  1407,  n. 

INSANE  DELUSION, 

effect  on  mental  capacity,  1379. 

INSANE  PERSON, 

avoiding  deed  of,  1388. 

assigning  cause  of  action,  1389. 

validity  of  taxation  against,  1389. 

how  to  set  aside  deed  of,  1390. 

deeds  by  void  at  law,  1390. 

dealing  with  persons  wlio  are  known  to  be,  1392. 

how  far  liable  for  torts,  14U4. 

liable  for  negligence,  1404,  n. 

right  to  recover  insurance,  1404,  n. 

guardian  furnishing  with  necessaries,  1407. 

necessaries  to  which  he  is  entitled,  1407,  n. 

guardian  caring  for  wife  of,  1408. 

when  deed  of  voidable,  1768. 

See  Contracts  of  Lunatics. 

INSANE  POOR, 

contracts  for  support  of,  1412. 
recovering  for  support  of,  1412,  1413. 
limitations  to  action  against  estate  of,  1413. 
cost  of  removing  to  asylum,  1413. 

INSANITY, 

eSect  on  condition  in  insurance  policy  against  suicide,  92. 

revoking  subscription  to  stock,  1042. 

test  of,  1378. 

how  long  it  continues,  1380. 

effect  of  instruments  executed  before  notice  of,  1388. 

effect  on  statute  of  limitations,  1414. 

as  a  defense,  1740. 

rescinding  deed  on  account  of  grantor's,  1769. 

burden  of  proving,  1769. 

presumption  as  to  continuance  of,  1769. 
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INSOLVENCY, 

what  necessary  to  constitute,  124. 

how  buyer's  affects  delivery,  124. 

not  ground  for  rescission,  407. 

how  that  of  promisor  affects  breach  of  contract,  407. 

how  affects  rights  of  parties  to  contracts,  407. 

not  ground  for  rescission,  408. 

as  ground  for  renouncing  contracts,  408. 

does  not  amount  to  breach  of  contract,  408. 

disclosing  between  stockholders,  1046. 

payment  of  subscriptions  to  stock  in  case  of,  1076. 

resorting  to  unpaid  subscriptions  on,  1082. 

effect  on  building  association,  1212. 

statute  providing  for  composition  when  debtor  is  insolvent,  1236. 

chattel  mortgage  in  contemplation  of,  1244. 

effect  on  deed  to  intended  wife,  1298. 

INSOLVENT  CORPORATION, 

taking  stock  to  close  up  its  business,  992. 

validity  of  chattel  mortgage  executed  by  officers,  1002. 

promissory  notes  of,  1059. 

validity  of  judgment  note  by,  1060. 

power  of  directors  of,  1060. 

validity  of  mortgage  of,  1071. 

right  to  make  assignment  and  make  preferences,  1088. 

when  assets  become  trust  fund,  1091. 

validity  of  officers'  acts  in  anticipation  of,  1094. 

right  to  make  preferences,  1094,  n. 

merger  distinguished  from  reorganization,  1122. 

INSOLVENT  DEBTOR, 

example  of  non-delivery  of  deed  by,  9,  n. 
right  to  prefer  creditors,  1091. 

INSOLVENT  HUSBAND, 

making  conveyance  to  wife,  1259,  1260. 

INSOLVENT  LAWS, 

involuntary  agreement  under,  603. 
effect  on  obligation  of  contracts,  1641. 
power  of  state  to  pass,  1641. 
state  enacting,  effect  on  contracts,  1641. 

INSPECTION, 

when  vendee  must  make  before  acceptance,  560. 

INSTALLMENTS, 

delivery  of  goods  in,  122. 

effect  where  buyer  fails  to  pay  for  first  installment  on  futures,  123. 

refusing  to  deliver  on  account  of  insolvency  of  buyer,  124. 
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INSTALLMENTS— Contiriued. 

on  rescission  of  conditional  sale,  139. 

forfeiture  in  conditional  sales  for  non-payment  of,  140. 

effect  on  breach  of  contract,  421. 

when  agreement  to  pay  money  in  is  within  statute  of  frauds,  550. 

rescission  of  sale  where  price  is  payable  in,  849. 

forfeiture  of  for  non-payment,  914,  n. 

INSUFFICIENT  CONSIDERATION, 
illustrated,  214. 

INSUFFICIENT  PERFORMANCE, 
of  building  contracts,  effect,  114. 

INSUFFICIENT  WRITING, 

to  take  contract  out  of  statute  of  frauds,  577. 

INSURANCE, 

debtor  taking  on  life  of  creditor,  200. 

when  statements  in  application  for  are  warranties,  246. 

warranty  as  part  of  the  contract,  249. 

railway  relief  association,  498,  499. 

place  where  contract  is  made,  586. 

by  warehouseman,  760. 

effect  of  local  usage,  766. 

reformation  of  policy  of,  862,  n. 

right  of  insane  person  to  recover,  1404,  n. 

monopoly  to  control  rates  of,  1585. 

action  on  agreement  to  procure,  1710. 

INSURANCE  AGENT, 

effect  of  fraud  or  mistake  of,  252,  n. 
usage  as  to  authority  of,  766. 
reformation  for  mistake  of,  876. 
combination  between  agents,  validity,  1587. 

INSURANCE  COMPANY, 

waiving  breach  of  warranty,  253. 

INSURANCE  MONEY, 

when  tenant  with  right  to  purchase  has  claim  ou,  2-12. 
INSURANCE  POLICY, 

when  becomes  binding  on  the  company,  67. 

effect  of  failure  to  demand  premium  on  forfeiture  of,  !)1, 

conditions  in,  91. 

condition  against  suicide,  92. 

assignment  of  to  creditor,  214. 

statements  to  secure  are  warranties,  246. 

breach  of  warranty,  247. 
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INSURANCE  FOLICY— Continued. 

warranties  in  application  for,  247. 

effect  of  rider  attached  to,  250. 

effect  of  mistake  of  description  in,  252. 

when  law  of  place  governs,  608. 

when  time  ia  of  essence  of,  616. 

construction  of,  737,  738. 

reformation  of,  873. 

reformation  as  to  warranty  in,  875. 

as  a  contract,  977. 

when  not  under  seal,  977. 

assignment  by  president  of  corporation,  1010. 

forfeiture  for  non-payment  of  premiums,  1221,  n. 

law  governing  assignment  of,  1335. 

effect  of  assignment  of,  1335. 

assignment  of  that  on  husband's  life,  1335. 

assignment  secured  by  duress,  1402. 

See  Policy  of  Insueance. 

INSURANCE  RATES, 

validity  of  contract  to  control,  1582. 

INSURANCE  WARRANTY, 
nature  and  effect  of,  246. 
distinguished  from  representations,  249. 
is  not  favored,  251. 

INSURED, 

bound  to  take  notice  of  conditions  in  policy,  91. 
doubt  in  policy  construed  in  favor  of,  251. 
insurance  policy  construed  in  favor  of,  738. 

INSURER, 

may  waive  breach  of  warranty,  253. 

INSURER  AND  INSURED. 

when  become  debtor  and  creditor,  91. 

INDORSEE, 

of  gambling  note,  rights  of,  1492. 

INTENTION, 

as  affecting  contracts,  1,  n. 

as  affecting  delivery  of  deed,  8. 

looking  to  circumstances  to  ascertain,  34. 

gathering  that  of  parties  from  written  instrument,  151. 

as  an  element  of  gifts,  203. 

as  affecting  merger  of  debt  by  taking  bill  or  note,  378. 

as  affecting  application  of  payments,  388. 

as  affecting  release,  470. 
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mT'E^TlO'S— Continued. 

as  affecting  question  of  growing  crops  being  realty,  541. 

determining  whether  building  is  personaltj'  or  really,  .544. 

as  affecting  time  of  performance,  618. 

as  to  whether  time  is  of  essence  of  contract  or  not,  ()21 . 

as  affecting  penalty  or  liquidated  damages,  620. 

to  determine  penalty  or  liquidated  damages,  62y. 

gathering  from  acts  and  circumstances,  03!). 

as  affecting  joint  contract,  0T2. 

prevailing  over  letter  in  construction  of  contracts,  708. 

as  affecting  construction  of  deeds,  7:j.">. 

as  affecting  fraudulent  representations,  8O0. 

as  an  element  in  construction  of  contracts,  1299. 

INTENTION  OF  PARTIES, 

as  affecting  law  governing  contract,  591, 

as  affecting  construction  of  contracts,  702. 

ascertaining  from  language  of  wvitteu  contract,  703. 

rule  when  contracts  do  not  contain,  710. 

how  to  arrive  at,  719. 

ascertaining  from  language  used,  722. 

object  of  construction  is  to  ascertain,  72o. 

parol  evidence  admissible  to  ascertain,  740. 

reforming  contract  so  as  to  make  it  express,  791. 

equity  making  contracts  conform  to,  Sol. 

as  affecting  right  to  reformation,  854. 

proof  of  in  suit  for  reformation,  860. 

making  deed  express,  861. 

mistake  in  reducing  to  writing,  866. 

reading  two  instruments  together,  871. 

INTER  VIVOS, 

what  necessary  to  constitute  gift,  203, 
INTEREST, 

what  sufficient  consideration  to  pay  increasod,  160. 

paying  as  consideration  for  extension  of  time,  J71. 

in  action  on  covenant  of  warranty,  2!)0. 

as  element  of  damages  for  breach  of  covenant  of  seizin,  202. 

how  affected  liy  tender  of  less  than  the  amount  due,  317. 

how  tender  affects,  .'iSl,  332. 

how  tender  of  affects  right  of  forfeiture,  333, 

effect  of  indorsement  on  note  as  to  [layment  of,  3S7. 

referring  payment  to  debt  bearing  interest,  388. 

given  as  damages,  3!),=), 

when  partial  payments  applied  to,  .395. 

rule  for  calculating  in  case  of  partial  payments,  395. 

payment  under  mistake  of  law,  400. 

when  law  of  foreign  state  governs,  r>HU. 
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INTEREST— ConJfoueci. 

effect  of  law  of  place,  606. 

place  of  payment  fixes  rate,  606,  n. 

how  rate  of  affected  by  custom  and  usage,  755. 

forfeiture  for  failure  to  pay,  796. 

on  decreeing  speciiic  performance,  929. 

on  debts  where  corporation  is  reorganized,  1118. 

on  building  association  loans,  1220. 

when  not  usury  in  building  association,  1225. 

dues  in  building  associations  are  not,  1225. 

validity  of  infant's  contract  to  pay,  1345,  n. 

when  payment  of  constitutes  ratification  by  infant,  1348,  n. 

infant  ratifying  contract  by  paying,  1349. 

recovering  money  paid  for  usurious,  1480. 

forfeited  where  there  is  usury,  1449. 

on  option  contract,  1471. 

recovery  from  stakeholder,  1495. 

how  illegal  or  compound  affects  voluntary  assignment,  1549. 

validity  of  law  in  relation  to,  1640. 

effect  of  act  changing  rate  of,  1640. 

change  of  that  on  judgments,  1666. 

INTEREST  OF  PARTIES, 

determining  whether  contract  is  joint  or  several,  671. 

INTERPRETATION, 

effect  of  law  of  place,  585. 

See  CONSTETJCTION  OF  CONTKACTS. 

INTERPRETATION  OF  CONTRACTS, 

cardinal  rule  to  give  every  part  effect,  78. 

INTERSTATE  COMMERCE, 

validity  of  agreement  to  violate,  1450. 
how  affects  public  policy,  1500. 

INTERSTATE  SHIPMENTS, 

liability  of  common  carrier  as  to,  1508. 

INTOXICATED  PERSONS, 
dealings  with,  1393. 

INTOXICATING  LIQUOR, 

recovering  for  illegal  sale,  1421. 

See  Liquor. 

INTOXICATION, 

effect  on  validity  of  mortgage,  833. 
mental  incapacity  caused  by,  1898. 
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INVALID  CONTRACTS, 

making  them  valid,  1636. 

INVENTIONS, 

made  by  employe,  907. 

INVOLUNTARY  ASSIGNMENTS, 

rights  of  attaching  creditors  over,  603. 
in  what  states  they  have  effect,  603. 
under  bankrupt  or  insolvent  laws,  603. 

IRREGULAR  INCORPORATION, 

how  affects  subscriber's  liability,  1039. 

IRREGULARITIES, 

how  they  affect  corporate  contracts,  1020. 

effect  of  in  organizing  corporation,  1095. 

effect  of  in  consolidation,  1125. 

effect  of  in  contracts  of  municipal  corporations,  1161. 

effect  of  in  railway  aid  bonds,  1178, 

J. 

JOINDER, 

by  husband  in  wife's  conveyance,  1319. 

JOINT  AND  SEVERAL    OBLIGORS, 
action  against,  1696,  1697. 

JOINT  CONTRACT, 

presumption  as  to  interest  in,  449. 

definition  of,  668. 

illustrative  cases  of,  669. 

in  Louisiana,  670. 

interest  of  the  parties,  671. 

intention  of  the  parties,  672. 

liability  of  joint  obligors,  673. 

contract  of  subscription  is  not,  674. 

effect  of  release  of  one  joint  debtor,  675. 

void  as  to  one,  void  as  to  all,  676. 

effect  of  death  of  joint  contractor,  677. 

effect  in  equity  of  death  of  joint  contractor,  678. 

where  deceased  debtor  is  surety,  679. 

where  surety's  estate  not  liable,  680. 

partnership  contract  is,  681. 

contribution  among  joint  debtors,  682. 

contribution  among  sureties,  683. 

actions  on,  684,  685. 

parties  in  action  to  enforce,  684. 

judgments  on,  686. 
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statutory  modifications  of  tiie  common  law  rules,  688. 
when  construed  as  joint  and  several,  688. 
judgment  against  part  of  the  defendants,  689. 
when  contract  construed  to  be,  732. 
by  railway  companies  to  operate  as  single  line,  1104. 

JOINT  CREDITOR, 

accord  and  satisfaction  by,  449. 

JOINT  DEBTORS, 

accord  and  satisfaction  with,  450. 
effect  of  making  settlement  with,  451. 
effect  of  release  of  one,  486,  487,  675. 
statutes  governing  compromises  by,  490. 
how  equity  construes  release  of,  675. 
effect  of  payment  of  judgment  by,  675,  n. 
rule  where  deceased  is  surety,  679. 
contribution  among,  682. 
when  judgment  discharges,  687. 
husband  and  wife  as,  1332. 

JOINT  JUDGMENT, 

in  action  on  joint  contract,  686. 
against  husband  and  wife,  1332. 

JOINT  MORTGAGE, 

tender  to  any  mortgagee,  323. 
corporation  executing,  965. 

JOINT  OBLIGATION, 

presumption  as  to,  668. 

JOINT  OBLIGORS, 

effect  of  promise  not  to  sue  one  of,  482. 

liability  of,  673. 

when  fraudulent  conveyance  by  may  be  set  aside,  676. 

effect  of  death  of,  677. 

rule  at  equity  as  to  death  of,  678. 

action  against,  1696, 1697. 

right  of  contribution  between,  1697. 

liability  of  personal  representatives  of,  1697. 

rule  at  common  law  as  to  death  of,  1697. 

JOINT  PROMISSORY  NOTE, 

effect  of  death  of  one  maker,  677. 
effect  of  judgment  on,  687. 

JOINT  PURCHASERS, 

offer  of  rescission  by,  795. 
effect  of  delivery  to  one,  937. 
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JOINT  TENANCY, 

rights  of  creditors  against,  1341,  n. 

right  of  survivorship,  1342,  n. 

husband  and  wife  as  joint  tenants,  1340. 

JOINT  THRorCTlI  RATES, 

railway  companies  establishing,  1105. 

JOINT  TORT  FEASORS, 

effect  of  release  of  one,  452,  488. 
when  jointly  and  severallj'  liable,  489. 

JOINT  TRAFFIC  CONTRACTS, 

when  railway  companies  may  make,  1104. 

JUDGE, 

function  of  in  construction  of  contracts,  743. 

JUDGMENTS, 

are  contracts  of  record,  17. 

often  rendered  by  agreement,  17. 

warrant  of  attorney  to  confess,  17. 

parties  by  contract  authorizing  attorney  to  appear  and  confess,  18. 

merger  of  contract  in,  19. 

as  an  estoppel,  21. 

how  far  an  estoppel  in  subsequent  suits,  21. 

when  does  not  bar  second  action,  22. 

consideration  for  cancellation  of,  211. 

expression  of  not  to  be  confused  with  a  warranty,  254. 

accord  and  satisfaction  can  not  discharge,  428,  n. 

taking  note  of  third  party  in  payment  of,  446. 

contract  of  record,  641. 

action  ex  routraciu  on,  64], 

effect  of  payment  by  one  joint  debtor,  675,  n. 

on  joint  contracts,  686. 

when  discharges  joint  debtors,  Ii87. 

effect  of  that  recovered  against  one  partner,  687. 

against  part  of  joint  defendants,  689. 

for  specific  performance,  916,  n. 

when  infj(.)lvcnt  corporation  can  submit  to,  1060. 

pov.-er  o£  corporation  to  confess,  1(JS7. 

when  one  (^mfessed  by  corporation  void  as  to  creditors,  1094. 

against  consolidated  company,  1127. 

confessed  by  husband  in  favor  of  wife,  1270. 

married  woman  may  confess,  1284. 

sufficiency  of  one  against  infant,  1351. 

on  gambling  contract,  1494. 

on  note  given  for  slaves,  1560. 

is  (-(jutract  within  constitutional  prohibition  against  impairment,  1665. 

effect  of  one  by  conseni,  1665. 
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effect  of  that  rendered  in  action  of  tort,  1665. 

meeting  of  minds  absent  from,  1665. 

effect  of  that  based  on  contract,  1665. 

when  obligation  of  contracts  applicable  to,  1665. 

change  of  interest  on,  1666. 

when  treated  as  contracts,  1666. 

interest  on  as  damages,  1666. 

power  to  abolish  lien  of,  1668. 

validity  of  law  suspending  execution  of,  1669,  n. 

on  rescission  of  contracts,  1770. 

JUDGMENT  BOND, 

when  separate  estate  of  married  woman  bound  on,  1284. 

JUDGMENT  BY  CONFESSION, 
what  determines  date  of,  18 

JUDGMENT  CREDITOE, 

when  entitled  to  specific  performance,  945. 

right  to  unpaid  stock  subscriptions,  1093. 

attacking  conveyance  by  insolvent  husband,  1260. 

can  not  reach  wife's  separate  estate,  1280. 

when  post-nuptial  settlement  valid  as  against,  1303. 

JUDGMENT  NOTE, 

validity  of  one  executed  by  insolvent  corporation,  1060. 
power  of  corporation  to  give,  1087. 

JUDGMENT  OF  DIVORCE, 

effect  in  foreign  jurisdiction,  588,  n. 

JUDICIAL  CONTROL, 

of  municipal  contracts,  1183. 

JUDICIAL  DECISIONS, 

determining  public  policy,  1500. 

effect  on  contracts,  1664. 

becoming  a  part  of  statute  construed,  1664. 

effect  of  reversing,  1711. 

JUDICIAL  DISCRETION, 

in  decreeing  specific  performance,  884,  885. 
over  specific  performance,  900. 

JUDICIAL  KNOWLEDGE, 

of  technical  terms,  757,  n. 

of  banking  custom  as  to  collections,  769. 

that  government  induces  competition,  1609,  n. 
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JUDICIAL  NOTICE, 

of  technical  terms,  725,  n. 

JUDICIAL  OFFICER, 

contract  by  to  receive  part  of  stolen  property,  1602. 

JUDICIAL  PROCESS, 

when  state  amenable  to,  1711. 

JUDICIAL  SALES, 

when  will  not  be  disturbed  because  of  inadequacy  of  price,  191. 

no  implied  warranty  in,  283. 

tender  before  suit  to  rescind,  298. 

not  within  the  statute  of  frauds,  668. 

effect  of  delay  in  attacking,  838. 

when  heirs  may  avoid,  838. 

effect  of  stifling  competition  at,  838. 

payment  of  bonds  on,  1119. 

action  to  set  aside,  1361. 

JUNIOR  MORTGAGE, 

when  senior  mortgage  not  merged  as  against,  20. 

JURISDICTION, 

to  decree  specific  performance,  878,  879. 

to  award  damages  in  suit  for  specific  performance,  880. 

when  specific  performance  should  be  decreed,  'JSU. 

citizenship  as  affecting,  1126. 

over  property  of  lunatics,  1411. 

ground  for  that  of  equity,  1752. 

equity  retaining,  1753. 

in  equity  to  avoid  multiplicity  of  suits,  1754. 

requisites  of  that  for  specific  performance,  1765. 

JURY, 

when  warranty  a  question  for,  259,  2(i8,  27<s. 

as  to  whether  check  received  in  absolute  payment  a  question  for,  371. 

determining  whether  promise  is  original  or  collateral,  508,  n. 

receipt  and  acceptance  in  sales  a  question  tor,  565. 

determining  whether  or  not  there  avus  implied  contract,  644. 

leaving  construction  of  contract  to,  705. 

function  of  in  construction  of  contracts,  74:1. 

determining  meaning  of  technical  terms,  744. 

determining  meaning  of  mercantile  phrases,  744. 

determining  terms  of  oral  contract,  745. 

when  custom  and  usage  a  question  for,  752 

ratification  of  fraudulent  contract  a  question  for,  824. 

deciding  what  is  work  of  necessity,  1617,  n. 

to  decide  where  evidence  is  conflicting,  1749. 

breach  of  parol  contract  a  question  for,  1751. 
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JUSTICE, 

validity  of  contract  to  prevent  administration  of,  1415. 
implied  obligation  of  municipality  to  do,  1140. 
validity  of  contracts  inconsistent  with,  1534. 

JUSTICE  OF  THE  PEACE, 

contract  regulating  fees  is  void,  1534. 
contracting  for  part  of  stolen  property,  1602. 


K 


KNOWLEDGE  OF  CUSTOMS, 
effect  of,  749,  750. 
when  presumed,  751. 


LABOR, 

prohibited  on  Sunday,  1611. 

distinguished  from  business,  1614,  n. 

what  is  within  purview  of  Sunday  statute,  1615. 

what  constitutes,  1615,  n. 

LABOE  AND  SERVICES, 

part  performance  where  consideration  is,  699. 

LABORER, 

right  to  recover  on  quantum  meruit,  229. 

when  corporate  stockholders  individually  liable  to,  1082. 

LACHES, 

in  claiming  reward  under  advertisement,  44. 

in  presenting  check,  371. 

as  affecting  presumption  of  payment,  401. 

how  affect  right  to  recover  money  paid  under  mistake  of  fact,  661 

effect  on  right  to  rescission,  808. 

cutting  off  right  to  rescission,  812. 

in  rescinding  by  one  knowing  his  rights,  820. 

effect  of  knowledge  on,  820. 

in  attacking  judicial  sale,  838. 

effect  of  vendor's,  908. 

when  delay  of  vendor  is  not,  914. 

when  inequitable  bars  right  to  specific  performance,  918. 

how  vendee's  affects  right  to  specific  performance,  924. 

effect  of  where  contract  speculative,  926. 

defense  of  not  dependent  on  statute  of  limitations,  928,  n. 

vendor  estopped  to  set  up  vendee's,  929. 

in  prosecuting  suit,  928. 
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in  taking  advantage  of  fraud,  1018. 
as  affecting  validity  of  contract  witii  director,  1025. 
in  objecting  to  fraud  in  securing  subscription  to  stock,  1044. 
when  they  begin  to  run,  1044. 
amounting  to  ratification  of  infant's  deed,  ]:;50. 
See  Delay. 

LAND, 

title  of  sovereign  to,  25. 

contracts  for  not  void  where  description  can  be  made  certain,  78. 
See  Rkal  Estate. 

LAND  GRANTS, 

deemed  contracts,  1639. 

LAND  SLIDE, 

when  is  not  an  act  of  God,  220. 

LANDLORD  AND  TENANT, 

relation  of  between  railroad  companies,  J  097. 

LANGUAGE, 

as  determining  construction  of  written  contract,  703. 
construction  of  that  in  written  contract,  704, 
how  ambiguous  should  be  construed,  720. 
ascertaining  intent  of  parties  from  that  used,  722. 
ambiguity  construed  against  party  using  it,  726. 

LATENT  AMBIGUITIES, 

parol  evidence  admissible  to  explain,  581,  n. 
parol  evidence  to  explain  those  in  deed,  736. 
effect  of  in  written  contract,  742. 

LATENT  DEFECTS, 

how  affect  question  of  warranty,  278.  n. 
warranty  that  article  is  free  from,  280,  n. 

LAW, 

making  application  of  payments,  394. 

effect  of  payment  made  under  mistake  of,  400. 

favoring  compromises,  434. 

effect  of  release  at,  462. 

what  law  governs  performance,  593. 

when  it  will  not  imply  a  contract,  645,  646. 

recovery  of  money  paid  under  mistake  of,  662. 

effect  of  ignorance  of,  663,  802. 

effect  on  construction  of  contracts,  734. 

custom  not  to  be  contrary  to,  755. 

rescission  for  mistake  of,  801. 
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contract  against  is  void,  1499. 

validity  of  agreement  not  to  practice,  1571. 

becoming  part  of  a  contract,  1640. 

LAW  AND  EQUITY, 

distinctions  abolished,  1753. 

LAW  MERCHANT, 

meaning  of  month  in,  304. 
check  governed  by,  755. 

LAW  OP  NATIONS, 

effect  on  maritime  contracts,  614,  615. 

LAW  OF  PLACE, 

lex  loci  contractus,  584. 
forming  part  of  a  contract,  584. 
how  contracts  affected  by,  585. 
illustrative  cases,  586. 
insurance  contracts,  586. 
bearing  on  contracts  of  insurance,  586. 
city  ordinances  a  part  of,  587. 
effect  on  divorces,  588. 
as  affecting  marriage,  588. 
effect  on  promissory  notes,  589. 
that  where  contract  made  determines  validity,  590. 
effect  beyond  territorial  limits,  590. 
intention  of  parties,  591. 
the  place  of  performance,  592. 
performance  governed  by  what  law,  593. 
when  statute  of  limitations  of  applies,  596. 
transactions  relating  to  real  estate,  599. 
effect  on  personal  property,  600. 
voluntary  assignments,  602. 

involuntary  assignments  under  bankrupt  and  insolvent  laws,  603. 
more  than  one  applying  to  a  bill  of  exchange,  605. 
as  to  bills  of  exchange,  604. 
as  to  promissory  notes,  604. 
as  to  interest,  606. 
days  of  grace,  607. 

when  governs  insurance  policies,  608. 
how  affects  contracts  of  carriers,  610. 
English  rule  as  to  connecting  carriers,  611. 
American  rule  as  to  connecting  carriers,  612. 
governing  contract  tickets,  613. 
effect  on  maritime  contracts,  614. 
contracts  of  affreightment,  615. 
determining  question  of  legal  holidays,  635. 
156 
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afiecting  construction  of  contract,  734. 
affecting  marketable  title,  911. 
how  affects  right  to  specific  performance,  931. 
determining  usury,  1230. 

See  Lbx  Loci  Contkactus. 

LAW  OF  THE  FOEUM, 

statutes  of  limitation,  596. 

rule  where  contract  is  contrary  to  policy  of,  597. 

railroad  contract  not  enforcible  everywhere,  597. 

matters  affecting  the  remedy,  598. 

governs  set-off,  598. 

LAWFUL  CONSTRUCTION, 

preferred  to  unlawful,  717. 

LAWFUL  THREATS, 

do  not  constitute  duress,  1396. 

LEAD  PENCIL, 

signature  with  sufficient,  578. 

LEASE, 

possession  of  as  affecting  delivery,  10. 

rights  of  parties  where  it  has  been  assigned,  198. 

when  may  be  by  parol,  527. 

assignment  of  in  writing,  534,  n. 

how  executed  oral  affected  by  statute  of  frauds,  534. 

modification  by  parol,  785. 

reforming  for  mistake  of  scrivener,  865. 

when  equity  will  not  reform,  872. 

specific  performance  of,  879,  887. 

enforcement  of  oral  agreement  to  execute,  942. 

sufficient  signing  by  corporation,  978. 

void  as  ultra  vires,  981. 

construing  with  mortgage,  988. 

authority  of  corporate  president  to  make,  1001. 

ratification  of  agent's,  1001. 

corporation  ratifying  unauthorized,  1004. 

of  railroad  as  contract,  1096. 

stockholders  of  railroad  assenting  to,  1096. 

when  railroad  company  no  power  to  make,  1096. 

when  ultra  vires,  1097. 

Illinois  statute  as  to  railroad  leases,  1097. 

Pennsylvania  railroad  leases,  1098. 

rule  in  New  .lersey  as  to  railroad,  1099. 

railway  can  not  escape  public  duties  by  executing,  1114. 

receivers  do  not  assume  covenants  of,  1115. 

by  husband  of  community  property,  1337. 
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infant  receiving  rent  on  after  reaching  majority,  1347. 

ratification  by  infant,  1347. 

liability  of  infant  on,  1368. 

of  property  for  immoral  purposes,  1556. 

validity  of  restrictions  in,  1596. 

covenants  in,  in  restraint  of  trade,  1596. 

covenant  of  seizin  accompanying,  292. 

construing  it  and  chattel  mortgage  together,  718. 

when  municipality  estopped  to  attack  validity,  1163. 

LEGACY, 

payment  of  by  check,  372. 
services  in  expectation  of,  650. 
as  separate  estate  of  wife,  1281. 

LEGAL  DELIVERY, 

what  necessary  to  constitute  of  deed,  70. 

LEGAL  EFFECT, 

effect  of  mistake  as  to,  856. 

LEGAL  HOLIDAYS, 

what  ones  are  regarded  as,  635,  n. 

See  Holidays. 

LEGAL  IMPOSSIBILITY, 

efiect  of  that  existing  at  time  of  contracting,  224. 

LEGAL  MONOPOLY, 
what  is,  1584. 

LEGAL  OBLIGATION, 

as  a  consideration,  157. 

discharge  of  not  sufficient  consideration  for  new  promise,  168. 

LEGAL  REMEDY, 

rule  where  equitable  better  than,  1753. 
effect  on  right  to  specific  performance,  1766. 

LEGAL  TENDER, 

what  money  is,  311. 
bank  notes  are  not,  313. 

See  Tender. 

LEGAL  TENDER  ACTS, 

power  of  congress  to  pass,  312. 

LEGAL  TERMS, 

effect  of  employing  in  a  release,  461. 
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LEGALITY  OF  CONTRACTS, 

presumption  is  in  favor  of,  717. 

LEGATEE, 

release  of  his  debt  by  will  of  testator,  465. 

LEGISLATION, 

validity  of  contract  to  procure,  1529. 
validity  of  lobbying  contracts,  1531. 

LEGISLATIVE  ACT, 

effect  of  acceptance  by  corporation,  contract,  1639. 

LEGISLATIVE  ACTION, 

contract  to  enforce  one  illegal,  1415. 

LEGISLATIVE  DISCRETION, 

as  to  exemption  from  taxation,  1656. 

LEGISLATIVE  GRANT, 

effect  of  ambiguity  in,  1156. 

LEGISLATURE, 

how  acts  of  affect  performance  of  contracts,  225,  226. 

consenting  to  sale  of  corporate  franchise,  984. 

control  over  railway  companies,  1117. 

providing  for  consolidation,  1124. 

power  over  municipal  corporations,  1133. 

authorizing  issue  of  railway  aid  bonds,  1177,  1178. 

power  to  fix  limits  of  new  territory,  1168. 

power  to  grant  divorces,  1406,  n. 

act  of  can  not  impair  obligation  of  contracts,  1632. 

passing  retroactive  statutes,  1635. 

making  marriages  valid,  1636. 

attempting  to  disturb  vested  rights,  1637. 

power  over  subject  of  divorce,  1638. 

can  not  bind  those  which  succeed  it,  1642. 

power  over  public  officers,  1643. 

power  to  revoke  licenses,  1644. 

control  over  bounties,  1645. 

right  to  interfere  with  corporate  charters,  1646. 

reserving  power  to  repeal  or  modify  corporate  charter,  1648. 

power  with  reference  to  taxing  power,  1652. 

power  to  revoke  exemption  from  taxation,  1654. 

power  over  public  corporations,  1658. 

power  over  charters  of  municipal  corporations,  1659. 

right  to  exercise  police  power,  1663. 

can  not  divest  itself  of  police  power,  1663. 

can  not  curtail  powers  of  successor,  1663. 

changing  and  abolishing  municipal  corporations,  1661. 


INDEX.  2463 

IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  11,  §§  850-1779.'] 
LEGISLATURE— Continued. 

can  not  surrender  power  of  eminent  domain,  1662. 
power  to  cliange  and  create  remedies,  1667. 
power  in  reference  to  statute  of  limitations,  1672. 
extending  time  for  commencing  suits,  1672. 

LENDEE, 

enforcing  specific  performance  against  vendee,  922. 
on  inquiry  as  to  corporate  power,  1056. 

LESSEE, 

how  laches  of  affects  right  to  rescina  lease,  808. 

LETTERS, 

as  means  of  making  contract,  2. 

contract  made  by,  36,  n. 

presumption  that  they  are  received,  40. 

accepting  contract  by  means  of,  49. 

contract  complete  on  the  posting  of,  59. 

power  to  reclaim  after  posting,  60. 

when  regarded  as  completely  mailed,  60. 

proposal  and  acceptance  by,  62. 

when  constitute  a  contract,  62. 

contracts  by,  64. 

place  of  contract  where  contract  is  made  by,  66. 

to  prove  agreement  of  marriage,  523. 

as  evidence  of  the  contract,  575. 

contracts  made  by,  706. 

effect  of  that  annexed  to  written  contract,  739. 

specific  performance  of  contract  made  by,  946. 

LEX  FORI, 

See  Law  op  the  Fokum. 

LEX  LOOI  REI  SITAE, 

effect  on  real  estate  contracts,  599. 

LEX  LOOUS  OONTRAOTTTS, 

governing  rate  of  interest,  606. 

See  Law  op  Place. 

LEX  LOCI   SOLUTIONIS, 

when  governs  as  to  rate  of  interest,  606. 

LIABILITY, 

of  joint  obligors,  673. 

of  consolidated  corporation,  1129. 

on  municipal  contracts,  mutuality,  1203. 
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LIBERAL   CONSTRUCTION, 

when  given  to  written  instruments,  702. 

of  contracts  in  favor  of  the  public,  726. 

of  insurance  policies,  against  underwriters,  738. 

of  antenuptial  contracts  in  favor  of  wife,  1299. 

LICENSE, 

not  within  statute  of  frauds,  542. 

definition  of,  542. 

when  must  be  in  writing,  542. 

may  be  granted  without  a  deed,  542,  n. 

distinguished  from  easement,  543. 

to  use  employe's  patent,  907. 

as  municipal  contract,  1189. 

compensation  for  destruction  of,  1189,  n. 

of  street  nuisance,  1190. 

how  affects  contracts  of  liquor  dealer,  1452. 

validity  of  sale  of  liquor  without,  1453. 

women  not  entitled  to  sell  liquor,  1454. 

physician  acting  without,  effect  on  his  contracts,  1462. 

plumber  acting  without,  effect  on  his  contracts,  1462. 

practicing  medicine  without,  1462,  1463. 

when  non-resident  physician  may  practice  without,  1464. 

how  affected  by  constitutional  provisions,  1644. 

legislative  control  over,  1644. 

power  of  legislature  to  revoke,  1644. 

validity  of  sales  made  without,  1447. 

penalty  for  sale  without,  1447 

corporate  charter  as,  1663. 

LICENSE  TAXES, 

when  money  paid  for  can  be  recovered,  665. 

LIEN, 

in  favor  of  person  doing  work  on  chattels,  33,  n. 

created  by  marriage,  181. 

vendee  discharging  those  on  personal  property,  286. 

when  that  of  mortgage  discharged  by  tender,  333. 

how  that  of  mortgage  affected  by  tender,  335. 

on  crops  to  secure  purchase-money,  358. 

relinquishment  of,  statute  of  frauds,  517. 

effect  on  marketable  title,  911. 

created  by  mortgage  on  after-acquired  property,  1102. 

for  street  improvement,  1153. 

municipality  purchasing  property  subject  fo,  1166. 

against  separate  estate  of  married  woman,  1287. 

right  of  vendee  to  as  against  married  woman,  1314. 

on  unearned  salary,  1604. 

power  to  abolish  that  of  judgment,  1668. 

See  Vendor's  Lien. 
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LIFE  ESTATE, 

city  taking  land  subject  to,  1172,  n. 
power  of  married  woman  over,  1287. 

LIFE  INSURANCE  POLICY, 

warranty  as  to  statements  in  application  for,  547. 
See  Policy  of  Insueanoe. 

LIGHT, 

contracts  of  cities  for,  1192,  1193,  1194. 
power  of  city  to  contract  for,  1193. 
debt  created  by  city  contract  for,  1194. 

LIGHTING  STREETS, 

municipality  contracting  for,  1185. 

LIGHTNING, 

as  act  of  God,  218. 

how  building  contract  affected  where  house  destroyed  by,  1727. 

LIMITATIONS, 

as  to  parties  who  should  bring  suit,  200. 

effect  of  those  in  a  release,  479. 

on  claim  against  estate  of  insane  poor,  1413. 

upon  time  for  which  municipalities  may  contract,  1148. 

on  municipal  power  to  contract,  1193. 

upon  actions  between  husband  and  wife,  1343. 

LIMITED  LOANS, 

corporation  can  make  only,  1069. 

LIQUIDATED  DAMAGES, 

when  penalty  can  not  be  claimed  as,  109. 

contractor  excused  for,  when,  239. 

for  delay,  624. 

distinguished  from  penalty,  624,  n. 

illustrated  cases  of,  626. 

for  breach  of  building  contract,  627. 

when  will  be  regarded  as  a  penalty,  628. 

example  of  unconscionable,  628. 

when  a  question  of  law,  629. 

equity  disregarding,  629,  n. 

when  sureties  only  liable  for,  672. 

how  provision  for  affects  right  to  specific  performance,  879. 

breach  of  contract  in  restraint  of  trade,  1570. 

interest  on  judgment  as,  1666. 

LIQUIDATED  DEMAND, 

effect  of  compromise  of,  434. 
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LIQUOE, 

conveyance  of  real  estate  prohibiting  sale  of,  93. 

provision  in  deed  prohibiting  sale  of,  289. 

illegal  sale,  590. 

recovering  for  illegal  sale  of,  1421. 

sale  in  violation  of  law,  1452. 

sale  of  without  license,  1453. 

sale  by  partner  of  licensed  dealer,  1455. 

conducting  other  business  with  unlawful  sale  of,  1456. 

validity  of  note  given  for  illegal  sale  of,  1458. 

LIQUOR  LAWS, 

validy  of  contract  violating,  1452. 

LIQUOR  LICENSE, 

women  not  entitled  to,  1454. 
power  of  legislature  to  revoke,  1644. 

LIS  PENDENS, 

effect  on  right  to  specific  performance,  923. 

LITIGATION, 

avoidance  of  as  a  consideration,  175. 

LOANS, 

corporate  officers  making  unauthorized,  1056. 

when  mutual  benefit  order  may  make,  1068. 

corporation  can  make  only  limited,  1069. 

validity  of  those  by  wife  to  husband,  1269,  1270. 

corporation  issuing  bonds  to  secure,  1072. 

by  building  and  loan  associations,  1214. 

by  building  associations  to  others  than  members,  1217. 

building  association  applying  stock  payment  on,  1218. 

in  building  associations,  interest  on,  1220. 

validity  of  those  made  on  Sunday,  1624. 

damages  for  failure  to  make,  1709. 

LOAN  ASSOCIATIONS, 
action  against,  1709. 

See  Building  and  Loan  Associations. 

LOANS  IN  BUILDING  ASSOCIATIONS, 
when  usury  sanctioned,  1226. 
devices  to  cover  usury,  1227. 
rule  in  South  Carolina  as  to  usury,  1228. 
Georgia  doctrine  as  to  usury,  1229. 
when  premium  regarded  as  usury,  1231. 

LOBBYING, 

as  against  public  policy,  1531. 
in  the  federal  congress,  1532. 
attorney  recovering  for,  1533. 
distinguished  from  contracts,  1533. 
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LOBBYING  CONTRACTS, 

contrary  to  public  policy,  1532. 

LOCAL  CUSTOM, 

when  -word  in  contract  not  controlled  by,  714. 
distinguished  from  general  custom,  748,  n. 
no  presumption  that  it  is  known,  752. 
proof  of  as  to  measurement,  758. 

LOCAL  IMPROVEMENTS, 
who  liable  for,  1170. 

LOCAL  USAGE, 

can  not  be  shown  to  contradict  contract,  140,  n. 

when  proof  of  admissible,  747. 

proof  of  can  not  be  made  to  contradict  contract,  754,  n. 

knowledge  of  essential,  761. 

when  insurance  company  bound  by,  766. 

LOCATIO  OPERIS  FACIENDI, 

effect  of  defective  performance,  418. 

LORD'S  DAY, 

See  Sunday. 

LOSS  OF  PROFITS, 

as  damages  for  breach  of  contract,  420. 

LOSSES, 

assessments  in  building  associations  to  meet,  1212. 

LOST  CONTRACT, 

parol  evidence  to  prove  contents  of,  743. 

LOST  STOCK  CERTIFICATE, 
right  to  reclaim,  1053,  n. 

LOTTERY, 

validity  of  sale  by,  1446. 
when  not  construed  to  be  illegal,  1460. 
gainbling  contract  in  New  York,  1489. 
power  to  regulate,  1663. 

LOTTERY  SCHEMES, 

are  against  public  policy,  1501. 

LOTTERY  TICKETS, 

sale  of  a  misdemeanor,  1459. 
validity  of  sale  of,  1459. 
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LOWEST  BIDDER, 

when  municipal  contract  must  be  let  to,  1182. 

how  to  determine  who  is,  1184. 

when  contract  must  be  awarded  to,  1186. 

duty  of  city  council  in  selecting,  1186. 

letting  contract  for  public  improvement  to,  1188. 

injunction  to  compel  contract  with,  1761. 

LOWEST  KESPONSIBLE  BIDDER, 
determining  who  is,  1184,  n. 

LUNACY, 

how  place  of  contracting  affects,  66. 
conclusiveness  of  decree  on  inquisition,  1380. 
where  finding  on  inquisition  of  not  conclusive,  1381. 
presumption  as  to  continuance  of,  1882. 
effect  of  that  existing  at  time  of  marriage,  1405. 
as  ground  for  divorce,  1406. 

See  Insauity. 

LUNACY  PROCEEDINGS, 

presumption  of  sanity  during,  1411. 

LUNATIC, 

implied  promise  to  pay  for  necessaries,  643. 
setting  aside  conveyances  of,  833. 
ratification  of  on  return  of  sanity,  1252. 
guardian  for,  1380. 

contract  after  decree  of  lunacy  is  void,  1382. 
when  bound  for  costs,  1382. 
rights  only  affected  by  decree  of  court,  1382. 
taking  commercial  paper  from,  1383. 
settlements  with  for  personal  injuries,  1384. 
restoring  benefits,  1403. 
liable  for  necessaries,  1407. 
selling  his  real  estate  to  pay  debts,  1409. 
mortgage  of  his  real  estate  to  pay  debts,  1410. 
control  of  by  court  of  chancery,  1411. 
actions  by  and  against,  1414. 

limitations  governing  action  by  and  against,  1414. 
See  CoNTKACTS  OF  Lunatics. 


M 

MACHINERY, 

what  amounts  to  warranty  of,  255. 
illustrations  of  warranty  in,  261. 
implied  warranty  in  sales,  279. 
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MAIL, 

evidence  as  to  usual  course  of,  40,  n. 

MAINTENANCE, 

definition  of,  1542,  n. 

See  Champerty  and  Maintenance. 

MAJORITY  OP  STOCKHOLDERS, 

asking  guaranty  of  bonds  of  another  company,  1110. 
right  in  reference  to  consolidation,  1132. 

MALPRACTICE, 

liability  of  surgeon  for,  659. 

MANDAMUS, 

to  compel  drawing  of  warrant  to  pay  bonds,  23,  n. 
to  compel  payment  of  officer's  salary,  1137,  n. 
to  compel  city  to  collect  local  assessments,  1191. 
to  compel  filing  of  certificate  of  incorporation,  1216. 
when  will  not  lie  in  favor  of  bidder,  1761. 

MANDATORY  INJUNCTION,     . 

to  compel  carrier  to  receive  freight,  238. 

MANUFACTURING, 

contract  in  restraint  of  trade  in  reference  to,  1576,  n. 

MANUFACTURING  CORPORATION, 
power  of  treasurer  of,  1064. 

MARGINS, 

contract  in,  validity,  1471. 

interest  on,  1471. 

rule  in  Missouri  as  to  validity  of  contract  for,  1475. 

validity  in  California,  1479. 

recovering  money  paid  on,  1479. 

recovering  money  put  up  for,  1486. 

MARINE  INSURANCE, 

effect  of  custom  and  usage,  767. 

MARITAL  RELATION, 

estate  of  entirety  based  on,  1342. 

MARITAL  RIGHTS, 

fixing  by  antenuptial  contract,  1299. 
when  conveyance  a  fraud  on,  1309. 

MARITIME  CONTRACTS, 

effect  of  law  of  place,  614. 
when  law  of  flag  governs,  615. 
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MARK, 

making  is  sufficient  signing  of  contract,  7. 
signature  by,  578. 

MARKETABLE  TITLE, 

what  is  regarded  as,  342,  345,  346. 
Illustrative  cases  of,  346. 
burden  on  vendor  to  show,  348. 
duty  of  vendor  to  furnish,  909. 
effect  of  debts  and  liens,  911. 

MARRIAGE, 

how  place  of  contracting  affects,  66. 

as  a  valuable  consideration,  181. 

illustrative  cases  of  as  a  consideration,  182. 

effect  of  proposals  of,  183. 

antenuptial  settlement  as  inducement  to,  184. 

as  consideration  for  conveyances,  184. 

effect  of  representations  to  induce,  184. 

as  consideration  for  promise  of  third  person,  185. 

illustrations  of  third  person's  promise  for,  186. 

as  consideration  for  dower,  187. 

when  promise  of  is  void,  224. 

death  determining  contracts  of,  230. 

what  is  breach  of  contract  of,  404,  410. 

when  agreement  of  not  within  statute  of  frauds,  523. 

when  contracts  in  consideration  of  within  statute  of  frauds,  524, 1298. 

antenuptial  parol  agreements  reduced  to  writing  after,  525. 

when  civil  contract  and  not  a  status,  588. 

law  of  place  as  affecting,  588. 

part  performance  of  contracts  of,  700. 

what  constitutes  gift  of  wife's  personal  property,  1277. 

deed  given  in  consideration  of,  1298. 

persons  engaged  occupy  confidential  relation,  1300. 

mortgage  in  consideration  of  is  valid,  1300. 

ratifying  antenuptial  contract  after,  1301. 

as  part  performance  of  antenuptial  contract,  1302. 

conveying  real  estate  in  contemplation  of,  1321. 

of  feme  sole  partner,  effect,  1333. 

mental  condition  of  parties  at  time,  1405. 

matter  of  state  concern,  1544. 

more  than  civil  contract,  1544. 

contract  in  restraint  of,  1547. 

promise  of  as  consideration  for  illicit  intercourse,  1553. 

making  invalid  valid,  1636. 

constitutional  provisions  affecting,  1638. 

relation  to  state  and  society,  1638. 

MARRIAGE  BROKERAGE, 

against  public  policy,  1512. 
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MARRIAGE  CONTRACT, 

made  on  Sunday,  validity,  1613. 

MARRIAGE  PROMISE, 

liability  of  infant  for  breach  of,  1375. 

MARRIAGE  SETTLEMENTS, 
writing  required,  1298. 
presumption  of  fraud,  1298. 
effect  on  existing  debts,  1298. 
setting  aside  for  concealment,  1300. 
effect  of  parol  promise  to  make,  1302. 
effect  of  antenuptial  parol  promise  to  make,  1302. 
infant  as  party  to,  1376. 

See  Antenuptial  Contracts. 

MARRIED  WOMAN, 

agent  purchasing  land  for,  573. 
suit  by  to  set  aside  deed,  820. 
setting  aside  deed  of  procured  by  fraud,  822. 
rescission  by,  829. 

suit  for  specific  performance  against,  939. 
deed  of  without  husband  joining,  939. 
how  can  be  divested  of  interest  in  real  estate,  940. 
when  estopped  by  her  contract,  940. 
'         ratifying  husband's  sale  of  real  estate,  941. 

enforcing  her  agreement  releasing  dower,  954. 

when  may  contract,  1250. 

emancipation  as  to  power  to  contract,  1252. 

right  to  acquire  separate  property,  1271,  1272. 

when  may  buy  property  on  credit,  1272. 

rule  in  Texas  as  to  power  to  acquire  separate  property,  1273. 

extent  of  power  in  New  York  to  contract,  1277. 

right  to  proceeds  of  separate  property,  1279. 

right  to  crops  on  her  land,  1279. 

right  to  interest  on  her  money,  1279. 

ownership  of  cattle's  increase,  1280. 

legacy  as  separate  estate,  1281. 

products  through  husband's  efforts,  1281. 

liability  for  improvements  on  separate  estate,  1284. 

when  may  confess  judgment,  1284. 

power  to  dispose  of  separate  estate,  1287. 

power  to  make  will,  1289. 

rights  under  antenuptial  contract,  1289. 

when  not  liable  on  guardian's  bond,  1291. 

separate  estate  notes,  1292. 

employing  agents,  1295. 

when  not  liable  on  promise  to  answer  for  default  of  another,  1305. 

when  occupies  position  of  surety,  1307,  n. 
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MARRIED  y^OUA.'S— Continued. 

declaring  her  to  be  feme  sole,  1310. 

as  member  of  partnership,  1329. 

power  to  enter  into  contract  of  partnership,  1329. 

rule  in  Pennsylvania  as  to  her  partnership  contract,  1331. 

infant  suing  to  set  aside  mortgage,  1360. 

liability  for  repairs  on  dwelling,  1367. 

See  Contracts  of  Marbibd  Women. 

MASTER, 

medical  services  for  servant,  652. 

MASTER  AND  SERVANT, 

release  by  servant,  498,  499. 

when  relation  of  exists  between  members  of  family,  653. 

effect  of  custom  to  retain  wages,  749. 

inventions  made  by  employe,  907. 

MASTER  COMMISSIONER, 

maintaining  action  for  specific  performance,  916. 

MASTER  OF  SHIP, 

liability  for  negligence  of,  615. 

MATERIAL  FACT, 

effect  of  representations  as  to,  798. 
what  regarded  as  representations  of,  797. 
effect  of  false  representations  as  to,  804, 
effect  of  concealment  of  by  mistake,  805. 
fraud  in  concealing,  1438. 
warranty  as  to  in  sale,  1439. 
va^ue  is  not,  1439,  n. 

MAXTMS, 

id  certum  est  juod  certum  reddi  potest,  78. 

patiorest  conditio  possidentis ,  1431. 

express  mention  of  one  thing  excludes  others,  1454,  n. 

ex  dolo  malo  nan  oritur  actio,  1515,  n. 

MAYOR  OF  CITY, 

power  to  make  contracts,  1136. 
power  to  employ  counsel,  1136,  1164. 
no  power  to  grant  franchises,  1160. 
city  ratifying  contract  of,  1164. 

MEASURE  OF  DAMAGES, 

for  breach  of  covenant  of  seizin,  292. 

where  buyer  refuses  to  deliver  goods,  307. 

for  services  rendered  under  voidable  contract,  582,  n. 

for  breach  of  contract,  625,  n. 
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MEASUEE  OF  T) AM AG^S^ Continued. 
loss  of  rent  as  affecting,  628. 
in  suit  on  note,  1704. 

in  suit  to  recover  for  services  rendered,  1714. 
for  breach  of  contract,  1720. 

MEASUREMENT, 

proof  of  custom  and  usage,  758. 
custom  and  usage  to  supply,  759. 

MECHANIC'S  LIEN, 

consideration  for  forbearance  to  file,  167. 

consideration  for  bond  to  protect  against,  213. 

right  of  contractor  to  file,  293. 

proof  of  custom  in  action  to  foreclose,  758. 

on  infant's  property,  1371. 

infant  can  not  ratify,  1371. 

MEDICAL  EXAMINEE, 

effect  of  statements  made  to  in  examination  for  life  insurance,  247. 

MEDICAL  SERVICES, 

liability  of  married  woman  for,  1254. 
physician  must  have  license,  1462. 

MEDICAL  TREATMENT, 

as  affecting  validity  of  life  insurance  policy,  248. 

MEDICINE, 

validity  of  agreement  not  to  practice,  1571. 

MEDIUM  OF  PAYMENT, 
what  may  be,  367. 

MEETING  OF  MINDS, 

essential  to  contracts,  1. 
on  acceptance  of  offer,  53. 
absent  from  judgment,  1665. 

MEMORANDUM, 

excluding  oral  warranty,  273. 

form  of  to  meet  statute  of  frauds,  569. 

contents  of  to  meet  statute  of  frauds,  570. 

when  sufficient  to  satisfy  statute  of  frauds,  571. 

as  to  sale  of  real  estate,  572. 

sufficiency  of  as  to  sale  of  real  estate,  572,  573. 

when  must  show  consideration,  574. 

bought  and  sold  notes  as,  576. 

slip  contracts  as,  576. 

MENTAL  ANGUISH, 

action  for  does  not  survive,  1679. 
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MENTAL  ANXIETY, 

how  affects  validity  of  release,  497. 

MENTAL  CAPACITY, 

of  parties  to  gift,  825. 

test  of  grantor's,  834. 

test  of,  1378. 

evidence  of,  limits  as  to  time,  1379. 

lapse  of  time  as  affecting,  1379. 

how  affected  by  age  and  sickness,  1394,  n. 

MENTAL  INCAPACITY, 
evidence  of,  835. 
facts  versus  opinions,  835. 
when  opinions  competent  to  show,  835. 
caused  by  intoxication,  1393. 

MENTAL  WEAKNESS, 

how  affects  validity  of  contract,  1. 

MERCANTILE  BUSINESS, 

contracts  of  married  women  in,  1328. 

MERCANTILE  CONTRACTS, 
rule  for  interpreting,  716. 
time  of  the  essence,  783. 

MERCANTILE  PARTNERSHIP, 

contract  of  married  woman  by  engaging  in,  1030. 

MERCANTILE  PHRASES, 

jury  determining  meaning  of,  744. 

MERCHANDISE, 

"more  or  less"  in  contract  for  sale  of,  83. 

MERGER, 

of  contract  in  judgment,  19. 

of  mortgage  in  legal  title,  20. 

of  parol  contracts  in  written,  29. 

of  debt  by  taken  bill  or  note,  378. 

verbal  agreements  in  written,  579,  704. 

by  written  contract,  739. 

of  parol  negotiations  by  written  contract,  784. 

between  railway  companies,  1099. 

distinguished  from  reorganization,  1122. 

METES  AND  BOUNDS, 

effect  of  in  descriptions  of  real  estate,  351,  932. 
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METHOD  OF  PERFORMANCE, 

when  and  when  not  essence  of  contract,  295. 

METHOD  OF  TENDER, 
rule  as  to,  301. 

MILITARY  DURESS, 

recovering  money  paid  under,  664,  n. 

MILLINERS  AND  DRESSMAKERS, 

contracts  by  in  restraint  of  trade,  1573,  n. 

MINDS, 

meeting  of  essential  to  contracts,  1. 

must  meet  when  acceptance  takes  place,  53. 

MINING  CONTRACT, 

specific  performance  of,  928. 

MINOR, 

right  to  compensation  while  remaining  with  family,  34,  n. 
effect  of  promise  to  answer  for  debt  of,  506. 
burden  of  showing  infancy,  1372. 
when  prohibited  from  working  in  factory,  1465. 
when  can  not  recover  for  services,  1465. 
See  Infants. 

MINORITY, 

disaffirmance  can  not  take  place  during,  1361. 

See  Infancy. 

MINORITY  OF  STOCKHOLDERS, 
objecting  to  lease,  1099. 
rights  of  as  to  traffic  agreements,  1104. 

MISAPPROPRIATION, 

of  property  held  for  public  use,  1157. 

MISCARRIAGE, 

promise  to  answer  for  another's,  505. 

MISDEMEANOR, 

in  issuing  railroad  bonds,  1116. 

taking  usury,  1449. 

sale  of  lottery  tickets  is,  1459. 

when  physician  guilty  of  in  practicing  without  license,  1462. 

MISDESCRIPTION, 

reforming  deed  for,  868. 
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MISMANAGEMENT, 

corporate  officers  liable  for,  1091. 

MISREPRESENTATION, 

effect  of  in  application  for  insurance,  248. 

as  to  law,  effect,  802. 

what  one  is  actual  fraud,  1437. 

MISTAKE, 

effect  of  in  insurance  policy,  252. 

effect  of  in  sheriff's  sale,  287. 

as  ground  for  avoiding  compromise,  425,  n. 

rescinding  accord  on  account  of,  454. 

setting  aside  release  because  of,  463,  494. 

obligation  to  refund  money  secured  by,  641. 

implied  contract  to  return  property  secured  by,  648. 

equity  reforming  contract  on  account  of,  707. 

in  concealment  of  material  facts,  805. 

as  ground  for  rescission,  808,  n. 

party  discovering  must  act  without  delay,  821. 

jurisdiction  of  equity  to  correct,  850. 

correcting  that  in  deed,  852. 

reformation  where  mistake  is  mutual,  853. 

when  question  of  fact,  853. 

as  to  legal  effect  of  contract,  856. 

reformation  for,  859. 

rule  as  to  proof  of,  860. 

clear  proof  of  required,  861. 

complainant  to  prove,  863. 

corroborating  circumstances  to  show,  863. 

reforming  executor's  bond  for,  864. 

reformation  on  account  of  that  of  scrivener,  865. 

effect  of  in  drafting  note,  865. 

in  reducing  contract  to  writing,  866. 

rule  where  seal  omitted  by,  871. 

sufficiency  of  complaint  for  reformation  on  ground  of,  874. 

reformation  for  insurance  agent's,  876. 

effect  on  right  to  specific  performance,  900. 

effect  of  negligence  in  failing  to  discover,  924. 

municipality  recovering  money  paid  by,  1140. 

reforming  deed  for  mutual,  1763,  1764. 

sufficiency  of  evidence  to  show,  1763. 

oral  evidence  in  proof  of,  1764. 

MISTAKE  OF  FACT, 

payment  made  under,  399. 

recovering  money  paid  under,  660. 

how  negligence  affects  right  to  recover  money  paid  under,  661. 
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MISTAKE  OF  LAW, 

effect  of  payment  made  under,  400. 

recovery  of  money  paid  under,  662. 

as  ground  for  rescission,  662,  n. 

effect  of  voluntary  payment  under,  663. 

payment  of  taxes  under,  665. 

effect  on  construction  of  contracts,  707. 

rescission  for,  801. 

when  equity  will  give  relief  from,  801. 

effect  where  one  party  is  ignorant,  802. 

induced  by  one  party,  802. 

equity  granting  relief  from,  803. 

in  sale  of  ground  rent,  effect  of,  809. 

as  to  legal  effect  of  instrument,  856. 

when  deed  will  be  reformed  for,  865. 

MIXED  ACTIONS, 
release  of,  473. 

MODIFICATION, 

effect  of  consent  to,  771. 
when  parol  ineffective,  785. 
when  verbal  may  be  enforced,  936. 
pleading  that  of  written  contract,  1688. 

See  Change  and  Teemination. 

MODIFICATION  OF  CONTRACT, 

authority  of  corporate  president  to  make,  1009. 
pleading,  1699. 

MONDAY, 

payment  on  where  debt  falls  due  on  Sunday,  306. 
when  presentment  and  protest  should  be  made  on,  634. 

MONEY, 

when  must  accompany  tender,  300. 

effect  of  use  of  after  tender  made,  302. 

producing  on  a  tender,  308,  309. 

production  of  in  tender  on  mortgage,  310. 

that  available  for  tender,  311. 

tender  of  into  court,  326. 

when  payment  must  be  made  in,  361. 

when  payment  need  not  be  made  in,  367. 

how  creditor  may  make  application  of,  390. 

when  acceptance  amounts  to  an  accord  and  satisfaction,  423. 

recovering  that  paid  under  mistake  of  fact,  660. 

recovery  of  that  paid  under  mistake  of  law,  662. 

recovery  of  that  paid  under  duress  or  compulsion,  664. 

corporate  power  to  borrow,  1054. 
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treasurer  of  corporation  no  implied  power  to  borrow,  1058. 

power  of  corporation  to  borrow,  1061,  n. 

director  loaning  to  the  corporation,  1068. 

issuing  bonds  to  secure  loan  of,  1072. 

railroad  company  borrowing  on  bonds,  1116. 

recovering  that  paid  by  mistake,  1140. 

city  raising  by  issuing  bonds,  1175. 

when  building  association  may  borrow,  1211. 

directors  of  building  association  borrowing,  1215. 

husband  borrowing  from  wife,  1269,  1270. 

wife  borrowing  from  husband,  1275. 

liability  of  married  woman  for  that  borrowed,  1292. 

married  woman  giving  mortgage  to  secure  payment  of  borrowed,  1322. 

recovering  that  secured  by  duress,  1401. 

recovering  that  staked  on  wager,  1429,  1467,  1490. 

recovering  that  paid  on  usurious  contract,  1430. 

recovering  that  paid  on  illegal  sale,  1452. 

recovering  that  lost  on  options,  1478.  ' 

recovering  that  paid  on  margins,  1479. 

borrowed  to  pay  on  gambling  contracts,  1482,  1483,  1484. 

recovery  from  stakeholder,  1495,  1496. 

loaning  on  Sunday,  1624. 

cities  borrowing,  1660. 

MONOMANIA, 

effect  on  validity  of  contracts,  1386. 
burden  of  showing,  1386. 

MONOPOLY, 

railroad  lease  effecting,  1096. 

validity  of  contract  designed  to  foster,  1106. 

grant  creating  is  void,  1108. 

validity  of  grant  of  by  municipal  corporation,  1158. 

when  city  council  may  create,  1158. 

how  affects  letting  of  municipal  contracts,  1187,  n. 

violating  federal  statute  against,  1521 . 

against  public  policy,  1562. 

when  contract  in  restraint  of  trade  does  not  create,  1568. 

effect  of  contracts  in  restraint  of  trade,  1569. 

contracts  creating  are  void,  1579,  1580. 

are  unlawful,  1580. 

definition  of,  1580. 

corporate  partnerships  as,  1581. 

construction  of  grants  of,  1581. 

organized  to  prevent  competition,  validity  of,  1582. 

in  sale  of  necessaries,  validity,  1582. 

contrary  to  spirit  of  our  constitution,  1582. 

odious  to  our  government,  1582. 
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trusts  as,  1583. 

trusts  as  legal  and  technical,  1584. 
by  organization  of  corporations,  1585. 

MONTH, 

meaning  of  in  law  merchant,  364. 
meaning  of  term,  636. 

MONUMENT  ASSOCIATION, 

authority  of  treasurer  of,  1064,  n. 

MONUMENTS, 

in  descriptions  of  real  estate,  352. 

MORAL  OBLIGATION, 

when  sufficient  to  uphold  contract,  153. 
as  consideration,  153. 
when  sufficient  as  a  consideration,  154. 
does  not  raise  implied  contract,  646. 

MORA.L  SENSE, 

rule  where  amount  of  consideration  shocks,  193. 

MORALITY, 

when  contract  opposed  to,  900,  n. 
contracts  against  are  illegal,  1415. 
gambling  contracts  against,  1466. 
validity  of  contract  against,  1499. 
power  of  state  in  reference  to,  1649. 

"MORE  OR  LESS," 

meaning  of  phrase,  83. 
illustration  of  in  contracts,  84. 
in  descriptions  of  real  estate,  85,  351. 
effect  of  in  sales,  245. 

MORTGAGE, 

delivery  of,  10. 

when  merged  in  judgment  on  foreclosure,  19. 

merger  of  in  the  legal  title,  20. 

keeping  alive  to  prevent  merger,  20,  n. 

when  held  to  be  conditional  sale,  136,  n. 

consideration  for  agreement  for  amicable  foreclosure,  175. 

given  to  enforce  groundless  claim  void,  176. 

assignment  to  intended  wife,  consideration  for,  181. 

grantee  of  mortgagor  assuming,  196. 

when  assumption  of  by  grantee  can  not  be  rescinded,  202. 

consideration  for  agreement  in  reference  to  foreclosure  of,  213. 

effect  by  tender  of  part  of  debt,  303. 
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production  of  money  due  on  in  tender,  310. 

what  amount  must  be  tendered  on,  316. 

how  tender  may  be  made  where  there  are  several  mortgages,  323. 

tender  in  case  of,  335. 

equitable  analagous  to  vendor's  lien,  360. 

as  an  accord  and  satisfaction,  438. 

how  release  of  should  be  executed,  459,  n. 

effect  of  indorsements  on,  465. 

false  representation  by  assignor  that  it  is  good,  609. 

law  of  place,  586,  n. 

law  governing  foreclosure  of,  594. 

lex  situs  governs,  599. 

as  indivisible,  670. 

tender  in  suit  to  rescind,  792. 

fraudulent  representations  as  to,  806. 

how  affected  by  intoxication  of  mortgagor,  833. 

canceling  for  want  of  consideration,  839,  840. 

given  for  illegal  purpose,  841. 

canceling  that  securing  fraudulent  note,  848. 

jurisdiction  of  equity  to  correct,  851. 

proof  to  show  that  deed  is,  860. 

assuming  payment  of,  861. 

necessary  parties  in  suit  to  reform,  877. 

power  of  corporation  to  execute,  963. 

to  secure  bonds  on  floating  indebtedness,  964. 

power  of  gas  company  to  make,  964. 

corporations  executing  joint,  965. 

how  executed  by  corporation,  968. 

competency  of  witness  to  prove  execution  of,  979,  n. 

construing  with  lease,  988. 

authority  of  corporate  officers  to  execute,  1002. 

president  of  corporation  no  power  to  execute,  1008. 

when  stockholders  may  execute,  1012. 

validity  of  one  given  to  directors,  1025. 

power  of  corporations  to  e.xecute,  1069. 

when  stockholders  must  consent  to,  1069. 

corporate  in  favor  of  director,  1071. 

validity. of  one  by  insolvent  corporation,  1071. 

fraud  in  keeping  off  of  record,  1071. 

to  secure  corporate  bonds,  1072. 

directors  of  corporation  ratifying,  1072. 

corporate  given  without  authority,  validity,  1073. 

power  of  corporation  to  give,  1087. 

right  of  bondholder  to  ask  foreclosure  of,  1089. 

when  bondholder  may  prosecute  action  to  foreclose,  1089. 

power  of  railroad  company  to  execute,  1100. 

when  railroad  void  as  to  rolling  stock.  1 J 01. 

on  growing  crops,  1101,  n. 
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on  after-acquired  rolling  stock,  1102. 

ratifying  unauthorized,  1109. 

made  by  de  facto  railroad  company,  1113. 

by  railway  company  covering  future  property,  1113. 

crediting  stock  payments  on  that  given  to  building- association,  1222. 

distinguished  from  voluntary  assignment,  1244. 

from  husband  to  wife,  validity,  1257. 

effect  where  husband  takes  in  wife's  name,  1269. 

by  married  woman  to  secure  loan  of  money,  1275. 

burden  of  proof  to  show  that  it  secures  wife's  debt,  1282. 

by  wife  to  secure  husband's  debt,  1282. 

deed  may  sometimes  be,  1282. 

burden  of  proof  to  show  that  is  with  reference  to  separate  estate,  1290. 

in  consideration  of  marriage  is  valid,  1300. 

by  married  woman  as  surety  for  husband,  1304. 

when  married  woman  may  assign,  1313. 

by  married  women,  1321. 

by  married  woman  to  secure  payment  of  borrowed  money,  1322. 

coverture  no  defense  to  one  for  purchase  money,  1322. 

on  community  property,  1339. 

infant  ratifying  by  paying  interest,  1349. 

ratifying  infant's  by  recitals,  1350. 

reasonable  time  for  infant  to  disaffirm,  1356. 

when  good  against  minor,  1359. 

infant /erne  covert  suing  to  set  aside,  1360. 

estoppel  to  question  fraudulent,  1860. 

effect  of  forfeiture  after  mortgagor  has  become  insane,  1382. 

rescinding  that  of  insane  person,  1388. 

executed  by  intoxicated  person,  1393. 

effect  of  over-payment  on,  1396. 

secured  from  wife  by  duress,  1400. 

to  secure  part  payment  for  lunatic's  land,  1409. 

of  real  estate  of  lunatic  to  pay  debts,  1410 

when  void  as  to  creditors,  1420. 

on  homestead,  when  illegal,  1425. 

vitiated  by  illegal  consideration,  1425. 

given  to  stay  criminal  prosecution,  validit}',  1548,  1549. 

given  as  consideration  for  immoral  purposes,  1555. 

as  pay  for  appointment  to  public  office,  1600. 

to  secure  payment  for  unlawful  purpose,  1600. 

validity  of  those  made  on  Sunday,  1625. 

to  building  associations,  payment  where  receiver  is  appointed,  1228. 

validity  of  laws  affecting  foreclosure  of,  1670. 

governed  by  law  when  given,  1670. 

when  may  be  cancelled,  1730. 
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MORTGAGE  BOND, 

power  ol  corporation  to  make,  963. 
railroad  loans  on,  1116. 

MORTGAGE  LIEN. 

when  discharged  by  tender,  302. 

MORTGAGED  PROPERTY, 

liability  of  grantee  of,  201,  n. 

MORTGAGEE, 

when  may  sue  grantee  of  mortgagor,  196. 
effect  of  tender  to  by  person  other  than  mortgagor,  299. 
applying  payments  made  on  mortgage,  397,  n. 
interest  in  real  estate  not  within  statute  of  fraud,  529. 
mortgagor  as  agent  for,  1420. 

MORTGAGOR, 

rights  after  becoming  insane,  1882. 
as  agent  for  mortgagee,  1420. 
retaining  possession,  1420. 

MOTIVE, 

distinguished  from  consideration,  147. 

MULTIPLICITY  OF  SUITS, 

rescission  to  prevent,  790. 

specific  performance  to  prevent,  880,  960. 

resort  to  equity  to  avoid,  1754. 

MUNICIPAL  AGENTS, 

bound  to  act  as  prescribed  by  statute,  1136. 
MUNICIPAL  BONDS, 

injunction  to  prevent  issue  of,  1171. 

bona  fide  purchaser  of,  1173. 

estoppel  to  question  recitals  in,  1173. 

defenses  to  those  in  hands  of  bona  fide  purchasers,  1173. 

innocent  purchasers  of,  1173. 

effect  of  appropriating  proceeds  to  unlawful  purpose,  1173. 

estoppel  arising  on  recital  in,  1173. 

power  of  counties  to  issue,  1174. 

what  purchaser  required  to  do,  1174,  n. 

when  recitals  in  not  binding,  1174,  n. 

validity  of  those  in  excess  of  authorized  tax,  1176. 

to  aid  railroads,  1177. 

effect  of  recitals  in,  1179. 

law  governing  validity,  1664. 

effect  of  subsequent  judicial  decisions  on,  1664. 
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MUNICIPAL  CHARTER, 

alteration  impairing  obligation  of  contracts,  1661. 

See  Contracts  of  Municipal  Corporations. 

MUNICIPAL  CORPORATION, 

when  liable  for  repayment  of  taxes,  380. 

implied  contracts  of,  648. 

when  contract  of  may  be  specifically  performed,  882. 

authority  of  treasurer  of,  1064,  n. 

not  in  contract  relation  with  state,  1133. 

implied  and  incidental  powers  of,  1138. 

powers  of  at  common  law,  1138,  n. 

when  doctrine  of  ultra  vires  not  applicable  to,  1139. 

power  to  purchase  real  estate,  1139,  n. 

power  to  contract  for  benefit  of  public  health,  1141. 

ratifying  acts  of  officers,  1145. 

limitation  of  time  upon  contracts  of,  1148. 

not  bound  by  unauthorized  acts  of  agents,  1149,  n. 

not  estopped  by  use,  1150. 

requiring  bond  of  contractor,  1151. 

liabilities  to  and  for  contractors,  1153. 

how  fraud  affects  contracts  of,  1155. 

powers  which  they  may  exercise,  1156. 

when  contracts  of  are  ultra  vires,  1156. 

when  may  convey  real  estate,  1157. 

granting  franchise  for  private  purpose,  1158. 

granting  monopoly,  1158. 

ratifying  ultra  vires  and  informal  contracts,  1161. 

when  estopped  by  retaining  benefits  of  contract,  1163. 

contracts  with  attorney  for  services,  1164. 

may  be  bound  by  implied  contracts,  1166,  n. 

may  recover  tiltra  vires  payments,  1167. 

restricted  as  to  debts,  1168. 

purchasing  property  subject  to  liens,  1168. 

authority  to  create  debts,  1169,  1170. 

tax-payer  enjoining  from  increasing  debt,  1171. 

power  to  take  devise,  1172. 

when  may  issue  funding  bonds,  1174. 

raising  money  by  issuing  bonds,  1175. 

subscribing  for  stock  in  railway  companies,  1178. 

when  railway  aid  bonds  issued  by  are  void,  1180. 

mandate  to  compel  execution  of  contract,  1182. 

discretion  as  to  bids  for  contracts,  1184. 

contracting  for  lighting  streets,  1185. 

advertising  for  bids  on  contracts,  1187. 

can  not  license  or  maintain  nuisance,  1190. 

regulating  l.ocation  of  tanneries,  1190. 

when  bound  by  engineer's  cprtificate,  1191. 

ordinances  of  as  contracts,  1193. 
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MUNICIPAL  CORPORATION— Co«Jm«ed. 

term  for  which  they  may  contract  for  light  and  water,  1194. 

validity  of  contracts  of  considered,  1195. 

contracting  for  water  for  term  of  years,  1195. 

contracts  for  lighting  streets,  1196. 

duty  in  reference  to  roads  and  streets,  1201. 

covenant  by,  1201. 

right  to  erect  water- works  after  granting  contract,  1202. 

grants  by  must  not  be  impaired,  1205. 

possessing  double  character,  1205. 

discretion  in  making  improvements,  1205. 

building  bridges,  1207,  1208. 

constitutional  limitation  on  debts  of,  1208. 

officer  appointing  himself,  1209. 

constitutional  provisions  applicable  to,  1659. 

charters  not  contracts,  1659. 

contracts  of,  1660. 

can  not  escape  debts,  1661. 

legislature  changing  and  abolishing,  1661. 

See  Contracts  of  Municipal  Corporations. 

MUNICIPAL  LAW, 

forming  a  part  of  contract,  734. 

MUNICIPAL  OFFICERS, 

can  not  appoint  or  contract  with  themselves,  1209. 
interested  in  municipal  contracts,  1210. 
rescission  on  account  of  fraud  of,  1210. 

MUNICIPAL  ORDINANCES, 

part  valid  and  part  invalid,  1142. 

as  contracts,  1142. 

impairing  obligation  of  contracts,  1143. 

MUTUAL  ASSENT, 

as  an  element  of  contracts,  1. 
agreement  result  of,  65. 

MUTUAL  BENEFIT  ORDER, 

when  may  make  promissory  note,  1068. 
iMUTUAL  CONSENT, 

necessary  to  a  valid  novation,  787. 

MUTUAL  COVENANTS, 
what  are,  87. 

MUTUAL  FRAUD, 

reformation  on  account  of,  853. 
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MUTUAL  LIABILITIES, 

on  municipal  contracts,  1203. 

MUTUAL  MISTAKE, 

efiect  on  decedent's  estate,  807, 
as  ground  for  rescission,  808. 
reformation  for,  853. 
reformation  against  sureties,  854. 
in  contract  with  corporation,  867. 
reforming  deed  for,  1763,  1764. 

See  MisTAKB. 

MUTUAL  PROMISES, 

as  consideration  in  contracts,  5. 

as  conditions  precedent,  90. 

as  consideration,  178. 

to  many  not  within  statute  of  frauds,  186. 

when  gratuitous  subscriptions  upheld  on  ground  of,  205. 

accord  consists  of,  441. 

MUTUALITY, 

necessary  to  validity  of  deed,  71. 

necessary  in  contracts,  179. 

implied  in  composition  agreement,  443. 

in  composition  with  creditors,  443. 

as  affecting  right  to  specific  performance,  885,  886. 

when  exists  in  contract,  888. 

when  unnecessary  for  specific  performance,  889,  890. 

in  contract  for  sale  of  real  estate,  890. 

necessary  to  specific  performance,  895. 

in  contracts  of  municipal  corporations,  1203. 

essential  principle  of  building  associations,  1211. 

between  creditors  in  composition  agreement,  1232. 

essential  to  composition  agreement,  1240,  n. 


N 
NAME, 

change  of  as  a  consideration,  189. 

parties'  should  be  expressed  in  contract,  892. 

effect  of  changing  that  of  corporation,  973. 

NAMING  CHILD, 

as  a  consideration,  188. 

NATIONAL  BANK  NOTES, 
when  agoodtender,  313. 

NATURAL  AFFECTION, 

as  a  consideration  for  a  contract,  147. 
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NECESSARIES, 

implied  promise  to  pay  for,  643. 

implied  contract  of  infant  to  pay  for,  643. 

physician's  services  as,  652. 

supplied  by  member  of  a  family,  653. 

husband  liable  for,  1254. 

when  married  woman  liable  for,  1254. 

for  wife  living  separate,  liability,  1256. 

validity  of  infant's  contract  for,  1345,  n.,  1366. 

infant  can  not  avoid  contract  for,  1358. 

definition  of,  1366. 

dwelling  house  is  not  for  an  infant,  1367. 

infant  liable  only  for  fair  and  reasonable  value,  1368. 

when  infant  liable  for,  1368. 

person  of  unsound  mind  liable  for,  1407,  1408. 

guardian  supplying  ward  with,  1407. 

what  ones  insane  person  entitled  to,  1407,  n. 

how  guardianship  affects  contracts  for,  1408. 

validitj'  of  contract  restraining  sale  of,  1582. 

public  interest  in  sale  of,  1582. 

NECESSARY  IMPLICATIONS, 

in  construction  of  contracts,  710. 

NECESSARY  PARTIES, 
who  are,  960. 

NECESSITY, 

doing  work  of  on  Sunday,  1612,  1616. 

definition  of,  1617. 

sending  telegrams  as  act  of,  1622. 

NEGATIVE  COVENANT, 

how  to  enforce,  1760,  n. 

NEGLIGENCE, 

implied  contract  to  be  distinguished  from,  15. 

effect  of  compromise  of  action  based  on,  440. 

contracting  against,  498,  499. 

liability  for  that  of  connecting  carrier,  611. 

of  master  of  ship,  liability  for,  615. 

liability  of  attorney  for,  659. 

effect  on  right  to  recover  money  paid  under  mistake  of  fact,  661. 

in  executing  instrument,  effect,  818. 

in  making  mistake  in  deed,  869. 

in  failing  to  discover  fraud,  924. 

defeating  right  to  specific  performance,  926. 

not  excused  on  ground  of  ultra  vires,  982. 

married  woman  liable  for  that  of  her  agents,  1295. 
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NEGLIGENCE;-  Continued. 

when  insane  person  liable  for,  1404. 

infants  liable  for,  1404,  n. 

validity  of  stipulation  against  liability  for,  1502. 

validity  of  contract  releasing  express  company  from,  1502. 

rule  in  "Wisconsin  as  to  carriers  contracting  against  liability  for,  1503. 

contract  against  no  defense  for,  1503. 

validity  of  contract  by  telegraph  company  against,  1503. 

contract  exempting  carrier  from  is  void,  1504. 

carrier  contracting  against,  1506,  1507. 

carriers  can  not  shift  liability  for,  1508. 

carrier  liable  for  that  done  on  Sunday,  1623. 

NEGOTIABLE  INSTEUMENTS, 
how  far  conclusive,  27. 
validity  of  those  violating  statutes,  1442. 
in  hands  of  bona  fide  holder,  1442. 
rescinding  for  fraud,  1772. 

NEGOTIABLE  NOTE, 

in  full  payment  good  satisfaction  for  former  debt,  158. 
entitled  to  grace,  304, 

NEGOTIABLE  PAPER, 
payment  in,  367. 

agent  must  have  strict  authority  to  issue,  1063. 
power  of  municipality  to  issue,  1174. 

NEGOTIATIONS, 

ascertaining  contract  by  proof  of,  722. 

NEW  CONSIDERATION, 

where  written  contract  is  changed,  6. 

NEW  CONTRACT, 

superseding  old  one  by,  706. 

NEW  INCORPORATED  TERRITORY, 
charging  debts  on,  1168. 

NEW  MATTER, 

in  plaintiff's  reply  to  answer,  1743. 

NEW  PARTY, 

promise  to  as  a  consideration,  159. 

NEW  PROMISE, 

discharge  of  legal  obligation  not  sufficient  consideration  for,  168. 
as  an  accord  and  satisfaction,  441. 
consideration  for,  441. 


2488  INDEX. 

[Beferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-m9.1 
NEWSPAPER, 

liability  of  non-subscriber  to  pay,  651. 
validity  of  contract  for  publication  in,  1441. 

NOLLE  PROSEQUI, 

as  to  defendants  in  action  on  joint  contract,  686. 

NON- APPORTIONMENT, 

common  law  rule  as  to,  733. 

NON-BORROWERS, 

relation  to  building  associations,  1212. 

NON  COMPOS  MENTIS, 

setting  aside  conveyance  by,  833. 

See  Insane  Peksons;  Oonteacts  of  Lunatics. 

NON-DELIVERY, 

of  deed,  effect  of,  944,  n. 

NON-JOINDER, 

effect  of  in  action  on  joint  contract,  684. 

NON-PERFORMANCE, 

of  contract  for  personal  services,  120. 
on  account  of  act  of  God,  218. 
impossibility  as  excuse  for,  223. 
sickness  as  excuse  for,  227. 
not  excused  on  account  of  fire,  232. 
forfeiture  on  account  of,  796. 
rescission  for,  845. 
non-suit  where  there  is,  1699. 

effect  of  plaintiff's  failure  to  show  excuse  for,  1705. 
, caused  by  destruction  of  subject-matter  of  contract,  1726. 
canceling  note  on  account  of,  1730. 
canceling  mortgage  on  account  of,  1730. 
waiver  of  damages  for,  1735. 
annulling  contract  on  account  of,  1755. 

NON-RESIDENT, 

how  affected  by  judgment  on  joint  contract,  687. 

NON-RESIDENT  PHYSICIAN, 

when  may  practice  without  license,  1464. 

NON-SUIT, 

where  complaint  does  not  show  performance,  1699. 

NOTE, 

when  indorsements  on  may  be  varied,  27, 
how  far  terms  of  may  be  varied,  27. 
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TiiOTE— Continued. 

return  of  on  rescinding  conditional  sale,  137. 
taking  does  not  waive  right  to  forfeiture  in  conditional  sales,  140. 
promise  to  pay  interest  consideration  for  extension  of,  171. 
accepting  those  of  third  person  as  payment,  376. 
See  Promissory  Notbs. 

NOTICE, 

as  evidence  of  contract,  33. 

when  formal  not  necessary  of  acceptance  of  contract,  58. 

of  conditions  in  insurance  policy,  91. 

of  withdrawal  from  building  association,  146. 

possession  as,  354. 

of  vendor's  lien,  356. 

what  amounts  to  of  repudiation,  413. 

of  renunciation  of  contract,  413. 

of  breach  of  contract,  414. 

excluding  custom  by,  770. 

of  termination  of  contract,  771. 

of  meeting  at  which  corporate  contract  is  made,  974. 

when  death  amounts  to,  1042,  n. 

to  person  dealing  with  corporation,  1056,  n. 

presumption  that  it  was  given  to  directors,  1124. 

by  stockholder  of  withdrawal  from  building  association,  1223. 

wife's  possession  of  chattels  as,  1293. 

before  suit  to  recover  for  support  of  insane  poor,  1413. 

of  claim  against  common  carrier,  1507,  n. 

NOVATION, 

change  and  termination  of  contracts  by,  786. 
subject  to  general  rules  of  contracts,  786. 
mutual  consent  of  parties  necessary,  787. 
by  merger  of  corporations,  1122. 

NUDUM  PACTUM, 

when  offer  is,  37. 

when  contract  is,  158. 

example  of,  161. 

taking  part  of  debt  in  discharge  of  all,  173. 

agreement  to  accept  less  than  sum  due,  431. 

when  promise  by  executor  is,  504. 

NUISANCE, 

damages  for,  489. 

can  not  be  subject  to  license,  1190. 

city  can  not  license  or  maintain,  1190. 

remedy  against,  1190,  n. 

brothel  is,  1555. 
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OBLIGATION, 

effect  of  destroying  evidence  of,  468. 
delivery  of  as  a  release,  469. 

OBLIGATION  OF  CONTRACTS, 
statute  impairing,  23. 
municipal  ordinances  impairing,  1143. 
impairing  by  city  ordinance,  1205,  1660. 
not  impaired  by  future  public  policy,  1500. 
state  laws  impairing,  1631. 
in  what  it  consists,  1631. 
what  amounts  to  impairment  of,  1631. 
congress  passing  laws  which  impair,  1633. 
impairing  that  of  marriage  contract,  1638. 
as  to  payment  of  interest,  1640. 
how  affected  by  repeal  of  usury  laws,  1640. 
effect  of  insolvency  laws  on,  1641. 
applies  to  corporate  charters,  1646. 

where  power  to  repeal  corporate  charter  is  reserved,  1648. 
where  there  is  grant  of  exclusive  privilege,  1650. 
municipal  charter  impairing,  1661. 
impairment  by  subsequent  judicial  decisions,  1664. 
when  applies  to  judgments,  1665. 
not  impaired  by  change  of  remedy,  1667. 
when  change  of  remedy  impairs,  1668. 
impairing  by  laws  delaying  collection  of  debts,  1669. 
how  affected  by  change  of  exemption  laws,  1671. 

OBLIGOR, 

when  deed  becomes  binding  on,  67. 

OFFER, 

mere  offer  does  not  constitute  tender,  299. 
distinguished  from  tender,  306. 
when  subscription  to  stock  is,  1042. 

OFFER  AND  ACCEPTANCE, 

general  nature  of  contract,  35. 

what  constitutes  offer,  35. 

what  is  a  proposal,  36. 

revocation  of  offer,  37,  38,  39. 

illustrations  of  revocation  of  offer,  39. 

when  offer  revocable,  40. 

general  offers,  41. 

revocation  of  a  general  offer,  42. 

lapsing  of  offer  by  death,  43. 

when  offer  continues  a  reasonable  time,  44. 
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OFFKR  AND  ACCEPTANCE— Contmued. 
how  offer  affected  by  mere  inquiry,  45. 
what  amounts  to  rejection  of  offer,  45. 
method  of  refusing  offer,  46. 
proposals  contained  in  tickets,  receipts,  etc.,  47. 
efiect  of  fraud  in  offer,  48. 
what  constitutes  acceptance,  49. 
acceptance  of  written  offer,  50. 
absolute  acceptance,  51. 
effect  of  notification  of  offer,  51. 
illustrations  of  absolute  acceptance,  52. 
must  correspond,  51,  n.,  52. 
acceptance  to  be  without  condition,  53. 
conditions  as  rejection  of  offer,  54. 
counter  offer,  55. 
ancillary  matters,  56. 
acceptance  by  conduct,  57. 
revocability  of  an  acceptance,  59. 
effect  of  postal  regulations  on  acceptance,  60. 
effect  of  acceptance  and  revocation  reaching  maker  of  offer  at  same 

time,  60,  n. 
authority  to  acaept  by  post,  61. 
proposal  and  acceptance  by  letter,  62. 
proposals  by  telegraph,  63. 
contract  by  letters  and  telegrams,  64. 
certainty  of,  65. 

place  of  contract  determined  by  place  of  acceptance,  66. 
the  English  doctrine  of  proposals  in  deeds,  67. 
rules  governing  not  applicable  to  sealed  instruments,  68. 
American  rule  as  to  sealed  instruments,  69. 
revocability  of  deed  before  delivery,  71. 

OFFER  OF  PERFORMANCE, 

in  suit  for  specific  performance,  899. 

OFFICER, 

when  contracts  for  extra  services  void,  1164,  n. 
appointing  himself,  1209. 
influencing  conduct  of  for  gain,  1601. 

See  Public  Officeks. 

OFFICER  DE  FACTO, 
power  of,  1049,  n. 

OFFICIAL  DUTY, 

contract  to  abandon,  1606. 

OFFICIAL  INFLUENCE, 

sale  of  by  corporate  oflScers,  1026. 
158 
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OFFICIAL  SALARY, 

assignment  before  it  is  earned,  1603. 

OFFICIAL  SALES, 

no  implied  warranty  in,  283. 

validity  of  contract  to  prevent  bidding  at,  1538. 

OMISSIONS, 

when  will  not  be  supplied  in  contract,  705. 
parol  evidence  to  supply,  741,  n. 

OPEN  ACCOUNTS, 

payments  on,  389. 

OPEN  DEFECTS, 

how  affect  warranty,  265. 

OPINION, 

not  to  be  confused  with  warranty,  254. 

distinguished  from  warranty,  260. 

when  one  as  to  value  is  not  a  warranty,  280. 

usage  is  not  matter  of,  763. 

when  fraudulent  expressions  of  ground  for  rescission,  797. 

expression  of  not  a  fraud,  798. 

when  expression  of  not  a  warranty,  799,  800. 

when  expressions  of  do  not  amount  to  fraudulent  representations,  804. 

expression  of  not  fraud,  when,  1438. 

value  usually  a  matter  of,  1439,  n. 

OPTION, 

reasonable  time  in  which  to  accept,  258. 

mere  option  does  not  amount  to  a  warranty,  258. 

how  contract  of  option  affected  by  statute  of  frauds,  551. 

of  purchaser  to  return  property,  effect,  746. 

enforcing  by  specific  performance,  936. 

validity  of  contract  concerning,  1427. 

in  grain,  when  and  when  not  gambling  contracts,  1471. 

recovery  of  money  advanced  on,  1477. 

when  contracts  concerning  are  gambling  contracts,  ]458- 

recovering  money  lost  on,  1478. 

in  grain,  1486. 

OPTION  CONTRACTS, 

validity  of,  1471,  n,  1473,  1474. 
specific  performance  of,  887. 

ORAL  ACCEPTANCE, 

of  order  not  within  statute  of  frauds,  506. 

ORAL  ANTENUPTIAL  CONTRACT. 
when  will  be  upheld,  524,  n. 
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ORAL  CONDITIONS, 

can  not  vary  delivery  of  deed,  8. 

ORAL  CONTRACT, 

when  written  contract  may  be  changed  by,  6. 

jury  deciding  question  of  warranty  in,  259. 

effect  of  statute  of  frauds  on,  503. 

to  answer  for  debt  of  another,  506. 

when  that  in  regard  to  partnership  real  estate  void,  546. 

construction  of,  745. 

jury  determining  terms  of,  745. 

to  vary  or  terminate  written,  776. 

effect  of  contemporaneous  on  written  contracts,  784. 

specific  performance  of  one  to  sell  or  lease  land,  942. 

enforcing  that  for  sale  of  land,  943. 

part  performance  of  explained,  949. 

estoppel  by  relying  on,  949. 

ORAL  EVIDENCE, 

to  vary  written  contract,  28,  n. 

when  excluded  in  construction  of  written  contracts,  704. 

to  supply  parts  of  written  contract,  1687. 

in  action  to  reform  deed,  1764. 

ORAL  LEASE, 

statute  of  frauds,  534. 

ORAL  PROMISE, 

to  indemnify  guarantor  not  within  statute  of  frauds,  521. 
what  facts  inadmissible  to  prove,  1745. 

ORAL  WARRANTY, 

written  contract  excluding,  266. 

can  not  be  shown  where  there  is  written  contract,  266. 

illustrative  cases  of  written  contract  excluding,  267. 

illustrations  of  seller's,  268. 

receipts  and  memorandum  excluding,  273. 

ORDER, 

payment  by,  370. 

oral  acceptance  not  within  the  statute  of  frauds,  506. 

ORDINANCES, 

as  a  part  of  law  of  place,  587. 

constituting  contract,  1143,  1193. 

duty  of  contractors  to  examine,  1149. 

authorizing  the  construction  of  water-works,  1192. 

gas  company  failing  to  obey,  remedy,  1198. 

validity  of  one  diverting  street  to  private  purposes,  1204. 

when  ultra  vires,  1204. 
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ORDIN  ANCES— Continued . 

employment  under  is  a  contract,  1643. 
impairing  obligation  of  contracts,  validity,  1660. 
See  Municipal  Okdinanoes. 

ORDINARY  CALLING, 

pursuing  on  Sunday,  1612. 
meaning  of,  1613,  n. 

ORDINARY  CARE, 

implied  contract  of  professional  men  to  employ,  659. 

ORDINARY  CONTRACTS, 
tender  on,  306. 

ORDINARY  MEANING, 

words  to  be  given,  714. 

ORIGINAL  AGREEMENTS, 
illustrations  of,  515. 

ORIGINAL  BOOK  OF  ENTRY, 

as  evidence,  1747. 

ORIGINAL  CARRIER, 

when  not  liable,  612. 

ORIGINAL  PROMISES, 

as  applied  to  statute  of  frauds,  508. 

ORIGINAL  UNDERTAKINGS, 
within  statute  of  frauds,  509. 
need  not  be  in  writing,  510. 
when  not  within  statute  of  frauds,  510. 
illustrative  cases  of,  510. 

within  doctrine  of  Supreme  Court  of  the  United  States,  511. 
New  York  and  Pennsylvania  rule,  512. 
distinguished  from  collateral,  511,  512. 
what  constitutes,  513,  n. 
factor's  contract  is,  519. 
contract  of  indemnity,  520. 

OVERPAYMENT, 
effect  of,  363. 

OVERVALUED  PROPERTY, 

attacking  sale  of  to  the  corporation,  1078. 
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P 
PAIN, 

eflect  on  validity  of  release,  497. 

PAIN  OF  BODY, 

action  for  does  not  survive,  1679. 

PAINTER, 

performance  of  contract  excused  by  failure  of  eyesight,  227, 

PARALLEL  LINES, 

railway  companies  can  not  acquire,  1107. 
enjoining  railway  company  from  purchasing,  1111. 

PARAPHERNAL  PROPERTY, 

See  Sepabate  Estate  op  Wife. 

PARDONS, 

validity  of  agreements  to  obtain,  1441,  n. 

PARENT  AND  CHILD, 

payment  for  services  rendered,  653. 

when  must  compensate  child  for  services,  32,  n. 

contract  by  child  to  keep  parent,  effect  of  breach,  406. 

rule  as  to  services  rendered,  655. 

contracting  with  child  to  pay  for  services,  657. 

rescinding  deeds  to  children,  830. 

setting  aside  deed  between,  1391. 

PARI  DELICTO, 

right  to  rescission  where  parties  are  in,  843. 
respective  rights  of  parties  who  are  in,  844. 
rule  where  parties  are  in,  1431. 
rule  where  parties  are  not  in,  1433. 

PARISH, 

authority  of  treasurer  of,  1064,  n. 

PAROL, 

when  architect's  certificate  may  be  by,  101,  n. 

creation  of  trust  in  personal  property  by,  204. 

to  vary  or  add  to  written  contract,  267,  n. 

composition  agreement  in,  443. 

when  mortgagee's  interest  may  be  transferred  by,  529,  n. 

easement  can  not  exist  in,  543. 

discharge  of  written  agreement  by,  580. 

terminating  contracts  under  seal  by,  779. 

conferring  authority  on  agent  by,  998. 
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resolution  of  city  council  can  not  be  amended  by,  1144. 
composition  agreement  may  be  in,  1234. 
voluntary  assignment  can  not  be  by,  1243. 
contracts  of  married  women  may  be  in,  1287,  n. 
antenuptial  agreement  can  not  be  in,  1298. 
sale  of  wife's  personalty  by,  1324. 

PAROL  CONTRACT, 

preliminary  to  written  contract,  validity  of,  2,  n. 

valuable  consideration  sufficient  to  sustain,  5. 

what  contracts  are  regarded  as  parol,  11. 

becomes  merged  in  written,  29. 

adequacy  of  consideration  to  support,  191. 

is  an  accord  and  satisfaction,  428. 

to  accept  less  than  sum  due,  effect  of,  481. 

reducing  antenuptial  to  writing  after  marriage,  525. 

for  sale  of  land,  validity,  531. 

for  sale  of  lands,  effect  of,  532. 

when  executed  not  within  the  statute  of  frauds,  535. 

sale  of  emblements  by,  538. 

earnest  money  or  part  payment  in,  566. 

to  build  party  wall,  698. 

for  marriage,  what  is  part  performance,  700. 

change  as  to  consideration,  777. 

to  modify  lease,  785. 

specific  performance  of,  894. 

rule  as  to  specific  performance  of,  935. 

must  be  certain  and  definite,  946. 

specific  performance  where  there  has  been  part  performance,  957. 

by  a  school  district,  1147. 

broker  recovering  on,  1425. 

creation  of  easement  by,  1596. 

merged  in  written  contract,  1687. 

pleading  consideration  on  which  it  is  based,  1690. 

breach  of  a  question  for  jury,  1751. 

PAROL  DECLARATIONS, 

to  establish  advancements,  471. 

PAROL  EVIDENCE, 

to  explain  or  alter  written  contract,  28. 

complete  written  contract  excluding,  29. 

to  explain  foreign  language  in  a  contract,  30. 

where  contract  partly  written  and  partly  verbal,  31. 

when  admissible  although  contract  written,  31 . 

admissibility  to  vary  instruments  collateral  to  written  contract,  31,  n. 

as  to  written  consideration  in  contract,  32. 

when  admissible  to  vary  receipt,  32,  n. 
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to  vary  recital  in  deed  as  to  payment  of  purchase-price,  95. 

when  inadmissible  to  show  verbal  warranties,  267. 

to  show  consideration  of  a  release,  457. 

not  admissible  to  contradict  release,  462,  n. 

when  admissible  to  explain  or  contradict  release,  463. 

to  vary  or  explain  receipt,  467,  n. 

when  not  competent  to  control  written  release,  467. 

to  show  partnership  in  land,  545. 

to  show  contract  for  sale  of  real  estate,  572. 

to  show  who  parties  fictitiously  named  are,  576. 

to  explain  technical  terms,  577,  n. 

admissible  to  explain  signature,  578. 

inadmissible  to  varj'  written  contract,  579. 

to  explain  written  contract,  581. 

to  show  date  of  instrument,  581. 

to  prove  place  of  delivery  of  note,  589. 

to  show  meaning  of  words  in  contract,  714. 

to  show  construction  of  contract  by  parties,  724. 

to  show  construction  by  the  parties,  725. 

admissible  to  prove  custom,  734. 

to  explain  latent  ambiguity  in  deed,  736. 

inadmissible  to  contradict  deed,  736. 

when  inadmissible  in  construction  of  insurance  policies,  737. 

to  explain  technical  words,  739. 

to  explain  provincialisms,  739. 

when  admissible  in  construction  of  contracts,  740. 

to  prove  intention,  740. 

to  show  situation  of  parties  to  contract,  741. 

to  explain  latent  ambiguity,  7-12. 

to  prove  contents  of  lost  contract,  743. 

when  admissible  to  explain  custom,  757,  n. 

to  show  custom  as  to  measurement,  758. 

to  prove  contract,  760,  n. 

explaining  written  receipt  by,  782. 

when  admissible  to  show  fraud,  797. 

to  reform  contract  with  corporation,  867. 

to  show  relation  between  principal  and  agent,  933. 

to  complete  description  in  deed,  933. 

to  prove  resolution  of  directors,  1050. 

not  admissible  to  show  guardian's  appointment,  1373. 

admissible  to  show  consideration,  1440. 

to  show  consideration  of  contract,  1687. 

when  inadmissible,  1687. 

to  explain  technical  terms,  1707. 

See  Evidence. 

PAROL  EXECUTORY  CONTRACT, 

Avhen  contract  under  seal  may  be  modified  by,  6. 
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PAROL  GIFT, 

of  land,  validity,  701. 
specific  performance  of,  961. 

PAROL  LEASES, 

when  may  be  made,  527. 

PAROL  LICENSE, 

revocation  of,  542. 

erection  of  improvements  on  faith  of,  542. 

PAROL  MODIFICATION, 

of  written  contract,  effect  of,  780. 
what  constitutes,  785. 

PAROL  PARTITION, 
when  valid,  530. 

PAROL  PROMISE, 

to  pay  debt  barred  by  statute,  163. 

specific  performance  of,  921. 

to  make  marriage  settlement,  1302. 

PAROL  PROOF, 

to  vary  consideration  clause  in  deed,  386. 
See  Parol  Evidence. 

PAROL  RELEASE, 

equity  upholding,  464. 

PAROL  SALES, 

of  real  estate,  533. 

when  there  may  be  of  perennial  crops,  539. 

PAROL  TESTIMONY, 

not  admissible  to  vary  written  contract,  263. 
to  show  fraudulent  note,  848,  n. 

See  Parol  Evidence. 

PAROL  WARRANTIES, 

when  can  not  be  proven,  267. 

PART  DELIVERY, 

New  York  rule  as  to,  118. 

PART  PERFORMANCE, 

of  conditions  precedent,  effect  of,  107. 

of  building  contract,  effect,  110,  111. 

effect  of  in  contracts  for  personal  services,  119. 

recovery  for  of  contract  for  personal  services,  228. 
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contract  for  personal  services,  229. 

of  an  accord,  effect,  437. 

effect  on  statute  of  frauds,  530,  553,  691. 

recovery  for  value  of,  582. 

the  rule  at  law,  690. 

an  equitable  doctrine,  691. 

to  what  contracts  applicable,  691. 

basis  upon  which  doctrine  rests,  692. 

quantum  meruit  for  part  performed,  693. 

of  building  contract,  694. 

where  no  recovery  for,  694. 

what  acts  do  not  constitute,  695. 

acts  of,  696. 

landlord  and  tenant,  697. 

continuance  of  possession,  697. 

making  improvements  as  evidence  of,  698. 

where  consideration  is  labor  and  services,  699. 

of  contracts  of  marriage,  700. 

parol  gifts  of  land,  701. 

effect  on  right  to  specific  performance,  889,  942. 

how  affects  right  to  specific  performance,  934. 

making  improvements  on  real  estate,  942. 

taking  case  out  of  statute  of  frauds,  942,  n.,  947. 

when  possession  does  not  amount  to,  944. 

of  oral  contracts  explained,  949. 

estoppel  by,  949. 

enforcing,  of  building  contract,  950. 

liability  for,  1203. 

marriage  as,  of  antenuptial  contract,  1302. 

recovery  for,  1729. 

See  Perpokmancb. 

PART  PAYMENT, 

as  consideration  for  extension  of  time,  158,  168. 

taking  barred  debt  out  of  statute  of  limitations,  162,  n. 

giving  validity  to  parol  contract,  566. 

effect  on  statute  of  frauds,  695. 

as  ratification  of  mortgage,  1069. 

when  constitutes  ratification  by  infant,  1348,  n. 

PARTIAL  ACCORD  AND  SATISFACTION, 
effect  of,  450. 

PARTIAL  BREACH  OF  WARRANTY, 
measure  of  damages  for,  291,  n. 
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PARTIAL  PAYMENTS, 

rule  as  to  calculating  interest  in  cases  of,  395. 

effect  of,  395. 

illustrative  cases  of,  396. 

right  of  debtor  to  direct  application  of,  397. 

as  ratification  of  note  made  on  Sunday,  1627,  n. 

PARTIAL  SPECIFIC  PERFORMANCE, 
when  may  be  decreed,  921. 

PARTICEPS  CRIMINIS, 

left  where  found,  1427. 
agent  as,  1428. 
no  relief  for,  1592. 

PARTICULAR  CLAUSES, 

construing  those  in  contract,  712. 

PARTICULAR  CONTRACTS, 

concerning  specific  things,  234. 

PARTICULAR  DAY. 

rule  as  to  computing  time  from,  631. 

PARTICULAR  EVENT, 

rule  as  to  computation  of  time  from,  631. 

PARTIES, 

meeting  of  their  minds  in  making  contracts,  1. 

all  must  sign  contract,  7. 

entering  judgment  by  agreement,  17. 

estopped  by  judgment,  21. 

looking  to  circumstances  to  ascertain  intention  of,  34. 

contract  must  be  mutual  as  to,  71. 

gathering  their  intention  from  written  inslrnment,  151. 

must  determine  adequacy  of  consideration,  190. 

in  actions  to  enforce  agreement  by  third  person,  199,  n. 

real  party  in  interest  must  sue,  200. 

only  can  release  actions,  473. 

who  are  proper  to  a  release,  500. 

how  intention  of  affects  law  of  contract,  591. 

rights  determined  by  place  of  performance,  592. 

fixing  rate  of  interest  by  contract,  606. 

intention  as  affecting  penalty  or  liquidated  damages,  629. 

effect  of  silence  of,  644. 

interest  of  as  affecting  joint  contracts,  671. 

how  intention  affects  joint  contract,  672. 

intention  of  as  affecting  construction  of  contracts.  702. 

intention  as  ascertained  by  language  of  written  contract,  703. 

courts  will  not  make  contracts  for,  707. 
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how  error  of  affects  construction  of  contracts,  707. 

considering  relation  of  in  construing  contracts,  712. 

courts  taking  position  of,  719. 

construction  of  contract  by,  721. 

subsequent  acts  as  affecting  construction,  723. 

parol  evidence  to  prove  construction  by,  725. 

vphen  estopped  by  construction  of  contract,  724. 

parol  evidence  admissible  to  show  situation  of,  7-^1. 

only  bound  by  reasonable  custom,  756. 

conduct  ending  or  changing  contracts,  771. 

how  death  of  affects  contract,  773. 

varying  written  contracts  by  parol  agreement,  776. 

mutual  consent  of  necessary  to  novation,  787. 

how  affected  by  mistake  of  law,  802. 

effect  of  putting  them  on  inquiry,  817. 

right  to  rescission  where  they  are  in  pari  delicto,  843. 

how  affected  by  mistake  of  draftsman,  865. 

to  suit  for  reformation,  877. 

names  of  should  be  expressed  in  contract,  892. 

judging  advantage  to  be  derived  from  contract,  896. 

proper  in  suit  for  specific  performance,  937. 

who  are  necessary,  960. 

only  interested  persons  should  be  made,  960. 

to  suit  for  specific  performance,  960. 

to  creditor's  bill,  1081. 

to  reorganization  scheme,  1119. 

committee  for  insane  persons  as,  1414. 

in  actions  by  and  against  lunatics,  1414. 

rule  where  they  are  in  pari  delicto,  1431. 

rule  where  they  are  not  in  pari  delicto,  1433. 

to  suit  on  sealed  contract,  1692,  n. 

in  action  against  joint  and  joint  and  several  obligors,  1696,  1697. 

to  action  by  one  for  another's  use,  1712. 

preventing  performance,  liability,  1716. 

PARTITION  FENCE, 

effect  of  death  on  contract  in  reference  to,  231. 

PARTITION  OF  REAL  ESTATE, 
within  statute  of  frauds,  526. 
when  may  be  made  by  parol,  526. 

PARTNERS, 

power  to  release  firm  debts,  458. 

effect  of  release  by,  493. 

contracts  of  are  joint,  681. 

effect  of  judgment  recovered  against  one,  687. 

organizers  of  de  facto  corporation  are,  when,  1047. 
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when  corporators  liable  as,  1095. 
married  woman  may  become,  1329. 
husband  and  wife  as,  1332. 
infants  as,  1346. 

PARTNERSHIP, 

when  may  execute  a  warrant  of  attorney,  18. 

parol  evidence  to  show  dissolution  of,  31,  n. 

death  dissolving,  230. 

effect  of  judgment  confessed  by  one  partner,  447. 

when  creditor  may  release  one  member  of,  490. 

how  created  to  deal  in  real  estate,  545. 

when  agreement  of  within  statute  of  frauds,  545. 

real  estate  of  personalty,  545.  \ 

when  contract  of  not  within  the  statute  of  frauds,  551. 

dissolved  by  death  of  partner,  681. 

how  dissolution  affects  creditors,  787. 

when  directors  and  stockholders  are  a,  973. 

preferring  creditors,  1091,  n. 

when  corporation  can  not  enter  into,  1124. 

married  woman's  contracts  of,  1329. 

married  woman  engaging  in  mercantile  partnership,  1330. 

married  woman's  mutual  account  with,  1331. 

wife's  contracts  in  partnership  with  husband,  1332. 

dissolution  by  marriage  of.  feme  sole  partner,  1333. 

contracts  of  married  women  forming,  1333. 

infant  becoming  member  of,  1346. 

when  secret  against  public  policy,  1524. 

validity  of  secret  to  prevent  bidding,  1538. 

with  licensed  liquor  dealer,  effect  of,  1455. 

in  recruiting  business,  validity,  1557. 

executing  contract  in  restraint  of  trade,  1575. 

validity  of  those  between  corporations,  1581. 

prohibited  from  entering  trust,  1591. 

entered  into  on  Sunday,  1614,  n. 

damages  for  breach  of  contract  to  form,  1718,  n. 

when  existence  of  a  question  for  jury,  1750. 

PARTNERSHIP  ASSETS, 

when  held  in  trust  for  creditors,  681. 

PARTNERSHIP  CONTRACTS, 
are  joint,  681 . 
infant  disaffirming,  1364. 

PARTNERSHIP  DEBT, 

when  payment  must  be  applied  on,  392, 
release  of,  480. 
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PARTY  WALL, 

contract  to  build  not  within  statute  of  frauds,  537. 
parol  agreement  to  build  one-half  of,  698. 
corporate  agreement  as  to,  966. 

PASSENGER, 

tendering  fare,  337. 

effect  of  contract  for  through  carriage,  611,  n. 

law  governing  contract  for  carriage  of,  613. 

suing  on  tort  or  contract,  647. 

duty  of  carrier  to  carry  safely,  1623. 

PAST  CONSIDERATION, 

when  sufficient  to  support  subsequent  promise,  160. 

promise  supported  by,  161. 

validity  of  agreement  founded  on,  180. 

effect  on  agreement  to  render  future  services,  180. 

PAST  IMMORAL  ACTS, 

as  consideration  for  contract,  1554. 

PAST  SERVICES, 

when  promissory  note  given  for  without  consideration,  215. 

PATENT  AMBIGUITY, 

effect  of  in  written  contract,  742. 
definition  of,  742. 

PATENT  DEFECTS, 

how  affect  warranty,  260. 

PATENT  RIGHTS, 

enforcing  contracts  relating  to,  956. 
validity  of  contract  to  protect,  1594. 

PATENTS, 

bringing  suits  for  infringement  in  United  States  courts,  192. 

when  state  courts  may  determine  their  validity,  192. 

as  consideration  for  contract,  192. 

resembling  contract,  727. 

effect  of  false  representations  as  to  value  of,  800. 

license  to  use  employe's,  907. 

sale  and  manufacture  of,  1521. 

annulling  assignment  of,  1753. 

effect  of  sale  of,  1576. 

PAUPER, 

action  for  support  of,  1412. 

PAWNBROKER, 

warranty  in  auction  sale  by,  288,  n. 
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PAYMENT, 

certainty  in  agreement  to  extend  time  of,  80. 

certificate  of  arcliitect  or  engineer  as  condition  precedent  to,  100. 

as  affected  by  certificate  of  architect,  102. 

of  less  than  whole  debt  as  a  consideration,  158. 

debtor  assenting  to  that  by  third  person,  effect,  164. 

consideration  for  where  party  already  bound,  165. 

agreement  to  accept  less  than  whole  debt,  168. 

into  court  as  a  tender,  301. 

place  where  tender  of  may  be  made,  .324. 

to  whom  tender  may  be  made,  323,  325. 

rule  as  to  place  where  must  be  made,  329. 

when  tender  has  effect  of,  331,  332. 

definition  of,  361. 

what  may  be  pleaded  as,  361. 

when  must  be  made  in  money,  361. 

conditional,  362. 

voluntary,  363. 

under  protest,  364. 

recovering  back  compulsory  payments,  365. 

by  a  stranger,  366. 

medium  of,  367. 

to  creditor's  creditor,  368. 

of  creditor's  debt,  effect,  369. 

by  order,  370. 

by  check,  371. 

illustrative  cases  of  by  check,  372,  374. 

by  certified  check,  373. 

by  bill  or  note,  375. 

extension  of  by  giving  bill  or  note,  375. 

proving  by  surrounding  circumstances,  376. 

accepting  notes  of  third  person  :i.s,  37(i. 

evidence  of  intention  to  merge  the  debt,  378. 

by  bank  draft,  378. 

when  composition  operates  as,  378. 

how  affected  by  renewal  of  bill  or  note,  379. 

repayment  of  taxes  illegally  collected,  380. 

taxes  paid  under  compulsion,  recovery,  381. 

when  that  of  taxes  can  be  recovered  back,  382. 

effect  of  receipts,  383,  387. 

effect  of  receipts  in  full,  384. 

effect  of  receipt  in  full  for  disputed  claim,  385. 

effect  of  receipt  under  seal,  386. 

effect  of  payment  of  less  than  amount  due,  387. 

referring  to  interest-bearing  debt,  388. 

application  of,  388. 

on  open  account,  389. 

applying  on  oldest  items,  389. 

when  creditor  may  make  application  of,  390. 
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of  debts  barred  by  statute  of  limitations,  391. 

rights  of  third  parties  as  to  application  of,  392. 

when  must  be  applied  on  partnership  debt,  392. 

time  of  application,  393. 

application  by  law,  394. 

application  on  separate  debts  pro  rata,  394. 

effect  of  partial,  395. 

illustrative  cases  of  partial,  396. 

exception  to  the  rule  of  application  of,  397. 

diversion  of  by  creditor,  397,  n. 

court  making  application  of,  398. 

application  of,  398. 

under  mistake  of  fact,  399. 

under  mistake  of  law,  400. 

time  of,  401. 

presumption  of,  401. 

party  pleading  must  prove,  401. 

burden  of  proof  to  establish,  401. 

long  delay  raising  presumption  of,  401. 

executor's  duty  to  pay  debts,  402. 

when  an  acceptance  of  amounts  to  an  accord  and  satisfaction,  423. 

of  less  than  sum  due,  effect,  431. 

at  place  other  than  where  debt  is  due,  435. 

composition  involves  fact  of,  440,  n. 

effect  of  those  indorsed  on  mortgage,  465. 

release  avoided  for  failure  to  make,  481. 

as  affecting  title  in  sales,  559. 

as  condition  precedent  to  vesting  of  title,  559. 

how  it  may  be  made,  566. 

when  giving  of  check  is,  566. 

how  part  affects  statute  of  frauds,  566. 

when  governed  by  place  of  performance,  592,  593,  n. 

effect  where  no  place  for  named  in  promissory  note,  604. 

when  interest  to  be  regulated  by  place  of,  606. 

day  on  which  promissory  note  should  be  paid,  633. 

for  services  rendered  by  member  of  a  family,  653. 

when  regarded  compulsory,  664. 

effect  of  that  made  under  protest,  667. 

tender  of  in  suit  for  specific  performance,  898. 

application  of  in  building  association  loans,  1218,  1219. 

on  building  association  mortgage,  1222. 

under  composition  agreement,  effect,  1235. 

debtor  or  creditor  making  application  of,  1279,  n. 

effect  of  that  made  under  duress,  1396,  n. 

effect  of  that  made  on  Sunday,  1619. 

on  Sunday  promissory  note,  effect,  1628. 

validity  of  law  extending  time  of,  1669. 

on  architect's  certificate,  1725. 
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PENAL  BOND, 

validity  of  covenant  in,  1596. 

PENAL  LAWS, 

validity  of  contract  whicli  violates,  1445. 

PENAL  OFFENSES, 

effect  on  validity  of  contract,  1448. 

PENAL  ORDINANCES, 

how  should  be  construed,  1143,  n. 

PENAL  STATUTES, 

punishing  selling  of  goods  in  conditional  sales,  143. 

PENALTY, 

when  can  not  be  claimed  as  liquidated  damages,  109. 

for  breach  of  insurance  warranty,  253,  n. 

when  equity  will  not  enforce,  359. 

for  failure  to  perform,  416. 

for  delay,  624. 

distinguished  from  liquidated  damages,  624,  n. 

illustrative  cases  of,  626. 

illustration  of  in  building  contracts,  628. 

when  will  be  treated  as  liquidated  damages,  628. 

when  question  of  law,  629. 

when  amount  to  usury  in  building  associations,  1227,  n. 

implies  a  prohibition,  1446. 

for  sale  without  license,  1447. 

for  violating  statute,  1447. 

attaches  to  person,  1447. 

validity  of  contract  formed  against,  1447,  n. 

for  receiving  and  registering  bets,  1488. 

for  breach  of  contract  in  restraint  of  trade,  1571. 

for  violating  combination  agreement,  1587. 

for  charging  excessive  fees,  1605. 

for  working  on  Sunday,  1611. 

for  sale  made  on  Sunday,  1620. 

failure  to  perform  illegal  contract,  1622. 

interest  as,  1666. 

PERENNIAL  CROPS, 

when  there  may  be  parol  sale  of,  539. 

PERFECT  TITLE, 
what  is,  345. 

PERFORMANCE, 

as  consideration  for  a  contract,  5. 
time  of  as  a  condition,  88. 
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of  conditions  precedent,  107. 
of  building  contracts,  110. 
what  is  sufficient  of  building  contract,  111, 
evidence  to  show,  112. 
effect  of  delay  on,  113. 
contract  for  personal  services,  120. 
of  conditions  in  subscriptions  to  stock,  131. 
when  full  performance  is  waived,  132.. 
of  conditions,  pleading,  134. 
rule  as  to  impossible  contracts,  217. 
excused  on  account  of  act  of  God,  218. 
when  not  excused  by  act  of  God,  221. 
not  excused  because  law  causes  more  burden,  22.5. 
impossibility  caused  by  subsequent  law,  225. 
excused  by  act  of  public  officer,  225. 
■  excused  by  legal  impediment,  226. 
sickness  excusing  delay  in,  227. 
effect  where  it  is  rendered  impossible,  235. 
when  not  excused  by  reason  of  impossibility,  237. 
act  of  parties  rendering  impossible,  239. 
of  building  contract,  293. 
a  question  of  fact,  293. 
illustrative  cases  of  what  is  not,  294. 
method  of,  295. 
illustrative  cases  of,  296. 
tender  of,  297. 
formalities  of  tender  of,  308. 
tender  and  demand  for,  334. 
effect  where  person  disables  himself  from,  403. 
not  excused  by  insolvency,  407. 
refusing  when  time  for  arrives,  409. 
how  refusal  affects  right  to  bring  suit  at  once,  411. 
when  demand  for  necessary,  416. 
reasonable  time  for,  416. 
tender  of,  of  an  accord,  437. 
part  taking  case  out  of  statute  of  frauds,  530. 
cutting  off  defense  of  statute  of  frauds,  534. 
time  for,  548. 

effect  where  it  is  to  be  not  within  a  year,  549,  n. 
how  time  of  affected  by  statute  of  frauds,  552. 
taking  case  out  of  statute  of  frauds,  553. 
on  one  side  within  a  year,  553. 
parol  evidence  to  vary  time,  579. 
law  governing,  585. 
law  of  place  of,  592. 

part  one  place,  part  another,  law  governing,  592. 
governed  by  what  law,  593. 

159 
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place  of  governs  contract,  593,  n. 

place  of  governing  bill  of  exchange,  605. 

when  must  be  on  certain  day,  616. 

when  must  be  within  stipulated  time,  618. 

damages  for  delay  in,  619. 

effect  of  penalty  to  insure,  625. 

effect  of  day  of  falling  on  Sunday,  634. 

part  performance,  690-701'. 

not  excused  because  of  hardship,  694,  n. 

effect  on  of  practical  construction  by  parties,  723. 

of  personal  contract,  732. 

when  excused  by  inevitable  accident,  773. 

effect  where  it  becomes  impossible,  773. 

conditional  on  continued  existence  of  thing,  773. 

of  subsequent  parol  agreement,  effect  of,  777. 

parol  waiver  of  time  of,  781. 

parol  extension  of  time  of,  781. 

showing  offer  of  in  suit  to  rescind,  795. 

reasonable  time  for,  810. 

effect  of  part  on  right  to  specific  performance,  889. 

by  party  asking  specific  performance,  897. 

to  be  alleged  in  suit  for  specific  performance,  898. 

offer  of  in  complaint,  899. 

by  debtor,  of  composition  with  creditors,  1235. 

complaint  to  allege  plaintiff's,  1699. 

showing  in  actions  on  contracts,  1700. 

effect  of  agreement  extending  time  of,  1703. 

when  demand  for  necessary,  1703. 

when  complete  must  be  shown,  1706. 

effect  of  refusal,  1714. 

rule  where  defendant  makes  it  impossible,  1715. 

effect  where  defendant  interferes  with,  1716. 

when  party  may  prevent,  1716. 

preventing,  damages  aw  sole  remedy,  1716. 

when  party  may  rightfully  abandon,  1722. 

rule  where  rendered  impossible  by  destruction  of  subject  matter,  1726. 

recovery  for  part  or  substantial,  1729. 

effect  of  waiver  of  complete,  1730. 

as  defense  to  action  for  breach  of  contract,  1733. 

waiver  of  as  a  defense,  1735. 

evidence  of  waiver  of,  1735. 

becoming  impossible,  1736. 

prevented  by  act  of  God,  1736. 

See  Specific  Pekformance;  Past  Pbefokmancb. 

PERPETUITIES, 

creation  of  by  cities  forbidden,  1158. 


INDEX.  2509 

IBeferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  sr.O-mi).'] 
PERSON  OF  UNSOUND  MIND, 

statute  of  limitations  does  not  run  against,  1414. 

PERSONAL  ACTION, 

mortgagee  may  maintain  against  grantee  of  mortgiagor,  196. 
release  of,  473. 

PERSONAL  CHATTELS, 

emblements  subject  to  incidents  attending,  538. 

PERSONAL  CONTRACT, 

when  contract  construed  to  be,  732. 

PERSONAL  CUSTOMS, 

when  may  be  shown,  765. 

PERSONAL  DEFENSE, 

defense  of  infancy  is,  1346. 

PERSONAL  INJURY, 

tender  in  cases  concerning,  330. 

effect  of  compromise  of  action  for  damages,  433. 

effect  of  compromise  for  obtained  by  fraud,  495. 

effect  of  release  for,  496. 

tender  in  suit  to  rescind  release  of,  794. 

settlement  with  lunatics  for,  1384. 

PERSONAL  LIABILITY, 

when  agent  subject  to,  1066. 

when  members  of  corporation  free  from,  1075. 

when  stockholders  subject  to,  1082. 

when  corporate  trustees  subject  to,  1085. 

when  officers  of  building  association  subject  to,  1211. 

PERSONAL  PROPERTY, 

validity  of  conditional  sale  of,  135. 

warranty  in  sale  of,  280. 

warranty  of  title  of,  282. 

warranty  of  title  implied  in  exchange  of,  282. 

warranty  where  seller  not  in  possession  of,  284. 

applying  payment  on  debt  for,  398. 

when  trees  become,  540,  n. 

building  partaking  of  character  of,  514. 

when  real  estate  of  partnership  is,  545. 

effect  of  law  of  place,  600. 

how  affected  by  law  of  domicile  of  owner,  600. 

law  governing  transfer  of,  601. 

when  voluntary  assignment  does  not  pass  title,  602. 

contracts  for  sale  of  not  usually  enforced,  955. 

shares  of  stock  are,  1045. 
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railroad  rolling  stock  as,  1101. 

building  association  can  not  deal  in,  1211. 

right  of  married  woman  to  acquire  and  hold,  1271. 

power  of  married  woman  to  acquire,  1174. 

how  wife's  affected  by  marriage,  1277. 

extent  of  power  of  married  woman  to  contract  in  reference  to,  1275. 

husband  selling  wife's,  1289. 

power  of  married  woman  in  reference  to,  1310. 

sale  of  wife's,  1324. 

wife  ratifying  sale  of,  1324. 

married  woman  can  buy  and  sell  in  Nebraska,  1324. 

infant  avoiding  contract  as  to,  1344,  1353. 

infant  restoring  on  seeking  rescission  of  contract,  1354,  n. 

infant  disaffirming  mortgage  of,  1362. 

converting  lunatic's  real  estate  into,  1409. 

sale  for  future  delivery,  1468. 

PERSONAL  REPRESENTATIVES, 

duty  to  have  judgment  entered  under  warrant  of  attorney,  18. 

not  liable  on  unaccepted  offer,  43. 

no  power  to  renew  decedent's  offers  to  contract,  43. 

suing  on  gratuitous  subscriptions,  207. 

right  to  sue  on  decedent's  contracts,  231. 

liability  of  those  of  joint  contractor,  678. 

when  may  enforce  decedent's  contract,  774. 

of  joint  obligor,  liability,  1697. 

PERSONAL  SERVICE, 

no  recovery  for  part  peformance,  11.5,  n. 

effect  of  part  performance  in  contracts  for,  119. 

when  required  by  contract,  119. 

right  to  recover  where  there  is  only  part  performance,  120,  121. 

what  contracts  for  mean,  121,  n. 

recovery  on  quantum  meruit  for  part  performance,  121,  n. 

implied  conditions  of  contract  for,  217. 

excuses  for  not  rendering,  227. 

recovering  pro  trinto  on  contract  for,  228. 

death  dissolving  contract  for,  227. 

how  contracts  for  affected  by  death  and  health,  227. 

construction  of  contracts  for,  230. 

what  are  contracts  for,  231. 

ill  treatment  as  breach  of  contract  for,  406. 

effect  of  death  on  contract  for,  773. 

contract  for  support  is  contract  for,  793,  n. 

specific  performance  of  agreement  for,  906,  957. 

how  to  enforce  contract  for,  1760. 

enjoining  breach  of  contract  for,  1760. 
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PERSONS  UNDER  DURESS, 

See  Contracts  of  Persons  Under  Duress. 

PETITIONERS, 

for  street  improvement,  secret  agreement  between,  1526. 

PHOTOGRAPHERS, 

executing  contracts  ia  restraint  of  trade,  1573,  n. 

PHRASES, 

See  Words  and  Phrases. 

PHYSICIAN, 

effect  of  statements  to  in  application  for  life  insurance,  248. 

implied  contract  to  pay,  651. 

services  of  as  necessaries,  652. 

liabilities  of  person  requesting  tbe  services  of,  652. 

implied  contract  of,  659. 

city  healtb  board  employing,  1159. 

practicing  without  license,  effect,  1462,  1463. 

guilty  of  misdemeanor  in  not  securing  license,  1462. 

when  must  have  certificate,  1462,  1463. 

when  can  not  recover  for  services,  1463. 

right  of  non-resident,  1464. 

personating,  1526. 

agreeing  not  to  practice,  1565. 

agreeing  not  to  practice  in  certain  place,  1571. 

doing  work  on  Sunday,  1616. 

enjoining  from  violating  contract  in  restraint  of  trade,  1759. 

PHYSICIAN  AND  PATIENT, 

confidential  relation  between,  826. 
equity  setting  aside  deed  between,  1391 . 

PLACE, 

where  payment  is  made,  435. 

See  Law  op  Place. 

PLACE  AND  TIME, 

uncertainty  as  to,  81. 

PLACE  OF  CONTRACT, 

determined  by  place  of  acceptance,  66. 
law  of,  593,  n. 

PLACE  OF  DELIVERY, 

effect  where  contract  fails  to  specify,  74. 

PLACE  OF  PAYMENT, 

law  of  determining  days  of  grace,  607. 
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PLACE  OF  PERFORMANCE, 

law  governing,  592. 

how  law  of  affects  construction  of  contracts,  734. 

law  of  as  to  usary,  1230. 

PLACE  OF  TENDER, 
rule  as  to,  329. 

PLAINTIFF, 

when  must  allege  performance  of  condition  precedent,  134. 

consideration  moving  from,  195. 

English  rule  that  consideration  should  move  from,  197. 

efiect  of  failure  to  perform  on  his  part,  694. 

burden  of  proof  in  suit  for  specific  performance,  897. 

performance  by  before  asking  specific  performance,  897. 

PLANS, 

right  of  architect  to  modify,  295. 

as  evidence  in  suits  on  building  contracts,  1724. 

PLANS  AND  SPECIFICATIONS, 

when  contractor  bound  to  comply  with,  232. 

PLAY  FAST  AND  LOOSE, 

party  not  permitted  to,  821. 

PLEA  IN  ABATEMENT, 

for  non-joinder  in  action  on  joint  contract,  684. 

PLEA  OF  TENDER, 
effect  of,  331. 

PLEADINGS, 

necessary  in  confession  of  judgment  under  power  of  attorney,  18. 

performance  of  conditions,  134. 

tender,  303,  326. 

nature  of  determined  from  facts  alleged,  361. 

accord  and  satisfaction,  424,  n,  455. 

release,  501. 

statute  of  frauds  as  a  defense,  534. 

statute  of  frauds,  583,  942,  948. 

custom,  770. 

making  tender  in,  793. 

in  suit  for  specific  performance,  961. 

contracts  of  corporations,  972. 

in  suit  on  promoters'  contracts,  1033,  n. 

in  suit  to  enforce  stockholder's  liability,  1079. 

in  action  against  consolidated  company,  1129,  n. 

of  ultra  vires  by  municipality,  1166. 
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fraudulent  voluntary  assignment,  1248. 

sufficiency  of  complaint  in  ejectment,  1350. 

illegality,  1417. 

•when  not  necessary  to  plead  illegality,  1443. 

legislature  changing  manner  of,  1667. 

waiving  tort  and  suing  in  assumpsit,  1678. 

proof  must  correspond  to,  1682. 

setting  out  contract,  1685. 

modification  of  written  contract,  1688. 

consideration,  1690. 

consideration  on  which  parol  contract  is  based,  1690. 

when  special  averment  of  consideration  unnecessary,  1691. 

alleging  plaintiff's  performance,  1699. 

showing  excuse  for  not  performing  conditions,  1706. 

technical  or  trade  terms  in,  1707. 

should  state  facts,  1716,  n. 

should  not  state  conclusions,  1716,  n. 

architect's  certificate,  1725. 

defenses  specially,  1733. 

promise  to  forbear  suit,  1739. 

illegality  of  contract,  1740. 

new  matter  in  reply,  1743. 

filing  written  contract  as  exhibit  to,  1744. 

PLEDGE, 

effect  of  sale  after  tender,  335. 

tender  in  cases  of,  335. 

given  for  gambling  debt,  effect,  844,  n . 

when  agent  has  no  power  to  make  of  bonds,  1074. 

stockholder  can  not  make  of  corporate  property,  1093. 

of  property  in  which  one  has  a  life  interest,  1293. 

by  husband  of  wife's  bonds,  1294. 

when  one  by  married  woman  is  contract  of  suretyship,  1307. 

PLUMBER, 

acting  without  license,  effect,  1462. 

POLICE  BOAED, 

power  to  make  contracts,  1137. 

POLICE  POWER, 

city  ordinance  as  exercise  of,  1143. 

corporations  subject  to,1649. 

compelling  railway  companies  to  abolish  grade  crossings,  1649. 

right  of  legislature  to  exercise,  1663. 

legislature  can  not  divest  itself  of,  1663. 

subject  to  constitution,  1663. 
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POLICEMAN, 

not  entitled  to  compensation  for  performing  public  duty,  157. 

POLICY, 

insurance,  example  of  warranties  in  application  for,  248. 
See  Insurance  Policies. 

POLICY  OF  INSURANCE, 
not  a  specialty,  13. 

statements  to  secure  are  warranties,  246. 
effect  of  law  of  place,  587,  n. 
what  law  governs,  593. 
when  law  of  place  governs,  608. 
law  or  what  state  governs,  609. 
how  to  compute  time  in,  637. 
construction  of,  737,  738. 
reformation  of,  862,  n,  873. 
reformation  of  warranty  in,  875. 
as  a  contract,  977. 
assigning  that  on  husband's  wife,  1335. 

POOLING  CONTRACTS, 

when  those  by  railway  companies  valid,  1106. 

POOLS, 

recovering  losses  in,  1487. 
selling  under  New  York  statute,  1487. 
penalty  for  receiving  and  registering,  1488. 
validity  of  promissory  note  given  for,  1488. 

POOR, 

support  of,  1412. 

city  recovering  for  support  of,  1413. 

POSSESSION, 

as  evidence  of  delivery  of  deed,  9. 

is  not  title,  135,  n. 

on  default  in  conditional  sale,  138. 

as  affecting  warranty  in  sale  of  chattel,  282. 

warrant)'  where  seller  is  not  in,  284. 

vendee  deprived  of  as  a  breach  of  warranty,  286. 

as  notice,  354. 

as  affecting  parol  partition  of  real  estate,  526. 

effect  on  parol  partition  of  real  estate,  530. 

effect  on  parol  contract  for  sale  of  lands,  531 . 

taking  contract  for  sale  of  land  out  of  statute  of  frauds,  532. 

how  affects  statute  of  frauds,  535. 

as  affecting  title  in  sales,  559,  n. 

change  sufHcient  to  satisfy  statute  ot  frauds,  564.  n. 

as  indicating  part  performance,  (i'J6. 
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POSSESSION— CowiiKtted. 

continuance  of  as  part  performance,  697. 

effect  on  parol  gift  of  land,  701. 

as  circumstance  in  construing  contracts,  721. 

how  affects  rights  under  illegal  contract,  845. 

how  affects  action  to  remove  cloud  on  title,  850. 

effect  on  verbal  contract  for  sale  of  real  estate,  934. 

effect  on  parol  contract  to  convey  land,  942. 

when  does  not  amount  to  part  performance,  944. 

under  chattel  mortgage,  1420. 

acquired  under  Sunday  contracts,  1621. 

right  to  take  under  chattel  mortgage,  1670. 

POST, 

when  revocation  sent  by  becomes  operative,  39. 
when  acceptance  sent  by  takes  effect,  59. 
authority  to  accept  by,  61. 

POSTAL  REGULATIONS, 

effect  on  acceptance  of  contract,  60. 

POST-NUPTIAL  AGREEMENT, 

suit  for  specific  performance  of,  951,  n. 

POST-NUPTIAL  CONTRACT, 
vaUdity  of,  1546. 

POST-NUPTIAL  SETTLEMENTS, 

how  creditors  affected  by,  525,  n. 
effect  of,  1302. 

presumed  to  be  void  as  to  creditors,  1303. 
effect  of  recitals  in,  1303. 

POST-OFFICE, 

validity  of  agreement  for  location  of,  1609. 

POTIOR  EST  CONDITIO  POSSIDENTIS, 
application  of  maxim,  1431. 

POWERS, 

of  consolidated  corporation,  1129. 

which  municipal  corporations  may  exercise,  1139,  1156. 

POWER  OF  ATTORNEY, 

given  by  infant  void,  1345. 

PRACTICAL  CONSTRUCTION, 

effect  of  that  given  by  the  parties,  721. 

when  proof  of  inadmissible,  722. 

of  building  and  loan  association  by-laws,  1214. 
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PRACTICE, 

in  reference  to  tender,  339. 

in  reference  to  creditorB'  bills,  1081. 

PREFERENCE, 

right  of  debtor  to  make,  602,  n.,  1261,  n. 

power  of  corporation  to  make,  963,  1086,  n. 

collusive  one,  1087. 

right  to  make  in  favor  of  directors,  1088. 

right  of  insolvent  debtor  to  make,  1091. 

right  of  insolvent  corporation  to  make,  1094,  n. 

effect  of  secret  ones,  1237. 

fraudulent  ones  in  voluntary  assignments,  1248. 

PREJUDICE, 

dismissal  without,  962. 

PRECEDENT  DEBT, 

effect  of  giving  bill  or  note  for,  375,  n. 

PREMATURE  ACTIONS, 

on  entire  contract,  effect,  1695. 

PREMIUM, 

effect  of  failure  to  demand  on  forfeiture  of  policy,  91. 

return  of  by  insurance  company,  253. 

in  building  association  loans,  1214. 

in  building  association,  no  interest  on,  1220. 

forfeiture  for  non-payment  in  building  associations,  1221,  n. 

forfeiture  for  non-payment  in  insurance  companies,  1221,  n. 

in  building  association  loan  is  not  usury,  1225. 

for  horse  races,  1493. 

PREPAID  STOCK, 

building  associartion  issuing,  1216. 

PRESENTATION  AND  PROTEST, 

when  should  be  made  on  Monday,  634. 

PRESIDENT  OF  CORPORATIONS, 
authority  of,  975. 
signing  contracts,  978. 
executing  chattel  mortgage,  979. 
directors  authorizing  him  to  contract,  1001. 
estoppel  to  deny  acts  of,  1003,  1004. 
to  act  as  authorized  by  direc^tors,  1008. 
no  power  to  execute  mortgage,  1008. 
general  authority  of,  100 
authority  to  employ  legal  counsel,  1000. 
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PReISIDENT  of  corporations— Continued, 
contracts  by,  1010. 

no  authority  to  execute  cognovit,  1010. 
authority  to  transfer  notes,  1011. 
contract  by  when  he  owns  nearly  all  the  stock,  1012. 
salary  of,  1023. 
acting  for  self,  1025. 
authority  to  employ  attorneys,  1034. 
compensating  for  extra  services,  1034. 
authority  to  execute  promissory  notes,  1051. 
executing  note  for  corporation,  1056. 
authority  in  reference  to  notes,  1058. 
power  to  make  notes,  1061. 
authority  of  inferred  from  acquiescence,  1062. 
authority  to  execute  renewal  note,  1072. 
directors  ratifying  mortgage  by,  1073. 
payment  of  his  salary  where  receiver  is  appointed,  1114. 

PRESUMPTION, 

as  to  date  of  indorsement  on  note,  27,  n. 

that  written  contract  embodies  entire  agreement,  28. 

as  to  power  of  an  attorney,  28. 

that  parties  reduced  entire  contract  to  writing,  29. 

that  letters  are  received,  40. 

as  to  when  conditions  in  subscription  to  stock  were  made,  130. 

as  to  bond  not  required  by  all  obligors,  145,  n. 

as  to  consideration  in  sealed  instrument,  148. 

where  settlement  made  in  contemplation  of  marriage,  184. 

that  entire  contract  was  reduced  to  writing,  266. 

as  to  possession  at  time  of  sale  of  personal  property,  284. 

that  bank  draft  is  absolute  payment,  378. 

of  payment,  401. 

arising  where  note  is  given  in  compromise,  425. 

as  to  interest  in  joint  contract,  449. 

of  consideration  for  sealed  release,  457. 

where  legal  terms  are  employed  in  a  release,  461. 

in  favor  of  validity  of  a  contract,  547. 

as  to  law  governing  contract,  584. 

as  to  place  of  performance,  592. 

as  to  implied  contracts,  639. 

as  to  how  child  renders  services,  655. 

that  attorney  follows  client's  instructions,  659. 

as  to  voluntary  payment  of  taxes,  665. 

as  to  joint  obligations,  668. 

that  writing  expresses  entire  contract,  703,  710,  n,  740. 

in  favor  of  legality  of  contracts,  717. 
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PRESUMPTION  -  Continued. 

as  to  knowledge  of  local  usage,  747,  761. 

that  general  custom  is  known,  752. 

that  minds  of  contracting  parties  met,  818. 

none  that  there  was  fraud,  819. 

of  fraud  in  confidential  relations,  825. 

as  to  location  of  real  estate  when  contract  silent,  893,  n. 

that  contract  of  corporation  is  within  its  power,  966. 

as  to  execution  of  corporate  contract,  968,  969. 

in  favor  of  regularity  of  corporate  acts,  974. 

that  corporate  seal  was  affixed  with  authority,  979,  n. 

that  contract  is  binding  upon  corporation,  1008. 

as  to  ownership  of  shares  of  stock,  1036. 

as  to  authority  of  corporate  officers,  1051,  n. 

that  note  by  corporation  was  duly  authorized,  1058. 

that  corporation's  note  was  authorized,  1060. 

as  to  ajthority  of  foreign  agent,  1065. 

that  notice  was  given  to  directors,  1124. 

as  to  powers  of  consolidated  corporation,  1129. 

that  municipal  contract  was  authorized,  1155. 

as  to  gift  by  husband  to  wife,  1265. 

that  husband  holds  property  in  trust  for  wife,  1266. 

in  reference  to  gifts,  1270. 

in  Texas  as  to  community  property  between  husband  and  wife,  1274. 

of  fraud  in  marriage  settlements,  1298. 

as  to  validity  of  post-nuptial  settlements,  1303. 

that  property  is  community  property,  1338. 

as  to  community  debts,  1339. 

as  to  continuance  of  insanity,  1380,  1382. 

of  sanity  during  lunacy  proceedings,  1411. 

when  none  that  contract  is  against  public  policy,  1460. 

as  to  validity  of  contracts  in  restraint  of  trade,  1562. 

no  power  can  be  taken  from  state  by,  1651,  n. 

when  there  is  that  contract  was  in  writing,  1686. 

of  sanity,  1769. 

as  to  continuance  of  insanity,  1769. 

PRESUMPTION  OF  LAW, 

none  that  personal  property  held  by  wife  belongs  to  husband,  1280. 
as  to  ownership  of  personal  property  in  hands  of  wife,  1293. 

PRESUMPTION  OF  PAYMENT, 
when  delay  raises,  401. 

PREVIOUS  REQUEST, 

effect  upon  consideration,  161. 


INDKX.  2519 

[Beferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.'] 
PRICE, 

when  contract  should  disclose,  570,  892. 
rule  where  contract  does  not  fix,  570. 
as  affecting  right  to  specific  performance,  903. 
tender  of  in  suit  for  specific  performance,  924. 
validity  of  combinations  to  increase,  1520. 
effect  of  agreement  to  control,  1582. 
combination  to  control,  1585. 
combination  to  advance,  1592. 

PRINCIPAL, 

when  partial  payments  applied  on,  395. 

PRINCIPAL  AND  AGENT, 

effect  of  payment  to  agent  after  death  of,  368. 

implied  contract  to  indemnify  his  surety,  643. 

how  custom  and  usage  affects  contract  of,  753. 

effect  of  agent's  warranty,  765. 

agent's  knowledge  imputed  to  principal,  762. 

effect  of  death  of  the  agent,  775. 

parol  evidence  to  show  relation  of,  933. 

agent  contracting  without  disclosing  principal,  933. 

enforcing  contract  made  with  agent,  952. 

ratifying  agent's  acts,  1000. 

ratifying  agent's  unauthorized  acts,  1004. 

when  agent  can  not  contract  for  his  own  benefit,  1016. 

liability  to  third  person  for  agent's  fraud,  1052,  n. 

principal  recovering  money  received  from  sale  of  lottery  tickets,  1459. 

validity  of  contract  tempting  agent  to  disloyalty,  1513. 

agent  suing  for  use  of  his  principal,  1712. 

PRINCIPAL  AND  SURETY, 

written  contract  for  indemnity,  646. 

PRINCIPAL  STOCKHOLDERS, 
contracts  made  by,  1012 

PRINTED  CONTRACT, 

written  part  controls,  729. 

PRINTED  SIGNATURES, 
when  sufficient,  578. 

PRINTING, 

construction  of  contracts  partly  in,  728. 

PRIVATE  CORPORATION, 

setting  up  defense  of  ultra  vires,  997,  n. 

charter  a  contract,  1646. 

distinguished  from  public  corporations,  1658,  n. 
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PRIVATE  PROPERTY. 

taking  for  public  uses,  1662. 

PRIVATE  PURPOSE, 

grant  of  franchise  for,  1158. 

street  can  not  be  appropriated  for,  1204. 

ordinance  appropriating  street  for  is  void,  1204. 

PRIVATE  RIGHTS, 

subordinate  to  public  rights,  1662. 

PRIVATE  SALE, 

statutory  obligation  of,  150. 

PRIVIES, 

estoppel  by  judgment,  21. 

PRIVILEGES, 

grant  of  exclusive,  validity,  1650. 

PRIVY  EXAMINATION, 

of  wife  in  execution  of  conveyances,  1319,  1321. 

PROBABILITY, 

reformation  not  granted  upon,  859,  861,  n. 

PROBATE  OF  WILL, 

consideration  for  agreement  to  withdraw  objections  to,  169. 

PROCESS, 

in  action  against  joint  obligors  or  partners,  688. 

PROFESSIONAL  MEN, 

implied  contracts  of,  659. 

PROFITS, 

loss  of  as  damages  for  breach  of  contract,  420. 

as  damages  for  partial  breach  of  contract,  421. 

ownership  of  those  from  tenancy  by  entireties,  1341,  n. 

when  promoter  entitled  to,  1519. 

recovering  secret  from  promoter,  1519. 

considering  in  suit  for  breach  of  contract,  1720. 

action  for  future,  1722. 

considering  on  breach  of  contract,  1758. 

PROFITS  A  PRENDRE, 

distinguished  from  easements,  543,  n. 

PROHIBITION, 

penalty  implies,  1446. 
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PROMISE, 

must  be  supported  by  a  consideration,  4. 

what  amounts  to  one,  4. 

as  an  element  of  a  contract,  4. 

gratuitous  can  not  be  enforced  in  law,  5. 

unilateral  not  binding,  38. 

moral  obligation  will  not  support,  153. 

to  a  new  party  as  a  consideration,  159. 

supported  by  past  consideration,  161. 

claim  barred  by  statute  of  limitations  as  consideration  for,  162. 

made  to  prevent  breach  of  contract,  consideration  for,  166,  n. 

when  must  be  concurrent,  178. 

mutual  as  consideration,  178. 

consideration  for  one  to  pay  part  indebtedness,  180. 

marriage  as  consideration  for  that  of  third  person,  185. 

illustrations  of  as  consideration  for  marriage,  186. 

change  of  name  as  consideration  for,  189. 

effect  where  third  person  is  to  receive  beneiit  of,  189,  n. 

party  for  whose  benefit  they  are  made  suing,  200,  n. 

trust  as  consideration  for,  215. 

alternative,  performance,  241. 

how  affected  by  statute  of  frauds,  504. 

when  within  the  statute  of  frauds,  506. 

to  whom  it  must  be  made,  507. 

original  and  collateral  as  applied  to  statute  of  frauds,  508. 

when  binding  without  being  in  writing,  515. 

to  answer  for  party  not  competent  to  contraft,  515. 

stating  consideration  for  in  memorandum,  574. 

where  implied  raised  on  account  of  relationship,  653. 

how  construed,  726. 

founded  upon  illegal  consideration,  1422. 

action  by  third  person  on  that  to  another,  1713. 

PROMISE  OF  INDULGENCE, 
consideration  for,  173. 

PROMISEE, 

impossibility  caused  by,  239. 
disabling  promisor,  405. 

PROMISE  OF  MARRIAGE, 

no  liability  for  breach  of  by  infant,  1375. 

PROMISOR, 

effect  of  impossibility  catised  by,  240. 
effect  where  promisee  disables,  405. 
effect  of  ill  treatment  by  promisee,  406. 
effect  of  bankruptcy  or  insolvency  of,  407. 
construction  of  promise  by,  726. 
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PROMISSORY  NOTE, 

consideration  for  indorsement  of,  5. 
waiver  of  performance  of  conditions  precedent  in,  109. 
consideration  for  promise  to  release  surety,  169. 
agreement  to  extend  time  of  payment  of,  171,  172. 
•when  surety  released  by  extension  of  time,  172. 
consideration  for  one  given  in  compromise  of  disputed  claim,  175. 
validity  of  one  given  for  promise  to  marry,  182. 
validity  of  one  executed  in  consideration  of  naming  child,  189,  n. 
adequacy  of  consideration  for,  190. 
valid  patent  as  consideration  for,  192. 
for  past  services  without  consideration,  215. 
example  of  those  without  consideration,  215. 
due  on  Sunday  or  holiday,  304. 
when  suit  may  be  begun  on,  304. 
when  suflBcient  as  a  tender,  314. 
how  renewal  of  affects  vendor's  lien,  357. 
payment  by,  375. 

when  renewal  operates  as  payment,  379. 
conditional  given  to  railway  company,  401,  n. 

when  agreement  to  accept  less  than  face  value  good  accord  and  satis- 
faction, 424. 
given  in  compromise,  effect,  425. 

when  acceptance  of  amounts  to  an  accord  and  satisfaction,  430. 
discharging  by  giving  new  note,  442. 

accepting  third  party's  as  an  accord  and  satisfaction,  446. 
destruction  of  operating  as  release,  468. 
release  of,  472. 

when  imports  consideration,  521. 
when  sale  of  within  the  statute  of  frauds,  558. 
effect  of  law  of  place,  589. 
delivery  necessary  to  complete,  589. 
parol  evidence  to  prove  place  of  delivery,  589. 
effect  of  law  of  place  of  execution,  604. 
law  of  place  of  execution,  604. 
executed  and  delivered  on  Sunday,  604,  n. 
rule  for  computing  time  of  payment,  631. 
time  of  payment  of,  633. 
effect  where  falls  due  on  Sunday,  634. 
when  void  for  usury,  606. 
when  joint  and  when  several,  669. 
effect  of  death  of  joint  maker,  677. 
liability  of  estate  of  deceased  surety,  679,  680. 
construing  it  and  trust  deed  together,  713. 
for  court  to  decide  legal  effect  of,  743. 
restoring  consideration  in  suit  to  rescind,  792. 
canceling  for  failure  of  consideration,  840. 
rescission  of  that  procured  by  fraud,  848. 
enjoining  transfer  of  one  procured  by  fraud,  848. 
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PROMISSORY  NOTE— Contumed. 

effect  of  mistake  in  drafting,  865. 
power  of  corporation  to  make,  963. 
ultra  vires  as  a  defense  to,  997. 
execution  by  president  of  corporation,  1000. 
implied  power  of  treasurer  of  corporation  to  make,  1011. 
authority  of  president  of  corporation  to  transfer,  1011. 
director  taking  from  the  corporation,  1017. 

authority  of  president  or  secretary  of  corporation  to  execute,  1051. 
power  of  corporations  to  issue,  1054. 
validity  of  unauthorized  executed  by  corporation,  1056. 
corporate  officers  executing  unauthorized,  1056. 
authority  of  corporate  officer  to  issue  need  not  be  express,  1057. 
implied  power  of  corporation  to  make,  1058. 
showing  authority  to  indorse  for  corporation,  1058. 
of  insolvent  corporation,  1059. 
judgment  note  by  insolvent  corporation,  1060. 
power  of  president  of  corporation  to  make,  1061. 
executed  by  treasurer  of  corporation,  1064. 
of  railroad  manager,  1065. 

ambiguous  signed  by  superintendent  of  corporation,  1066. 
power  of  general  superintendent  of  corporation  to  make,  1066,  n. 
validity  of  one  in  favor  of  church,  1067. 
when  mutual  benefit  order  may  make,  1068. 
validity  of  one  given  by  municipality,  1138. 
given  on  composition  agreement,  validity,  1233. 

validity  of  those  in  pursuance  of  secret  agreement  with  creditors,  1242. 
of  married  woman,  validity,  1251. 
consideration  for  that  of  married  woman,  1284. 
married  woman's  for  purchase  of  real  estate,  1288,  n. 
married  woman's  in  reference  to  her  separate  estate,  1292. 
in  compliance  with  void  antenuptial  agreement,  1298. 
when  wife  liable  as  surety  on,  1304. 
effect  where  married  woman  signs  as  surety,  1305. 
consideration  for  extension  of  time,  1322. 
power  of  married  woman  to  release  indorsee,  1324. 
between  husband  and  wife,  1325. 
wife  indorsing  husband's,  1326. 
husband's  to  wife  under  California  code,  1327. 
when  married  woman  is  liable  on  that  of  firm,  1330. 
collecting  from  estate  of  married  woman,  1331. 
infant  ratifying  after  minority,  1348. 
validity  where  maker  is  of  unsound  mind,  1383. 
validity  of  that  executed  by  intoxicated  person,  1393. 
secured  by  duress  is  invalid,  1395. 
to  secure  immunity  from  arrest,  1395. 
secured  from  wife  by  threats,  validity,  1399. 
to  prevent  criminal  prosecutions,  1399. 
160 
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PEOMISSORY  T^OTS.— Continued. 
validity  of  forged,  1399,  n. 
for  fictitious  shares  of  stock,  1416. 

burden  of  proof  to  show  that  consideration  is  illegal,  1418. 
for  goods  to  aid  rebellion,  validity,  1422. 
growing  out  of  illegal  transaction,  validity,  1423. 
validity  of  those  given  to  prevent  prosecution,  1440. 
validity  of  that  given  for  sale  of  slave,  1442. 
validity  of  one  given  for  illegal  sale  of  liquors,  1558. 
founded  on  gambling  contract,  validity,  1469. 
validity  of  one  given  on  wager,  1480. 
to  pay  wager  where  lender  not  interested,  1482. 
to  secure  money  to  pay  on  gambling  contract,  1483,  1484. 
given  for  pools,  validity,  1488. 

given  to  secure  appointment  as  administrator,  1527. 
to  prevent  bidding  at  sheriff's  sale,  1538. 
given  to  stop  divorce  proceedings,  1545. 
validity  of  one  given  to  withhold  testimony,  1550. 
given  for  withdrawal  of  criminal  prosecution,  validity,  1548. 
to  stop  criminal  prosecution,  1549. 
validity  of  those  given  for  slaves,  1560. 
validity  of  that  given  on  Sunday,  1614,  n,  1618. 
action  on  one  given  on  Sunday,  1620. 
ratification  of  one  made  on  Sunday,  1627. 
effect  of  payment  on  that  made  on  Sunday,  1628. 
rule  at  common  law  as  to  one  made  on  Sunday,  1629. 
hona  fide  holder  of  one  made  on  Sunday,  1630. 
suing  all  parties  to  in  a  single  action,  1697. 
when  payment  must  be  demanded,  1703. 
when  demand  on  not  necessary,  1704. 
cancelling,  1730. 
founded  upon  illegal  agreement,  1740. 

PROMISSORY  WARRANTY, 
effect  of,  249. 

PROMOTER, 

knowledge  of  known  to  corporation,  1013. 
corporation  adopting  agreement  of,  1013. 
acting  in  double  capacity,  1018. 
corporation  ratifying  contract  of,  1030. 
corporation  liable  for  expenses  of,  1030. 
right  of  corporation  to  contract  with,  1030. 
liability  of  corporation  on  contract  of,  1031. 
when  is  treated  as  agent,  1031. 
personal  liability  of,  1032. 
ratification  of  contracts  of,  1032. 
binding  the  company  in  advance,  1032. 
corporation  adopting  contract  of,  1033. 
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enforcing  contract  of  against  the  corporation,  1033. 

implied  promise  to  pay  for  services  of,  1033. 

effect  of  fraud  of,  1044. 

recovering  secret  profits  from,  1519. 

when  profit-making  contracts  by  valid,  1419. 

validity  of  secret  contracts  by,  1519. 

compening  promoter  to  make  an  accounting,  1519,  n. 

PEOOF, 

of  express  and  implied  contracts,  14,  n. 

of  an  accord  and  satisfaction,  455. 

of  foreign  laws,  595. 

required  by  lex  fori  applicable,  597. 

how  made  of  express  or  implied  contracts,  639. 

of  parol  gift  of  land,  701. 

how  may  be  made  of  usage,  763. 

rule  as  to  proof  of  mistake,  860. 

of  mistake  must  be  clear,  861. 

sufficient  to  entitle  one  to  reformation,  870. 

sufficiency  of  for  specific  performance,  942. 

to  establish  corporate  identity,  973. 

of  corporate  existence,  1089. 

of  authority  of  corporate  officers  where  official  minutes  lost,  1050. 

of  school  district  contracts,  1147. 

must  correspond  to  allegations,  1682,  u. 

.PEOPEETY, 

misappropriation  of  public  property,  1157. 
right  to  buy  and  sell,  1674. 

PEOPOSAL, 

distinguished  from  advertisement,  36. 

what  is,  36. 

contained  in  tickets,  receipts,  etc.,  47. 

by  letter,  62. 

by  telegraph,  63. 

made  by  deed,  67. 

municipality  advertising  for,  1187. 

advertising  for  street  lighting,  1197. 

See  Offer  and  Accbptance. 

PEOSECUTION, 

validity  of  note  given  to  prevent,  1395,  1440. 
contracts  secured  by  threats  of,  1398. 
validity  of  note  for  withdr.awal  of,  1548. 
validity  of  agreement  to  stifle,  1550. 
damage  for  threats  of,  1685,  n. 
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PROSPECTUS, 

how  subscriptions  to  stock  aflected  by  recitals  in,  127. 

PROSTITUTE, 

validity  of  contract  for  her  board,  1555. 

PROTEST, 

tender  under,  328. 

eflect  of  payment  under,  364. 

■whether  payment  made  under  is  voluntary,  381,  n. 

when  should  be  made  on  Monday,  364. 

effect  of  payment  made  under,  667. 

PROVINCIALISMS, 

parol  evidence  to  explain,  739. 

PUBLIC, 

contracts  construed  liberally  in  favor  of,  726. 

corporation  abandoning  duty  to,  981. 

duty  of  corporation  to,  1108. 

compelling  railway  company  to  perform  duty  to,  1117. 

railroad  managers  as  trustees  for,  1514. 

fraud  on,  contracts  secured  by,  1526. 

injured  by  contract  in  restraint  of  trade,  1565,  1569. 

interest  in  gas  pipe  lines,  1579. 

railway  company  owes  duty  to,  1601. 

PUBLIC  AGENT, 

railroad  company  is  quasi,  1517. 

PUBLIC  AUCTION, 

warranty  in  sale  at,  257. 

illustrative  cases  of  contracts  to  stifle  bidding  at,  1540. 

validity  of  contract  to  prevent  bidding  at,  1538,  1539. 

PUBLIC  CONFIDENCE, 

validity  of  contract  founded  upon  violation  of,  1415. 

PUBLIC  CONTRACTS, 

competition  must  not  be  prevented,  1441. 

PUBLIC  CONVENIENCE, 

validity  of  grant  against,  1581. 

PUBLIC  CORPORATIONS, 

when  can  not  sell  their  franchises,  984. 

constitutional  provisions  affecting,  1658. 

bank  as,  1658. 

power  of  legislature  over,  1658. 

distinguished  from  private  corporations,  1658,  n. 

making  loans,  1660. 
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PUBLIC  DUTY, 

railway  companies  perform,  1510. 

PUBLIC  ENEMY, 

carrier  excused  from  acts  of,  219. 
validity  of  contracts  with,  1558. 

PUBLIC  HEALTH, 

municipality  contracting  for  benefit  of,  1141. 
power  of  state  in  reference  to,  1649. 
police  power  over,  1663. 

PUBLIC  IMPROVEMENTS, 

letting  contract  for  to  lowest  bidder,  1183,  1188. 
mandamus  \o  compel  collection  of  assessments  for,  1191. 
validity  of  grant  against,  1281. 

PUBLIC  INTEREST, 

in  sale  of  necessaries,  1582. 
validity  of  contract  against,  1588. 
duty  of  court  to  protect,  1590. 

PUBLIC  MORALS, 

police  power  over,  1663. 

PUBLIC  OBLIGATION, 

resting  upon  gas  company,  1168. 

PUBLIC  OFFICE, 

contract  to  secure  is  invalid,  1415,  1441. 
are  public  trusts,  1600,  n. 

PUBLIC  OFFICER, 

how  acts  of  affect  performance  of  contracts,  225. 

entitled  only  to  fees  fixed  by  laws,  157. 

when  may  accept  reward,  157. 

when  decision  final  as  to  municipal  contracts,  1183. 

validity  of  contract  to  pay,  1415. 

when  contracts  with  against  public  policy,  1599. 

agreement  to  secure  appointment  of,  1600. 

agreement  to  secure  resignation  of,  1600. 

contracting  for  part  of  stolen  property,  1602. 

can  not  assign  unearned  salary,  1603. 

illegal  agreements  regarding  fees,  1605,  1606. 

only  entitled  to  fees  allowed  by  law,  1606. 

compensation  for  collecting  taxes,  1606. 

fees  and  compensation  of  deputies,  1607,  1608. 

compensation  of  special  deputies,  1608. 

effect  of  election  or  appointment,  contract,  1643. 

power  of  legislature  over,  1643. 

See  Contracts  t3y  and  with  Public  Officers. 
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PUBLIC  POLICY, 

afiectiBg  contracts  concerning  inheritances,  194,  n. 

as  aSecting  validity  of  contracts,  591. 

how  validity  of  voluntary  assignment  affected  by,  602. 

how  affects  foreign  contracts,  615. 

when  contract  contrary  to,  900,  n. 

specific  performance  of  contract  against,  901. 

against  sale  of  corporate  franchises,  984,  n. 

against  lease  of  property  of  public  corporation,  985. 

voting  trust  agreements  against,  989. 

contracts  to  prevent  competition  not  against,  when,  998. 

when  railroad  leases  against,  1096. 

traffic  agreements  not  against,  1103. 

pooling  contracts  contrary  to,  1106. 

railway  contracts  to  prevent  competition  is  against,  1107,  1108. 

contract  in  restraint  of  trade  is  against,  1107. 

contract  preventing  competition  is  against,  1108. 

when  contract  by  health  board  is  against,  11.59. 

municipality  pleading  that  contract  is  against,  1164. 

municipal  contract  against,  1206. 

against  city  employe  making  commission  on  purchases,  1210. 

against  officers  contracting  with  themselves,  1210,  n. 

secretly  preferring  creditors  is  against,  1237. 

contracts  against  are  illegal,  1415. 

agent  buying  or  selling  for  himself  against,  1419. 

when  contract  in  restraint  of  trade  is  against,  1426. 

contracts  violating  statutes  are  against,  1441. 

illustrative  cases  of  contracts  against,  1441. 

courts  will  not  enforce  contract  against,  1443. 

wagering  contracts  against,  1466. 

no  presumption  that  contract  is  against,  1460. 

what  consolidation  of  corporations  is  against,  1461. 

Bohemian  oats  speculation  against,  1485. 

against  election  bets,  1490. 

definition  of,  1498. 

rule  where  it  is  doubtful,  1498. 

what  contracts  are  against,  1500. 

effect  of  judicial  decisions,  1500. 

to  regulate  interstate  commerce,  1500. 

lottery  schemes  are  against,  1501 . 

release  of  carrier  by  contract  is  against,  1502. 

contract  exempting  carrier  is  against,  1504. 

contract  from  negligence  is  against,  1507. 

contracting  against  statutory  liability  violates,  1510. 

marriage  brokerage  contract  against,  1512. 

when  agent's  contract  against,  1513. 

promoter's  secret  contracts  are  against,  1519. 

combination  to  increase  prices  is  against,  1520. 

railroad  agreements  preventing  competition  against,  1522. 
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railway  rebates  against,  1523. 

contracts  between  bidders  are  against,  1524. 

contracts  to  procure  legislation  against,  1529. 

lobbying  as  against,  1531. 

lobbying  contracts  contrary  to,  1532. 

contract  to  procure  testimony  is  against,  1536. 

subornation  is  against,  1537,  n. 

illustrative  cases  of  contracts  against,  1540. 

champertous  agreement  as  against,  1542. 

compounding  a  felony  is  against,  1548. 

courts  will  not  enforce  contracts  which  are  against,  1561. 

against  restraint  of  trade,  1562. 

monopoly  is  against,  1562. 

whether  violated  a  question  of  law,  1564. 

two  grounds  of  against  contracts  in  restraint  of  trade,  1565. 

when  contract  in  restraint  of  trade  against,  1567,  n. 

restraint  of  trade  in  certain  place  not  against,  1571. 

against  lightly  interfering  with  contracts,  1572,  n. 

in  favor  of  having  all  persons  employed,  1573,  n. 

combination  of  railway  company  against,  1581. 

contract  to  control  insurance  rates  not  against,  1582. 

favors  competition,  1583. 

against  combinations,  1586. 

test  for  determining  whether  contract  is  against,  1588. 

extortionate  contracts  against,  1592. 

restrictions  in  deed  not  against,  1596. 

contracts  with  public  officers  against,  when, 1599. 

against  officer  assigning  his  salary,  1603,  n. 

officer's  agreement  to  divide  fees  is  against,  1607. 

as  affecting  bounties,  1645. 

to  exempt  certain  property  from  execution,  1671. 

See  Contracts  Against  Public  Policy. 

PUBLIC  TRUST, 

misappropriation  of  property  held  for,  1157. 

property  subject  to  can  not  be  sold,  1157. 

validity  of  contract  founded  upon  violation  of,  1415. 

public  officers  are,  1600. 

taking  private  property  for,  1662. 

PUBLIC  WELFARE, 

how  affects  right  to  specific  performance,  901. 

PUBLICATION, 

validity  of  contract  for,  1441. 

PUBLISHERS, 

contracts  in  restraint  of  trade,  1573,  n. 
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PUFFERS, 

agreement  to  employ,  1539. 

PUNCTUATION, 

effect  in  construction  of  contracts,  730. 
when  court  may  insert  in  contract,  730. 
effect  of  in  construing  deeds,  736. 

PURCHASE, 

right  of  married  woman  to  acquire  property  by,  1292,  1293. 

PURCHASE-MONEY, 

lien  on  crops  to  secure,  358. 

effect  of  part  payment  of,  695,  n. 

action  in  equity  for,  912,  n. 

tender  of  deed  before  suit  for,  913. 

when  tender  of  excused,  924. 

vendee  tendering  in  reasonable  time,  924. 

effect  of  part  payment  on  right  to  specific  performance,  934. 

when  must  be  tendered  back,  841. 

how  payment  affects  right  to  specific  performance,  948. 

PURCHASE-MONEY  MORTGAGE, 
coverture  no  defense  to,  1322. 

PURCHASE-PRICE, 

where  title  proves  defective,  95. 

where  vender  can  sue  to  recover,  95. 

recovery  of  where  there  has  been  substantial  performance,  112. 

how  affected  by  destruction  of  the  property  in  conditional  sales,  141. 

law  of  place,  586. 

PURCHASER, 

furnishing  abstract  of  title,  95. 

must  exercise  right  of  approval  reasonably,  104. 

how  retaining  property  affects  breach  of  contract,  419. 

taking  possession  of  real  estate,  how  affects  statute  of  frauds,  532. 

what  constitutes  acceptance  by,  559. 

preventing  delivery,  effect,  693. 

option  to  return  property,  746. 

electing  to  rescind,  812. 

not  compelled  to  accept  doubtful  title,  911. 

See  Vendor  and  Phrchaseb. 

PURCHASERS  AT  FORECLOSURE  SALE, 
reorganizing  corporation,  1118. 

PURCHASER  FOR  VALUE, 

when  intended  wife  is,  184. 
assignee  is  not,  1246. 

PURSES, 

horse  races  for,  1493. 
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Q 
QUALITY, 

what  amounts  to  warranty  of,  258. 
implied  warranty  as  to,  276. 
warranty  as  to,  277. 

QUANTITY, 

what  words  have  reference  to,  86. 

delivering  that  contracted  for  in  sales,  244. 

when  contract  not  governed  by  that  named,  245. 

sales,  effect  of  "  more  or  less,"  245. 

effect  of  in  conveyances  of  real  estate,  351. 

when  essence  of  contract,  617. 

QUANTUM  MERUIT, 

recovering  on  where  contract  void  for  uncertainty,  73. 

building  contractor  recovering  on,  109. 

when  contractor  may  recover  on,  115. 

in  contracts  for  personal  services,  119. 

recovery  on  for  part  performance  of  contract  for  personal  services,  229. 

recovery  for  services  on,  582. 

when  corporation  liable  on,  648. 

where  gratuitous  services  were  accepted,  650. 

when  child  may  recover  on,  657. 

for  part  performance,  639. 

when  physician  may  recover  from  city  on,  1159. 

school  teacher  recovering  on,  1209,  n. 

infant  liable  on,  1367. 

when  infant  liable  on,  1367. 

for  services  rendered  under  unlawful  contract,  1456. 

for  work  done  on  Sunday,  1615. 

recovery  on,  on  implied  promise,  1681. 

recovery  on  where  written  contract  varied,  1689. 

recovery  on  for  part  or  substantial  performance,  1729. 

QUANTUM  VALEBAT, 
recovery  under,  582. 

QUASI  CONTRACTS, 

implied  in  law,  640. 

QUASI  CORPORATION, 
fire  district  as,  1138. 

QUASI  PUBLIC  AGENT, 

railroad  corporation  is,  1517. 
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QUESTION  OF  FACT, 

performance  of  condition  in  subscription  to  stock,  131. 

as  to  when  warranty  was  made,  160. 

time  of  forbearance  to  sue,  170. 

when  warranty  is,  259. 

when  performance  is,  293. 

whether  there  has  been  substantial  performance  usually  a  question  of, 

293. 
as  to  whether  order  was  accepted  as  payment,  370. 
■whether  bill  or  note  is  absolute  payment,  378. 
when  accord  and  satisfaction  is,  441. 
reasonable  time  for  delivery  after  sale,  617. 
when  mistake  is,  853. 

as  to  how  married  woman's  contract  was  made,  1250. 
as  to  whether  money  borrowed  by  wife  is  for  husband,  1275. 
wife's  suretyship  is,  1308 
as  to  what  is  work  of  necessity,  1617. 
custom  is,  1746. 
when  existence  of  partnership  is,  1750. 

QUESTION  OF  LAW, 

reasonable  time  in  which  offer  to  contract  should  continue,  44. 

what  amounts  to  acceptance,  49. 

whether  acceptance  by  part  contemplated,  61. 

meaning  of  "  more  or  less,"  83. 

whether  transaction  is  conditional  sale,  136. 

time  of  forbearance  to  sue,  170. 

when  warranty  is,  259. 

when  accord  and  satisfaction  is,  441. 

construction  of  a  release,  461. 

when  time  of  delivery  after  sale  is,  617. 

whether  penalty  or  liquidated  damages,  629. 

interpretation  of  oral  contract,  745. 

whether  contract  is  against  public  policy,  1564. 

reasonableness  of  contract  in  restraint  of  trade,  1571,  n. 

QUORUM, 

to  make  corporate  contracts,  953. 


R 


RACING  BETS, 

recovery  on,  1494. 
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RAILROADS, 

conditions  as  to  location  of,  129. 
street  can  not  be  wholly  taken  for,  1160. 
municipal  bonds  to  aid,  1177. 
effect  of  illegal  consolidation,  1451. 

RAILWAY  AID  BONDS, 

right  of  consolidated  company  to,  1131. 

when  ultra  vires  good  defense  to,  1177. 

when  may  be  issued,  1177,  1178. 

effect  of  irregularity  in,  1178. 

violating  state  constitution,  1179. 

when  those  issued  by  municipality  are  void,  1180. 

issued  jointly  by  municipalities,  1180. 

fraud  in  procuring  vote  for,  1181. 

proposition  to  issue  is  in  nature  of  a  contract,  1181. 

right  of  successor  of  original  company,  1181. 

enjoining  delivery  where  road  is  not  made,  1181. 

RAILWAY   BONDS, 

how  validity  of  affected  by  statute,  1109. 
guaranteeing  those  of  another  company,  1110. 

RAILWAY  COMPANY, 

effect  of  conditional  note  given  to,  401,  n. 

joint  liability  for  collisions,  491. 

obtaining  release  from  injured  person  through  fraud,  496. 

effect  of  release  by  member  of  relief  department,  498. 

how  affected  by  custom  and  usage,  751. 

how  bill  of  lading  affected  by  custom  and  usage,  702. 

effect  of  false  representation  by,  797. 

specific  performance  of  contract  of,  888. 

power  of  land  company  to  acquire  stock  in,  967. 

authority  of  president  of,  1009. 

when  bound  for  attorney's  services,  1034. 

when  no  power  to  lease  its  line,  1096. 

power  to  lease,  1096. 

relation  of  landlord  and  tenant  between,  1097. 

merging  their  lines,  1099. 

when  may  execute  mortgage,  1100. 

joint  agreement  to  operate  as  single  line,  1104. 

contracting  to  carry  beyond  its  line,  2104,  n. 

no  authority  to  maintain  canal,  1104,  n. 

establishing  joint  through  rates,  1105. 

right  to  make  pooling  contracts,  1106. 

ownership  of  parallel  and  competing  lines,  1107. 

guaranty  of  another  company's  bonds,  1110. 

enjoining  them  from  purchasing  other  lines,  1111. 

liability  of  de  facto,  1113. 
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may  mortgage  future  property,  1113. 

can  not  escape  public  duties  by  executing  lease,  1114. 

liability  pending  receivership,  1114. 

amount  of  money  it  may  borrow,  1116. 

compelling  it  to  operate  entire  line,  1117. 

municipal  corporation  taking  stock  of,  1177. 

municipal  corporations  subscribing  for  stock  in,  1178. 

power  of  township  to  assist,  1179. 

right  of  successor  to  railway  aid  bonds,  1181. 

contracts  of  municipal  corporations  with,  1204. 

contracting  with  employes  for  exemption  from  damages,  1504. 

giving  reduced  rates,  1506. 

contracting  against  liability  for  fire,  1510. 

perform  public  duty,  1510. 

superintendent  making  contract  against  his  company,  1514. 

manager  making  contract  against,  validity  of,  1514. 

quasi  public  agent,  1517. 

agreeing  to  build  railroad  station  at  particular  place,  1517. 

validity  of  agreements  preventing  competition,  1522. 

contracting  to  give  steady  employment,  1525. 

agreeing  not  to  compete,  1564. 

granting  exclusive  right  of  way  to  telegraph  company,  validity,  1579, 

combination  of  is  against  public  policy,  1581. 

exclusive  contract  for, sleeping  cars,  1593. 

owes  a  duty  to  the  public,  1601. 

liable  for  damages  by  fire,  1649. 

compelling  them  to  abolish  grade  crossings,  1649. 

requiring  them  to  construct  fences  and  cattle  guards,  1649,  n. 

can  not  transfer  immunity  from  taxation,  1655. 

See  CoNTKACTS  OF  Eailkoad  Companies. 

RAILROAD  CONTRACTS, 

enforcing  inequitable,  896. 

RAILWAY  CUSTOMS  , 

effect  of  on  contracts,  755. 

RAILROAD  EMPLOYES, 

effect  of  release  by,  498. 

RAILROAD  FARE, 

effect  of  tender  of,  337. 

RAILROAD  LEASES, 
as  contracts,  1096. 


See  Leases. 


RAILROAD  LOANS, 

on  mortgage  bonds,  1116. 
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notes  and  checks  of,  1065. 

RAILROAD  MORTGAGE, 

See  Mortgages. 

RAILROAD  RATES, 

determining  reasonableness  of,  1522. 

RAILWAY  REBATES, 

validity  of  agreement  to  give,  1523. 

RAILWAY  RELIEF  DEPARTMENT, 
effect  of  release  by  member  of,  498. 

RAILWAY  RULES, 

as  part  of  contract,  1096. 

RAILWAY  SHARES, 

enforcing  sale  of,  955,  n. 

RAILROAD  STATIONS, 

validity  of  contract  to  build  at  particular  place,  1517. 

RAILWAY  TICKET, 

warranty  as  to  genuineness  of,  275. 
effect  on  conditions  on  back  of,  613,  n. 

RAILROAD  TRACK, 

specific  performance  of  contract  to  build,  888. 

RATES, 

determining  reasonableness  of  railroad,  1522,  n. 

RATIFICATION, 

of  deed  procured  by  fraud,  95. 

of  unauthorized  act,  164. 

of  gratuitous  subscription  after  money  expended  on  faith  of,  205. 

of  payment  by  stranger,  369,  n. 

of  compromise  unfairly  secured,  433. 

of  composition  agreement  of  creditor,  444. 

of  an  accord  and  satisfaction  by  a  stranger,  453. 

of  an  accord  and  satisfaction,  454,  455. 

of  fraud,  810. 

of  contract  obtained  by  fraud,  824. 

effect  on  rescission  and  cancellation,  824. 

by  wife  of  husband's  acts,  941. 

of  agent's  acts,  1000. 

of  lease  made  by  agent,  1001. 

of  unauthorized  acts  of  corporate  officers,  1004. 

of  agent's  contracts,  1006. 
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by  stockholders  of  unauthorized  contract,  1006 

of  contract  by  admission  in  pleading,  1006, 

of  contract,  when  may  be  rescinded,  1018. 

of  sale  by  director  to  himself,  1022. 

of  directors'  action  in  regard  to  salaries,  1023. 

of  officers'  action  in  fixing  salaries,  1023. 

of  contract  with  director,  1024. 

of  contracts  of  promoters,  1030,  1032. 

corporation  ratifying  promoters'  contracts  after  organization,  1032. 

of  contract  of  promoters,  1033. 

of  mortgage  by  part  payment,  1069. 

acquiescence  constituting,  1072. 

by  directors,  of  corporate  mortgage,  1072. 

of  unauthorized  bonds  and  mortgage,  1109. 

of  agreement  of  consolidation,  1128. 

by  acquiescence,  1145. 

of  fraudulent  contract  by  municipality,  1145. 

of  unauthorized  contract,  1150,  n. 

by  municipality  of  ultra  tires  and  informal  contract,  1161. 
of  unauthorized  acts  of  agents,  1162. 
of  contract  of  mayor,  1164. 
'   by  electors  of  unauthorized  city  contract,  1192. 
by  married  woman,  after  emancipation,  li52. 
by  infant  on  becoming  of  age,  12;i2. 
by  lunatics  on  return  of  sanity,  1252. 
of  void  contracts  by  woman  after  discoverture,  1253. 
by  wife  of  husband's  sale  of  her  jiersonal  property,  1289. 
by  wife  of  husband's  act  for  her,  1296. 
of  antenuptial  contract  after  marriage,  1301. 
by  wife  of  husband's  sale  of  her  personalty,  1324. 
of  executed  contract  by  infant,  1344,  n. 
inferred  from  acts,  1347. 
when  not  implied  from  lapse  of  time,  1347. 
consideration  for  infant's,  1348. 
by  infant,  what  sufficient  to  constitute,  1348. 
of  contract  made  during  infancy,  1349,  n. 
of  mortgage  by  recitals,  1350. 
infant's  acquiescence  as,  1352. 
of  contracts  illegal  by  statute,  1453,  1454. 
may  be  in  many  ways,  1356. 
when  can  not  take  place  during  minority,  1361. 
mechanic's  lien  on  infant's  property,  1371. 
of  note  secured  by  duress,  1399. 
of  contract  against  public  policy,  1604. 
of  contract  made  on  Sunday,  1626. 
when  Sunday  contract  may  be  ratified,  1627. 
of  note  made  on  Sunday,  1627. 
of  sale  by  retention  of  property,  1628. 
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of  sealed  contract  by  third  person,  effect,  1692. 
after  discovery  of  fraud,  1770,  n. 

READ, 

effect  of  failure  to  read  contract,  91. 
duty  to  read  contract,  818. 

REAL  ACTIONS, 
release  of,  473. 

REAL  ESTATE, 

merger  of  mortgage  in  the  legal  title,  20. 

"more  or  less"  in  descriptions  of,  85. 

examples  of  conditions  precedent  to  conveyance  of,  93. 

conveyance  prohibiting  sale  of  liquor,  93. 

buildings  erected  on  without  consent  can  not  be  removed,  156. 

efiect  of  promise  to  convey  on  marriage,  181 . 

marriage  as  consideration  for  conveyance  of,  182,  184. 

grantee  assuming  mortgage  on,  202. 

consideration  where  grantee  is  to  sell  for  benefit  of  grantor,  215. 

vendee's  tender  and  demand  of  performance,  334. 

contracts  for  sale  of,  341. 

what  is  perfect  title  to,  345. 

when  title  is  marketable,  345,  346. 

illustration  of  unmarketable  titles,  349. 

sales  in  gross,  351. 

effect  of  conflict  in  description  of,  352. 

vendor's  lien  on,  356. 

equitable  mortgage  on,  360. 

breach  of  contract  by  conveyance  to  third  person,  403. 

how  statute  of  frauds  affects  contracts  relating  to,  526. 

contract  for  exchange  of  must  be  in  writing,  526. 

partition  within  statute  of  frauds,  526. 

parol  partition  of,  526. 

invalid  verbal  contracts  as  to,  527. 

sufficiency  of  written  contract  in  reference  to,  527. 

husband  ratifying  transfer  to  wife,  528. 

what  not  an  interest  in  within  statute  of  frauds,  529. 

mortgagee's  interest  not  within  statute  of  frauds,  529. 

when  parol  partition. of  valid,  530. 

effect  of  parol  contract  for  sale  of,  531. 

parol  contract  for  sale  of,  532. 

parol  sales  of  in  North  Carolina,  533. 

who  may  avoid  parol  contract  for  sale  of,  533,  n. 

when  contract  for  exchange  of  not  within  statute  of  frauds,  535. 

specific  performance  of  contract  for  sale  of,  535. 

what  included  in,  540. 

where  grass  or  trees  become  chattels,  540. 

when  growing  crops  regarded  as  a  part  of,  541. 
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license  to  enter  on,  statute  of  frauds,  542. 

when  buildings  are  not,  544. 

how  to  create  partnership  to  deal  in,  545. 

when  that  of  partnership  personal  property,  545. 

parol  evidence  to  show  partnership  in,  545. 

memorandum  as  to  sale  of,  572. 

sufficiency  of  memorandum  for  sale  of,  573. 

law  of  place  governing  transactions  relating  to,  599. 

when  time  is  of  essence  of  contracts  concerning,  623. 

implied  agreement  for  use  and  occupation,  642. 

part  performance  of  parol  contract  for  sale  of,  690,  n. 

validity  of  parol  gift  of,  701. 

conveyance  of  carries  buildings,  736. 

when  conveyance  of  defeated  by  bad  description,  736. 

effect  of  conveyance  to  another  after  contract  of  sale,  788. 

tender  by  vendor  in  suit  to  rescind  conveyance,  793. 

effect  of  conveyance  of  that  which  one  does  not  own,  805. 

rescinding  sale  of  for  fraud  of  vendor,  811. 

rescinding  sale  for  purchaser's  fraud,  813. 

test  of  grantor's  capacity,  838. 

conveyance  of  given  for  illegal  purpose,  841. 

correcting  mistakes  in  deeds,  850. 

mistake  of  scrivener  in  drafting  deed,  865. 

deed  conveying  that  not  owned  by  grantor,  867. 

mistake  in  deed  from  husband  to  wife,  869. 

making  deed  cover  that  intended  to  be  conveyed,  870. 

specific  performance  of  contract  to  convey,  879. 

specific  performance  of  contract  to  purchase,  885. 

specific  performance  of  contract  for  sale  of,  890. 

mutuality  in  contract  for  sale  of,  890. 

presumption  as  to  location  when  contract  silent,  893,  n. 

specific  performance  of  contract  concerning,  908. 

marketable  title  considered,  909,  910. 

purchaser  not  compelled  to  accept  doubtful  title,  911. 

delay  of  vendor  in  tendering  title,  when  not  laches,  914. 

vendee  waiving  defect  of  title,  915. 

effect  of  restriction  as  to  use  of,  920. 

enforcing  purchase  of  part  of,  921. 

speculative  contract  relating  to,  926. 

when  contract  relating  to  should  be  enforced,  930. 

how  location  affects  right  to  specific  performance,  931. 

specific  performance  where  description  of  imperfect,  932. 

how  description  of  affected  by  metes  and  bounds,  932. 

effect  of  conflict  in  description  of,  932,  n. 

effect  of  incomplete  boundaries  in  description  of,  933. 

parol  evidence  to  complete  description  of,  933. 

enforcing  option  by  specific  performance,  936. 

third  person  enforcing  conveyance  of,  937. 
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-wife  ratifying  husband's  sale  of,  941. 

enforcing  oral  agreement  to  sell  or  lease,  942. 

part  performance  of  parol  contract  to  convey,  942. 

enforcing  oral  contract  for  sale  of,  943. 

parol  agreement  in  reference  to  must  be  certain  and  definite,  946. 

vendor  as  trustee  for  vendee,  959. 

enforcing  parol  gift  of,  961. 

agent  taking  title  in  his  own  name,  1007. 

power  of  municipality  to  purchase,  1139,  n. 

when  municipal  corporation  may  convey,  1157. 

city  taking  subject  to  annuity  or  life  estate,  1172,  n. 

building  association  can  not  deal  in,  1211. 

power  of  married  woman  over  hers,  1253. 

conveyance  by  husband  to  wife,  1257. 

husband  purchasing  with  wife's  money,  1261. 

husband  making  improvements  on  wife's,  1265. 

wife  conveying  to  husband,  1267. 

when  married  woman  may  hold,  1271,  1274. 

married  woman  may  buy  on  credit,  1272. 

wife's  taken  in  husband's  name,  effect,  1278. 

promissory  note  of  married  woman  for  purchase  of,  1288,  n. 

wife's  right  of  disposition,  1310. 

contract  of  married  woman  conveying,  1312. 

how  married  woman  can  convey,  1312. 

husband  consenting  to  wife's  conveyance,  1312. 

wife's  contracts  to  convey,  1314. 

direct  conveyances  between  husband  and  wife,  1315. 

rule  in  New  York  as  to  conveyances  between  husband  and  wife,  1317. 

conveyances  by  wife  after  separation  from  husband,  1320. 

conveying  in  contemplation  of  marriage,  1321. 

conveying  that  of  feme  covert,  1321,  n. 

conveying  on  separation  between  husband  and  wife,  1336. 

conveyance  by  surviving  wife,  1337,  n. 

effect  of  conveyance  by  husband  alone,  1338. 

alienation  of  estates  by  entireties,  1340. 

husband  and  wife  taking  as  joint  tenants,  1340. 

husband  and  wife  taking  as  tenants  in  common,  1340. 

purchase-price  paid  by  wife,  title,  1341. 

effect  of  divorce  on  tenancy  by  entirety,  1342. 

right  of  infant  wife,  1357. 

conveyance  secured  by  threats,  1400. 

selling  lunatic's  to  pay  debts,  1409. 

when  sale  unlawful,  1447,  n. 

judgment  lien  on  purely  statutory,  1668. 

commission  for  sale  of,  1721. 

rescission  of  contract  for  sale  of,  1768. 

See  Vendor's  Lien  ;  Dbed. 
161 
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validity  of  agreement  to  divide  commissions,  1516. 

REAL  ESTATE  CONTRACTS, 

how  question  of  title  affects,  341. 
title  founded  on  adverse  possession,  342. 
title  from  a  stranger,  343. 
duty  of  vendor  to  remedy  defects  in,  344. 
duties  of  vendor  as  to  showing  title,  347. 
burden  of  proof  to  show  title,  348. 
specified  land  to  be  conveyed,  350. 
conflict  in  description,  352. 
compensation  for  deficiencies,  353. 
registration  of,  354. 

REASONABLE  CONSTRUCTION, 
when  must  be  adopted,  708. 

REAL  PARTY  IN  INTEREST, 
must  sue,  200. 

REASONABLE  SUM, 

tender  of  by  passenger  on  street  railway,  337. 

REASONABLE  TIME, 

when  offer  continues  for,  44. 

for  acceptance  by  telegraph,  63,  n. 

for  consignee  of  goods  to  inspect  them,  97. 

where  no  definite  time  is  specified,  80. 

to  perform  condition  in  subscription  to  stock,  131. 

for  performance  of  conditions,  133. 

forbearance  to  sue  for  a,  170. 

in  which  to  exercise  option,  258. 

to  calculate  amount,  upon  a  tender,  310. 

for  vendor  to  exhibit  title  to  his  vendee,  348. 

for  payment  of  contract,  416. 

for  vendee  to  reject  title  of  goods,  418. 

for  debtor  to  comply  with  composition,  444. 

for  vendee  to  repudiate  delivery  of  goods,  561. 

for  delivery,  570. 

in  which  to  make  delivery,  617. 

to  ask  for  a  rescission,  795,  n. 

for  performance,  810. 

to  take  advantage  of  fraud,  812. 

in  which  to  ask  for  relief  from  fraud,  819. 

vendee  demanding  deed  in,  924. 

for  receiver  to  assume  leases,  1115. 

for  infant  to  disafiirm  contract,  1348. 

infant  has  in  which  to  make  disaffirmance,  1356. 


INDEX.  2541 

[Beferences  are  to  Sections,  Vol.  I,  §§  I-849,  Vol.  II,  §§  850-1779.] 
EEASONABLE  TIWE— Continued. 

for  infant  wife  to  avoid  or  affirm  contract,  1357. 

for  infant  to  disaffirm  after  majority,  1358. 

for  infant  to  avoid  contracts,  1358. 

to  make  claim  for  loss  by  carrier,  1507. 

to  act  after  discovery  of  fraud,  1770,  n. 

REASONABLENESS, 

as  affecting  validity  of  contract  in  restraint  of  trade,  1567. 
REBATES, 

validity  of  contract  to  secure,  1450. 

validity  of  agreement  by  railway  company  to  give,  1523. 

RECEIPTS, 

when  may  be  varied  by  parol  evidence,  32,  n. 

pro|>osal  to  contract  contained  in,  47. 

excluding  oral  warranty,  273. 

not  always  contracts,  273. 

when  may  be  demanded  on  tender,  322. 

right  to  demand  on  making  of  tender,  322. 

effect  of  where  payment  is  by  check,  271. 

definition  and  effect  of,  383. 

when  conclusive,  383. 

effect  of  those  in  full,  384. 

effect  of  one  under  seal,  386. 

strangers  not  bound  by,  387. 

in  full  as  an  accord  and  satisfaction,  435. 

sufficient  to  constitue  release,  466. 

parol  evidence  to  vary  or  contradict,  467,  n. 

effect  on  statute  of  frauds,  559. 

as  part  of  contract,  575,  n. 

explaining  by  parol  evidence,  782. 

RECEIPT  IN  PULL, 
effect  of,  384. 

in  payment  of  disputed  claim,  385. 
slight  evidence  sufficient  to  vary,  385. 

RECEIVERS, 

liability  of  corporation  pending  receivership,  1114. 

when  bound  by  terms  of  leases,  U15. 

liability  of  those  where  railroad  embraces  leased  lines,  1115. 

asking  leave  to  enter  into  reorganization  scheme,  1120. 

theory  and  object  of  receiverships,  1120,  n. 

of  building  association,  duty,  1212. 

effect  of  appointment  for  building  and  loan  association,  1228. 
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effect  of  those  in  corporate  charter  or  prospectus,  127. 

effect  of  those  in  deed  as  to  payment,  387,  n. 

effect  of  those  qualifying  a  release,  479. 

estoppel  to  question  those  in  municipal  bonds,  1173. 

when  those  in  bonds  not  binding,  1174,  n. 

effect  of  those  in  funding  bonds,  1174. 

in  bonds  creating  an  estoppel,  1179. 

effect  of  in  post-nuptial  settlements,  1303. 

ratifying  mortgage  by,  1350. 

RECONCILIATION, 

effect  on  contract  of  separation,  1336. 

RECORD, 

contracts  of   17. 

implied  contract  founded  on,  640,  n. 

fraud  in  keeping  mortgage  off  of,  1071. 

RECORDING, 

of  deed  held  sufficient  delivery,  9,  n. 
conditional  sales,  142. 

RECOUPMENT, 

of  damages,  106. 

of  damages  for  failure  to  perform  building  contract,  115. 

RECOVERY, 

for  part  performance  of  contract  for  personal  services,  120,  121,  228. 

where  performance  rendered  impossible,  235. 

for  substantial  performance  of  building  contract,  293. 

of  compulsory  payments,  365. 

when  barred  by  an  accord  and  satisfaction,  437. 

where  none  for  part  performance,  694. 

RECOVERY  PRO  TANTO, 

on  impossible  contracts,  226. 

illustrations  of  on  contracts  for  personal  services,  228. 

on  part  performance  of  contract  for  personal  services,  228. 

RECRUITING  BUSINESS, 

validity  of  contracts  in  furtherance  of,  1557. 

RECRUITS, 

validity  of  agreement  to  furnish,  1587. 

REDEMPTION, 

tender  in  actions  for,  338. 
from  foreclosure  sale,  1670. 
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compared  with  rescission,  791. 

jurisdiction  of  equity  to  decree,  850,  851. 

nature  and  effect  of,  852. 

for  mutual  mistake  or  fraud,  853. 

complaint  for,  853. 

against  sureties,  854. 

contract  not  reformed  into  a  new  one,  855. 

effect  of  mistake  as  to  legal  effect,  856. 

court  will  not  make  instrument  by,  856. 

contracts  not  reformed  to  prejudice  of  third  persons,  857. 

vested  rights  protected,  857. 

as  against  purchaser  at  sheriff's  sale,  858. 

for  mistake,  859. 

rule  as  to  diligence,  859. 

not  granted  upon  probability,  859. 

rule  as  to  proof  of  mistake,  860. 

clear  proof  of  mistake,  861. 

not  granted  upon  probability,  861,  n. 

of  certificate  of  acknowledgment,  862. 

of  policies  of  insurance,  862,  n. 

plaintiff  to  prove  mistake,  863. 

of  executor's  bond  for  mistake,  864. 

of  voluntary  deed,  864. 

on  account  of  scrivener's  mistake,  865. 

for  mistakes  in  reducing  to  writing,  866. 

contracts  with  corporations,  867. 

of  deed  for  misdescription,  868. 

misdescription  of  land,  869. 

rule  as  to  consideration,  869. 

when  carefully  drawn  instrument  not  subject  to,  870. 

on  what  proof  equity  will  grant,  870. 

when  demand  not  necessary,  870. 

where  instrument  wants  seal  of  witness,  871. 

considering  two  instruments  together,  871. 

when  unnecessary,  872. 

where  there  is  remedy  at  law,  872. 

of  insurance  policy,  873. 

effect  of  false  representation  of  complainant,  873. 

requisites  of  complaint  for,  874. 

as  to  warranty  in  insurance  policy,  875. 

on  account  of  insurance  agent's  mistake,  876. 

parties  to  suit  for,  877. 

before  decreeing  specific  performance,  895. 

REFRESHMENT  HOUSES, 

power  of  railway  company  to  maintain,  1104,  n. 


2544  INDEX. 

[Beferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779. 1 
EEFUSAL, 

of  offer  to  contract,  46. 

REFUSAL  TO  PERFORM, 
illustrative  cases  of,  410. 
retraction  of,  415. 

REGISTRATION, 

as  affecting  delivery  of  deed,  8. 

when  does  not  show  that  deed  was  delivered,  9. 

REGISTRATION  OF  STOCK, 
when  required,  1045. 

REGISTRY  LAWS, 

effect  of  failure  to  comply  with  in  conditional  sales,  142. 

REJECTION, 

what  amounts  to  of  an  offer  to  contract,  45. 
when  conditional  acceptance  amounts  to,  54. 
limitations  upon  the  right  of,  106. 

RELATION  OF  PARTIES, 

considering  in  construing  contracts,  712. 

RELATIONSHIP, 

law  raising  implied  contract  on  account  of,  653. 

RELEASE, 

contractor  securing  from  sub-contractors,  293. 

when  demand  for  destroys  tender,  320,  n. 

of  one  joint  debtor,  effect,  451. 

definition  of,  456. 

consideration  for,  457. 

parol  evidence  to  show  consideration  for,  457. 

who  may  make,  458. 

power  of  partner  to  execute,  458. 

by  joint  executor  or  administrator,  458. 

under  seal,  459. 

distinguished  from  an  accord  and  satisfaction,  459. 

what  words  make  a,  460. 

of  dower,  words  necessary,  460. 

effect  of  employing  legal  terms  in,  461. 

illustrative  cases  of,  461. 

construction  of,  461. 

effect  at  law,  462. 

estoppel  by,  462. 

effect  of  that  executed  by  guardian,  462. 

effect  on  setting  it  aside,  463. 

effect  in  equity,  463. 
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setting  aside  for  fraud,  463. 

in  equity,  464. 

equity  upholding  parol,  464. 

indorsement  and  entry  of  operating  as,  465. 

receipts  and  written  memoranda  sufficient  to  constitute,  466. 

■where  written  release  not  controlled  by  parol  evidence,  467. 

destruction  of  the  obligation,  468. 

delivery  of  the  obligation,  469. 

distinguished  from  gift,  469,  n. 

voluntary  declarations,  470. 

what  will  amount  to  an  equitable,  470. 

of  bills  and  notes,  472. 

of  actions,  473. 

of  debts,  474. 

of  dower,  475. 

of  all  demands,  efiect,  476. 

of  accessory  and  consequential  matters,  477. 

what  a  general  release  does  not  cover,  478. 

effect  of  recitals  qualifying  it,  479. 

how  to  be  construed,  479. 

how  affected  by  that  which  was  contemplated  by  the  parties,  479. 

effect  of  blank  in,  480. 

avoiding  for  failure  to  make  stipulated  payments,  481. 

may  be  contingent,  481. 

covenant  not  to  sue  as,  482. 

covenant  not  to  sue  for  a  definite  time,  483. 

of  sureties,  484. 

when  extension  of  time  to  debtor  does  not  release  surety,  485. 

of  a  co-debtor,  486. 

of  joint  and  several  debtors,  487. 

of  co-tort  feasor,  488. 

statutory  provisions,  490. 

express  reservation  of  remedy  against  co-debtors,  by  one  joint  debtor, 
491. 

covenant  not  to  sue  a  co-debtor  on  obtaining,  492. 

by  a  co-creditor,  493. 

fraud  or  mistake  in,  494. 

illustrative  cases  of  those  obtamea  by  fraud,  495. 

when  fraudulent  bars  an  action  on,  496. 

legal  effect  of  one  procured  by  undue  influence,  497. 

effect  of  that  by  member  of  railway  rehef  department,  498. 

by  railroad  employes,  498. 

by  deed  poll  or  indenture,  500. 

instructions  for  drafting,  500. 

who  should  be  parties  to,  500. 

pleading,  501. 

when  need  not  be  set  aside,  501. 

when  governed  by  place  of  performance,  592. 
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of  joint  debtor,  effect  of,  675. 
how  construed  in  equity,  675. 
tender  in  suit  to  rescind,  794. 
how  to  set  up  as  a  defense,  1787. 

RELEASE  OF  DOWER, 

is  good  consideration,  191. 

RELEASE  OF  LEGACY, 
rescinding,  803. 

RELEASE  OF  MORTGAGE, 
under  seal,  459,  n. 

RELEASE  OF  SURETY, 

when  extension  of  time  amounts  to,  485. 

RELIGIOUS  INSTITUTION, 

gratuitous  subscription  to,  205. 

RELINQUISHilENT  OF  LIEN, 
statute  of  frauds,  517. 

REMAINDER-MAN, 

effect  of  conveyance  by,  938. 

REMEDIAL  STATUTES, 

acting  retroactively,  1635. 

REMEDY, 

for  services  rendered  under  voidable  contract,  582. 

law  governing,  585. 

law  of  forum  governs,  595. 

statute  of  limitations  of  forum  apply  to,  596. 

matters  affecting,  598. 

law  of  set-oft  applies  to,  598. 

on  joint  and  several  contracts,  685. 

election  of,  812. 

how  affected  by  lack  of  knowledge,  820. 

specific  performance  on  damages,  878. 

for  ultra  vires  lease  or  sale  of  franchise,  984. 

limiting  time  to  exercise  by  contract,  1509. 

validity  of  laws  affecting,  1667. 

power  to  change,  1667. 

is  not  a  vested  right,  1667. 

change  of  not  impairment  of  contract,  1667. 

changing,  constitutional  provisions,  1668. 

can  not  be  taken  away  entirely,  1672. 

statutes  of  limitations  affecting,  1672. 
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when  party  has  two,  1714. 

preventing  performance,  damages  aa  sole  remedy,  1716. 

when  action  for  breach  of  contract  only  remedy,  1718. 

on  promise  to  forbear  suit,  1739. 

equitable  better  than  legal  remedy,  1753. 

REMEDY  AT  LAW, 

reformation  where  there  is,  872. 

no  specific  performance  where  there  is,  879. 

specific  performance  where  there  is  none,  882. 

for  breach  of  sale  of  personalty,  955. 

after  dismissing  suit  for  specific  performance,  962. 

equity  will  not  interfere  where  there  is,  1752. 

no  specific  performance  where  there  is,  1765. 

REMOVAL, 

of  cases  to  federal  court,  1126. 

RENEWAL, 

of  note,  effect  on  payment,  379. 

RENEWAL  NOTE, 

effect  of  mistake  in  drafting,  865. 

authority  of  president  of  corporation  to  execute,  1072. 

RENT, 

promise  of  indulgence  in  payment  of,  173. 

where  lease  has  been  assigned,  198. 

recovery  after  destruction  of  building  by  fire,  234. 

where  tender  of  must  be  made,  329. 

when  leasee  can  not  defeat  action  for  by  relj'ing  on  statute  of  frauds, 

534. 
loss  of  as  affecting  measure  of  damages,  628. 
liability  of  city  for  water  rent,  1203. 
married  woman  giving  to  her  husband,  1267. 
from  estates  by  entireties,  1341,  n. 
infant  receiving  after  majority,  1347. 
liability  of  infant  for,  1368. 
for  house  used  as  brothel,  1555. 
on  lease  of  property  for  immoral  purposes,  1556. 

RENTS  AND  PROFITS, 

accounting  for  on  specific  performance,  959. 
when  vendor  must  account  for,  959. 

RENUNCIATION  OF  CONTRACT, 
on  ground  of  insolvency,  408. 
effect  of,  409. 
when  action  may  be  commenced  on,  411. 
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American  rule  as  to,  411. 

as  ground  for  treating  contract  rescinded,  412. 
notice  of,  413. 

must  be  absolute  and  unequivocal,  413. 
notice  of  retraction  of,  415. 
as  cause  for  not  performing  conditions  precedent,  415. 

EEORGANIZATION, 

by  creditors  and  shareholders,  1118. 

nature  and  purpose  of,  1118. 

definition  of,  1118. 

effect  of,  1119. 

court  approving  plan  of,  1120. 

not  unfavorably  regarded,  1121. 

when  stockholders  bound  by,  1121. 

■when  stockholders  estopped  to  question,  1121. 

distinguished  from  merger,  1122. 

right  to  stock  after,  1123. 

rights  of  stockholders  after,  1123. 

See  Consolidation. 

REPEAL  OF  STATUTE, 

how  affects  contract  rights,  24. 

REPLEVIN, 

as  action  against  an  infant,  1369. 
of  horse  sold  on  Sunday,  1621. 

REPLEVIN  BOND, 

no  liability  on  -where  prosecution  stopped  by  death  of  defendant,  225. 
REPLY, 

new  matter  in  plaintiff's  reply  to  the  answer,  1743. 

REPUDIATION, 

what  amounts  to  notice  of,  413. 

REPUGNANCY, 

effect  of  in  construction  of  contracts,  718. 
reconciling  that  in  deed,  735. 

REPRESENTATIONS, 

as  consideration,  183. 

insurance  warranty  distinguished  from,  249. 

affirmative  and  promissory,  240. 

illustrations  of  in  insurance  policies,  250. 

what  is  in  insurance  policy,  251. 

doubtful  warranties  construed  to  be,  251. 

rescission  on  account  of  fraudulent,  797. 

as  to  material  fact,  798. 

effect  of  those  as  to  value,  1439, 
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REPRESENTATIONS  OP  VALUE, 

effect  of,  799. 

estoppel  of  person  making,  1173,  n. 

REQUEST, 

as  affecting  consideration,  161. 

effect  of  services  rendered  without,  649. 

for  services  to  third  person,  effect,  652. 

RES  JUDICATA, 

when  judgment  amounts  to,  22. 

RESCISSION  AND  CANCELLATION, 
damages  as  remedy,  789. 

when  fraudulent  representations  not  ground  for  rescission,  789. 
equity  jurisdiction  over,  789. 
rescission  to  prevent  multiplicity  of  suits,  790. 
rescission  compared  with  reformation,  791. 
restoring  benefits  on  rescinding  contract,  792. 
restoring  the  consideration,  793. 
of  contract  for  support,  793. 
keeping  tender  good,  794. 
benefits  must  be  restored,  794. 
requisite  joinder,  795. 
suit  for  by  joint  purchasers,  795. 

rescinding  by  vendor  with  forfeiture  against  vendee,  796. 
rescission  for  expressions  of  opinion,  797. 
future  promises  as  ground  for,  797. 
expression  of  opinions,  798. 
on  ground  of  concealment,  799. 
on  account  of  representations  as  to  value,  799. 
when  may  be  based  on  expressions  of  opinion,  800. 
rescission  for  mistake  of  law,  801. 
for  mistake  of  law  where  one  party  is  ignorant,  802. 
rescinding  release  of  legacy,  803. 
fraudulent  representations  as  ground  for,  804. 
illustrative  cases  of  because  of  fraudulent  representations,  806. 
sufficiency  of  complaint  for,  806. 

rule  where  maker  of  fraudulent  representations  dies,  807. 
restoration  before  asking,  807. 
of  lease  for  mutual  mistake,  808. 
effect  of  laches  on  right  to,  808. 
for  mistake  of  law  in  sale  of  ground  rent,  809. 
complaining  party  must  show  injury,  809. 
mistake  of  law  not  ground  for,  809. 
rescission  for  fraud,  810. 

fraud  of  vendee  although  he  pays  consideration,  810. 
election  by  defrauded  purchaser,  812. 
rescinding  for  purchaser's  fraud,  813. 
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of  deed,  for  fraud,  814. 

rescinding  sale  of  goods  for  buyer's  fraud,  815. 

fraud  to  be  proved  as  alleged,  816. 

party  put  on  inquiry,  rights  of,  817. 

how  affected  by  want  of  diligence,  817. 

negligent  execution  of  instrument,  818. 

proof  of  fraud,  819. 

establishing  diligence  of  party  seeking,  819. 

laches  in  rescinding  by  one  knowing  his  rights,  820. 

effect  of  unreasonable  delay  in  asking,  821. 

rescinding  for  fraud,  822. 

for  inadequate  consideration,  822. 

decreeing  costs  on,  822. 

deed  of  trust  by  husband  or  wife,  823. 

effect  of  ratification,  824. 

where  persons  are  in  confidential  relations,  825. 

contracts  between  physician  and  patient,  825. 

of  deed  of  trust  from  wife  to  husband  or  son,  827. 

suit  by  heirs  to  set  aside  deed  of  trust,  828. 

application  of  statute  of  frauds  to,  828. 

rescission  by  married  woman,  829. 

parents'  deeds  to  children,  830. 

when  inadequacy  of  consideration  not  ground  for,  830. 

voluntary  deed  from  father  to  son,  831. 

of  gifts  from  parent  to  child,  831. 

deed  of  gift  by  old  man,  832. 

of  conveyances  by  lunatics  and  drunkards,  833. 

test  of  grantor's  capacity,  834. 

evidence  of  incapacitj'  of  grantor,  835. 

of  conveyance  by  erratic  persons,  836. 

where  agent  sells  trust  estate  to  his  own  wife,  837. 

on  account  of  stifling  competition  at  judicial  sale,  S3S. 

canceling  mortgage,  839. 

for  want  of  consideration,  839. 

where  security  is  overvalued,  840. 

of  deed  given  for  illegal  purpose,  841. 

of  contract  where  parties  were  in  illicit  relation,  842. 

right  to  where  parties  are  in  pari  delicto,  843. 

rescission  for  non-performance,  845. 

of  deed  defrauding  co-tenants,  84(5. 

of  directors'  contract  for  their  own  benefit,  847. 

of  note  procured  by  fraud,  848. 

rescission  of  sale  where  price  payable  in  installments,  849. 

RESCISSION  OF  CONTRACTS, 

where  contract  not  complied  with,  122. 

what  will  justify  in  a  contract  to  deliver  in  installments,  123. 

taking  possession  under  conditional  sale  amounts  to,  138. 
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conditional  sale,  return  of  installments  paid,  139. 

of  contract  made  for  benefit  of  third  person,  201. 

of  contract  for  benefit  of  third  person  not  to  affect  his  rights,  202. 

on  account  of  death  of  party,  228. 

of  contract  on  account  of  sickness,  229. 

where  parties  render  performance  impossible,  239. 

of  insurance  contract,  253. 

sales,  when  vendee  entitled  to,  286. 

rule  where  complete  tender  can  not  be  made,  301. 

dissipation  as  cause  for,  404. 

insolvency  not  ground  for,  407,  408. 

by  contractor,  421. 

of  accord  for  fraud  or  mistake,  454. 

of  contract  of  sale,  561. 

ignorance  of  law  as  ground  for,  662,  n. 

election  not  to  ask,  772. 

of  contract  by  parol,  776. 

when  gives  cause  of  action,  788,  n. 

of  ultra  vires  contract,  997, 

of  ratification  of  contract,  1018. 

proving  that  of  school  district  contract,  1147. 

of  municipal  contract  on  account  of  fraud,  1210. 

of  compromise  by  building  association  with  member,  1223. 

when  infant  must  restore  consideration,  1353. 

infant  restoring  consideration,  1354. 

infant  suing  for  amounts  to  a  disaflirmance,  1358. 

lunatic  restoring  benefits,  1403. 

misrepresentation  as  ground  for,  1437. 

of  contract  of  promoters,  1519,  n. 

when  no  duty  to  restore  illegal  consideration,  1551. 

making  tender  back,  1677. 

by  mutual  agreement,  1689. 

election  to  rescind,  1767. 

instead  of  ejectment,  1768. 

rescinding  deed  for  grantor's  insanity,  1769. 

judgment  on,  1770. 

accounting  on,  1770. 

for  fraud,  1770. 

on  discovery  of  fraud,  1771. 

for  fraud,  under  Dakota  statute,  1772. 

for  less  than  technical  duress,  1773. 

where  parties  are  in  fiduciary  relation,  1774. 

action  to  rescind  conveyance  to  wife,  1776. 

where  grantee  refuses  to  perform,  1777. 

lapse  of  time  as  bar  to  suit  for,  1778. 

where  parties  are  in  pari  delicto,  1779. 

See  Rescission  and  Cancbllation. 
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RESERVATIONS, 

in  contracts,  16. 

of  rights  against  co-debtors  on  releasing  one  pint  debtor,  491. 

RESIDENCE, 

of  consolidated  company,  1126. 

RESOLUTION  OF  CITY  COUNCIL, 

corporation  appointing  agent  by,  1001. 
can  not  be  amended  by  parol,  11-14. 
when  not  a  contract,  1144. 
rescinding  school  district  contract,  1147. 
when  city  council  may  contract  by,  1204,  n. 

RESTITUTION, 

when  municipality  must  make,  1140. 

infant  bound  to  make  of  consideration,  1371,  n. 

RESTORATION, 

before  asking  rescission,  807. 

duty  of  infant  to  make  on  asking  rescission,  1353. 

rule  where  infant  unable  to  make,  1355. 

when  infant  need  not  make,  1363. 

when  lunatic  must  make  on  rescinding  contract,  1403. 

of  benefits  under  illegal  contract,  1451 . 

RESTRAINT  OF  MARRIAGE, 

illustration  of  contract  not  in,  1547. 

RESTRAINT  OF  TRADE, 

certainty  in  contract  for,  81. 

consideration  of  contracts  in,  149. 

when  railroad  traffic  agreements  are  not  in,  1103. 

when  contract  in  restraint  of  is  void,  1107. 

validity  of  infant's  contract  in,  1365. 

when  contract  in  is  void,  1126. 

validity  of  combinations  in,  1521. 

enforcing  contracts  which  are  in,  1757. 

is  against  public  policy,  1562. 

validity  of  covenant  in,  1563,  n. 

partial  or  complete,  1569. 

in  particular  place,  1571. 

validity  of  covenant  in,  1575. 

covenant  in,  validity,  1577. 

enforcing  part  of  contract,  1578. 

contract  in  partial  restraint  of,  1590,  n. 

by-law  which  is,  1595. 

See  Contracts  in  Rbsteaint  of  Trade. 

RESTRICTIONS, 

validity  of  those  in  deeds  and  leases,  1596,  1597. 
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RESTRICTION  UPON  ALIENATION, 
of  estates  by  entireties,  1340. 

RETENTION  OF  PROPERTY, 
ratification  of  sale  by,  1628. 

RETROACTIVE  LEGISLATION, 
when  forbidden,  1635. 
as  to  remedies,  1635. 

RETROACTIVE  LAWS, 
validity  of,  1635. 

REVENUES, 

effect  where  city  expenses  exceed,  1208. 

REVERSIONERS, 

adequacy  of  consideration  in  contracts  with,  194. 

REVOCATION, 

of  offer  to  make  contract,  37,  88,  39. 

of  contract  must  be  communicated  before  acceptance,  38. 

illustrations  of,  39. 

when  can  take  place,  40. 

of  general  offer,  42. 

of  acceptance,  59. 

after  letter  of  acceptance  sent,  60. 

when  may  be  made  of  deed,  71. 

of  gratuitous  subscriptions,  206. 

of  gratuitous  subscription  by  death,  207. 

on  account  of  death  of  party,  227. 

of  parol  license,  542. 

of  agent's  authority  by  death  of  principal,  775. 

of  subscription  to  stock,  1042. 

of  licenses,  compensation,  1189. 

of  gift,  1298,  n. 

of  bet,  by  demand  on  stakeholder,  1495. 

of  exemption  from  taxation,  1656. 

REWARD, 

effect  of  advertisement  offering,  35. 
effect  of  general  offer  of,  41. 
effect  of  laches  in  claiming,  44. 
when  public  officer  may  accept,  157. 
withdrawing  offer  of,  1042,  n. 
right  of  infant  to  maintain  suit  for,  1346. 
founded  on  illegal  contract,  1459. 
for  winner  of  horse  race,  1493. 
recovery  where  withdrawn,  1684. 
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EIDER, 

effect  of  one  attached  to  inauranee  policy,  250. 

RIGHT  OF  ACTION, 

illegal  act  can  not  be  basis  of,. 1445. 

can  not  spring  out  of  illegal  contract,  1449,  n. 

ROLLING  STOCK, 

as  personal  property,  1101. 

■when  railroad  mortgage  void  as  to,  1101. 

mortgage  on  after-acquired,  1102. 

RULES, 

of  railroads  as  a  contract,  1096. 

RULES  OF  CONSTRUCTION, 
for  ambiguous  contracts,  74. 

RUNNING  ACCOUNTS, 

application  of  payments  made  on,  389. 


s 

SALARIES, 

directors  voting  to  themselves,  1023. 
assignment  of  official  before  it  is  earned,  1603. 

SALE, 

what  creates  contract  of,  35. 

of  goods  to  arrive,  98. 

effect  of  incomplete  delivery,  117. 

New  York  rule  as  to  incomplete,  118. 

New  York  rule  as  to  partial  delivery,  118. 

delivery  by  installments,  122. 

how  delivery  affected  by  insolvency  of  buyer,  124. 

validity  of  conditional  ones,  135. 

form  of  contract  of  conditional,  136. 

warranty  must  be  made  at  time  of,  160. 

agreement  for  sufficient  consideration  for  promise  to  pay,  179. 

when  judicial  will  be  set  aside  for  inadequacy  in  price,  191. 

duty  to  deliver  quantity  contracted  for,  244. 

effect  of  "more  or  less"  in,  245. 

warranty  in,  254,  255,  258. 

written  contract  excluding  oral  warranty,  267. 

federal  doctrine  as  to  warranty  in  those  by  sample,  271. 

implied  warranty  in  as  to  quality,  276. 

warranties  referring  to  date  of,  281. 

seller's  implied  warranty,  283. 

tender  on  rescission,  301. 
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of  pledge  after  tender,  effect,  335. 
distinguished  from  payment  by  stranger,  366. 
when  that  to  third  person  is  breach  of  contract,  404. 
breach  of  executory  contract  of,  418. 
of  perennial  crops  by  parol,  539. 
when  executory  within  the  statute  of  frauds,  554. 
what  regarded  as  contract  of,  555. 

when  delivery  and  acceptance  necessary  to  complete,  555. 
English  rule  as  to  what  constitutes  contract  of,  556. 
rule  in  New  York  as  to  what  constitutes,  557. 
effect  of  acceptance  of  part  of  the  goods,  559. 
what  necessary  to  complete  transfer  of  title,  559. 
effect  of  buyer  receiving  goods  on  statute  of  frauds,  560. 
by  sample,  effect,  560. 

how  retention  of  goods  affects  question  of  acceptance,  561. 
constructive  delivery  and  acceptance,  562. 
acceptance  and  receipt  by  agent,  563. 
receipt  and  acceptance  a  question  for  jury,  565. 
burden  of  proving  acceptance,  565,  n. 
auctioneer's  within  the  statute  of  frauds,  567. 
law  of  place  governing,  586. 
illegal,  of  liquors,  enforcing,  590. 
reasonable  time  for  delivery,  617. 
when  time  of  the  essence  of,  617,  622. 
implied  contract  to  pay  on,  642. 
distinguished  from  bailment,  746. 
breaking  contract  of  by  sale  to  another,  788. 
induced  by  fraud,  voidable,  815. 

when  inadequacy  of  consideration  not  ground  for  rescission,  830. 
rescinding  for  non-performance,  845. 
rescission  of  where  price  is  payable  in  installments,  849. 
sufficiency  of  memorandum  of,  894. 
by  director  to  himself,  1022. 

of  public  property  to  pay  debts  can  not  be  made,  1157. 
by  husband  to  wife,  1268. 

wife  ratifying  husband's  sale  of  her  personalty,  1324. 
of  wife's  equitable  estate,  1324. 
of  wife's  personalty,  1324. 
effect  of  vendor's  minority,  1346. 
when  can  not  be  enforced  against  infant,  1355. 
secured  by  duress,  validity,  1400. 
of  real  estate  of  lunatic  to  pay  debts,  1409,  1410. 
under  chattel  mortgage,  1420. 
expressions  of  opinion  in,  effect,  1436. 
what  misrepresentations  in  are  actionable  fraud,  1437. 
effect  of  representations  as  to  value,  1439. 
when  void  because  against  statute,  1447,  n. 
162 
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validity  of  that  made  without  license,  1447. 

by  liquor  dealer  without  license,  1452. 

effect  of  vendor's  knowledge  of  vendee's  unlawful  intent,  1457. 

to  promote  immoral  or  illegal  purposes,  1457. 

of  lottery  tickets,  1459. 

for  future  delivery,  1468. 

contract  to  prevent  bidding  at  official  sales,  1538. 

of  good-will  of  business,  validity  of,  1563. 

of  necessaries,  validity  of  contract  restraining,  1582. 

validity  of  those  made  on  Sunday,  1620. 

ratification  by  retention  of  property,  1628. 

rescinding  for  fraud,  1770. 

See  Conditional  Sale. 

SALE  BY  SAMPLE, 
warranty  in,  270. 
federal  doctrine  as  to  warranty  in,  271. 

SALE  IN  GROSS, 

of  real  estate,  effect,  351. 

SALE  OF  GOODS, 

conditions  in,  96,  97. 

conditions  precedent  to  complete,  97. 

rescinding  for  buyer's  fraud,  815. 

SALE  OF  LAND, 

statute  of  frauds  governing  contract  for,  527. 
effect  of  parol  contract  for,  531. 

SALE  ON  EXECUTION, 

policy  of  law  to  encourage  bidding  at,  1538. 

SALE  OK  BAILMENT, 

construction  of  contract  of,  746. 
SALE  OR  RETURN, 

construction  of  contract  of,  746. 
SAMPLE, 

conditions  in  sale  of  goods  by,  97. 

warranty  in  sale  by,  270. 

rule  as  to  acceptance  where  goods  sold  by,  560. 

collecting  money  on  sale  by,  747. 

SANITY, 

presumption  of  during  lunacy  proceedings,  1411. 
presumption  of,  1769. 

See  Insanity. 
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SATISFACTION, 

effect  of  agreement  to  do  thing  to  one's,  103. 

when  the  manner  which  work  is  done  meets  that  of  the  law,  104. 

illustrative  cases  of,  439. 

accord  without,  440. 

new  promise  is  not,  441. 

accepting  liability  of  third  party,  445. 

by  one  joint  tort-feasor,  effect  of,  489. 

See  AccoED  and  Satisfaction. 

SAVINGS  BANK. 

authority  of  treasurer  of,  1064. 

SAVINGS  BANK  DEPOSIT, 
gift  of,  204, 

SCHOOL  DISTEICT  CONTRACTS, 
proof  of,  1147. 

SCHOOL  TEACHER, 

when  may  recover  on  quantum  meruit,  1209. 
executing  contracts  in  restraint  of  trade,  1537,  n. 

SCRIVENER, 

parol  evidence  to  correct  mistake  of,  581. 
mistake  of  in  drawing  deed,  857. 
reformation  on  account  of  mistake  of,  865. 

SCIENTER, 

effect  of  in  breach  of  contract,  417. 

SEAL, 

imports  consideration,  5. 

how  far  contracts  under  can  be  changed  by  parol  contracts,  6. 

special  contracts  require,  11. 

how  must  be  placed  with  reference  to  signature,  12. 

what  sufficient  representation  of  in  certified  copy,  12,  n. 

what  is  sufficient  as,  12,  n. 

when  warrant  of  attorney  need  not  be  under,  17,  n. 

imports  a  consideration,  148. 

when  does  not  import  consideration,  149. 

statutory  abolition  of,  150. 

effect  of  receipt  under,  386. 

importing  consideration,  457,  n. 

effect  of  release  under,  459. 

terminating  contracts  under  by  parol,  779. 

reformation  by  attaching,  854. 

efiect  where  witness  fails  to  affix  to  instrument,  871. 

reforming  instrument  which  lacks,  871. 
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■when  expresses  a  consideration,  904,  n. 

to  contracts  of  corporations,  968. 

presumption  that  it  was  regularly  afBxedto  contract,  969. 

statute  regulating  use  of,  970. 

effect  where /«c-s/i/i!7e  of  is  used,  977. 

when  insurance  policy  not  under,  977. 

presumption  that  it  was  affixed  by  authority,  979,  n. 

composition  agreement  under,  1233,  n. 

when  composition  agreement  need  not  be  under,  1234. 

SEALED  CONTRACTS, 
what  are,  12. 

effect  of  reference  in  to  unsealed  contract,  12. 
effect  of  sealing  those  not  requiring  seal,  13. 
effect  of  recital  of  consideration  in,  904. 
when  only  parties  to  liable  thereon,  1692. 
effect  of  ratification  by  third  person,  1692. 

SEALED  INSTRUMENTS, 
when  take  effe»t,  68,  69. 
American  rule  as  to  delivery  of,  69. 
what  constitutes  delivery  of,  69. 
rule  as  to  offer  and  acceptance,  71. 
rule  as  to  consideration  in,  148. 
presumptive  evidence  of  consideration,  150. 
the  distinction  from  simple  contracts  abolished,  151,  n. 
effect  of  reducing  accord  and  satisfaction  to,  426. 
reducing  plea  of  accord  and  satisfaction  to,  427. 
validity  of  those  made  on  Sunday,  lii25. 
action  on  instead  of  assumpsit,  1693. 

SECOND  VENDEE, 

enforcing  specific  performance  against,  922. 

SECRET, 

protecting  by  contract,  1594. 

SECRET  AGREEMENT, 

effect  on  right  to  specific  performance,  900. 

effect  of  those  with  creditor,  1237. 

how  affects  composition  with  creditors,  1238. 

effect  on  composition  with  creditors,  1240. 

with  creditors,  validity  of  notes  in  pursuance  of,  1242. 

by  promoters,  validity,  1519. 

among  petitioners  for  street  improvement,  1526. 

SECRET  PARTNERSHIP, 

when  against  public  policy,  1524. 

to  prevent  bidding  on  public  works,  1538. 
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■when  debtor  can  not  make,  1237. 

how  they  affect  composition  agreement,  1237,  1238. 

SECRET  PROFITS, 

recovering  from  promoter,  1519. 

SECRETARY  OF  CORPORATION, 
executing  deed  of  trust,  1007. 
authority  to  assign  accounts,  1010. 
authority  to  execute  promissory  notes,  1051. 
executing  note  for  corporation,  1056. 
power  to  execute  notes,  1061. 
effect  of  representations  by,  1215. 

SECULAR  BUSINESS, 

prohibited  on  Sunday,  1614. 
what  is,  1614. 

SECULAR  DAY, 

ratifying  Sunday  contract  on,  1627. 

SECURED  DEBT, 

when  payment  applied  to,  397. 

SECURITY, 

released  by  release  of  debt,  474. 
rescission  where  it  was  overvalued,  840. 
validity  of  that  executed  under  threats,  1398. 

SEDUCTION, 

when  infancy  not  defense  to  action  for,  1369. 

SENIOR  MORTGAGE, 

preventing  mortgage  from  merging,  20. 

SEPARATE  ESTATES  OF  MARRIED  WOMEN, 

married  women  contracting  in  reference  to,  1250. 

powers  of  married  woman  who  possesses,  1251. 

married  woman  liable  on  contracts  in  reference  to,  1254,  n. 

married  woman  conveying  hers  to  her  husband,  1267. 

burden  to  show  purchases  out  of,  1271 . 

right  of  married  women  to  acquire,  1271,  1272. 

rule  in  Texas  as  to  power  of  married  women  to  acquire,  1273. 

when  burden  is  on  wife  to  show,  1274. 

money  borrowed  by  married  woman  is,  1275. 

earnings  of  wife  from  keeping  boarders,  1276. 

ownership  of  proceeds  from  wife's,  1279. 

purchased  from  proceeds  of  wife's  property,  1279. 

of  wife,  cattle's  increase,  1280. 
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legacy  as,  1281. 

products  through  husband's  efforts,  1281. 

evidence  to  show  wife's,  1282. 

illustrative  cases  of,  1282,  1283. 

liability  for  improvements  on,  1284. 

suing  wife  on  covenants  in  contract  concerning,  1285. 

liable  for  expenses  in  divorce  suit,  1286. 

contract  of  wife  charging  or  disposing  of,  1287. 

rule  in  Florida  as  to  charges  against,  1288. 

when  liable  for  improvements,  1288,  n. 

rule  in  Virginia,  North  Carolina  and  Alabama  as  to  wife's  contracts  in 

reference  to,  1289. 
wife  giving  to  husband,  1289. 
disposing  of  by  will,  1289. 
when  must  be  expressly  charged,  1290. 
rule  in  New  York  as  to  charges  against,  1291. 
validity  of  notes  in  reference  to,  1292. 
Texas  conveyances  of  wife's,  1319. 
husband  joining  in  wife's  conveyance  of,  1319. 
rule  in  Louisiana  as  to  mortgage  of,  1323. 
husband  selling,  1323. 
levying  execution  against,  1332. 

SEPARATION, 

enforcing  contract  of,  951. 

how  affects  wife's  power  to  convey  real  estate,  1320. 

contract  of  between  husband  and  wife,  1336. 

validity  of  contract  of,  1336. 

deed  as  consideration  for,  1336. 

SERVICES, 

rendered  as  member  of  family,  implied  contract,  14,  n. 

proving  contract  for  by  circumstantial  evidence,  34,  n. 

contractor  recovering  for  on  the  quantum  meruit,  115. 

consideration  for,  161. 

adequacy  of  consideration  of  note  given  for,  190,  n. 

insufficient  consideration  for  promise  to  pay,  214,  n. 

remedy  for  those  rendered  under  voidable  contract,  582. 

implied  contract  to  pay  for,  642. 

founding  action  on  express  contract  for,  645. 

when  gratuitous  raise  implied  contract,  649. 

in  expectation  of  legacy,  650. 

rendered  at  request  of  third  person,  652. 

those  rendered  by  member  of  a  family,  payment  for,  653,  654. 

rendered  by  child  to  parent,  655. 

when  child  entitled  to  pay  for,  657. 

contracts  for  where  skill  is  required,  658. 

enforcing  contract  for  personal,  957. 
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liability  for  those  of  promoter  in  procuring  bonus  for  corporation,  1031. 

implied  promise  to  pay  for  those  of  promoter,  1033. 

compensating  oiBcers  for  extra,  1034. 

municipality  contracting  with  attorney  for,  1164. 

right  of  husband  to  wife's,  1277. 

right  of  infant  to  recover  value  ot,  1365. 

recovering  for  those  rendered  under  illegal  contract,  1428. 

compensation  for  those  in  illegal  business,  1456. 

when  physician  can  not  recover  for,  1463. 

non-resident  physician  recovering  for,  1464. 

when  minor  can  not  recover  for,  1465. 

validity  of  contract  for,  1593. 

recovery  for  where  reward  withdrawn,  1684. 

when  party  has  two  remedies  for,  1714. 

SET-OFF, 

in  incomplete  delivery  on  sale  of  goods,  117,  n. 
reply  of  an  accord  and  satisfaction,  455. 
law  of  applies  to  remedy,  598. 
against  building  association,  1224. 

SEVERAL  CONTRACTS, 

when  contract  of  subscription  are,  674. 

illustrative  cases  of,  674. 

actions  on,  685. 

entire  contracts  can  not  be  made,  731. 

when  contracts  are,  731,  732. 

SEVERAL  DEBTORS, 

effect  of  release  of,  437. 

SEWER  CONTRACTS, 

authority  of  municipality  to  make,  1165. 

SHARES  OF  STOCK, 

how  subscriptions  affected  by  number  of,  127. 

how  statute  of  frauds  affects  sale  of,  558. 

power  of  corporp,tion  to  subscribe  for,  980. 

holding  in  another  corporation,  991,  992. 

taking  in  payment  of  debt,  991. 

presumption  as  to  ownership,  1036. 

transfer  of,  1045, 

when  may  be  forfeited,  1221,  n. 

forfeiting  those  in  building  association,  1222. 

validity  of  assignment  by  husband  to  wife,  1334. 

husband  subscribing  for  in  wife's  name,  1334. 

husband  consenting  to  transfer  of  wife's,  1334. 

promissory  note  given  for  flctitious,  1416. 
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certainty  in  agreement  by  to  pay  corporate  debts,  81. 

ratifying  officers'  acts  fixing  salaries,  1023. 

assenting  to  contract  with  officers,  1024. 

when  directors  can  not  discharge,  1036. 

assisting  in  reorganization,  1118. 

forfeiting  stock  of  in  building  association,  1221. 

when  those  in  building  associations  released,  1221. 

SHERIFF, 

right  to  reward  for  apprehending  criminal,  157. 
implied  warranty  of  title  by,  287. 
as  party  plaintiff  in  suit  to  reform  deed,  877. 
authority  to  make  contracts,  1137,  n. 
power  to  employ  special  deputies,  1608. 
contract  to  protfect  property,  1608. 
inducing  to  discharge  from  arrest,  1610. 
validity  of  contract  to  bribe,  1610. 

SHERIFF'S  DEED, 

validity  of,  850,  n. 

when  may  be  reformed,  858. 

SHERIFF'S  SALE, 

validity  of  contract  to  prevent  bidding  at,  1538. 

SHIPPER, 

rights  against  master  of  vessel,  615. 
what  is  reasonable  contract  with,  1112. 

SHIPPING. 

law  governing  contracts  of,  615. 

SHIPPING  BOOKS, 

as  evidence,  1747. 

SICKNESS, 

as  affecting  contracts  for  personal  services,  227. 
as  affecting  mental  capacity,  1394,  n. 

SIGNATURES, 

when  essential  to  completion  of  contract,  3,  n. 

how  must  be  placed  with  reference  to  seal,  12,  n. 

sufficiency  within  statute  of  frauds,  578. 

parol  evidence  to  explain,  578. 

by  mark,  578. 

when  printed  sufficient,  578. 

in  what  part  of  instrument  they  may  appear,  578. 

of  president  to  corporation  contract,  978. 
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effect  of  by  creditor  in  accepting  less  than  amount  due,  435. 

waiver  of  conditions  precedent  by,  618. 

when  imports  assent,  644. 

effect  of  as  to  measurement,  758. 

defeating  right  to  rescission,  821. 

when  gives  agent  authority,  1005. 

as  ratification  of  agent's  contracts,  1006. 

estoppel  based  on,  1173,  n. 

when  estoppel  can  arise  by,  1694,  n. 

SILVER  COINS, 

how  far  a  legal  tender,  311. 
contracts  payable  in,  315. 

SIMPLE  COMTRACT, 

how  one  is  created,  7. 

the  distinction  from  sealed  instruments  abolished,  151,  n. 

SITUATION  OF  PARTIES, 

parol  evidence  admissible  to  show,  741. 

SITUS, 

of  debts  and  personal  property,  600. 

SKILL, 

effect  of  contract  for,  555. 
implied  contract  to  use,  658. 
contracts  where  it  is  required,  658. 

SLAUGHTER-HOUSES, 

police  power  over,  1650. 

SLAVE, 

validity  of  promissory  note  given  for  sale  of,  1442,  1560. 
validity  of  contracts  for,  1560. 

SLEEPING  CAR  COMPANY, 

consideration  for  contract  with,  179. 

SLIP  CONTRACTS, 

as  memorandum  of  contract,  576. 

SNOW  STORM, 

as  an  act  of  God,  220. 

SOLICITOR  AND  CLIENT, 

equity  setting  deed  between,  1391. 

See  Attorney  and  Client. 

SPECIAL  ACT, 

granting  divorces  by,  1406,  n. 
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SPECIAL  ASSESSMENTS, 

when  can  not  be  recovered  back,  382. 

SPECIAL  CONTRACTS, 

those  requiring  seals,  11. 

SPECIAL  COVENANTS, 

included  in  general  covenant  of  warranty,  289. 

SPECIAL  DAMAGES, 

in  action  for  breach  of  warranty,  291. 

SPECIAL  DEPUTIES, 

power  of  sheriff  to  employ,  1608. 

SPECIAL  ELECTION, 

to  vote  on  proposed  city  contract,  1192. 

SPECIAL  MEETINGS, 

notifying  directors  of,  974. 

SPECIAL  PARTNER, 

making  composition  agreement  with  creditors,  1239. 

SPECIAL  STATUTE, 

corporate  charter  granted  by,  1647. 

SPECIAL  TAX, 

exceeding  constitutional  limitations,  1193. 

SPECIALTY, 

imports  consideration,  5. 

failure  of  consideration  no  defense,  148,  n. 

what  is,  641. 

SPECIFIC  PERFORMANCE, 

of  contract  placing  deeds  in  escrow,  10. 

certainty  required  in  contract,  72. 

how  right  to  affected  by  adequacy  of  consideration,  193. 

tender  in  suits  for,  303. 

of  agreement  to  give  mortgage,  360. 

of  contract  for  sale  of  real  estate,  535. 

parol  discharge  as  defense  to,  580. 

where  there  has  been  delay,  623. 

where  there  has  been  part  performance,  690,  n. 

contract  enforced  as  parties  made  it,  855. 

definition  of,  878. 

ground  of  the  jurisdiction,  878. 

jurisdiction,  879. 

none  where  there  is  remedy  at  law,  879,  882. 

effect  of  provision  for  liquidated  damages,  879. 
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of  contract  to  convey  real  estate,  879. 
auxiliary  jurisdiction,  880. 
auxiliary  jurisdiction  to  award  damages,  880. 
to  prevent  multiplicity  of  actions,  880. 
no  jurisdiction  to  award  damages  merely,  881. 
as  remedy  against  a  municipality,  882. 
alternative  prayer  in  bill  for,  882. 
of  contract  which  requires  building  to  be  done,  883. 
discretion  of  court  of  equity,  884. 
where  contract  is  inequitable,  884. 
not  a  matter  of  right,  884. 
where  condition  of  property  has  changed,  884. 
how  hardship  affects  right  to,  884. 
judicial  discretion  to  decree,  885. 
contract  to  be  mutual,  885. 
mutuality  as  affecting  right  to,  886. 
optional  contracts,  887. 
of  contract  for  exchange  of  easements,  888. 
when  mutuality  unnecessary,  889,  890. 
how  part  performance  affects  right  to,  889. 
of  contract  for  sale  of  land,  890. 
certainty  of  contract  as  a  requisite  to,  891. 
time  as  an  element  affecting,  891. 
how  definite  contract  should  be,  892. 
uncertainty  and  indefiniteness  affecting  right  to,  892. 
id  certum  est  quod  certum  reddi  potest,  893. 
of  vague  contract,  894. 
sufiSciency  of  evidence  for,  894. 
parol  agreement  for  sale  of  land,  894. 
conditional  contract  not  enforcible,  895. 
reforming  contract  before,  895. 
enforcing  equitable  railroad  contracts,  896. 
performance  by  complainant  897. 
burden  of  proof,  897. 
performance  to  be  alleged,  898. 
tender  in  suit  for,  898. 
offer  of  performance  in  complaint,  899. 
contract  must  be  fair,  900. 
must  conform  to  the  statute,  900. 
discretion  of  court  over,  900. 
how  secret  agreement  affects  right  to,  900. 
contract  must  not  be  against  public  policy,  901. 
in  cases  of  trust  and  fiduciary  relation,  902. 
consideration  essential,  903. 
where  price  deficient  or  excessive,  903. 
of  sealed  contract,  904. 
of  testamentary  agreements,  905. 
son's  agreement  to  support  father,  906. 
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of  contract  for  personal  services,  906,  n. 
contract  relating  to  inventions  made  by  employe,  907,  n. 
compelling  vendee  of  land  to  take  title,  908. 
complying  with  conditions,  909. 
marketable  title  considered,  909,  910. 
tender  of  deed  by  vendor,  9V2. 
action  at  law  construed  as  in  equity,  912. 
averment  of  tender,  913. 
tender  before  suit  for,  913. 

when  vendor's  delay  to  tender  title  is  not  laches,  914. 
where  vendee  knows  of  and  waives  defect  of  title,  915. 
decree  of  against  vendee,  916. 
form  and  requisites  of  decree,  916. 
master  (jommissioner  maintaining  action  for,  916. 
of  agreement  to  make  a  will,  917. 
executors  as  plaintiffs  for,  917. 
when  statute  of  limitations  is  a  bar  to,  918. 
■when  barred  by  inequitable  laches,  918. 
exception  as  to  laches,  919. 
rule  as  to  limitations,  919. 
where  contract  has  restrictions  as  to  use,  920. 
\of  purchase  of  part  of  land,  921. 
partial,  921. 

enforcing  against  lender  to  vendee,  922. 
enforcing  against  second  vendee,  922. 
when  contract  against  vendor  will  not  be  enforced,  923. 
not  decreed  where  injustice  would  result,  923. 
effect  of  lis  pendens  on  right  to,  923,  n. 
enforcing  contract  against  vendor,  924. 
effect  of  vendee's  laches,  924. 
tender  of  pi"ice,  924. 
when  tender  excused,  924. 
suit  for  must  be  brought  promptly,  925. 
what  regarded  as  unreasonable  delay  in  asking,  925. 
where  transaction  speculative,  926. 
negligence  defeating  right  to,  926. 
compensation  for  improvements,  927. 
of  mining  contract,  928. 

vendor's  estoppel  to  set  up  vendee's  laches,  929. 
enforcing  contract  in  another  jurisdiction,  930. 
lex  rei  siUe,  931. 
proceeding  in  personam,  931. 
where  description  of  land  is  imperfect,  932. 
where  instrument  has  incomplete  boundaries  of  real  estate,  933. 
the  rule  in  West  Virginia,  934. 
of  verbal  contract,  934. 
the  rule  in  Connecticut,  935. 
enforcing  land  options  and  oral  modifications,  936. 
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[neferences  are  to  Sections,  Vol.  I,  §§  1-849,  Vol.  II,  §§  850-1779.] 
SPECIFIC  PERFORMANCE— ContOTMed. 
enforcement  by  third  person,  937. 
where  delivery  is  to  be  made  to  one  of  two,  937. 
who  are  proper  parties  in  suit  for,  937. 
of  sale  of  heir's  expectancy,  938. 
against  husband  and  wife,  939. 
against  married  woman,  939. 
of  husband  and  wife's  contract  to  convey,  940. 
of  contract  by  husband  for  self  and  wife,  941. 
of  oral  agreement  to  sell  or  lease  land,  942. 
effect  of  part  performance  on  right  to,  942. 
suflSciency  of  proof,  942. 
enforcing  oral  contracts  for  sale  of  land,  943. 
rule  as  to  performance  of  parol  contract,  944. 
discretion  in  decreeing,  944,  n. 
contract  to  be  definite  and  certain,  945. 
when  judgment-creditor  entitled  to,  945. 
contract  made  by  letters,  946. 
Texas  doctrine  as  to,  947. 
Kentucky  doctrine  as  to,  948. 
part  performance  of  oral  contracts  explained,  949. 
of  building  contract,  950. 
contract  of  separation,  950. 

where  contract  improperly  closed  with  agent,  952. 
director's  contract  with  corporation,  953. 
agreement  releasing  dower,  954. 

contracts  for  sale  of  personalty  not  usually  enforced,  955. 
when  lie  for  sale  of  personal  property,  955. 
of  contracts  relating  to  chattels,  stock  or  patent  rights,  956. 
enforcing  trust  by,  956. 
contract  for  personal  services,  957. 
injunctions  in  aid  of,  958. 
accounting  as  incidental  to,  959. 
parties  to  suit  for,  960. 
to  prevent  multiplicity  of  suits,  960. 
pleadings  in  suit  for,  961. 
variance  in  pleadings,  961. 
dismissal  of  bill  without  prejudice,  962. 
alternative  decree  in,  962. 
discretion  of  court  in  framing  decree,  962. 
of  contract  of  married  women,  1296. 
contract  for  exclusive  services,  1593. 
when  does  not  cut  off  right  to  damages,  1755. 
requisites  of  jurisdiction  for,  1765. 
when  will  be  refused,  1765. 
none  where  there  is  a  remedy  at  law,  1765. 
how  fraud  affects  right  to,  1765. 
where  contract  uncertain,  1766. 
of  verbal  agreement,  1767. 
where  contract  certain,  1767- 
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[Beferences  are  to  Sections,  Vol.  /,  §§  1-849,  Vol.  11,  §§  850-1779.-\ 
SPECIFIC  THINGS, 

particular  contracts  concerning,  234. 

SPECULATIVE  CONTRACT, 

specific  performance  of,  884. 

SPECULATIVE  TRANSACTION, 
specific  performance  of,  926. 

STAKEHOLDER, 

when  liable  to  person  betting,  1490. 
suflBciency  of  demand  upon,  1495. 
when  liable  for  interest,  1495. 
recovery  from,  1495,  1496. 
duty  where  bet  declared  oft,  1496. 

STALLIONS, 

effect  of  warranty  of,  263. 

STATE, 

when  bonds  are  contracts  of,  23. 

title  to  tidal  lands,  25. 

corporate  charter  as  contract  with,  976. 

contract  in  granting  corporate  charters,  976,  n. 

objecting  to  ultra  vires  contracts,  983. 

whether  directors  may  act  in  foreign,  1021. 

right  to  attack  corporate  existence,  1047. 

enjoining  railway  company  from  purchasing  other  lines,  1111. 

in  which  consolidated  company  is  resident,  112(). 

municipal  corporations  not  in  contract  relation  with,  1133. 

municipality  as  agent  of,  1133. 

power  to  pass  insolvent  laws,  1641. 

enforcing  contract  against,  1642. 

contracts  entered  into  by,  1642. 

constitution  applies  to  contracts  by,  1642. 

compensation  for  services  rendered  to,  Kiir;. 

corporate  charters  contracts  with,  1646. 

power  to  regulate  corporations,  1649. 

contracting  not  to  exercise  taxing  power,  1652. 

right  to  exercise  police  power,  1663. 

actions  against,  1711. 

when  may  be  sued,  1711. 

right  of  creditors  against,  1711. 

STATE  CONSTITUTION, 

railway  aid  bonds  violating,  1179. 
impairing  obligation  of  contracts,  1631. 

STATE  GRANTS, 

as  contracts,  25. 
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[Beferences  are  to  Sections,  Vol.  I,  §§  I-849,  Vol.  II,  §§  860-1779.^ 
STATE  INSOLVENT  LAWS, 

effect  on  contracts,  1641. 
STATE  LAWS, 

impairing  obligation  of  contracts,  1631. 
STATE  REGULATIONS, 

when  do  not  impair  corporate  charter,  1649. 

STATEMENTS  IN  CATALOGUES, 

when  construed  as  warranties,  257. 

STATU  QUO, 

duty  to  put  person  in  where  goods  are  rejected,  106. 
See  In  Statu  Quo. 

STATUS, 

when  marriage  is  not,  588. 

STATUTES, 

as  contracts,  23. 

how  repeal  of  may  affect  contract  rights,  24. 
imposing  individual  liability  on  stockholders,  1082. 
becoming  a  part  of  corporate  charter,  1084. 
regulating  personal  liability  of  corporate  trustees,  1085. 
municipality  complying  with,  1134. 
city  agents  following  provisions  of,  1136. 
relating  to  building  associations,  1211. 

authorizing  building  and  loan  associations  constitutional,  1213. 
sanctioning  usury,  1226. 

providing  for  composition  on  insolvency,  1236. 
contracts  against  are  illegal,  1415. 
rule  where  contract  in  part  violation  of,  1425. 
considering  in  determining  public  policy,  1500. 
making  Sunday  contracts  void,  1611. 
legislature  passing  retroactive,  1635. 
affecting  vested  rights,  validity,  1637. 
construction  becoming  a  part  of,  1664. 
effect  of  change  in  construction  of  on  contracts,  1711 . 
See  CoNTEACTS  Illegal  by  Statute. 

STATUTE  OF  PEA.UDS, 

preventing  enforcement  against  one  party,  178. 

when  promise  in  consideration  of  marriage  within,  186. 

mutual  promises  to  marry  not  within,  186. 

origin  and  purpose  of,  502. 

effect  on  verbal  contracts,  503. 

promises  by  executors  and  administrators,  504. 

promise  to  answer  for  the  debt,  default  or  miscarriage  of  another,  505. 

oral  agreement  to  answer  for  debt  of  another,  506. 
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STATUTE  OF  FRAUDS— Continwed. 

promise  to  answer  for  debt  of  minor  within,  506. 

to  whom  the  promise  must  be  made,  507. 

original  and  collateral  promises,  508. 

original  undertakings,  509. 

promisor's  interest,  509. 

doctrine  of  the  Supreme  Court  of  the  United  States  as  to  original  and 
collateral  promises,  611.  , 

New  York  and  Pennsylvania  rule  as  to  original  and  collateral  prom- 
ises, 511. 

when  promise  to  answer  for  the  debt  of  another  is  collateral,  513. 

what  constitutes  original  undertaking  within,  513,  n. 

illustrative  cases  as  to  original  and  collateral  promises,  514. 

illustrations  of  original  agreements,  515. 

where  promisor  holds  debtor's  funds,  516. 

where  the  old  debt  is  extinguished,  516. 

rule  as  to  relinquishment  of  lien,  517. 

independent  promise  releasing  another,  518. 

del  credere  commission,  519. 

factor's  contract,  519. 

as  to  contracts  of  indemnity,  520. 

oral  promise  to  indemnify  guarantor  not  within,  521. 

promise  to  indemnify  surety,  521. 

verbal  promise  to  indemnify  surety,  522. 

agreements  in  consideration  of  marriage,  523. 

antenuptial  contracts  within,  524. 

antenuptial  parol  agreements  reduced  to  writing  after  marriage,  525. 

contracts  relating  to  lands,  526. 

binding  on  courts  of  equity,  526. 

equity  in  lands  is  within,  526. 

invalid  verbal  contracts  as  to  land,  527. 

suflBciency  of  contract  relating  to  real  estate,  527. 

cases  not  within,  528. 

constructive  trusts,  528. 

what  not  an  interest  in  land,  529. 

mortgagee's  interest  in  real  estate  not  within,  529. 

effect  of  part  performance,  530. 

parol  partition  of  real  estate,  530. 

parol  contract  for  sale  of  lands  and  possession  transferred,  531. 

parol  contract  for  sale  of  land,  532. 

parol  sales  of  land  in  North  Carolina,  533. 

executed  oral  lease,  534. 

pleading  as  defenses,  534. 

performance  cutting  off  defense  of,  534. 

executed  parol  contract  for  exchange  of  land  not  within,  535. 

does  not  apply  to  contract  for  sale  of  fixtures,  536. 

illustrative  cases  of  contracts  not  within,  537. 

contract  for  sale  of  growing  crops,  538. 

parol  sale  of  perennial  crops,  539. 
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STATUTE  OF  FHA.VDS^Contmued. 

contracts  for  sale  of  grass  and  growing  trees,  540. 
intention  of  parties  as  to  growing  crops,  d41. 
license  to  enter  on  lands,  542. 
license  not  within,  542. 
creation  of  easements,  543. 
rule  as  to  sale  of  buildings,  544. 
partnership  to  deal  in  lands,  545. 
when  agreement  to  form  partnership  within,  546. 
agreements  not  to  be  performed  within  a  year,  547. 
contracts  to  be  performed  within  a  year,  548. 
Texas  rule  as  to  contracts  not  to  be  performed  in  a  year,  549. 
illustrative  cases  not  within  as  to  time  of  performance,  551. 
when  contract  for  support  not  within,  551,  n. 
when  contract  of  partnership  not  within,  551. 
illustrative  cases  not  within,  552. 
how  affected  by  time  of  performance,  552. 
performance  taking  case  out  of,  553. 
performance  on  one  side  within  a  year,  553. 
how  part  performance  affects,  553. 

contracts  for  sale  of  goods,  wares  and  merchandise,  554,  555. 
contracts  for  work  and  labor,  555. 

rule  in  England  as  to  what  constitutes  contract  of  sale,  556. 
rule  in  New  York  as  to  what  constitutes  contract  of  sale,  557. 
contract  for  sale  of  corporate  shares,  558. 
contract  for  sale  of  choses  in  action,  558. 
when  sale  of  promissory  notes  within,  558. 
conditional  sales,  559. 
effect  of  receipt  and  acceptance,  559. 
what  amounts  to  receipt  of  goods  in  sale,  560. 
sufficiency  of  acceptance  in  sale  to  take  case  out  of,  560. 
constructive  delivery  and  acceptance  in  sales,  effect,  562. 
effect  of  delivery  to  a  carrier,  563. 
delivery  which  takes  contract  out  of,  564. 
change  of  possession  sufficient  to  satisfy  in  sales,  564,  n. 
receipt  and  acceptance  in  sales  a  question  for  the  jury,  565. 
effect  of  earnest  or  part  payment,  566. 
auctioneer's  sale  within,  567. 
judicial  sales,  568. 
form  of  the  memorandum,  569. 
contents  of  the  memorandum,  570. 
what  must  be  stated  in  memorandum,  571. 
memorandum  as  to  sale  of  real  estate,  572. 
sufficiency  of  memorandum  as  to  sale  of  real  estate,  573. 
whether  memorandum  must  show  consideration,  574. 
correspondence  as  evidence  of  the  contract,  575. 
bought  and  sold  notes  as  memoranda,  576. 
slip  contracts  as  memoranda,  576. 
163 
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insufficient  writing  to  take  contract  out  of,  577. 

the  signature,  578. 

oral  variation  of  written  agreement,  579. 

parol  discharge  of  written  agreement,  580. 

when  parol  evidence  may  be  resorted  to,  581. 

remedy  (or  services  rendered  under  voidable  contract,  582. 

pleading  it,  583. 

matter  affecting  the  remedy,  598. 

effect  of  part  performance  of  verbal  contract  on,  690. 

effect  of  part  performance,  691 . 

basis  upon  which  doctrine  of  part  performance  rests,  692. 

what  does  not  constitute  part  payment,  695. 

improvements  taking  case  out  of,  698. 

part  performance  taking  contract  of  marriage  out  of,  700. 

effect  on  change  and  termination  of  contracts,  778. 

contract  with  seal  attached  satisfying,  904. 

promise  to  make  one  an  heir,  921,  n. 

when  contract  for  sale  of  lands  valid  under,  933. 

what  takes  contract  for  sale  of  land  out  of,  934. 

agreement  to  adopt  child,  when  within,  935. 

part  performance  taking  case  out  of,  942,  947. 

pleading,  942. 

what  takes  oral  contract  oat  of,  943. 

what  sufficient  to  take  case  out  of,  944. 

what  is  sufficient  acceptance  under,  947. 

defense  of  by  answer,  948. 

defense  of  by  demurrer,  948. 

when  promise  of  marriage  within,  1298. 

antenuptial  agreement  is  within,  1298. 

STATUTE  OF  LIMITATIONS, 

claim  barred  by  as  consideration  for  new  promise,  162. 

effect  of  written  promise  to  pay  debt  barred  by,  162. 

acknowledgment  of  debt  barred  by,  163. 

when  commences  ro  run  on  implied  warranty  of  title,  285. 

applying  payment  to  debts  barred  by,  391. 

when  those  of  forum  apply,  696. 

when  those  of  place  of  contracting  apply,  596. 

matter  affecting  the  remedy,  598. 

effect  on  right  to  contribution,  682. 

effect  on  suit  to  set  aside  deed  of  trust,  828. 

when  bars  right  to  specific  performance,  918, 

defense  of  laches  not  dependent  on,  928,  n. 

on  unpaid  subscription  to  stock,  1078. 

when  does  not  run  against  cestui  qve  tntst,  1278. 

in  actions  between  husband  and  wife,  1343. 

governing  infant's  action  to  set  .aside  deed,  1361. 

applies  to  claim  against  estate  of  insane  poor,  1413. 
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STATUTE  OF  LIMITATIONS- Co»Mn«eti. 
how  affected  by  insanity,  1414. 
how  affected  by  constitutional  provisions,  1672. 
aflect  only  remedy,  1672. 
governing  actions  for  contribution,  1697. 

STATUTORY  FORFEITURE, 

remedy  to  secure  relief  from,  796. 

STATUTORY  LIABILITY, 

of  corporate  trustees,  1085. 
contracting  against,  public  policy,  1510. 

STATUTORY  LIMITATIONS, 

infant  disaffirming  deed  within,  1361. 

STATUTORY  PROVISIONS, 

governing  compromises  by  joint  debtors,  490. 

STEAMBOAT  LINE, 

railway  company  no  authority  to  run,  1104,  n. 

STEP-CHILD, 

right  to  pay  for  services  in  family,  655. 

STIPULATIONS, 

effect  of  those  reducible  to  certainty,  77. 

STOCK, 

effect  of  conditions  in  subscriptions  to,  125. 

enforcing  sale  of,  955. 

enforcing  contracts  relating  to,  956. 

corporation  holding  in  another  corporation,  991,  992. 

subscription  for  as  contract,  1036. 

when  subscription  for  becomes  binding,  1037. 

subscription  for  before  incorporation,  1068. 

withdrawing  subscription  to,  1042. 

subscriptions  to  secured  by  fraud,  1043. 

when  shareholders  liable  for  double  amount  of,  1084. 

effect  of  failure  to  levy  assessments  on,  1121. 

right  to  on  reorganization,  1123. 

municipality  taking  in  railroad,  1177. 

municipal  corporations  subscribing  for  in  railways,  1178. 

husband  consenting  to  transfer  of  wife's,  1334. 

effect  of  unlawful  consolidation,  1461. 

wagering  contract  on,  1467. 

sale  on  margin,  what  is,  1479. 

STOCK  CERTIFICATES, 

corporate  liability  on,  1052,  1053. 
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STOCK  EXCHANGE  AND  GAMBLING  CONTRACTS, 
See  Gambling  Contracts. 

STOCK  GAMBLING, 

validity  of  notes  given  in,  1480. 
recovering  profits  of  from  broker,  1481. 

STOCK  PAYMENTS, 

building  association  applying  on  loan,  1218. 
application  of  by  building  associations,  1219. 

STOCK  SUBSCRIPTION, 

consideration  supporting,  210. 
tender  of  stock  before  suing  on,  298. 
whether  joint  or  several,  674. 
in  other  companies,  993. 

STOCK  TRANSACTIONS, 

infants  disaffirming,  1363. 

STOCK  WAGERING  CONTRACTS, 
recovery  of  money  paid  on,  1431. 

STOCKHOLDERS, 

when  their  subscriptions  become  absolute,  125. 

waiving  conditions  in  subscription  to  stock,  126. 

right  to  withdraw,  in  building  associations,  146. 

consideration  supporting  subscription  by,  210. 

discharge  by  an  accord  and  satisfaction,  450. 

when  may  rescind  contract  of  directors,  847. 

compelling  transfer  of  stock  by,  956. 

relation  of  corporations  having  same,  963. 

when  are  a  partnership,  973. 

how  affected  by  ultra  vires  contracts,  980. 

enjoining  ultra  vires  acts,  981. 

when  estopped  to  attack  tiltra  vires  acts,  986. 

breach  of  contract  with  the  corporation,  987. 

preventing  sale  of  corporate  property,  987. 

right  to  prevent  consolidation,  988. 

when  corporation  may  become,  991,  992. 

ratification  of  unauthorized  contract,  1006. 

when  deed  of  trust  not  fraud  upon,  1007. 

corporate  contracts  made  by,  1012. 

when  may  execute  mortgage,  1012. 

directors  trustees  for,  1014. 

right  of  non-consenting  to  avoid  corporate  contracts,  1018. 

ratifying  sale  by  director  to  himself,  1022. 

objecting  to  executed  contract  with  directors,  1028. 

enjoining  directors,  1029. 

are  cestvis  que  trust,  1029. 

mutual  contract  of,  1036. 
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one  induced  to  become  such  by  fraud,  1036. 
when  can  object  to  irregular  incorporation,  1039. 
disclosing  corporate  insolvency  as  between,  1046. 
dealing  with  each  other,  1046. 
when  must  authorize  issue  of  notes,  1057. 
consenting  to  mortgage,  1069. 
liability  for  corporate  debts,  1076. 
when  capital  stock  is  a  trust  fund  for,  1076. 
rule  in  Ohio  as  to  liability  of,  1077. 
liability  to  corporate  creditors,  1077. 
rule  in  Tennessee  as  to  liability  of,  1078. 
selling  overvalued  property  to  the  corporation,  1078. 
New  York  rule  as  to  liability  of,  1079. 
conditions  precedent  to  liability  of,  1079. 
when  not  liable  for  corporate  debts,  1080. 
as  parties  to  creditor's  bill,  1081. 
liability  of  is  several,  1081. 
individual  liability  depends  on  statute,  1082. 
rule  in  Wisconsin  as  to  liability  of,  1083. 
liability  of  at  common  law,  1083,  n. 
statutory  liability  contractual,  1084. 
liability  not  ratable,  1084. 
waiver  of  recourse  on,  1084. 

when  may  prosecute  suit  to  foreclose  mortgage,  1089. 
liability  for  antecedent  debts,  1092. 
can  not  pledge  property  of  the  corporation,  1093. 
directors  can  not  release  from  liability,  1094. 
partners  until  organization  completed,  1095. 
when  liable  as  partners,  1095.- 
of  railroad  assenting  to  leases,  1096. 
minority  objecting  to  lease,  1099. 
rights  of  minority,  1104. 

estoppel  to  question  validity  of  consolidation,  1109. 
dissenting  attacking  reorganization,  1121. 
when  bound  by  reorganization  scheme,  1121. 
when  estopped  to  question  reorganization,  1121. 
rights  after  reorganization,  1123. 

when  unanimous  consent  necessary  to  consolidation,  1124. 
wh6n  estopped  to  question  consolidation,  1125. 
rights  in  case  of  consolidation,  1132. 
contracting  with  corporation,  1210,  n. 
rights  of  on  withdrawing  from  building  association,  1224. 
in  building  association,  how  appointment  of  receiver  affects,  1228. 
objecting  to  consolidation  of  corporations,  1461. 
combining  with  corporation,  1591. 
selling  their  influence,  1601. 
rights  in  respect  to  corporate  charter,  1646. 
See  Shareholders. 
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STOLEN  PROPERTY, 

general  offers  of  reward  for  recovery  of,  41. 

when  promise  to  pay  money  for  return  of  not  a  valid  consideration,  157. 

magistrate  contracting  for  part  of,  1602. 

STOLEN  STOCK  CERTIFICATE, 
right  to  reclaim,  1053,  n. 

STORM, 

as  act  of  God,  218. 

STRANGER, 

when  can  sue  or  be  sued  on  contract,  197. 

when  have  rights  under  contract,  202. 

vendee  need  not  accept  title  from,  343. 

effect  of  payment  by,  366. 

payment  by  distinguished  from  sale,  366. 

paying  debt  without  request,  effect,  369. 

debtor  ratifying  payment  by,  369,  n. 

not  bound  by  receipt,  387. 

accord  and  satisfaction  by,  453. 

validity  of  agreement  to  make  him  an  heir,  1528. 

STREET, 

can  not  be  wholly  taken  for  railroad,  1160. 

power  of  city  to  purchase,  1161. 

power  of  city  to  provide  for  lighting,  1172,  1193. 

municipality  contracting  for  lighting,  1185,  1196. 

power  to  contract  for  lighting,  1197. 

city  contracting  for  safe  keeping  of,  1201. 

city  permitting  telegraph  company  to  use,  1204. 

can  not  be  appropriated  for  private  purposes,  1204. 

STREET  IMPROVEMENT, 

contractor  enforcing  assessment  for,  1152. 

liability  of  municipality  for,  1153. 

Hen  for,  1153. 

issuing  bonds  to  pay  for,  1153. 

when  city  not  liable  for,  1169. 

secret  agreement  among  petitioners,  1526. 

STREET-LIGHTING   CONTRACTS, 
power  of  city  to  make,  1196. 

rule  in  New  Jersey  as  to  power  of  city  to  make,  1197. 
when  township  may  make,  1197. 
advertising  for  proposals,  1197. 

STREET  NUISANCE, 

municipality  no  power  to  license,  1190. 
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STREET  RAILWAY, 

tender  of  fare  to,  337. 

city  charter  to  as  a  contract,  1206. 

STRICT  CONSTRUCTION, 

of  grants  of  exclusive  privileges,  1651. 

STRICT  PERFORMANCE, 
waiver  of,  109. 

STRIKES, 

as  excuse  for  non-performance  of  contract,  238. 

SUB-CONTRACTOR, 

how  must  apply  payments,  396. 

SUBJECT-MATTER, 
description  of,  65. 
of  an  accord  and  satisfaction,  429. 
considering  in  construing  contracts,  712. 
description  of  in  contract,  892. 

SUBORNATION  OF  PERJURY, 

validity  of  contract  in  reference  to,  1536. 
contrary  to  public  policy,  1537,  n. 

SUBROGATION, 

where  creditor  subrogated  to  rights  of  corporation,  1081. 

SUBSCRIBER  TO  STOCK, 

acquiescing  in  irregular  incorporation,  1039. 

when  estopped  to  question  corporate  organization,  1040. 

when  estopped  by  subscription,  1041. 

SUBSCRIPTIONS, 
gratuitous,  205. 

to  capital  stock  before  incorporation,  208. 
to  capital  stock  after  incorporation,  209. 
sufficiency  of  to  contract,  527. 
to  capital  stock,  law  governing,  593. 
when  contracts  of  are  several,  674,  732. 
when  contract  of  joint,  732. 
corporation  taking  for  stock,  993. 
right  of  consolidated  corporation  to,  1131,  n. 
validity  of  church  subscriptions  made  on  Sunday,  1616. 
action  on  without  demand,  1704. 

SUBSCRIPTIONS  TO  STOCK, 

when  contract  for  becomes  absolute,  125. 

conditions  in,  125. 

payable  when  entire  capital  stock  is  subscribed,  126. 
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how  affected  by  recitals  in  corporate  charter  or  prospectus,  127. 

how  far  those  before  incorporation  absolute,  128. 

conditions  in  as  to  location  of  railroad,  129. 

subject-matter  of  conditions  to,  129. 

how  conditions  in  must  be  stated,  130. 

the  contract  between  the  subscribers,  130. 

presumption  as  to  when  conditions  in  were  made,  130. 

performance  of  conditions  in,  131. 

waiver  of  performance  of  conditions  in,  132. 

as  a  contract,  1036. 

conditions  precedent  to  subscriber's  liability,  1037. 

before  incorporation,  1038. 

when  become  operative,  1088. 

how  affected  by  irregular  incorporation,  1039. 

induced  by  fraudulent  representations,  1040. 

to  preliminary  articles  of  association,  1040. 

estoppel  to  deny,  1040. 

Louisiana  rule  as  to,  1041. 

withdrawal  of,  1042. 

death  or  insanity  revoking,  1042. 

those  procured  by  fraud,  1043. 

laches  in  objecting  to  one  secured  by  fraud,  1044. 

payment  in  case  of  insolvency,  1076. 

liability  on  unpaid,  1077,  1078. 

when  statute  of  limitations  begins  to  run  on,  1078. 

creditor's  bill  to  reach,  1081. 

right  of  creditors  to  follow  unpaid,  1093. 

paying  for  in  municipal  bonds,  1177. 

validity  of  one  by  married  woman,  1334. 

SUBSEQUENT  CREDITORS, 

when  voluntary  assignment  void  as  to,  1247. 
SUBSEQUENT  DEED, 

infant  ratifying  former  deed  by,  1350. 

SUBSEQUENT  LAW, 

eiJect  of  impossibility  caused  by,  225. 

SUBSEQUENT  ORAL  CONTRACT, 

to  vary  written  contract,  274. 
to  vary  or  terminate  written,  776. 

SUBSEQUENT  PAROL  CONTRACT, 
effect  of  performance  of,  777. 

SUBSEQUENT  VENDEE, 

how  affected  by  misdescription  in  deed,  868. 
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SUBSEQUENT  WARRANTY, 
consideration  for,  160,  n. 

SUBSTANTIAL  PERFORMANCE, 
of  building  contracts,  effect,  112. 
where  there  has  been  delay,  113. 
when  all  that  is  required,  293. 
illustrative  cases  of  in  building  contracts,  293. 
usually  a  question  of  fact,  293. 
of  contract  to  dig  well,  294. 
of  contract  to  locate  depot.  296. 
recovery  for,  1729. 

SUBSTITUTED  CONTRACT, 

when  action  must  be  based  on,  442. 

SUBSTITUTION  OF  WARRANTIES, 
when  may  be  made,  274. 

SUFFICIENT  CONSIDERATION, 
illustrated,  211,  212. 

SUICIDE, 

effect  of  condition  against  in  insurance  policy,  92. 
when  burden  of  on  insurance  company,  92. 

SUIT, 

consideration  of  contract  to  forbear  bringing,  158. 

consideration  for  forbearance  to  bring,  170. 

example  of  sufficient  consideration  for  abandonment  of,  175. 

consideration  for  dismissing,  177. 

right  of  stranger  to  contract  to  bring,  197,  198,  199. 

when  may  be  begun  on  commercial  paper,  304 

effect  of  tender  after,  330. 

when  may  be  brought  for  renunciation  of  contract,  411. 

settling  by  accord  and  satisfaction,  422. 

when  covenant  not  to  bring  is  a  release,  482. 

on  partly  written  and  partly  oral  agreement,  579. 

law  of  forum  governs,  595. 

when  bringing  terminates  contract,  772. 

rescission  to  prevent  multiplicity  of,  790. 

by  heirs  to  set  aside  trust  deed,  828. 

parties  to  one  for  reformation,  877. 

when  tender  must  be  made  before,  899. 

effect  of  laches  in  prosecuting,  928. 

specific  performance  to  prevent  multiplicity  of,  960. 

authority  of  president  of  corporation  in  reference  to,  1009. 

against  consolidated  corporation,  1129. 

illegal  act  can  not  be  basis  of,  1445. 
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to  recover  money  lost  on  bet,  1496. 
illegal  contract  as  basis  for,  1592. 
to  enforce  contracts  made  on  Sunday,  1618. 
legislature  extending  time  for  commencing,  1672. 
when  commencement  a  suflBcient  demand,  1702. 
promise  to  forbear,  1739. 
resort  to  equity  to  aryoid  multiplicity  of,  1754. 
See  Actions. 

SUNDAY, 

effect  of  signing  and  sealing  deed  on,  8. 

effect  where  note  falls  due  on,  304. 

effect  where  obligation  falls  due  on,  306. 

validity  of  note  made  and  delivered  on,  376. 

promissory  note  executed  and  delivered  on,  604,  n. 

effect  of  day  of  performance  falling  on,  634. 

paper  due  on  where  grace  is  allowable,  635. 

validity  of  contracts  made  on,  1446,  n. 

penalty  for  working  on,  1611. 

doing  work  of  charity  on,  1612. 

doing  work  of  necessity  on,  1612. 

pursuing  ordinary  calling  on,  1612. 

validity  of  marriage  contract  made  on,  1613. 

payment  of  debt  on,  1613. 

validity  of  gift  made  on,  1613. 

recovery  for  services  rendered  on,  1615. 

validity  of  church  subscriptions  made  on,  1616. 

validity  of  promissory  note  executed  on,  1618. 

validity  of  bond  executed  on,  1618. 

sales  made  on,  1620. 

action  on  note  given  on,  1620,  n. 

validity  of  bond  given  on,  1625. 

ratification  of  note  made  on,  1627. 

rule  at  common  law  as  to  note  made  on,  1629. 

bona  fide  holder  of  note  made  on,  1630. 

SUNDAY  CONTRACTS, 

rule  under  the  common  law,  1611. 

statutes  making  them  void,  1611. 

the  EngUsh  statute  governing,  1612. 

Sunday  laws  in  the  United  States,  1613. 

statutes  prohibiting  business  on  Sunday,  1614. 

statutes  prohibiting  labor  but  not  business,  1615. 

exceptions  of  necessity  and  charity,  1616,  1617. 

who  has  burden  of  showing  validity,  1617. 

suits  to  enforce,  161.S. 

validity  of  payments  made  on,  1619. 

parties  to  in  pari  delicto,  1619. 
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sales  made  on  Sunday,  1620. 
executory  and  executed,  1620. 
possession  acquired  under,  1621. 
who  may  set  up  illegality  of,  1621. 
telegrams  on  Sunday,  1622. 
emergency  for,  1622. 
contracts  of  common  carriers,  1623. 
loaning  money  on  Sunday,  1624. 

deeds,  mortgages  and  sealed  instruments  made  on  Sunday,  1625. 
ratification  of,  1626. 
when  may  be  ratified,  1627. 
ratification  on  secular  day,  1627.  _ 
ratification  of  sale  by  retention  of  property,  1628. 
ratifying  as  new  contracts,  1628. 
notes  and  bills,  1629. 
hona  fide  holder  of  note  made  on  Sunday,  1630. 

SUNDAY  LABOE, 

what  constitutes,  1615,  n. 

SUNSET, 

making  tender  at,  306. 

SUPERINTENDENT, 

ambiguity  in  note  executed  by,  1066. 

SUPERSEDEAS, 

effect  on  injunction,  1762. 

SUPPORT, 

how  death  affects  agreement  for,  549,  n. 

when  contract  for  not  within  the  statute  of  frauds,  551,  n. 

rescission  of  contract  for,  793. 

contract  for  is  contract  for  personal  services,  793. 

enforcing  agreement  for,  906. 

agreement  for  as  consideration  for  deed,  1391. 

of  insane  poor,  1412. 

validity  of  agreement  for  after  divorce,  1547. 

SURETY, 

consideration  for  promise  to  release,  169. 

consent  of  to  extension  of  time,  171. 

when  released  by  extension  of  time,  172. 

when  may  have  notes  canceled,  215. 

when  released  by  refusal  of  creditor  to  accept  tender,  383. 

effect  of  payment  by  under  mistake  of  law,  401. 

release  of,  484. 

when  discharged  by  act  of  principal,  484. 

when  released  by  an  extension  of  time,  485. 
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promise  to  indemnify,  509,  521. 

implied  contract  of  principal  to  indemnify,  643. 

when  only  liable  for  liquidated  damages,  672. 

rule  where  deceased  joint  debtor  is,  679. 

when  estate  of  is  held  liable,  680. 

effect  where  deceased  participates  in  the  consideration,  680. 

contribution  among,  683. 

reformation  against  for  mistake,  854. 

wife  as  husband's,  1304. 

when  married  woman  can  not  become  by  estoppel,  1305. 

married  woman  as  for  her  husband,  1305,  n. 

wife  as,  rule  in  Nebraska,  Georgia  and  Kentucky,  1306. 

married  woman  as,  rule  in  Indiana  and  Tennessee,  1307. 

when  married  woman  occupies  position  of,  1307,  n. 

validity  of  infant's  contract  as,  1345,  n. 

liability  on  illegal  bond,  1422. 

SURETY'S  BOND, 

effect  of  one  signed  upon  condition,  145. 

SURETYSHIP, 

married  woman  can  not  make  contract  of,  1252. 
how  wife's  determined,  1308. 
wife's  is  a  question  of  fact,  1308. 

SURGEON, 

implied  contract  of,  659. 

See  Physicians. 

SURPLUSAGE, 

in  construction  of  contracts,  718. 

SURROUNDING  CIRCUMSTANCES, 

as  an  element  in  construing  contracts,  712,  n. 
effect  given  to  in  construction  of  contracts,  719,  720. 
parol  evidence  admissible  to  show,  741. 

SURVIVING  WIFE, 

right  to  convey  community  property,  1337. 
validity  of  deed  by,  1337,  n. 

SURVIVORSHIP, 

as  applied  to  estates  by  entireties,  1340. 
right  of  in  joint  tenancy,  1342,  n. 
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TANNERIES, 

cities  regulating  location  of,  1190. 

TAVERNKEEPERS, 

executing  contracts  in  restraint  oi  trade,  1573,  n. 

TAX  SALES, 

tender  in  action  to  redeem  from,  338. 
tendering  costs  in  suits  to  set  aside,  340. 

TAXATION, 

when  exemption  from  passes  to  consolidated  company,  1128. 

exceeding  constitutional  limitation,  effect,  1193. 

debt  for  light  and  water,  effect,  1194. 

raising  money  by  for  street  lighting,  1197. 

validity  of  that  against  insane  person,  1389. 

in  reference  to  licenses,  1644. 

corporate  charter  limiting  power  of  state  over,  1652. 

validity  of  exemptions  from,  1652. 

exemption  from  never  presumed,  1652. 

exemption  from,  1653. 

exempting  charitable  institution  from,  1653. 

consideration  necessary  for  exemption  from,  1654. 

power  of  legislature  to  revoke  exemption  from,  1654. 

immunity  from  not  transferable,  1655. 

repealable  and  irrepealable  exemption  from,  1656. 

on  foreign  held  bonds,  1657. 

TAXES, 

effect  of  payment  of  by  check,  374. 

repayment  of  those  illegally  collected,  380. 

essentials  of  right  to  recover  those  illegally  collected,  38(X 

recovery  where  payment  was  voluntary,  380. 

recovering  back  payment  of,  382. 

voluntary  payment  of,  665. 

essentials  of  right  to  recover,  665. 

presumption  as  to  voluntary  payment,  665. 

recovery  of  illegal  paid  under  compulsion,  666. 

what  amounts  to  involuntary  payment  of,  666. 

statute  permitting  recovery  of  illegal,  667. 

effect  where  paid  under  protest,  667. 

payment  of  where  specific  performance  decreed,  929. 

compensation  for  collection  of,  1606. 

TAXING   POWER, 

power  of  legislature  with  reference  to,  1652. 
constitutional  limitation  on,  1657. 
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TAX-PAYEES, 

enjoining  municipality  from  creating  debts,  1171. 
estoppel  to  question  municipal  bonds,  1177,  n. 
enjoining  execution  of  fraudulent  municipal  contract,  1182. 
attacking  water-works  contract,  1195. 

TECHNICAL  TERMS, 

parol  evidence  to  explain  those  in  contract,  28. 
parol  evidence  to  explain,  577,  n.,  1707. 
judicial  notice  of,  725,  n. 
jury  determining  meaning  of,  744. 

TECHNICAL  WORDS, 

parol  evidence  admissible  to  explain,  581,  739. 
in  construction  of  contracts,  716. 
effect  of  in  deed,  735. 

TECHNICALITIES, 

equity  disregards,  1304,  n. 

TELEGRAMS, 

as  means  of  making  contract,  2. 

contracts  by,  64. 

as  evidence  of  the  contract,  575. 

when  sending  is  act  of  necessity  or  charity,  1622. 

validity  of  those  sent  on  Sunday,  1622. 

TELEGRAPH, 

proposals  by,  63. 

place  of  contract  where  contract  is  made  by,  66. 

TELEGRAPH  COMPANIES, 

municipalities  .contracting  with,  1204. 

contract  against  negligence,  validity,  1503. 

securing  exclusive  right  of  way  from  railway  company,  validity,  1579. 

TELEGRAPH  POLES, 

city  permitting  erection  in  the  street,  1204. 

TENANT, 

how  possession  by  affects  question  of  part  performance,  697. 
effect  of  improvements  made  by,  698. 

TENANT  IN  COMMON, 

accord  and  satisfaction  by  one,  449. 
husband  and  wife  taking  as,  1341. 

TENANTS  IN  ENTIRETY, 

husband  and  wife  as,  1317,  n. 
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what  is  auflBcient  in  sales,  244. 

of  performance,  297. 

definition  of,  297. 

effect  of  one  made  before  obligation  is  due,  298. 

need  not  be  accepted  until  due,  298. 

before  suing  on  stock  subscriptions,  298. 

necessity  of,  298. 

mere  offer  is  not,  299. 

what  constitutes,  299. 

statutory  rules  in  reference  to,  300. 

when  money  must  accompany,  300. 

method  of,  301. 

when  may  be  made  in  writing,  301. 

actual  production  of  thing,  301. 

when  only  partial  may  be  made,  301. 

by  payment  into  court,  301. 

continued  readiness  to  pay,  302. 

keeping  it  good,  302. 

burden  of  proof  to  show,  302. 

effect  of  use  of  money  after  making,  302. 

when  discharges  mortgage  lien,  302. 

when  can  be  destroyed  by  demand  for  diflerent  sum,  303. 

bringing  into  court,  303. 

in  suits  for  specific  performance,  303. 

pleading,  303. 

mere  proposition  does  not  amount  to,  303. 

time  of,  304. 

effect  of  that  before  debt  is  due,  305. 

on  note  payable  on  demand,  305. 

on  ordinary  contracts,  306. 

distinguished  from  mere  offer,  306. 

of  delivery  of  goods,  307. 

rights  of  vendor  where  buyer  refuses  to  accept,  307. 

producing  the  money  on,  308. 

formalities  of,  308. 

illustrations  of,  309. 

actual  production  of  money  in  making,  309. 

production  of  money  due  on  mortgage,  310. 

money  available  for,  311. 

waiver  of  defect  of,  313. 

of  note  or  check,  314. 

on  contracts  payable  in  gold  or  silver  dollars,  315. 

amount  of,  316. 

of  less  than  amount  due,  effect,  317. 

suflSciency  of  amount,  318. 

waiver  as  to  amount,  318. 

effect  of  refusal  on  ground  of  amount,  318. 

when  not  necessary  where  there  would  be  refusal,  318. 
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on  several  debts,  319.  ■>     om 

duty  of  debtor  to  specify  on  what  tender  is  made,  319. 

conditional,  320. 

when  demand  for  release  destroys,  320,  n. 
when  conditions  may  be  attached  to,  321. 
duty  of  person  to  whom  tender  is  made,  321. 
when  receipt  may  be  demanded  on,  322. 
to  whom  it  should  be  made,  323. 
at  bank,  324. 

place  where  must  be  made,  324. 
to  an  attorney  at  law,  325. 
of  money  into  court,  326. 
pleading,  326. 

by  whom  it  may  be  made,  327. 
under  protest,  328. 
place  of,  329. 

not  excused  by  ignorance  of  where  creditor  is,  329. 
in  cases  of  unliquidated  damages,  330. 
after  suit  brought,  330. 
in  suits  for  injunction,  330. 
effect  of  plea  of,  331. 
withdrawal  of,  331. 
effect  of,  331,  332. 
illustrative  cases  of  effect  of,  333. 
vendee's,  and  demand  for  performance,  334. 
in  cases  of  pledge  or  mortgage,  335. 
tendering  back  borrowed  stock,  336. 
of  railroad  fare,  337. 
when  excused,  338. 

questions  of  practice  in  reference  to,  339. 
defense  of  must  be  pleaded,  339. 
rule  as  to  costs,  340. 

when  must  be  made  where  party  has  disabled  himself  from  perform- 
ance, 404. 
of  performance  of  an  accord,  effect  of,  437,  n. 
on  rescission  of  an  accord  and  satisfaction,  454. 
when  governed  by  place  of  performance,  592. 
in  suit  for  rescission,  792. 

when  may  be  made  in  the  petition  for  rescission,  793. 
keeping  good  in  suit  to  rescind,  794. 
objection  to  must  be  made  in  lower  court,  810. 
when  purchase-money  must  be  tendered  back,  841. 
in  suit  for  specific  performance,  898,  924. 
when  need  not  be  made  before  suit,  899. 
how  affects  question  of  costs,  899. 
of  deed,  by  vendor,  912. 

averment  of  in  suit  for  specific  performance,  913. 
when  excused  in  suit  for  specific  performance,  924. 
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on  offer  to  rescind  ultra  vires  contract,  997. 
of  performance  of  composition  agreement,  1235. 
in  suit  to  rescind  deed  of  insane  person,  1388. 
effect  where  rendered  useless,  1700. 
effect  of  failure  to  make,  1706. 

TERMINATION, 

See  Change  and  Termination. 

TERMS, 

when  not  to  be  varied  by  custom  and  usage,  757. 

TERMS  OF  CONTRACT, 

how  should  be  expressed,  894. 

TESTAMENTARY  AGREEMENT, 

sufficiency  of  agreement  to  establish,  905. 
specific  performance  of,  905. 

TESTAMENTARY  DISPOSITION, 

when  promise  to  make  can  not  be  enforced,  4. 

TESTATOR, 

duty  of  executor  to  pay  debts  of,  402. 
releasing  legatee's  debt  by  will,  465. 

TESTIMONIALS, 

effect  of  in  sale  of  goods,  257. 

TESTIMONY, 

validity  of  contract  to  procure,  1536. 
validity  of  agreement  to  withhold,  1550. 

THEORY, 

complaint  to  proceed  on  definite,  1677. 

THEORY  OF  COMPLAINT, 
how  determined,  1677,  n. 
complaint  defective  as  being  on  wrong  theory,  1698. 

THIRD  PERSON, 

validity  of  promise  to  induce  one  to  marry,  186. 
consideration  need  not  move  from,  195. 
when  may  sue  on  contract  made  for  benefit  of,  197,  198,  199. 
restrictions  upon  rule  allowing  them  to  sue,  199. 
when  they  may  sue  on  contracts,  200. 

can  only  sue  where  contract  valid  between  original  parties,  201. 
rescission  of  contract  made  for  benefit  of,  201. 
when  contract  for  benefit  of  can  not  be  rescinded,  202. 
164 
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rights  as  to  application  of  payments,  392. 

when  promise  of  is  an  accord  and  satisfaction,  488. 

effect  where  creditor  accepts  liability  of  as  payment,  445. 

consideration  for  settlement  l)y,  448. 

contracts  not  reformed  to  prejudice  of,  857. 

when  may  enforce  specific  performance,  937. 

corporate  by-laws  not  binding  on,  999. 

when  deed  from  husband  and  wife  should  be  through,  1317. 

married  woman  binding  herself  to  by  partnership  contract,  1332. 

how  acts  of  affect  composition  with  creditors,  1239. 

effect  of  threat  to  prosecute,  1399. 

when  may  sue  on  contract,  '1712. 

suing  on  promise  to  another,  1713. 

THREAT, 

effect  of  payment  made  under,  382. 

when  constitutes  duress,  664. 

as  affecting  right  to  rescission,  829. 

contract  secured  by  is  invalid,  1395. 

lawful  ones  may  be  made,  1396. 

validity  of  securities  executed  under,  1398. 

rule  where  they  are  not  related  to  subject-matter  of  contract,  1398. 

of  criminal  prosecution  where  no  warrant  is  issued,  1398,  n. 

to  prosecute  third  person,  effect,  1.399. 

effect  of  those  against  old  man,  1401. 

operating  on  the  affections,  1402. 

TICKETS, 

proposals  to  contract  contained  in,  47. 

effect  of  conditions  on  back  of  railway,  613,  n. 

TIMBER, 

right  to  enter  and  cut,  640,  n. 

TIME, 

for  acceptance  of  offer,  58. 

when  acceptance  by  letter  is  effective,  62. 

when  acceptance  by  telegram  is  effective,  63. 

uncertainty  as  to,  80. 

when  of  the  essence  of  a  contract,  80,  616. 

uncertainty  as  to,  81. 

as  essence  of  contract,  109. 

effect  where  building  contract  is  not  performed  in,  113. 

for  performance  of  conditions,  133. 

extension  of  as  a  consideration,  168. 

consideration  for  extension  of  in  payment  of  note,  171. 

for  making  tender,  304. 

when  to  make  application  of  piiyments,  ."93. 
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of  payment,  401. 

when  extension  of  releases  surety,  485. 
for  performance  of  contract,  548. 
relation  to  sale  of  goods,  617. 
when  has  effect  of  condition  precedent,  618. 
when  not  of  the  essence  of  a  contract,  619, 
effect  of  unreasonable  stipulation  as  to,  619. 

not  generally  regarded  in  equity  as  of  the  essence  of  the  contract,  620. 
effect  of  delay  by  contractor,  621. 
when  of  the  essence  of  a  building  contract,  621. 
effect  where  property  is  subject  to  fluctuations  in  value,  622. 
stipulations  in  regard  to  real  estate,  623. 
question  of  damages  for  delay,  624. 
when  equity  regards  of  essence  of  contract,  925. 
illustrative  cases  of  penalty  or  liquidated  damages,  626. 
effect  of  stipulations  in  building  contracts  as  to,  627. 
illustrations  of  penalties  in  building  contracts,  628. 
fractions  of  day  in  computation  of,  630. 
rule  as  to  computation  of  from  particular  day,  631. 
rule  as  to  computation  of  from  particular  event,  631. 
when  last  day  included  and  when  excluded  in  computation  of,  631,  632. 
of  payment  of  promissory  notes,  633. 
day  of  performance  falling  on  Sunday,  634. 

paper  maturing  on  Sunday  and  holidays  where  grace  is  allo\Yed,  635. 
meaning  of  term  month,  636. 

construction  of  the  words  "until,"  "by,"  "forthwith,"  and  "immedi- 
ate," 637. 
the  words  "from  and  after,"  638. 
as  an  element  affecting  specific  performance,  891. 
for  making  tender,  899. 

as  essence  of  contract  for  sale  of  real  estate,  908. 
for  which  municipalities  may  contract,  1148. 
lapse  of  as  affecting  mental  capacity,  1379. 
in  which  to  exercise  remedy,  fixing  by  contract,  1509. 
limit  of  in  contracts  in  restraint  of  trade,  1572. 
limit  of  not  essential  in  contracts  in  restraint  of  trade,  1573. 
as  affecting  contract  in  restraint  of  trade,  1575. 
as  essence  of  contract,  1689. 
lapse  of  as  bar  to  suit  to  rescind,  1778. 

TIME  OF  DELIVERY, 

when  essence  of  contract,  617. 

TIME  OF  PAYMENT, 

parol  evidence  to  vary,  579. 
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TIME  OF  PEEFORMANCE, 
as  a  condition,  88. 

effect  on  statute  of  frauds,  548,  549,  550,  551,  552. 
parol  evidence  to  vary,  579. 
intention  of  parties  as  affecting,  618. 
when  has  effect  of  condition  precedent,  618. 
how  equity  regards  covenants  fixing,  620. 
consideration  for  extension  of,  781. 
parol  waiver  of,  781. 
parol  extension  of,  781. 
effect  of  waiver  of,  845. 
where  contract  ia  silent,  893. 

TITLE, 

merger  of  mortgage  in,  20. 

delivery  of  deed  necessary  to  pass,  70,  n. 

recovery  of  purchase-money  where  it  proves  defective,  95. 

of  personal  property  in  conditional  sales,  135. 

possession  does  not  make,  135,  n. 

waiver  of  in  conditional  sales,  140. 

in  voluntary  trusts,  203. 

implied  warranty  of,  282. 

when  a  warranty  of  implied,  282. 

when  agent  personally  liable  on  warranty  of,  282. 

seller's  implied  warranty  of,  283. 

what  constitutes  breach  of  warranty  as  to,  285. 

implied  warranty  of  by  sheriffs  and  administrators,  287. 

that  which  purchaser  of  real  estate  is  entitled  to  demand,  341. 

founded  on  adverse  possession,  342. 

what  is  regarded  as  marketable,  342. 

vender  not  required  to  accept  from  a  stranger,  343. 

duty  of  vendor  to  remedy  defects  in,  344. 

when  it  is  marketable,  345,  346. 

duty  of  vendee  in  reference  to  in  real  estate  contracts,  347. 

where  work  is  done  on  bailment,  418,  n. 

in  sales  not  passing  until  payment,  55i). 

when  passes  by  delivery  of  bill  of  sale,  562. 

in  contract  of  sale  or  return,  746. 

removing  cloud  on  in  suit  for  rescission,  790. 

compelling  vendee  to  take,  908. 

duty  of  vendor  to  furnish  a  marketable,  909. 

when  delay  of  vendor  to  tender  is  not  laches,  914. 

vendee  waiving  defects  of,  915. 

when  held  in  trust  for  purchasers,  922. 

how  defect  in  affects  right  to  specific  performance,  923. 

delay  of  vendee  in  accepting,  924. 

where  description  in  deed  is  incomplete,  933. 

agent  taking  in  his  own  name,  1007. 
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TOET, 

implied  contract  distinguished  from,  15. 

how  satisfaction  of  affects  joint  tort-feasors,  491. 

promise  to  answer  for  another's  within  statute  of  fraud,  505. 

when  passenger  may  sue  in,  647. 

waiving  and  suing  in  assumpsit,  647. 

executor's  hability,  807,  n. 

liability  of  consolidated  company  for,  1127. 

infancy  as  a  defense  to,  1369. 

infant  falsely  representing  age,  1370. 

how  far  insane  person  liable  for,  1404. 

converting  money  deposited  on  Sunday,  1624. 

effect  of  judgment  rendered  in  action  of,  1665. 

whether  action  on,  or  on  contract,  1676. 

how  to  plead  waiver  of,  1678. 

action  in  assumpsit  on  waiver  of,  1678. 

TORT-FEASORS, 

effect  of  release  of  one,  462,  488,  489. 

TOWN, 

duty  in  reference  to  streets,  1201. 

TOWN  TRUSTEES, 

effect  where  one  is  interested  in  contract  by,  1210. 

TOWNSHIP, 

making  street  lighting  contracts,  1197. 
power  to  assist  railway  company,  1179. 

TOWNSHIP  TRUSTEE, 

mistake  in  executing  contract,  867. 
executing  municipal  contracts,  1146. 

TRADE, 

certainty  in  contract  in  restraint  of,  81. 

consideration  in  contracts  in  restraint  of,  149,  1570. 

contracts  of  married  women  in,  1328. 

contract  in  restraint  of,  1563. 

partial  restraint  of,  1565. 

policy  to  encourage,  1579. 

competition  as  life  of,  1590. 

See  CoNTEACTS  IN  Restraint  op  Tbabb. 

TRADE  SECRETS, 

validity  of  contract  to  protect,  1594. 

TRADE  SYMBOLS, 

parol  evidence  to  explain,  577,  n. 
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TRADE  TERMS, 

parol  evidence  to  explain,  1707. 

TRADING  CORPORATION, 

power  of  treasurer  of,  1064. 

TRAFFIC  AGREEMENTS, 

power  of  railway  companies  to  make,  1103. 
when  companies  may  make  joint,  1104. 

TRANSFER  OF  STOCK, 

how  accomplished,  1045. 

liability  for  unpaid  subscriptions,  1077. 

TRANSLATIONS, 

of  foreign  contracts,  30. 

TREASON, 

contract  in  furtherance  of,  validity,  1422,  1561. 

TREASURER  OF  CORPORATION, 
authority  to  contract,  999. 
implied  power  to  make  notes,  1011. 
compensation  of,  1034. 

presumption  that  note  by  was  authorized,  1058. 
notes  executed  by,  1064. 

TREATIES, 

as  contracts,  24. 

TREES, 

when  they  become  personalty,  540,  n. 

TRESPASS, 

implied  contract  to  return  property  secured  by,  640. 
when  infant  liable  for,  1369. 

TRIAL  COURT, 

discretion  of  in  reforming  deed,  861. 
TRIFLES, 

law  will  not  regard,  317,  n. 

TROUBLE, 

as  element  of  damage  in  action  for  breach  of  warranty,  291. 

TRUST, 

implied  contracts  distinguished  from,  15,  n. 
steps  necessary  in  creation  of,  203. 
executed  by  declaration,  204. 
consideration  for,  215. 
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as  a  consideration,  215. 
when  within  the  statute  of  frauds,  528. 
writing  suflacient  to  establish,  573,  n. 
when  partnership  assets  are,  681. 
how  relation  of  affects  expressions  of  opinion,  798. 
specific  performance  of,  902. 
in  favor  of  purchasers  of  land,  922. 
enforcing  by  specific  performance,  956. 
voluntary  assignment  creates,  1243. 
when  gift  by  wife  to  husband  is,  1266. 
when  infant  can  not  disaffirm,  1359. 
enforcing  against  infant,  1359. 
created  by  gift  by  person  of  unsound  mind,  1385. 
effect  where  illegal,  1424. 
definition  of,  1583. 
as  monopoly,  1583. 
technical  and  legal  monopolies,  1584. 
how  formed,  1584. 

corporation  prohibited  from  entering,  1591. 
public  office  is,  1600. 

impressing  property  conveyed  with,  1756. 
See  Dbbd  op  Trust. 

TRUST  DEED, 

construing  it  and  note  together,  713,  xi. 
corporation  ratifying  president's,  1072. 
when  has  effect  of  equitable  mortgage,  1072. 
See  Deed  op  Trust. 

TRUST  ESTATE, 

effect  of  sale  of  by  agent  to  his  own  wife,  837. 

TRUST  FUND, 

capital  stock  of  corporation  is,  1076. 

unpaid  subscriptions  constituting,  1082. 

when  assets  of  insolvent  corporation  become,  1091. 

capital  stock  as  for  creditors,  1092. 

when  assets  of  corporation  are,  1093. 

lost  in  gambling,  1497. 

TRUST  FUND  DOCTRINE, 
illustration  of,  1091. 
what  it  is,  1092. 

rule  as  to  in  North  Carolina,  1093. 
South  Dakota  rule  as  to,  1094. 

TRUST  MORTGAGE, 

right  of  bondholder  to  ask  foreclosure  of,  1089. 
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TRUSTEE, 

when  tender  should  be  made  to,  323. 

performing  bankrupt's  contracts,  408. 

setting  aside  sale  to  himself,  837. 

when  vendor  is  for  vendee,  919,  959. 

person  paying  is  for  vendee,  when,  922. 

directors  of  corporation  are,  1014. 

can  not  contract  for  his  own  benefit,  1016. 

when  contract  of  void  or  voidable,  1024. 

suing  on  note  given  to  church,  1067. 

statutory  liability  of  corporate,  1085. 

how  personal  liability  of  measured,  1085. 

effect  of  failure  to  levy  assessments  on  stock,  1121. 

can  not  contract  with  himself,  1210,  n. 

building  association  can  not  act  as,  1211. 

conveying  real  estate  to  in  contemplation  of  marriage,  1321. 

in  contract  of  separation  between  husband  and  wife,  1336. 

liability  where  trust  is  unlawful,  1424. 

contract  tempting  him  to  be  disloyal,  1513. 

validity  of  agreement  to  resign,  1513. 

railroad  managers  are  for  the  public,  1514. 

can  not  purchase  from  cestui  que  trust,  1774. 


u 

ULTRA  VIRES, 

burden  of  showing  that  corporate  contract  is,  966. 

rule  and  test  of,  980. 

when  agreement  of  consolidation  is,  980. 

lease  void  as  being,  981. 

negligence  not  excused  on  ground  of,  982. 

effect  on  executed  contracts,  986. 

as  defense  to  promissory  note,  997. 

defense  of  not  favored,  994. 

when  leases  are,  1097. 

when  trafHo  agreements  are  not,  1103. 

when  doctrine  of  not  applicable  to  municipal  corporations,  1139. 

when  municipal  contract  is,  1149. 

strict  rule  in  municipal  contracts,  1 156. 

grant  of  franchise  for  private  purpose  is,  1158. 

health  board  employing  physician  is,  1159. 

municipality  pleading,  1166. 

when  not  good  defense  on  municipal  bonds,  1177. 

when  covenant  by  city  is,  1201. 

ordinance  appropriating  street  for  private  purposes  is,  1204. 

when  acts  of  building  associations  are,  1211. 
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ULTRA  VIRES  ACT, 

injunction  to  restrain,  980. 

validity  of  agreement  to  perforin,  981. 

right  of  stockholders  to  enjoin,  981. 

Massachusetts  rule  as  to  validity  of,  982. 

definition  of,  983. 

when  stockholders  estopped  to  attack,  986. 

as  breach  of  contract,  987. 

as  breach  of  contract  with  the  corporation,  987. 

illustrations  of  acts  that  are  not,  988. 

injunction  to  prevent,  988. 

guaranteeing  contracts  of  other  corporations,  990. 

purchasing  stock  in  other  corporations,  991,  992. 

stock  subscriptions  in  other  companies,  993. 

estoppel  by,  994. 

injunction  as  remedy  against,  1111,  n. 

ULTRA  VIRES  CONTRACTS, 

how  stockholders  affected  by,  980. 

creating  equitable  estoppel,  982. 

who  may  object  to,  983. 

of  public  corporation,  validity,  985. 

rule  as  to  where  benefits  are  received,  995. 

rule  in  Georgia  as  to  validity,  997. 

offer  to  rescind,  997. 

ratification  by  municipality,  1161. 

breach  of  by  municipality,  effect,  1165. 

bridge  contract  by  city  is,  when,  1207. 

ULTRA  VIRES  LEASE, 
remedy,  984. 

ULTRA  VIRES  PAYMENTS, 

municipality  may  recover,  1167. 

ULTRA  VIRES  SALE, 
remedy,  984. 

UNAUTHORIZED   ACT, 

effect  of  ratification  of,  164. 
ratification  of  those  of  corporate  officers,  1004. 
municipality  not  bound  by  unauthorized  acts  of  agents,  1149. 
municipal  corporations  ratifying,  1162. 

UNAUTHORIZED   APPROPRIATIONS, 

city  making,  effect,  1172. 

UNAUTHORIZED  CONTRACT, 
stockholders  ratifying,  1006. 
ratification  of,  1150,  n. 
electors  ratifying  that  made  by  city,  1192. 
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UNCERTAINTY, 

particular  instances  ol  in  contracts,  76. 

as  to  time,  effect,  80. 

as  to  place  and  time,  81. 

when  deed  void  for,  736. 

parol  evidence  to  explain  that  in  receipt,  782,  n. 

as  affecting  right  to  specific  performance,  892. 

effect  of  in  complaint,  1707. 

effect  on  right  to  specific  performance,  1766. 

UNCONDITIONAL  ACCEPTANCE, 

of  proposal  by  letter  makes  a  valid  contract,  62. 

UNCONSCIONABLE   CONTRACT, 

specific  performance  of  not  decreed,  884. 

UNCONSCIONABLE  NEGLIGENCE, 
in  making  mistake  in  deed,  869. 

UNCONSTITUTIONAL  LAW, 

corporation  organized  under,  1048. 
impairing  obligation  of  contracts,  1632. 

UNDERTAKERS, 

validity  of  Sunday  contracts  by,  1616. 

UNDERWRITERS, 

liberal  construction  of  insurance  policy  against,  738. 

UNDUE  INFLUENCE, 

inadequacy  of  consideration  as  bearing  on  question  of,  5. 

legal  effect  of  release  procured  by,  497. 

rescinding  contract  obtained  by,  829. 

setting  aside  contracts  for,  1391 . 

when  inferred,  1391. 

validity  of  conveyance  procured  by,  1776. 

UNDUE  PREFERENCES, 

preventing  railroad  companies  from  making,  1500. 

UNEARNED  SALARY, 

assignment  of,  1608,  n. 
validity  of  lien  on,  1604. 

UNILATERAL  CONTRACT, 
when  contract  is,  152,  n. 
request  to  marry  third  person  is,  185,  n. 
gratuitous  subscription  likened  to,  206,  n. 
specific  performance  of,  887. 

UNILATERAL  PROMISE, 
not  binding,  38. 
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UNITED  STATES, 

bound  by  its  contracts,  1634. 

making  contracts  with  its  citizens,  1634. 

UNLIQUIDATED  DAMAGES, 
tender  in  cases  of,  330. 

UNLIQUIDATED  DEMANDS, 
accord  and  satisfaction,  434. 
law  favors  compromise  of,  434. 
effect  of  compromise  of,  434. 

UNLAWFUL  CONSIDERATION, 
when  must  be  pleaded,  1740. 

UNLAWFUL  PUEPOSE, 

validity  of  corporation  organized  for,  1048. 
mortgage  to  secure  pay  for,  1600. 

UNMARKETABLE  TITLES, 
illustrative  cases  of,  349. 

UNPAID  STOCK, 

liability  on  is  several,  not  joint,  1081. 
right  of  creditors  to  follow,  1093. 

UNPAID  SUBSCRIPTIONS, 

liability  of  transferee  of  stock  for,  1077. 
stockholder's  liability  on,  1076,  1077,  1078. 
resorting  to  on  insolvency,  1082. 

UNREASONABLE  DELAY, 
in  asking  rescission,  821. 
what  is,  925,  n. 

UNSEALED  WRITTEN  CONTRACT, 

must  be  supported  by  consideration,  5,  n. 

UNSECURED  CREDITORS, 

rights  as  against  corporate  mortgage  to  bank,  1070. 
signing  composition  agreement,  1233. 
who  are,  1237. 

UNSECURED  DEBTS, 

when  creditor  may  make  application  of  payment  to,  390. 

UNSOUND  MIND, 

who  is  person  of,  J  378. 

gifts  by  persons  of,  1385. 

person  of  is  incapable  of  transacting  business,  1392. 

person  of  is  liable  for  necessaries,  1407. 
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UNSOUND  MWD-Continued. 

as  a  defense  to  contracts,  1414. 

statute  of  limitations  does  not  run  against  person  of,  1414. 
See  Contracts  op  Lunatics. 

UNSOUNDNESS, 

examples  of  in  sale  of  horses,  264. 

UNSOUNDNESS  OF  MIND, 

constructive  notice  of,  1383. 

as  affecting  settlement  by  lunatic  for  personal  injuries,  1384. 

setting  aside  gift  for,  1387. 

maker's  as  defense  to  note,  1740. 

as  a  defense,  1740. 

USAGE, 

proof  of  to  explain  contract,  581. 
effect  in  construing  contracts,  734. 
how  proof  of  may  be  made,  763. 
when  can  not  set  aside  contract,  1112,  n. 
as  evidence,  effect  on  contracts,  1746. 

See  Custom  and  Usage. 

USAGE  OF  TRADE, 

effect  on  bill  of  lading,  762. 

USE, 

municipal  corporations  not  estopped  by,  1150. 

effect  where  it  is  reserved  in  voluntary  assignment,  1247. 

USURIOUS  CONTRACT, 

recovering  money  paid  on,  1430. 

USURY, 

when  contract  void  on  account  of,  606. 

building  association  loans,  1222,  n. 

rule  as  to  in  building  associations,  1225. 

premium  in  building  association  ia  not,  1225. 

when  sanctioned  by  statute,  1226. 

devices  in  building  associations  to  cover,  1227. 

rule  in  South  Carolina  as  to  in  building  associations  loans,  1228. 

Georgia  doctrine  as  to,  1229. 

what  law  governs,  1230. 

rule  in  North  Carolina,  1230. 

efiect  of  foreign  laws,  1230. 

premiums  in  building  associations  as  related  to,  1231. 

effect  on  voluntary  assignment,  1249. 

interest  forfeited  where  there  is,  1449. 

validity  of  agreement  not  to  plead,  1535,  n. 

contract  to  withdraw  plea  of,  1536. 

validity  of  law  in  relation  to,  1640. 
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USURY  LAWS, 

effect  of  repeal  of,  1640. 


VAGUE  CONTRACTS, 

specific  pef ormance  of,  894. 

VAGUENESS, 

efiect  of  in  contract,  72. 

VALUABLE  CONSIDERATION, 

sufficient  to  sustain  parol  contract,  5. 

definition  of,  147. 

moral  obligation  is  not,  153. 

when  moral  obligation  is,  154. 

in  what  it  may  consist,  169,  n. 

marriage  is,  181,  187,  n. 

may  be  small  or  merely  nominal,  191. 

VALUE, 

effect  of  warranty  by  vendor  as  to,  280. 
effect  of  representations  as  to,  799. 
fraudulent  allegations  of,  1439. 
effect  of  warranty  as  to,  1439. 
as  principal  element  in  a  contract,  1439. 
when  is  not  a  material  fact,  1439,  n. 

VARIANCE, 

in  pleadings,  961. 

VENDEE, 

effect  of  tender  and  demand  of  performance  by,  334. 

when  may  refuse  to  accept  title  tendered,  346. 

reasonable  time  in  which  to  reject  title  of  goods,  418. 

repudiating  parol  sale  of  real  estate,  533. 

effect  of  receipt  and  acceptance  by,  559. 

duty  of  inspection  before  acceptance,  560. 

reasonable  time  to  repudiate  delivery  of  goods,  561. 

forfeiture  of  payments  made  by,  796. 

effect  of  fraud  of,  811. 

right  to  have  deed  reformed,  859. 

when  may  be  compelled  to  take  title,  908. 

waiving  defects  of  title,  915. 

decree  of  specific  performance  against,  916. 

lender  enforcing  specific  performance  against,  922. 

trustee  taking  title  for,  922. 

effect  of  laches  of,  924. 

delay  where  transaction  speculative,  926. 

when  entitled  to  recover  for  improvements,  927. 

right  to  lien  as  againt  married  woman,  13M. 
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VENDEE'S  LIEN, 

right  to  as  against  married  woman,  1314. 

VENDOR, 

duty  as  to  place  of  delivery,  74,  n. 

recovering  purchase  price  after  tender  of  deed,  93. 

right  where  he  dehvers  less  goods  than  contracted  for,  118. 

right  to  take  possession  on  default  in  conditional  sale,  138. 

duty  to  deliver  quantity  sold,  244. 

illustrations  of  oral  warranty  by,  268. 

effect  of  warranty  by  as  to  value,  280. 

effect  of  fraudulently  representing  himself  as  owner,  285. 

rights  where  buyer  refuses  to  accept  goods,  307. 

ambiguity  construed  against,  726. 

tender  by  in  suit  to  rescind,  793. 

effect  of  option  to  rescind,  796. 

trust  in  favor  of,  815. 

effect  of  laches  of,  908. 

duty  to  furnish  marketable  title,  909. 

tender  of  deed  by,  912. 

when  delay  of  is  not  laches,  914. 

when  trustee  for  vendee,  919. 

when  contract  against  will  not  be  enforced,  923. 

when  must  pay  vendee  for  improvements,  927. 

estopped  to  set  up  vendee's  laches,  929. 

as  trustee  for  vendee,  959. 

when  must  account  for  rents  and  profits,  959. 

effect  of  expressions  of  opinions  by,  1436. 

when  liable  for  misrepresentations,  1437. 

effect  of  knowledge  of  vendee's  unlawful  intent,  1457. 

sale  for  future  delivery,  1468. 

sale  for  criminal  purpose,  recovery,  1498. 

covenant  not  to  re-engage  in  business,  1596. 

VENDOR  AND  PURCHASER, 

conditions  precedent  as  between,  93. 

conditions  in  contracts  as  between,  95. 

contracts  for  sale  of  land,  341. 

title  founded  on  adverse  possession,  342. 

title  from  a  stranger,  343. 

remedying  defects  in  title,  344. 

whether  a  title  is  marketable,  345,  346. 

duties  of  vendor,  347. 

burden  of  proof  in  showing  title,  348. 

illustrations  of  unmarketable  titles,  349. 

specified  land  to  be  conveyed,  350. 

sales  in  gross,  351. 

conflict  in  description  of  real  estate,  352. 

compensation  for  deficiencies,  353. 
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VENDOR  AND  PUECHASER— Continued. 
bona  fide  purchasers,  354. 
possession  as  notice,  354. 
vendor's  lien,  355. 

liability  of  purchaser  from  vendee  on  vendor's  lien,  356. 
vendor's  lien  expressly  reserved,  357. 
reserving  lien  on  crops  to  secure  purchase-money,  358. 
vendor's  right  to  earnest  money,  359. 
equitable  mortgage  analogous  to  vendor's  lien,  360. 

VENDOR  AND  VENDEE, 

title  under  executory  contract,  418. 
contract  in  restraint  of  trade  between,  1575. 

VENDOR'S  LIEN, 
nature  of,  355. 

burden  of  proof  to  show  waiver  of,  355. 
effect  of  purchase  with  notice  of,  356. 
liability  of  purchaser  from  vendee,  356. 
for  what  may  be  claimed,  356. 
how  affected  by  death  of  vendee,  357. 
what  it  is  superior  to,  357. 
not  impaired  by  renewal  note,  357. 
equitable  mortgage  analogous  to,  360. 
doctrine  upon  which  it  rests,  360. 

payment  in  deed  only  prima  facie  evidence  of  payment,  387. 
effect  of  omitting  in  deed,  857. 
right  of  widow  to  foreclose,  1339. 
in  favor  of  lunatic,  1409. 

VENUE, 

of  action  for  breach  of  contract,  1719. 

VERBAL  AGREEMENT, 

execution  of  written  contract  as  consideration  for,  212,  n. 
merged  in  written  contract,  579. 
merged  in  subsequent  written,  703. 
specific  performance  of,  1767. 

See  Parol  Agreement,  Okal  Agreement. 

VERBAL  CONDITIONS, 

effect  of  to  written  contract,  784. 

VERBAL  CONTRACTS, 

effect  of  statute  of  frauds  on,  503. 

as  to  real  estate,  when  invalid,  527. 

for  sale  of  growing  crops,  538. 

effect  of  part  performance  on  the  statute  of  frauds,  690. 

basis  upon  which  doctrine  of  part  performance  rests,  692. 

effect  of  part  payment  of  purchase-money,  695. 

specific  performance  of,  934. 
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VERBAL  MODIFICATION, 

enforcing  by  specific  performance,  936. 

VERBAL  PROMISE, 

to  indemnify  surety,  statute  of  frauds,  522. 

VERBAL  SALE, 

of  real  estate,  rule  in  Kentucky  as  to  validity  of,  948. 

VERDICT, 

consideration  for  compromise  after,  174. 

VESTED  RIGHTS, 

protected  on  reformation,  857. 

not  to  be  disturbed,  1637. 

acquired  under  antenuptial  contract,  1637. 

mere  expectation  of  property  is  not,  1637. 

when  dower  becomes,  1637. 

bounties,  1645. 

remedy  is  not,  1667. 

VICE-PRESIDENT  OF  CORPORATION, 

when  corporation  estopped  by  acts  of,  1010. 

employment  of. counsel  by,  1035. 

power  to  sell  corporate  franchises,  etc.,  1111. 

VIRGINIA  COUPON  CASES, 
points  decided,  1673. 

VISIBLE  DEFECTS, 

how  affect  question  of  warranty,  265. 

VOID  CONTRACT, 

confers  no  right  and  creates  no  obligation,  503,  n. 
those  of  another  state  will  not  be  enforced,  595. 

VOIDABLE  CONTRACT, 

remedy  for  services  rendered  under,  582. 
ratification  of,  1350,  n. 

VOLUNTARY  ACT, 

action  can  not  be  maintained  on,  155. 

VOLUNTARY  ASSIGNMENT, 

how  validity  affected  by  public  policy,  602. 

in  what  states  valid,  602. 

law  governing,  602. 

when  married  woman's  void,  829. 

power  of  corporation  to  make,  963. 

rorporation  making,  1086,  n. 

right  of  insolvent  corporation  to  make,  1088. 
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VOLUNTARY  ASSIGNMENT-  Continued. 
preferring  creditors  in,  1088. 
creates  valid  trust,  1243. 
nature  of,  1243. 
construction  of,  1243. 
acknowledgment  of,  1243. 
can  not  be  by  parol,  1243. 
assignor  can  not  revoke,  1243. 
distinguished  from  mortgage,  1244. 
creditor's  assent  to,  1245. 
assignee's  relation  to  assignor,  1246. 
assignee's  relation  to  creditors,  1246. 
assignee  must  accept  trust,  1246. 
fraudulent,  1247. 

when  void  as  to  subsequent  creditors,  1247. 
effect  where  use  is  reserved  in,  1247. 
fraudulent  preferences  in,  1248. 
including  fictitious  debt  in,  1248. 
fraudulent  one  must  be  pleaded,  1248. 
how  affected  by  illegal  or  compound  interest,  1249. 

VOLUNTARY  CONVEYANCE, 

when  void  as  to  creditors,  1269. 

VOLUNTARY  DECLARATIONS, 
when  amount  to  a  release,  470. 

VOLUNTARY  DEED, 

from  father  to  son,  effect,  831. 
reformation  of,  864. 

VOLUNTARY  PAYMENTS, 
illustrations  of,  363. 
overpayment  is  not,  when,  363. 
effect  of  protest  on,  364. 
effect  on  right  to  recover  illegal  taxes,  380. 
whether  that  made  under  protest  is,  381,  n. 
of  special  assessment,  effect,  382. 
how  filing  of  written  protest  affects,  382. 
can  not  be  recovered,  662w 
under  mistake  of  law,  663. 
of  taxes,  665. 

effect  of  written  protest,  667. 
c    "s  not  constitute  duress,  1396. 

VOLU.     ARY  PROMISE, 

a  ;tion  on,  1738. 

165 
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VOLUNTARY  SERVICES, 
payment  for,  1649. 

VOLUNTARY   SETTLEIMENT, 

when  deed  does  not  operate  as,  944,  n. 

VOLUNTARY  TRUST, 

distinguished  from  gift,  203. 

some  act  passing  title  necessary,  203. 

how  created,  203. 

VOLUNTEER, 

can  not  make  himself  creditor  of  another,  160. 
when  can  not  recover  for  services  rendered,  215,  n. 
when  can  pay  another's  debts,  368. 
right  to  reclaim  payment,  368. 

VOTE, 

corrupt  inducements  to  secure,  1530. 

VOTE  OF  ELECTORS, 

voting  on  proposed  city  contract,  1192. 

VOTING  TRUST  AGREEMENTS, 
validity  of,  989. 

VOUCHERS, 

as  evidence,  1747. 

w 

WAGER, 

recovering  money  staked  on,  1429. 

is  against  public  policy,  1466. 

gambling  contract,  14(i(i. 

recovery  on  in  Ki^ntacky,  1467. 

recovering  money  lost  on,  1467. 

validity  of  n<jte  ^iven  on,  1480. 

note  to  pay  where  lender  not  interested,  1482. 

validity  nf  one  on  election,  1490. 

recovering  money  paid  on,  1490. 

definition  of,  149,3,  n. 

recovery  from  stakeholder,  1495,  1496. 

WAGERING  CONTRACT, 

recovering  money  advanced  on,  1428. 
when  valid,  1466. 
in  stocks,  bonds  and  grain,  1467. 
where  delivery  not  contemplatod,  1473. 
disaffirmance  of,  1490. 
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"WAGES, 

burning  of  building  terminating  liability  for,  234. 
right  to  where  work  not  properly  done,  658. 
effect  of  custom  to  retain,  749. 
where  contract  for  not  entire,  1695. 

WAIVER, 

of  forfeiture  of  insurance  policy,  91. 

of  condition  in  contract  as  to  arbitration  and  award,  94. 

of  requirement  as  to  architect's  certificate,  101. 

performance  of  conditions  precedent,  109. 

by  accepting  part  of  goods  called  for  by  a  contract,  118. 

of  conditions  in  subscriptions  to  stock,  126. 

performance  of  conditions  in  subscriptions  to  stock,  182. 

of  forfeiture  in  conditional  sales,  140. 

by  surety  of  conditions  in  bond,  145,  n. 

by  insurance  company  of  breach  of  warranty,  253. 

of  objections  to  tender,  300. 

of  days  of  grace  by  tender,  305. 

of  tender  of  performance,  308. 

of  defect  of  tender,  313. 

of  amount  in  tender,  318. 

of  vendor's  lien,  355. 

of  performance  of  an  accord,  437. 

of  defense  of  statute  of  frauds,  583. 

of  conditions  precedent  by  silence,  618. 

of  tort  and  suing  in  assumpsit,  647,  1678. 

of  condition  precedent,  783. 

of  right  to  rescind,  812. 

of  time  of  performance,  effect,  845. 

of  defect  of  title  by  vendee,  915. 

of  recourse  on  stockholders,  1085. 

of  defense  of  infancy,  1351. 

of  right  of  disaffirmance,  1356. 

of  tort,  how  to  plead,  1678. 

of  complete  performance,  1730. 

WAIVER  OF  PERFORMANCE, 
as  a  defense,  1735. 

WANT  OF  CONSIDERATION, 

no  answer  to  action  on  a  sealed  instrument,  148. 
in  contract  for  benefit  of  third  person,  201. 
canceling  mortgage  for,  839. 
note  arising  out  of  illegal  transaction,  1423. 

WANT  OF  DILIGENCE, 
effect  of,  817. 
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WAR, 

as  excuse  for  performsCnce  of  contract,  225. 
eSect  on  executory  contracts,  1558. 

WARD, 

guardian's  release  binding  on,  462. 
conveyance  by  to  guardian,  validity,  1775. 

See  Guardian  and  Wahd. 

WAREHOUSE  KEEPER, 

implied  contract  of,  643. 

WAREHOUSEMAN, 

effect  of  insurance  taken  by,  760. 

WARRANT, 

effect  on  threat  of  criminal  prosecution,  1398,  n. 

WARRANT  OF  ATTORNEY, 

when  need  not  be  under  seal,  17,  n. 
definition  and  nature  of,  17,  18. 
contract  in  form  of  valid,  18. 

WARRANTY, 

what  are  regarded  as  words  of,  86. 

in  sale  of  goods  to  arrive,  99. 

right  of  approval  to  be  exercised  reasonably,  101. 

must  be  made  at  time  of  sale,  160. 

consideration  for  subsequent,  160. 

quantity  in  sales,  245. 

effect  of  insurance  warranty,  246. 

no  particular  form  of  words  necessary,  246,  254.. 

as  to  truth  of  statements  in  application  for  life  insurance  policy,  247. 

kinds  and  definition  of,  248,  n. 

afiirmative  and  promissory,  249. 

in  insurance  policies  are  not  favored,  251. 

what  are  not  in  insurance  contracts,  251. 

description  in  application  for  insurance  as,  252. 

insurer  may  waive  breach  of,  253. 

in  sales,  254. 

in  sale  of  horses,  254. 

what  will  constitute  in  sale  of  horse,  254. 

what  will  amount  to  in  a  sale  of  machinery,  255. 

of  workmanship,  256. 

when  statements  in  advertisements  are,  257. 

when  statements  in  catalogues  amount  to,  257. 

in  sales,  258. 

distinguished  from  option  to  return,  258. 

as  result  of  several  continuous  negotiations,  258. 

construction  of,  259. 
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when  for  court  and  when  for  jury,  259. 

distinguished  from  mere  expression  of  opinion,  260. 

how  affected  by  patent  defects,  260. 

buyer's  knowledge  of  defect,  260. 

to  what  defects  it  extends,  261,  262. 

of  stallions,  263. 

illustrations  as  to  soundness  in  horses,  264. 

how  affected  by  open  and  visible  defects,  265. 

written  contract  excluding  oral  warranty,  266. 

proof  of  where  written  contract  contains  none,  267. 

illustrations  of  seller's  oral,  268. 

when  it  is  an  oral  one,  268. 

implied  excluded  by  written,  269. 

rule  where  written  contract  is  silent  as  to,  269. 

when  an  implied  warranty  arises,  269,  n. 

when  can  not  rest  on  extrinsic  evidence,  269,  n. 

how  implied  affected  by  acceptance,  270. 

in  sale  by  sample,  270. 

when  does  not  survive  acceptance,  270. 

federal  doctrine  as  to  that  in  sales  by  sample,  271. 

co-existing  implied  and  written,  272. 

receipts  and  memorandum  excluding  oral,  273. 

substitution  of,  274. 

implied  of  identity,  275. 

as  to  identity,  275. 

as  to  genuineness  of  passage  ticket,  276. 

implied  as  to  quality,  276. 

as  to  quality,  277. 

implied  as  to  fitness,  278. 

as  to  future  state  of  an  article,  281. 

to  what  date  it  refers,  281. 

extending  into  the  future,  281. 

implied  warranty  of  title,  282. 

where  seller  not  in  possession  of  personal  property,  284. 

what  constitutes  breach  of  that  as  to  title,  285. 

of  title  by  sheriffs  and  administrators,  287. 

of  title  to  bonds,  288. 

general  covenant  of,  289. 

rights  of  grantee  under  covenants  of,  290. 

damages  for  partial  breach  of,  291. 

damages  for  breach  of  covenant  of  seizin,  292. 

what  amounts  to  release  of,  476. 

as  to  time  of  performance,  616. 

effect  of  that  made  by  agent,  765. 

when  false  representation  is  not,  798. 

when  mere  representations  do  not  amount  to,  799. 

estate  not  liable  on  executor's,  807. 

reformation  of  that  in  insurarre  poliry,  875. 
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when  married  woman  liable  on  covenants  of,  1254. 

suing  married  woman  on  covenants  of,  1285. 

as  to  value,  1439. 

as  to  material  fact,  1439. 

suit  on,  1701. 

See  Implied  Wahbanty. 

WASTE, 

indemnifying  executors  against  contemplated,  1515. 

WATER, 

power  of  city  to  contract  for,  1170,  1193. 
debt  created  by  city  contract  for,  1194. 
city  contracting  for  for  a  term  of  years,  1195. 
city  contract  to  supply,  1200. 
validity  of  city  contract  for,  1202. 

WATER  AND  LIGHT, 

contracts  of  municipal  corporations  for,  1192,  1193,  1194. 

WATER  COMPANY, 

city  contract  with,  1202. 
mutuality  in  contract  of,  1203. 

WATER-WORKS, 

power  of  city  council  to  sell,  1157. 

awarding  contract  for  to  lowest  bidder,  1186. 

municipal  ordinance  authorizing  construction  of,  1192. 

right  of  city  to  erect  after  granting  contract  to  water  company,  1202. 

WATER-WORKS  CONTRACT, 
part  performance  of,  1203. 

WEAKNESS, 

how  affects  validity  of  contract,  1. 

WEEKLY  DUES, 

in  building  associations,  when  amount  to  usury,  1227,  n. 
WELLS, 

performance  of  contract  to  dig,  294. 
WHARF, 

specific  performance  of  contract  to  erect,  883. 

A^'HARFINGER, 

implied  contract  of,  643. 

WHIM, 

in  refusing  to  reject  work,  e'tc,  104. 
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WIDOW, 

promising  to  pay  claims  to  prevent  contest  of  will,  169. 
rights  in  community  property,  1339. 

WIFE, 

suing  husband  for  damages,  187. 
contract  of  releasing  dower  valid,  475. 
husband  ratifying  transfer  to,  528. 
implied  contract  to  pay  for  her  necessaries,  643. 
deed  of  trust  by,  823. 

rescinding  her  deed  of  trust  to  husband  or  son,  827 
conveyance  procured  from  through  threats,  829. 
agent  selling  to  his  own,  837. 
omission  to  join  husband  in  deed,  853. 
mistake  in  deed  of  husband  to,  869. 
enforcing  her  agreement  releasing  dower,  954. 
living  apart  from  husband,  necessaries  for,  1256. 
husband  preferring  her  as  creditor,  1261,  n. 
when  earnings  belong  to  husband,  1276. 
earnings  from  keeping  boarders,  1276. 
ratifying  husband's  acts,  1296. 
when  may  dispose  of  community  property,  1337. 
action  to  rescind  conveyance  to,  1776. 
See  Contracts  of  Married  Women;    Hu.sban'd  and  Wife. 
WILL, 

when  promise  to  give  property  by  can  be  enforced,  4,  n. 

consideration  for  agreement  to  withdraw  objection  to  probate  of,  169. 

consideration  for  agreement  to  pay  claim  to  prevent  contest  of,  169. 

consideration  for  delivery  of,  192. 

breach  of  agreement  to  make  certain  kind,  403. 

testator  releasing  legatee's  debt  by,  465. 

directing  performance  of  contract  for  sale  of  real  estate,  535. 

compensation  by  for  services  rendered,  6-50. 

how  provisions  affect  right  to  specific  performance,  910. 

specific  performance  of  agreement  to  make,  917. 

power  of  married  woman  to  make,  1289. 

validity  of  contract  to  abide  by,  1543. 

WraD, 

as  an  act  of  God,  220. 

WITHDRAWAL, 

of  members  of  building  association,  effect,  1223. 

from  building  association,  order  of  paying  withdrawing  members,  1224. 

WITHDRAWAL  OF  SUBSCRIPTION,    ' 
when  subscriber  may  make,  1042. 
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WITHDRAWING  MEMBERS, 

rights  of  in  building  associations,  146. 
refunding  dues  to  in  building  associations,  146. 

WITNESS, 

agreement  to  pay  more  than  legal  fees  can  not  be  sustained,  157. 

consideration  for  agreement  to  attend  in  foreign  jurisdiction,  212. 

competency  of  to  prove  custom,  763. 

to  prove  mental  incapacity,  835. 

effect  where  instrument  lacks,  871. 

competency  of  to  prove  execution  of  mortgage,  979,  n. 

validity  of  agreement  to  procure,  1536. 

validity  of  contract  to  procure  them  to  swear  falsely,  1536. 

validity  of  promise  not  to  prosecute,  1552. 

WORDS, 

necessary  to  make  a  release,  460. 

determining  construction  of  contracts,  702,  703. 

rejecting  in  construction  of  contracts,  70S. 

to  be  given  their  ordinary  meaning  in  construction  of  contracts,  714. 

when  ordinary  sense  does  not  control  contract,  715. 

technical  in  construction  of  contracts,  716. 

how  repugnant  construed,  718. 

when  not  to  be  varied  by  custom  and  usage,  757. 

WORDS  AND  PHRASES, 
word  "mailed,"  60. 
"oar  loads,"  82. 
"more  or  less,"  83,  85. 
"about,"  84. 
"say,"  86. 
"say  about,"  86. 
"riot,"  91. 
"suicide,"  92. 
"satisfactorily,"  104. 
"insolvent,"  124. 
"conditional  sale,"  136,  n. 
"penalty,"  629,  n. 
"liquidated  damages,"  629,  n. 
"forfeit,"629. 
"paid  sum,"  629. 
"until,"  637. 
"by,"  637. 
"forthwith,"  637. 
"immediate,"  637. 
"from  and  after,"  638. 
"and,"  715. 
"or,"  715. 
"ton,"  715. 
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WORDS  AND  PHRASES— ConJinaed. 
"customary  dispatch,"  767,  n. 
"for  value  received,"  904. 
"part  performance,"  949. 
"general  creditors,"  1237. 
"unsecured  creditors,"  1237. 

WORK, 

infant  disaflSrming  contract  for,  1365. 

WORK   AND  LABOR, 

conditions  precedent  in  contracts  for,  121,  n. 

recovery  pro  tanto  where  performance  becomes  impossible,  226. 

what  amounts  to  contract  for,  555. 

English  rule  as  to  what  constitutes  contract  for,  556. 

rule  in  New  York  as  to  what  constitutes  contract  for,  557. 

implied  contract  to  pay  for,  642. 

right  to  pay  where  skill  is  not  used,  658. 

recovering  from  corporation  for,  972. 

WORK  OF  CHARITY, 

performing  on  Sunday,  1612. 

WORK  OF  NECESSITY, 

may  be  done  on  Sunday,  1612. 

WORKMANSHIP, 

warranty  of,  256. 

WRITING, 

contract  complete  before  formally  reduced  to,  2. 

best  evidence  of  contract,  26. 

presumption  that  entire  contract  was  reduced  to,  29. 

when  acknowledgment  of  barred  debt  must  be  in,  162. 

when  tender  may  be  made  in,  301. 

when  original  undertaking  need  not  be  in,  510. 

promise  to  answer  for  debt  of  another  must  be  in,  514. 

when  agreement  to  marry  must  be  in,  523. 

antenuptial  contracts  must  be  in,  524. 

when  contracts  relating  to  real  estate  must  be  in,  526. 

partition  of  lands  effected  by,  526. 

sufficiency  of  in  reference  to  sale  of  real  estate,  527. 

when  licenses  must  be  in,  542. 

when  agreement  to  form  partnership  must  be  in,  546. 

contracts  not  to  be  peformed  within  a  year  must  be  in,  550. 

contents  of  to  meet  statute  of  frauds,  569,  570,  571. 

form  of  to  meet  statute  of  frauds,  569. 

sufficiency  of  as  to  a  sale  of  real  estate,  572. 

when  insufficient  to  take  contract  out  of  statute  of  frauds,  577. 

166 
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presumption  that  it  expresses  entire  contract,  703,  710,  n. 

construction  of  contracts  partly  in,  728. 

punctuation,  730. 

effect  of  mistake  in  reducing  contract  to,  866. 

considering  two  together,  871. 

when  contracts  of  corporations  must  be  in,  972. 

when  contract  of  municipality  must  be  in,  1144. 

composition  agreement  need  not  be  in,  1234. 

when  contract  presumed  to  be  in,  1686. 

WRITTEN  AGREEMENT, 
oral  variation  of,  579. 
verbal  merged  in,  579. 
discharge  by  parol,  580. 
prior  verbal  merged  in,  703. 
sufficiency  of  complaint  for  reformation  of,  874. 

WRITTEN  CONSIDERATION, 
parol  evidence  as  to,  32. 

WRITTEN  CONTRACT, 

effect  of  an  agreement  to  put  it  in  another  form,  2. 

new  consideration  where  same  is  changed,  6. 

delivery  final  step  to  perfect  execution  of,  10,  n. 

parol  evidence  where  same  is  unambiguous,  28. 

complete  excluding  parol  evidence,  29. 

when  parol  evidence  admissible,  31. 

delivery  essential,  50,  n. 

court  deciding  question  of  warranty  in,  259. 

parol  testimony  not  admissible  to  vary,  263. 

excluding  oral  warranty,  266. 

parol  evidence  inadmissible  to  vary  or  add  to,  267,  n. 

varying  by  subsequent  oral  agreement,  274. 

when  parol  evidence  may  be  resorted  to,  581 . 

intention  of  parties  determining  construction  of,  702. 

words  can  not  be  imported  into,  703. 

construction  of,  704. 

necessary  implications,  710. 

whole  writing  to  be  considered  in  construction,  711. 

effect  of  punctuation  in  construction  of,  730. 

effect  of  letter  annexed  to,  739. 

presumption  that  it  contains  entire  agreement,  740. 

I'ffect  of  latent  and  patent  ambiguities  in,  742. 

construed  by  the  courts,  743. 

parol  evidence  to  prove  contents  of  lost  one,  743. 

ending  or  changing  by  conduct,  771. 

change  or  termination  by  subsequent  oral  contract,  776. 

modifying  by  writing,  777. 
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effect  of  parol  modification  of,  780. 

effect  of  contemporaneous  oral  agreements,  784, 

merging  parol  negotiations,  784. 

effect  of  verbal  conditions  to,  784. 

when  may  be  reformed,  853. 

burden  of  proving  mistake  in,  863. 

specific  performance  of  that  for  sale  of  real  estate,  890. 

enforcing  verbal  modification  of,  936. 

action  on,  evidence,  1683,  1684. 

action  on  incomplete,  1687. 

oral  evidence  to  supply  parts,  1687. 

when  parol  evidence  inadmissible  to  vary  or  contradict,  1687. 

pleading  modification  of,  1688. 

as  importing  consideration,  1690. 

averment  of  consideration  unnecessary  in  suit  on,  1691. 

production  as  evidence,  1744. 

filing  as  exhibit  to  pleading,  1744. 

WRITTEN  DRAFT, 

of  contract,  effect  of,  3. 

WRITTEN  EVIDENCE, 

of  contracts  the  best,  26. 
statute  of  frauds  requiring,  502. 

WRITTEN  INSTRUMENTS, 

when  liberal  construction  given  to,  702. 

WRITTEN  MEMORANDA, 

sufficient  to  constitute  release,  466. 

WRITTEN  OFFER, 

acceptance  of,  50. 

WRITTEN  PROMISE, 

to  pay  debt  barred  by  statute,  163. 

WRITTEN  PROTEST, 

how  filing  affects  voluntary  payment,  382. 
when  does  not  make  payment  involuntary,  667. 

iVRITTEN  RECEIPT, 

eSect  where  payment  is  by  check,  371 . 
parol  evidence  to  vary  or  contradict,  467,  n. 
explaining  by  parol  evidence,  782. 

WRITTEN  RELEASE, 

when  not  controlled  by  parol  evidence,  467. 
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WEITTEN  WARRANTY, 

excluding  implied,  269. 
co-existing  with  implied,  272. 

WRONG, 

person  not  allowed  to  profit  by  his  own,  925. 

WRONG-DOER, 

implied  contract  to  return  property,  640. 
suit  against  one  or  all,  676. 


YEAR, 

agreements  not  to  be  performed  within,  547,  549. 
contracts  to  be  performed  within,  548. 
illustrative  cases  of  contracts  not  to  be  performed  in,  550. 
performance  on  one  side  within,  553. 
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